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1 
 

INTRODUCTION 

In its recent decision in McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), the 

Supreme Court rejected Oklahoma’s strident claims that a reservation had never 

been legally constituted for the Muscogee Creek Nation in Oklahoma.  That a 

reservation had been created, the Court declared, “should be obvious.”  Id. at 2460.  

So too is the case here.  Over the course of more than 200 pages of briefing, 

Defendants have set forth a voluminous array of arguments.1  But for all the sound 

and fury, not one of those arguments undermines the conclusion that the 1855 

Treaty established a reservation for the Band.  Defendants’ arguments instead rest 

on mistaken premises and flawed conclusions about the legal effects of the 

Treaty’s terms that do not acknowledge, much less grapple with, the settled 

doctrines of federal Indian law foreclosing Defendants’ posited conclusions.  The 

Band accordingly requests that this Court reverse the judgment of the district court 

and remand with instructions to issue partial summary judgment for the Band on 

the single issue of reservation establishment that is presented on appeal. 

 

 

 
1 Because the State and the Intervening Defendants have “coordinate[d] their 
efforts in addressing” the Band’s arguments and “are aligned in their opposition” 
to them, see Mot. for Extension of Time (Doc. 58) ¶¶ 3-4, the Band refers to them 
collectively as “Defendants.” 
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ARGUMENT 

I. Defendants’ Efforts to Undermine the Settled Meaning of Reservation 
Are Unavailing. 
 
Defendants assert that the definition of “reservation” set forth in the Band’s 

opening brief is “legally inaccurate” and “not functional.”  Townships’ (“Twp.”) 

Br. 24.  But the Supreme Court has used the term consistently for more than a 

century.  Band Br. 24.  In Minnesota v. Hitchcock, 185 U.S. 373, 390 (1902), the 

Court emphasized three basic elements:  “[I]n order to create a reservation … it is 

enough that from what has been done there results [1] a certain defined tract [2] 

appropriated [3] to certain purposes.”  These three elements – a defined tract, an 

explicit act setting it apart, and its dedication to a specific public purpose, 

including Indian settlement – have appeared repeatedly in the Court’s precedents.  

Thus, in United States v. Celestine, 215 U.S. 278 (1909), the Court stated that  

[t]he word [reservation] is used in the land law to describe any body of land 
… which Congress has reserved from sale for any purpose.  It may be a 
military reservation, or an Indian reservation, or … for any purpose for 
which Congress has authority to provide[.] 
 

Id. at 285; see also, e.g., Hagen v. Utah, 510 U.S. 399, 412 (1994) (reservations are 

“parcels of land … reserved from sale and set apart for public uses.... including 

Indian settlement” (quoting Grisar v. McDowell, 6 Wall. 363, 381 (1867))); United 

States v. Dion, 476 U.S. 734, 737 (1986) (citing Hitchcock for the meaning of “a 

legally constituted Indian reservation”); Leavenworth, Lawrence, and Galveston 
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R.R. Co. v. United States, 92 U.S. 733, 747 (1875) (“Every tract set apart for 

special uses is reserved to the government[.]”). 

 If more were needed, the Supreme Court provided it just a month ago in 

McGirt, citing Hitchcock in again declaring: 

Just as we have never insisted on any particular form of words when it 
comes to disestablishing a reservation, we have never done so when it comes 
to establishing one.  See Minnesota v. Hitchcock, 185 U. S. 373, 390 (1902) 
(“[I]n order to create a reservation it is not necessary that there should be a 
formal cession or a formal act setting apart a particular tract.  It is enough 
that from what has been there results a certain defined tract appropriated to 
certain purposes”).   

 
McGirt, 140 S. Ct. at 2475 (citation omitted) (brackets in original). 

 Defendants contend that if this definition is valid, it applies only to 

reservations created as carve-outs from tribal cessions of aboriginal lands to the 

United States, rendering cases like Celestine and Hitchcock “irrelevant” to 

situations where, as here, land was set aside from the public domain (that is, from 

lands previously ceded, often by other tribes, to the United States).  State Br. 43-

44; see also Twp. Br. 24-25.  But the Supreme Court has rejected Defendants’ 

purported distinction for over a century.  In Donnelly v. United States, 228 U.S. 

243 (1913), the Court considered whether “Indian country” was “confined” to 

unceded Indian lands or also included reservations set apart “out of the public 

domain.”  Id. at 268.   The Court readily concluded that “nothing can more 
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appropriately be deemed ‘Indian country’ … than a tract of land that, being a part 

of the public domain, is lawfully set apart as an Indian reservation.”  Id. at 269. 

 Donnelly cannot be easily shrugged off.  It is one of the pillars of the 

modern-day statutory definition of Indian country, and in particular is the 

precedent on which Congress based the “reservation” element of that definition.  

See Alaska v. Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520, 530 (1998); 

Oneida Nation v. Vill. of Hobart, No. 19-1981, 2020 WL 4355703, at *11 n.8 (7th 

Cir. July 30, 2020).2   

 McGirt confirms that Defendants’ effort to relegate tracts reserved from the 

public domain to non-reservation status lacks any legal basis.  The Creek 

Reservation consists of lands carved out of the public domain at the end of the 

Trail of Tears, far from the Creeks’ aboriginal territory in the east, yet in finding a 

reservation to have been established the Supreme Court relied directly on 

 
2 Under § 1151(a), “Indian country” includes “all land within the limits of any 
Indian reservation under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent[.]”  18 U.S.C. § 1151(a).  Defendants 
note that Celestine stated that “a reservation is not necessarily ‘Indian country,’” 
215 U.S. at 285.  See ECLSA Br. 34.  But the Court was distinguishing the settled 
definition of reservation from a narrow statutory definition of Indian country that 
had been “repealed,” 215 U.S. at 285.  See Oneida Nation, 2020 WL 4355703, at 
*10 n.7 (referring to “the holding of Celestine … that ‘reservation’ had a broader 
meaning than [the repealed 1834 definition of] ‘Indian country’”).  See also United 
States v. John, 437 U.S. 634, 649 n.18 (1978) (citing Donnelly as exemplifying 
“the more expansive scope of the term that was incorporated” into § 1151). 
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Hitchcock.  McGirt, 140 S. Ct. at 2462.  And in the immediate aftermath of McGirt 

the Seventh Circuit affirmed that “reservation status … did not and does not 

depend on [aboriginal] Indian title.”  Oneida Nation, 2020 WL 4355703, at *6 

(emphasis omitted) (citing Celestine, 215 U.S. at 285-87). 

 The leading treatise on federal Indian law explains why: 

The term “Indian reservation” originally meant any land reserved from an 

Indian cession to the federal government [e.g., Hitchcock] .... In the 1850s, 

the federal government began frequently to reserve public lands from entry 

for Indian use.  This use of the term “reservation” from public land law [see, 
e.g., Celestine] soon merged with the treaty use of the word to form a single 

definition describing federally protected Indian tribal lands without 

depending on any particular source. 

Cohen’s Handbook of Federal Indian Law § 3.04[2][c][ii] at 190-91 (Nell Jessup 

Newton ed., 2012) (“Cohen’s Handbook”).  Cohen concludes the discussion by 

observing that “this definition of the term ‘reservation’ has since been generally 

used and accepted.”  Id. 

 In the face of this century’s worth of precedent, Defendants’ claims about 

uncertainty, inaccuracy, and nonfunctionality in the reservation definition are 

difficult to fathom.  And a telling fact underscores just how far off-base 

Defendants are in making their definitional claims in the context of this case.  As 

an example of the government’s authority in “setting apart and reserving portions 

of the public domain in aid of particular public uses,” the Donnelly Court cited 

United States v. Grand Rapids & I.R. Co., 154 F. 131, 135 (W.D. Mich. 1907).  
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228 U.S. at 256 (emphasis added).  That case, affirmed by decision of this Court, 

see 165 F. 297 (6th Cir. 1908), addressed President Pierce’s authority to set apart 

the very lands that would become the Little Traverse Reservation under the 1855 

Treaty.  Defendants are attempting to rewrite both law and history. 

II. Defendants Propose a Reservation “Test” Incompatible with Both the 
Settled Definition of Reservation and the Statutory Text Defining 
Indian Country. 
 
Defendants invite this Court to graft an additional requirement onto the long-

settled definition of a reservation.  They posit (as did the district court) that the test 

requires a court to find that the federal government not only set aside a defined 

tract of land for Indian use, but that the government is also, as a factual matter, 

“actively controlling” the land.  See, e.g., State Br. 41; ECLSA Br. 28-29.  As 

demonstrated in the Band’s opening brief, Band Br. 14-16, 50-54, and as 

Defendants fail to controvert, that the Band’s 1855 Treaty lands were under active 

federal superintendence is clear given the historical record.  But more 

fundamentally, acceptance of Defendants’ invitation would sow doctrinal 

confusion where clarity presently exists. 

The statutory definition of Indian country set forth in 18 U.S.C. § 1151 

includes three separate categories of land: federally established reservations under 

§ 1151(a); “dependent Indian communities” under § 1151(b); and off-reservation 

Indian allotments where Indian title has not been extinguished under § 1151(c).  
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That lands have been “validly set apart” for Indians and placed “under the 

superintendence of the Government” are traits shared by all three categories.  

United States v. John, 437 U.S. 634, 649 (1978) (quotation marks omitted).  But 

the categories differ as to how such “superintendence” is shown, and why.  This 

Defendants fail to recognize. 

 Defendants (as did the district court) draw their “active” superintendence 

requirement from Venetie, 522 U.S. 520, which held that Indian country status for 

the Alaskan village lands at issue required “active federal control” over the land, 

id. at 534.  See State Br. 41; ECLSA Br. 28-29.  But those lands were neither a 

reservation under § 1151(a) (because the Alaska Native Claims Settlement Act had 

“revoked all existing reservations in Alaska … save one,” Venetie, 522 U.S. at 

532), nor allotments under § 1151(c) (because they had not been parceled out to 

individuals).  Instead, the claim was that the lands were a “dependent Indian 

community” under § 1151(b).  As then-Judge Gorsuch explained in his 2010 

decision for the Tenth Circuit in Hydro Resources, Inc. v. U.S. E.P.A., 608 F.3d 

1131 (10th Cir. 2010), such communities are a “catch-all … category of Indian 

lands that are neither reservations nor allotments[.]”  Id. at 1157 (quotation marks 

omitted). 

 For reservations, government superintendence is not determined by a factual 

inquiry into “active” control, but is instead a federal power (and duty) that attaches 
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upon the establishment of a reservation as a matter of law.  As the Supreme Court 

has explained: 

Every tract set apart for special uses is reserved to the government, to enable 
it to enforce them.  There is no difference, in this respect, whether it be 
appropriated for Indian or for other purposes.  There is an equal obligation 
resting on the government to require that neither class of reservations be 
diverted from the uses to which it was assigned. 
 

Leavenworth, 92 U.S. at 747 (emphasis added); see also, e.g., United States v. 

Thomas, 151 U.S. 577, 585 (1894) (“whenever the United States set[s] apart any 

land … as an Indian reservation … [it has] full authority to pass such laws and 

authorize such measures as may be necessary to give to these people full protection 

in their persons and property”). 

In enacting § 1151(a), as discussed above, Congress relied on Donnelly.  See 

Venetie, 522 U.S. at 530; Oneida Nation, 2020 WL 4355703, at *6, *11 n.8.  And 

there, the Court undertook no factual inquiry into whether the lands at issue were 

under “active” federal superintendence.  Donnelly, 228 U.S. at 269.  See also, e.g., 

United States v. Pelican, 232 U.S. 442, 445 (1914) (stating that “[t]here can be no 

doubt that the Colville Reservation … was a legally constituted reservation” 

without inquiry into “active” superintendence).  Likewise in McGirt – where 

reservation establishment was vigorously contested – the Court found it “obvious” 

that the Creek land was a legally constituted Indian reservation without devoting a 

single word to a superintendence analysis, “active” or otherwise.  140 S. Ct. at 

Case: 19-2070     Document: 77     Filed: 08/04/2020     Page: 19



9 
 

2460.  See also Nebraska v. Parker, 136 S. Ct. 1072, 1081, 1082 (2016) (affirming 

reservation status where “the Tribe was almost entirely absent from the disputed 

territory for more than 120 years” and “for more than a century” the United States 

“treated the disputed land as Nebraska’s”).  

Nor does the Indian country status of non-reservation restricted allotments 

under § 1151(c) turn on “active control” of the land.  See, e.g., Pelican, 232 U.S. at 

447 (that restricted allotments are under the “control of Congress … relating to the 

guardianship and protection of the Indians, is not open to controversy”); United 

States v. Bowling, 256 U.S. 484, 487 (1921) (“[T]he United States possesses a 

supervisory control over the land … to make sure that it inures to the sole use and 

benefit of the allottee[.]”). 

By contrast, for the “catch-all … category of Indian lands that are neither 

reservations nor allotments,” Hydro Res., 608 F.3d at 1157 (quotation marks 

omitted), federal superintendence does not attach as a matter of law.  Thus, the 

question for courts – and the very purpose of the “active federal control” inquiry 

under § 1151(b) – is to ascertain whether Congress has assumed that obligation as 

a matter of fact.  As then-Judge Gorsuch explained, the principle underpinning this 

inquiry is the separation of powers: 

[T]he federal set-aside and superintendence requirements respect and give 
meaning to an important feature of our constitutional order – namely, “the 
fact that because Congress has plenary power over Indian affairs, see U.S. 
Const. art. I, § 8, cl. 3, some explicit action by Congress (or the Executive, 
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acting under delegated authority) must be taken to create or to recognize 
Indian country.”  Venetie, 522 U.S. at 531 n.6 ….  

 
Simply put, Venetie held that Congress – not the courts, not the states, 

not the Indian tribes – gets to say what land is Indian country subject to 
federal jurisdiction.  It is long settled that Congress does so by declaring 
land to be part of a reservation, or by authorizing its distribution as Indian 
allotments.  And so … Congress must take some equally “explicit action … 
to create or to recognize” dependent Indian communities.  Id.  When seeking 
to identify a § 1151(b) “dependent Indian community,” we must ask whether 
Congress has explicitly set aside the “land in question” for Indian use and 
put it under federal superintendence.  
 

Id. at 1150-51 (emphases added) (last ellipses in original).  “Declaring land to be 

part of a reservation,” or setting aside allotments, then, constitute “explicit 

action[s]” that signal Congress’s intent to create Indian country and trigger federal 

superintendence.  Under § 1151(b), setting land apart and asserting “active” control 

over it is the “equally explicit” proxy act, id. at 1148, evidencing Congress’s intent 

to create Indian country.  This is why then-Judge Gorsuch referred to the Venetie 

Court’s requirement that the government “actively control the lands in question” as 

“its 1151(b) test,” id. at 1155 (emphasis added); see also id. at 1166 (Venetie set 

forth the analysis “relevant in assessing claims of jurisdiction under § 1151(b)”). 

Defendants’ effort to graft that “1151(b) test” onto the reservation inquiry 

accordingly runs afoul of the settled test for reservation status and the long-held 

understanding that federal superintendence inheres in such status.  It also 

contravenes the plain text of § 1151(a).  As then-Judge Gorsuch explained, 

Venetie’s requirement under § 1151(b) that the federal government must be 
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“‘actively controll[ing] the lands’.... necessarily excludes lands that the government 

has conveyed without restriction to Indians or others because such lands do not 

implicate any sense of ‘guardian [ship][.]’”  Id. at 1149 (emphasis added) (brackets 

in original) (quoting Venetie).  That is, lands patented in fee simple to individuals 

are excluded from dependent Indian communities under § 1151(b) because such 

lands are not under “active” federal control. 

Indian reservations, by contrast, can include such lands.  For “‘[o]nce a 

block of land is set aside for an Indian reservation and no matter what happens to 

the title of individual plots within the area, the entire block retains its reservation 

status until Congress explicitly indicates otherwise.’”  McGirt, 140 S. Ct. at 2468 

(brackets in original) (quoting Solem v. Bartlett, 465 U.S. 463, 470 (1984)).  The 

plain text of § 1151(a) accordingly includes “all land within the limits of any 

Indian reservation … notwithstanding the issuance of any patent[.]”  18 U.S.C. § 

1151(a) (emphasis added).  Thus, § 1151(a) “expressly contemplates private land 

ownership within reservation boundaries,” including where “parcels have passed 

hands to non-Indians.”  McGirt, 140 S. Ct. at 2464.  Accord Cardinal v. United 

States, 954 F.2d 359, 362-63 (6th Cir. 1992). 

There are “millions of acres throughout the United States … [of] non-Indian 

fee land” within reservation boundaries.  Atkinson Trading Co. v. Shirley, 532 U.S. 

645, 648 (2001).  Under Defendants’ “active federal control” reservation test, all of 
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this land would suddenly fall out of Indian country and reservation status because 

such lands are not under “active federal control.”  This would include most of the 

vast area of land found to be a reservation in McGirt, and virtually all of the land 

found to be a reservation in Parker. 

In sum, adopting Defendants’ “1151(b) test” for reservation status would 

contravene Supreme Court precedent and the text of the Indian country statute, and 

inject incoherence into an already complex area of law where clarity is paramount.  

This Court should reject Defendants’ invitation and apply the long-settled 

reservation definition so recently reaffirmed in McGirt.   

III. Defendants’ Claims that the 1855 Treaty Did Not Establish a 
Reservation for the Band under the Well-Settled Reservation Test Defy 
Both Text and History. 
 
A. The 1855 Treaty Set Apart Defined Tracts of Land. 

 Defendants begin their ahistorical assault on the 1855 Treaty with the first 

element of reservation status.  They assert that the Treaty did not identify a defined 

tract of land for the Band.  As they do throughout their briefing, Defendants 

compare the 1855 Treaty to the 1854 Treaty of La Pointe, 10 Stat. 1109, also 

negotiated by George Manypenny and Henry Gilbert.  That treaty, as this Court has 

recognized, “set aside permanent reservations for the various bands of Lake 

Superior and Mississippi Chippewa.”  Keweenaw Bay Indian Cmty. v. Naftaly, 452 

F.3d 514, 519 (6th Cir. 2006).  According to Defendants, 
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federal officials had different starting points for … the 1854 La Pointe 

Treaty and the 1855 Treaty because they treated the lands differently.  

Because the 1854 La Pointe Treaty created Indian reservations, the federal 
officials’ first step was to survey and mark those reservations.  But because 

the 1855 Treaty made band members individual landowners instead of 

creating reservations, the federal officials’ first step was to implement the 

land selection process. 

 

Twp. Br. 33 (emphasis added); see also Cross-Appellants Br. 37 (unlike the 1855 

Treaty, “the 1854 Treaty … contains a provision for defining the boundaries of 

‘the reserved tracts’ by survey”). 

 Setting aside that the State has made precisely the opposite argument in prior 

federal court litigation,3 Defendants’ argument here is far off the mark.  The 1855 

Treaty made no commitment to surveying the boundaries of the Article 1 

reservations because those lands were already surveyed.  Thus, those boundaries 

are plainly set forth in Article 1 using the township and range legal descriptions of 

the Public Land Survey System (“PLSS”).  1855 Treaty, art. 1, cl. 1-8, RE558-06, 

PageID#6893. 

 By contrast, the lands covered by the 1854 Treaty were only partially 

surveyed by 1854, and thus the Treaty set forth many of the boundaries for the 

reservations it established according to geographic features.  See Keweenaw Bay, 

 
3 See Keweenaw Bay Indian Cmty. v. Michigan, 784 F. Supp. 418, 427 (W.D. 

Mich. 1991) (“[T]he question of well-defined jurisdictional boundaries, the State 

urges, was not one which was of concern to any of the parties to the [1854] 

treaty.”). 
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784 F. Supp. at 423-24 (“Only at L’Anse, where the land had already been 

surveyed … was it possible to use the [PLSS] township lines to describe the 

boundary of the reservation.”).  The 1854 Treaty’s commitment to “define the 

boundaries … whenever it may be necessary, by actual survey,” art. 3, 10 Stat. at 

1109 (emphasis added), simply reflects this unremarkable fact.  Defendants’ 

attempt to diminish the 1855 Treaty for failing to call for the surveys of land that 

had already been surveyed falls flat. 

B. The 1855 Treaty Set Apart the Article 1 Tracts from the Public 
Domain. 

 
 Defendants next contend that the Band’s lands were not “segregated … from 

the public domain,” because the Treaty “does not say that the United States will 

‘set apart’ any lands from the ‘public domain,’ or use similar terms.”  State Br. 33-

34 (quotation marks omitted).  In fact, Article 1 states that the United States “will 

withdraw from sale for the benefit of said Indians … all the unsold public lands 

within” the ensuing specific legal descriptions.  1855 Treaty, RE558-06, 

PageID#6893.  That language on its face sets apart the lands in question. 

 This Court has already seen in the plain text of the Treaty what Defendants 

would have it ignore.  In Grand Rapids & I.R. Co., 165 F. 297, this Court stated 

that the 1855 Treaty “specifically designated the public lands which should be set 

apart to satisfy the terms of the treaty[.]”  Id. at 301 (emphasis added).  It 

described the tracts withdrawn to create the main body of the Band’s reservation as 
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“segregated from the public lands” and as having been subject to “the 

appropriation by the concluded treaty” to “meet the purposes” of the Treaty, id. at 

302 (emphasis added).  When a tract of land is “appropriated to any purpose, from 

that moment … [it] becomes severed from the mass of public lands[.]”  

Leavenworth, 92 U.S. at 745 (quotation marks omitted).  See also Felton v. 

Hamilton Cty., 97 F. 823, 824 (6th Cir. 1899) (“To ‘appropriate’ means to set 

apart; to assign to a particular use.”).  And indeed, as discussed above, the 

Supreme Court in Donnelly cited the district court’s decision in Grand Rapids as 

an example of the federal government’s authority in “setting apart and reserving 

portions of the public domain in aid of particular public purposes.”  Donnelly, 228 

U.S. at 256.4 

 Defendants’ argument would flounder even if the 1855 Treaty lacked such 

clear terms.  Many of the treaties Defendants point to as models of reservation 

establishment did not use “set apart,” “set aside,” “withhold,” “withdraw,” or any 

variation of those terms.  See, e.g., Treaty with the Menominee, 10 Stat. 1064 

 
4 See also, e.g., 1866 Indian Affairs Report, RE558-66, PageID#7718 (referring to 
“the lands reserved and set apart ... for their use” by the 1855 Treaty); 1867 Indian 
Affairs Report, RE558-67, PageID#7725 (“These reservations were set apart for 
the sole benefit of the Indians.”); Fitch to Mix, RE600-84, PageID#10882 
(referring to “Reservations set apart for them by the treaty of … 1855”); 1866 
Indian Affairs Report, RE558-66, PageID##7718-7719 (referring to “their 
reservations” as having been “set apart by the government as the permanent … 
home of the Indian”). 
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(1854); Treaty with the Omaha, 10 Stat. 1043 (1854).  And while Defendants claim 

that the language in various of these treaties differs from that in the 1855 Treaty in 

ways that are “stark” and “dispositive,” Cross-Appellants Br. 35, 40, they cite to no 

authority setting forth the legal significance of the differences they posit.  See id; 

see also, e.g., Twp. Br. 16-19.  Nor can they.  As the Supreme Court explained in 

McGirt, “we have never insisted on any particular form of words … when it comes 

to establishing .... [a reservation] ....  ‘It is enough that from what has been there 

results a certain defined tract appropriated to certain purposes[.]’”  McGirt, 140 S. 

Ct. at 2475 (emphasis added) (quoting Hitchcock, 185 U.S. at 390). 

C. The 1855 Treaty’s Withdrawal of Lands Was Permanent. 

 Defendants next contend that if the Treaty did withdraw lands from the 

public domain, it did so only “temporarily.”  This is a dominant theme of 

Defendants’ briefing.  See, e.g., State Br. 45 (“the Tribe ignores that Article I 

withdrew lands from sale temporarily”); Cross-Appellants Br. 4 (1855 Treaty 

“merely temporarily withheld [land] from the public domain”); Twp. Br. 6 (“[T]he 

1855 Treaty withdraws unsold public lands from sale for a temporary period.”); 

ECLSA Br. 9 (“The Treaty provided that the United States would temporarily 

withdraw [land] from sale[.]”). 

 Indeed, the word “temporary,” and variations of it, appear more than 50 

times across Defendants’ briefs.  But the word (or any remote analog) appears 
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nowhere in the text of the 1855 Treaty.  Defendants instead ask this Court to infer 

short-term status from various Treaty provisions.  But even if inferences could 

somehow control over text, this one requires far too many twists and turns to be 

credible. 

1. Defendants concede that the Band’s lands were a Reservation when 
the Treaty took effect. 
 

 In seeking to explain away the scores of consistent references in the 

historical record to the 1855 Treaty lands as “reservations” – including by the 

Indians, the Indian agents, officials at the highest levels of the federal government 

responsible for reservation policy, and Congress itself – Defendants assert: 

The Tribe also cites a series of post-treaty documents that used the word 
reservation.  (Br. 28-29, 43-48.)  Each … was written before or while the 
United States issued patents and returned the remaining lands to market [i.e., 
1855-1872].  In that context, it was accurate to refer to those larger areas as 
reserved because they were withheld from sale and band members could not 
sell the lands they had selected.  
 

State Br. 66 (emphasis added); see also Twp. Br. 32 (same). 

Defendants, then, concede that the Treaty established what was accurately 

described as a reservation, and that for nearly two decades thereafter the Band held 

the land as such.  And Defendants’ argument that the lands eventually stopped 

being reserved does not turn on what the Treaty next required.  The Treaty, after 

all, allowed the President to withhold patents on the allotments indefinitely and to 

never sell the unselected lands at all.  See 1855 Treaty, RE558-06, PageID#6895 
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(patents could be withheld as long as “necessary and proper” and unselected lands 

“may” be sold).  Rather, their argument is that the reservation was “temporary” 

because Congress made it so when it directed the issuance of patents and opened 

some of the reservation lands to sale by statute in the 1870s.  This on its face is a 

disestablishment claim.  See, e.g., Parker, 136 S. Ct. 1072.  In trying to frame it 

otherwise, Defendants ask this Court to find that the Band’s lands were a 

reservation, then eventually stopped being a reservation, and therefore were never 

a reservation to begin with.  Nothing in the law supports this convoluted 

proposition.5 

2. Defendants’ contention that a “withdrawal” of lands is inherently 
temporary is without basis. 

 
Defendants note that “[t]he 1855 Treaty .... uses the phrase ‘withdraw from 

sale’ rather than ‘withhold from sale’” as was used in the 1854 Treaty of La Pointe.  

Cross-Appellants Br. 36.  This, according to Defendants, “confirm[s] an intent to 

create a permanent, rather than temporary reservation of land in the 1854 Treaty, 

and not to do so in the 1855 Treaty.”  Id. (emphasis added).  Defendants again cite 

no authority for this proposition, see id.; and McGirt again stands as the latest in a 

 
5 As shown below, many of Defendants’ other arguments against reservation 
establishment are also in fact thinly veiled disestablishment arguments.  The Band 
does not address Defendants’ disestablishment claims as they are not properly 
before this Court.  Should the Band prevail here, it will meet those arguments on 
remand. 
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line of Supreme Court cases decisively rejecting the weight Defendants seek to 

place “on any particular form of words,” McGirt, 140 S. Ct. at 2475 (citing 

Hitchcock, 185 U.S. at 390). 

 Indeed, the treaty as issue in Hitchcock did not use “reserve,” “withhold,” 

“set apart,” or any remotely analogous language.  Treaty with the Chippewa, 13 

Stat. 667 (1863).  It simply provided for a cession to the United States of a 

geographically defined portion of the tribe’s land, with the boundaries of the 

unceded remainder derived by implication.  Thus, “[w]hile there was no formal 

action in respect to the remaining tract, the effect was to leave … a distinct tract 

reserved for their occupation, and in the same act [i.e., the treaty] this tract was 

spoken of as a reservation.”  Hitchcock, 185 U.S. at 389.  

 Defendants’ purported distinction between “withhold” and “withdraw” finds 

no currency in the law.  “In the nomenclature of the public land laws the word 

‘withdrawal’ is generally used to denote an[] order … whereby public lands are 

withheld from sale[.]”  Nelson v. N. Pac. Ry. Co., 188 U.S. 108, 144 (1903) 

(emphasis added) (quotation marks omitted); see also, e.g., Wolsey v. Chapman, 

101 U.S. 755, 768 (1879) (describing order “to withhold … lands from sale” as 

having “withdr[awn] the lands from private entry” (emphasis added)); Sioux Tribe 

of Indians v. United States, 316 U.S. 317, 323 (1942) (stating that lands were 

“withdrawn from sale” and returned to public domain when it was “no longer 

Case: 19-2070     Document: 77     Filed: 08/04/2020     Page: 30



20 
 

necessary to withhold the tracts”); Spencer v. McDougal, 159 U.S. 62, 64 (1895) 

(referring to order “to withhold [lands] from sale” as “the withdrawal thus 

ordered”).  Defendants have identified a proverbial distinction without a 

difference. 

3. The Band’s lands were subject to a temporary withdrawal followed by 
a permanent one. 
 

 Defendants nevertheless contend that, by definition, “[a] withdrawal is 

temporary[.]”  Twp. Br. 7.  Thus, the Treaty’s withdrawal language merely 

“required the United States to temporarily stop selling public lands in the listed 

townships so band members would not have to compete with settlers or speculators 

for prime locations.”  State Br. 34.  These contentions fail as a matter of both law 

and fact. 

 As to the law, Defendants overlook that withdrawals can be either temporary 

or permanent.  “The power to withdraw permanently, or temporarily … the public 

lands of the United States, including withdrawals for Indian use … has been 

exercised by the executive department from an early date.”  Felix Cohen, Validity 

of Orders Temporarily Withdrawing Public Lands in Aid of Legislation Looking to 

the Establishment of Indian Reservations, U.S. Dep’t of Interior, Sol. Op. M-

35003, 60 I.D. 54, 54-55 (1947) (emphasis added).6  See also, e.g., Nat’l Mining 

 
6https://doi.opengov.ibmcloud.com/sites/doi.opengov.ibmcloud.com/files/uploads/
doi_decisions_060.pdf. 

Case: 19-2070     Document: 77     Filed: 08/04/2020     Page: 31



21 
 

Ass’n v. Zinke, 877 F.3d 845, 856 (9th Cir. 2017) (discussing federal authority to 

make “permanent withdrawals” and “temporary withdrawals” of land); Pittsburg & 

Midway Coal Mining Co. v. Yazzie, 909 F.2d 1387, 1412 n.33 (10th Cir. 1990) 

(referring to the “temporary withdrawal of some of these lands while the Interior 

Department awaited full information … as to the exact lands required for 

permanent withdrawal”). 

 As to the facts, Defendants overlook that the Band’s lands were subject to 

two withdrawals, the first temporary and the second permanent, which was a 

common sequence for establishing reservations out of the public domain. 

i. The Withdrawal of May 14, 1855 

 President Pierce effectuated the initial temporary withdrawal on May 14, 

1855.  As Defendants point out, on April 5, 1855, in anticipation of the new treaty 

“now under consideration,” Commissioner Manypenny requested of the General 

Land Office that certain townships (identified by PLSS legal descriptions) “be 

withheld from sale until it shall be determined whether the same may be required 

for said Indians.”  Manypenny to Wilson, RE559-36, PageID#8320.  State Br. 16-

17 (discussing same). 

 On April 10, Commissioner Wilson accordingly asked the Secretary of the 

Interior to effectuate the “temporary withdrawal” of the tract identified by 

Manypenny.  Wilson to McClelland, RE559-37, PageID#8326.  The Secretary then 
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forwarded the request to the President, subject to “the express understanding” that 

the withdrawal would presently vest no “exclusive claim to any of the land” in the 

Indians, McClelland to President, RE559-39, PageID#8343.  And President Pierce 

granted the request, subject to that understanding, withdrawing the lands by 

executive order of May 14, 1855.  Executive Order, RE559-41, PageID#8355.  See 

State Br. 17-18.  As Defendants note, “[t]he attached map said the lands would be 

withdrawn ‘temporarily.’”  Id. at 17.  An excerpt of that map is here: 

 

Wilson to McClelland (excerpt), RE559-37, PageID#8331. 

 But Defendants overlook that while the body of land “temporarily” 

withdrawn on May 14 included the townships that would become the main body of 

the Little Traverse Reservation under the fourth clause of Article 1, it contained 

several additional townships as well.  The difference is reflected in the Treaty.  

Compare Manypenny to Wilson, RE559-36, PageID#8320 (Manypenny’s April 5 

request, listing townships) with 1855 Treaty, art. 1, cl. 4, RE558-06, PageID#6893 

(listing fewer townships).  The difference is also reflected in a map produced by  

Henry Gilbert in 1856, excerpted here: 
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1856 Gilbert Map (excerpt), RE558-17, PageID#7202. 

The purple and blue areas on this map match the townships in the map 

above.  That is, they comprise the tract withdrawn by the President on May 14.  

But only the lesser (purple) tract would later be included in the fourth clause of 

Article 1 of the 1855 Treaty.  As of May 14, 1855, then, the withdrawal of the 

broader tract was as Commissioner Wilson described it: temporary.  It was made, 

in Manypenny’s words, in anticipation of a treaty “under consideration,” 

Manypenny to Wilson, RE559-36, PageID#8320, the terms of which – including 

the specific land to be included – were not yet known because they had yet to be 

negotiated, much less ratified. 

That initial withdrawal was important because the lands were being “rapidly 

absorbed” by whites.  Gilbert to Manypenny, RE559-38, PageID#8335.  It would 

“temporarily suspend[] the operation of … the public land laws, preserving the 

status quo while Congress or the executive decides on the ultimate disposition of 

the subject lands.”  S. Utah Wilderness All. v. Bureau of Land Mgmt., 425 F.3d 

735, 784 (10th Cir. 2005); see also Cohen, Sol. Op. M-35003, 60 I.D. at 57 

r? 
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(discussing same).  This concept is reflected in Manypenny’s request that the lands 

be “withheld from sale until it shall be determined whether the same may be 

required for said Indians.”  Manypenny to Wilson, RE559-36, PageID#8320 

(emphasis added).  Such a withdrawal “derives its temporary character from the 

fact that, although it might remain in force indefinitely, it is subject to revocation 

or discontinuance at any time without impairing the rights of anyone.”  Cohen, Sol. 

Op. M-35003, 60 I.D. at 57.  Hence, the President’s May 14 withdrawal of the 

broader tract was subject to the express understanding that it would presently vest 

no “claim to any of the land” in the Indians.  McClelland to President, RE559-39, 

PageID#8343. 

ii. The Treaty’s Permanent Withdrawal 

Not until the Treaty was negotiated and then ratified by the President would 

the temporary withdrawal be supplanted by a permanent reservation vesting rights 

in the Indians.  The Treaty declares that the United States “will withdraw” lands for 

the bands.  1855 Treaty, art. 1, RE558-06, PageID#6893 (emphasis added).  This 

promise was executed on July 31, 1855, after the May 14 withdrawal which 

remained in effect.  Thus, it constituted a subsequent and separate withdrawal 

event; namely, the permanent withdrawal that would take place when the President 

ratified the Treaty; at which point the Treaty’s terms would – in contrast to the 
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May 14 withdrawal – vest “obligatory and binding” rights in the signatory bands, 

id. art. 6, PageID#6896. 

The subsequent withdrawal promised by the Treaty would make no sense if, 

as Defendants speculate, it merely “required the United States to temporarily stop 

selling public lands in the listed townships so band members would not have to 

compete with settlers or speculators for prime locations.”  State Br. 34.  The lands 

were already fully protected from settlers and speculators by the May 14 

withdrawal.  There was no need for the Treaty to provide for a redundant 

temporary withdrawal to preserve a status quo already preserved.  Manypenny and 

his colleagues could have simply left the May 14 withdrawal in place, allowed the 

Indians to select lands, and revoked it after the selections were complete.7 

But the parties went far beyond that.  They agreed to a separate withdrawal 

of a different (smaller) body of lands than that embraced by the May 14 temporary 

withdrawal.  They embodied it in a treaty ratified by the Senate and proclaimed by 

the President, which referred to the withdrawn lands as “reservations” and as 

“reserved herein,” and which vested “binding” rights in the bands, see 1855 

Treaty, art. 1, cl. 8 and art. 6, RE558-06, PageID##6894-6896 (emphases added). 

 
7 See, e.g., United States v. Midwest Oil Co., 236 U.S. 459, 479 (1915) (temporary 
withdrawals “prevent[] the acquisition of any private interest in such land until … 
revoked”); Cohen, Sol. Op. M-35003, 60 I.D. at 57 (temporary withdrawals 
“remain in force indefinitely” until revoked). 
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Moreover, and critically, the Treaty withdrawal was directed to very specific 

public purposes:  The land was withdrawn “for the benefit of said [Ottawa and 

Chippewa] Indians” and dedicated to “the use of the … bands,” including, in the 

fourth clause, “the Cross Village, Middle Village, L’Arbrechroche and Bear Creek 

bands,” id. art. 1, PageID#6893, with the object of getting them “permanently 

settled thereon,” id. art. 2, cl. 2, PageID#6895.  It was done also to ameliorate “the 

existing condition of the Ottawas and Chippewas” and resolve “their legal and 

equitable claims against the United States[.]”  Id. PageID#6893.  These textual 

declarations were not mere adornment.  They were the President’s official 

declaration of specific public purposes, the hallmarks of a permanent reservation.  

As the Tenth Circuit has explained, a temporary withdrawal (like the May 14 

withdrawal) merely “preserv[es] the status quo,” but 

[a] reservation … goes a step further: it not only withdraws the land from the 
operation of the public land laws, but also dedicates the land to a particular 
public use....  Thus, a reservation necessarily includes a withdrawal .... 
“Public land is withdrawn when the government withholds an area of federal 
land from settlement [or] sale … under … the general land laws in order to 
limit activities....  ‘Reserved’ lands have been expressly withdrawn from the 
public domain by statute, executive order, or treaty and dedicated as a park, 
military post, or Native American land or for some other specific federal 
use.” 
 

S. Utah Wilderness All., 425 F.3d at 784 (emphasis added) (quoting 63C Am. Jur. 

2d Public Lands § 31 (2005)).  This description well captures the difference 
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between the May 14 withdrawal and the permanent reservation established by the 

Treaty.8 

 The foregoing is how this Court interpreted the May 14 withdrawal and the 

subsequent Treaty withdrawal in United States v. Grand Rapids & I.R. Co., 165 F. 

297 (6th Cir. 1908), which involved a grant of “public lands” to a railroad.  The 

railroad claimed lands within the townships withdrawn by the President on May 14 

but excluded from the fourth clause of the Treaty (i.e., the lands at issue were 

within the blue townships on Gilbert’s 1856 map, see supra 23).9 

 This Court held that those lands were not returned to the “public lands” until 

the President ratified the Treaty.  That is, “[u]ntil ratification, these lands continued 

to be segregated from the public lands” by the May 14 withdrawal.  Id. at 302.  

Defendants contend that Grand Rapids merely “recognized that land withdrawn 

from sale in anticipation of the 1855 Treaty was returned to sale unaffected by the 

temporary withdrawal.  There simply was no dedication to any particular public 

use, just a withdrawal.”  ECLSA Br. 37.  In fact, this Court held that to be so only 

 
8 Defendants seek to dismiss the Tenth Circuit’s cogent articulation of the law by 
flipping the holding of Southern Utah Wilderness on its head:  “S. Utah Wilderness 
stands for the proposition that a withdrawal alone, even for a specified purpose, 
does not establish a permanent reservation.”  ECLSA Br. 35.  Southern Utah 
Wilderness in fact held that the lands at issue were not permanently reserved 
specifically because they were “not ‘reserved’ for any particular ‘public use[.]’”  
425 F.3d at 786. 
9 Article 1 also reserved certain islands in Lake Michigan for the Band in the third 
clause, Band Br. 12, but those lands were not implicated in the Grand Rapids case. 
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for the lands that were not included in the Treaty.  For those that were, the Treaty 

“specifically designated” lands to be “set apart to satisfy the terms of the treaty[.]”  

Grand Rapids & I.R. Co., 165 F. at 301 (emphasis added).   

 And the foregoing is also how those responsible for the Treaty’s 

implementation construed it thereafter.  Thus, on February 24, 1860, 

Commissioner of the General Land Office, John Wilson, wrote to the 

Commissioner of Indian Affairs, A.B. Greenwood, as follows: 

 Pursuant to the request … of 5th April 1855, the following [lands] 
were [on] May 14th, 1855, withdrawn from sale or entry for Indian 
purposes, viz 
 

[setting forth legal descriptions of broader tract of land identified in 
Manypenny’s April 5 request]. 

 
By the 4th Secn. [i.e., the fourth clause] of Article 1st of the Treaty of 31st 
July 1855 … the following described lands were reserved for said Indians, 
viz 
 

[setting forth legal descriptions of lesser area of land described in the 
fourth clause of the Treaty, as amended]. 

 
 I have therefore to request that you advise this office whether the 
remaining townships, viz. 
 

[setting forth townships included in the May 14 withdrawal but not 
included in the fourth clause; i.e., the blue townships in Gilbert’s 1856 
map]. 

 
… are still required for Indian purposes, and if not, whether there is any 
objection on the part of your office to our restoration of the same to market. 
 

Wilson to Greenwood, RE559-56, PageID#8507 (emphases added). 
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 On March 3, 1860, Commissioner Greenwood responded that, regarding the 

lands  

withdrawn from sale or entry, for Indian purposes, by the order of the 
President, of May 14th 1855 … under the … treaty of July 31st 1855, only a 
few of th[ose] tracts which had been withdrawn from sale by said order, 
were reserved for these Indians, viz:  
 

[setting forth townships listed in the fourth clause]. 
 
 The remaining townships … are no longer needed for Indian purposes 
as they are not required to fulfill the stipulations of the aforesaid treaty. 
 

Greenwood to Wilson, RE559-57, PageID#8512 (emphasis added). 

 In sum, Defendants’ insistent claims that any 1855 Treaty Reservation for 

the Band was only temporary in nature contravene the Treaty text, well-established 

public land and reservation law, and precedent involving the Band’s Reservation 

itself.  The claims have nothing left on which to stand. 

D. The 1855 Treaty Used the Terms “Reserved” and “Reservations” 
Consistent with the Settled Meaning of Those Terms. 

 
 Seeking to read “temporary” into the Treaty, Defendants also seek to read 

“reserved” and “reservations” out of it.  They derisively assert that the Band 

“clings to … the words ‘reserves’ and ‘reservation’” in the Treaty.  ECLSA. Br. 

42; see also Twp. Br. 13 (describing use of “reservations” as a “flimsy internal 

cross-reference to withdrawal language”).  But adherence to text is no cause for 

derision, and Defendants’ dismissal of the Treaty text again runs headlong into 

McGirt, where the Supreme Court emphasized the single use of the word 
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“reservation” in the Creek Treaty of 1866.  McGirt, 140 S. Ct. at 2461; see also, 

e.g., Hitchcock, 185 U.S. at 389 (emphasizing that in treaty at issue “this tract was 

spoken of as a reservation”). 

 Defendants’ arguments for departing from the text are meritless.  First, they 

assert that the parties did not refer to the Article 1 tracts as “reservations” in the 

1855 Treaty Journal.  But consider what they acknowledge in making that point.  

They note (and the Band agrees) that “[h]ad the treaty parties wanted to create 

reservations, they had the common vocabulary to negotiate the issue just as they 

had negotiated reservations at the 1836 Treaty council.  (1836 Journal, R.558-4, 

PageID#6870, 6871-6872, 6876.).”  State Br. 62 (emphasis added).  The reference 

is to the numerous uses of the word “reservations” in the 1836 Treaty journal.  

That, then, was the treating parties’ “common vocabulary” for creating 

reservations. 

 Defendants further acknowledge (and the Band again agrees) that the words 

“reserved” and “reservations” were susceptible to accurate translation between the 

federal and tribal negotiators in 1855.  As Defendants note: 

Anishinaabemowin used the word ashkonigan (Odawa dialect) or 
ishkonigan (Ojibwe dialect) to refer to reservations.  Otchipwe Dictionary, 
R.559-31, PageID#8231; (Otchipwe Dictionary, R.559-32, PageID#8273).  
Some band leaders even read and wrote English.  The parties also had 
skilled interpreters, including Hamlin and interpreters the Anishinaabek 
chose themselves.  As the Tribe’s linguist conceded, “you couldn’t get better 
interpreters than were at this treaty.” 
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State Br. 62 (citations omitted).  And the 1855 Treaty text was indeed read and 

translated at the negotiations.  See Council Proceedings, RE558-11, 

PageID##7154-55, 7160 (“Agent Gilbert. reads & explains the treaty....  John 

Johnston Intpt.  Waw-be-geeg....  We have listened to your treaty & understand 

it....  As-sa-gon.  The treaty is signed & we are satisfied.” (emphasis added)).   

 Defendants further agree that the terms “aforesaid reservations” and “tract 

reserved herein” in the 1855 Treaty “refer to the numbered paragraphs in Article 

I.”  State. Br. 46-47; see also Cross-Appellants Br. 31 (“‘aforesaid reservations’ … 

clearly refer[s] to … the eight described tracts” in Article 1). 

 Defendants hence concede that (1) the parties’ “common vocabulary” 

included the words “reservations” and “reserved” to refer to legally constituted 

Indian reservations; and that (2) they specifically used those words to describe the 

tracts of land identified for the Band in Article 1 of the Treaty.  Defendants’ 

complaint that while the parties did this in the Treaty itself, they did not do so in 

the journal of the treaty negotiations, brings to mind Justice Frankfurter’s famous 

quip that “when the legislative history is doubtful, go to the statute,” Greenwood v. 

United States, 350 U.S. 366, 374 (1956).  It is the Treaty itself that is the operative 

legal document, and the treating parties used terms that by Defendants’ own 

account they fully understood to connote reservation status. 
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 Defendants next invoke the 1850 Edition of Webster’s Dictionary, which the 

Band agrees is an appropriate source.  See Herrera v. Wyoming, 139 S. Ct. 1686, 

1701-02 (2019) (discerning how “the Crow Tribe would have understood the word 

‘unoccupied’” in part by looking to “[c]ontemporaneous [dictionary] definitions” 

of “occupy”).  Defendants assert based on this dictionary that in the 1855 Treaty, 

“Reservation and reserved are used in their ordinary sense, meaning ‘withholding’ 

or ‘keeping back’ something, i.e., withdrawing land from sale. (1850 Webster’s 

Dictionary, R.600-53, PageID#10790.).”  State Br. 46.   

It is unclear how this helps Defendants, as there is nothing inherently 

temporary in those concepts.  Indeed, as discussed above, Defendants elsewhere 

insist that the term “withhold” “confirm[s] an intent to create a permanent, rather 

than temporary reservation[.]”  Cross-Appellants Br. 36. 

Perhaps even more problematic for Defendants, the definition they quote has 

nothing to do with land.  It says:   

The act of reserving or keeping back or in the mind; reserve; concealment or 
withholding from disclosure; as, mental reservation. 
 

Dictionary, RE600-53, PageID#10790.  This, according to Defendants, is the 

“ordinary sense” in which the word “reservation” is used in the Treaty.  And 

Defendants’ 200+ pages of briefing will be searched in vain for a single authority 

other than the 1850 edition of Webster’s Dictionary purportedly conveying the 
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“ordinary sense” of “reservation” as a temporary withdrawal.  See State Br. 4, 47, 

66; Twp. Br. 32. 

And Defendants’ own dictionary fails them.  For Defendants have 

overlooked the definition of “Reservation” just three lines of text below the one 

they quote: 

In the United States, a tract of the public land reserved for some special use, 
as for schools, the use of Indians, &c. 
 

Dictionary, RE600-53, PageID#10790.  This definition, of course, comports with 

the settled definition of a Reservation that forms the basis of the Band’s arguments 

to this Court and that has been repeatedly endorsed by the Supreme Court.  See, 

e.g., McGirt, 140 S. Ct. at 2475. 

Defendants’ other attempts to escape the plain meaning of “reservations” 

and “reserved” fare no better.  For example, “herein reserved,” they say, “do[es] 

not describe commonly held lands that could be allotted” but instead “relate[s] to 

individual land selections[.]”  State Br. 47.  In fact, “commonly held lands that 

could be allotted” is literally what the phrase describes.  See 1855 Treaty, RE558-

06, PageID#6894 (“Each Indian entitled to land under this article may make his 

own selection of any land within the tract reserved herein for the band to which he 

may belong[.]” (emphases added)).  And those selections were to be in “forty-acre 

lots” and “eighty-acre lots” within the larger whole.  Id. (emphases added). 
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 Defendants next urge that “the use of the interchangeable phrases ‘aforesaid 

reservations’ and ‘aforesaid tracts’ … confirm that the word ‘reservation’ was not 

intended to create or refer to Indian country[.]”  Cross-Appellants Br. 31-32; see 

also State Br. 46.  Defendants do not explain why.  Nor can they.  A reservation, 

by definition, is a tract of land.  See, e.g., Hitchcock, 185 U.S. at 390 (“a certain 

defined tract”); Leavenworth, 92 U.S. at 747 (“tract set apart”); Donnelly, 228 U.S. 

at 269 (“tract of land”).  And Commissioner Manypenny readily used “tract” and 

“reservation” interchangeably to refer to the reservations established in his treaties.  

The 1854 Treaty of La Pointe referred to the reservations it established as “tracts of 

land,” “a tract of land,” and “the reservations hereby made.”  10 Stat. at 1109.  See 

also, e.g., Treaty with the Chippewa, art. 2, 10 Stat. 1165, 1165 (1855) (referring to 

Chippewa reservations as “lands so reserved” and “separate tracts”); Treaty with 

the Omaha, arts. 2, 14, 10 Stat. at 1043 (referring to Omaha reservation as “lands 

reserved herein” and “such tract”). 

Defendants next reiterate the district court’s deeply implausible speculation 

that “‘aforesaid reservations’ is used because the words immediately preceding it 

are ‘tract or tracts of land.’  To say ‘tract or tracts of land within the aforesaid 

tracts’ would have been awkward, if not inherently ambiguous.”  Cross-Appellants 

Br. 31; see also Summ. J. Op., RE627, PageID#12223. 
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As the Band argued in its opening brief, the parties had plenty of words at 

their disposal other than “reservation” to avoid any awkwardness or ambiguity.  

Band Br. 34.  There was absolutely no need to use “reservations” if that was not 

what they meant.  Thus, if Article 1’s use of “withdraw” implied no more than a 

temporary withdrawal as Defendants assert, the Treaty could have simply referred 

to “tracts within the aforesaid lands withdrawn from sale” and “tracts withdrawn 

herein for the band to which he may belong.” 

The argument – the district court’s adoption of which erased the words 

“reservation” and “reserved” from the Treaty – boils down to this:  George 

Manypenny, Commissioner of Indian Affairs and architect of the United States’ 

Indian reservation policy in the 1850s, inserted the word “reservations” into an 

1855 Indian treaty to describe the large, defined tracts of land being set aside for 

Indian tribes.  He did so because, having used the word “tract” in the first part of a 

sentence in that treaty, he could not use the word “tract” in the second part of the 

same sentence, lest awkwardness or ambiguity result.  Having no other options in 

the English language at his disposal, he was forced to use the word “reservations.”  

In doing so he did not mean actual Indian reservations, notwithstanding that the 

word “reservations” was part of the parties’ “common vocabulary” for such 

reservations, and notwithstanding that he had used the same word in the same way 

in numerous other treaties in which he in fact did mean actual Indian reservations.  
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And the part where he and Agent Gilbert explained all of this to the Indians 

somehow escaped being recounted in the Treaty Journal.  To put it mildly, this is 

no way to interpret a treaty.  See Wash. State Dep’t of Licensing v. Cougar Den, 

Inc., 139 S. Ct. 1000, 1019 (2019) (Gorsuch, J., concurring) (treaties are not to be 

interpreted “in light of new lawyerly glosses conjured up for litigation ... more than 

150 years after the fact.”). 

E. The 1855 Treaty Reserved Lands “for the Band.” 

 Just as the parties purportedly did not mean “reservations” when they used 

“reservations” in the 1855 Treaty, they did not, according to Defendants, mean “for 

the bands” when they used “for the bands.”  Thus, “[b]ecause the 1855 Treaty does 

not give the bands a right to select, purchase, own, or govern the lands in the 

townships, those lands were not set apart for the bands.”  State Br. 36; see also 

ECLSA Br. 2 (“The lands were never held in trust for the Tribe itself, even for a 

short period of time; title flowed directly from the federal government to individual 

tribal members, without ever passing through tribal jurisdiction.”); id. at 26 (“The 

1855 Treaty created no common tribal right to land.”). 

 These assertions are flatly incorrect, which is perhaps why they come 

unaccompanied by any reference to the Treaty text or to relevant law.  The Indian 

parties to the 1836 Treaty were bands – i.e., political entities, not individual 

Indians.  And the lands were specifically withdrawn for them: in the case of the 
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Little Traverse Reservation, “For the Beaver Island Band” and “For the Cross 

Village, Middle Village, L’Arbrechroche and Bear Creek bands[.]”  1855 Treaty, 

art. 1, cl. 3, 4, RE558-06, PageID#6893 (emphasis added).  Article 1 later 

describes each tract as “reserved herein for the band[.]”  Id. cl. 8, PageID#6894 

(emphases added).  It is difficult to see how the treating parties could have been 

clearer on this score. 

These promises to set apart land “for the bands” became “obligatory and 

binding” on September 10, 1856, when President Pierce signed the Treaty into law.  

See id. art. 6., PageID#6896.  The tracts were held by, and in trust for, “the bands” 

commencing at that moment.  The Treaty did not have to spell this out further.  

The 1854 Treaty of La Pointe likewise simply withdrew the lands “for the use of 

the Chippewas of Lake [S]uperior” and “[f]or the L’Anse [and other] bands[.]”  

Treaty with the Chippewa, art. 2, 10 Stat. at 1109.  It said not a word about lands 

being held in trust for, or in common by, the bands.  The same is true for other 

contemporaneous Manypenny treaties Defendants invoke as models of reservation 

establishment.  See 1855 Treaty with the Chippewa, 10 Stat. 1165, and 1854 Treaty 

with the Omaha, 10 Stat. 1043. 

Nor is there any basis to Defendants’ contention that “title flowed directly 

from the federal government to individual tribal members,” and that this defeated 

reservation status.  ECLSA Br. 2.  First, if that had been the intent, the Treaty did ---
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not need to withdraw lands “for the bands” at all.  It could have skipped that step 

and just provided for allotment because the lands were already withdrawn by the 

May 14 order, which remained in effect until revoked.  See supra 25 & n.7. 

Second, some portion of the Band’s lands would be retained for communal 

purposes including schools, blacksmith shops, and missionaries.  See 1855 Treaty, 

art. 2, RE558-06, PageID#6895; see also, e.g., 1856 Indian Affairs Report, RE558-

53, PageID#7614 (stating that in 1856, a school-house was “erected at Little 

Traverse,” and a blacksmith shop for the Beaver Island Bands was erected on “the 

reservation selected by these Indians”); 1863 Indian Affairs Report, RE558-63, 

PageID#7692 (“There are six schools on this [Little Traverse] reservation, and four 

missionaries[.]”). 

Third, just as land ownership and state jurisdiction are far from synonymous, 

“title and reservation status are not congruent concepts in Indian law.”  

Chemehuevi Indian Tribe v. McMahon, 934 F.3d 1076, 1080 (9th Cir. 2019) 

(quotation marks omitted), cert. denied, 140 S. Ct. 1295 (2020).  Allotment in 

severalty is “completely consistent with continued reservation status[.]”  McGirt, 

140 S. Ct. at 2464 (quotation marks omitted).  Thus, it does not undermine such 

status to have even an entire reservation held in severalty.  See, e.g., 1865 Treaty 

with the Omaha, 14 Stat. 667 (“The Omaha Indians being desirous of promoting 

settled habits of industry … by abolishing the tenure in common by which they 
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now hold their lands, and by assigning limited quantities thereof in severalty … for 

their own individual use and … the remaining portion of their present reservation 

shall be set apart for said purposes .... and be known as the Omaha reservation[.]” 

(emphasis added)); Chippewa Indians of Minn. v. United States, 301 U.S. 358, 377 

(1937) (discussing 1889 statute whereby “Red Lake bands ceded all of their 

reservation” except that portion “reserved … for the purpose of making and filling 

allotments”); Louie v. United States, 274 F. 47, 48 (9th Cir. 1921) (“There are no 

tribal lands on the Coeur d’Alene reservation and all lands that had not been 

allotted were open to settlement on May 2, 1910.”). 

Fourth, if title mattered, no individual Indian had title to any of the Band’s 

lands on September 10, 1856, and no individual would obtain title for many years 

thereafter.  Instead, when the Treaty took effect, each individual band member had 

“a mere floating claim,” Menard’s Heirs v. Massey, 49 U.S. 293, 309 (1850), 

“within the tract reserved … for the band to which he may belong,” 1855 Treaty, 

RE558-06, PageID#6894 (emphasis added).  See La Roque v. United States, 239 

U.S. 62, 65 (1915) (“Until the allotment was made,” Indian allottee held “a mere 

float – giving him no right to any specific property.”) (quotation marks omitted); 

Corp. of the Catholic Bishop of Nesqually v. Gibbon, 44 F. 321, 326 (C.C.D. 

Wash. 1890) (grantee of “a floating grant” can “acquire no vested right to any 

particular tract until” it is located), aff’d, 158 U.S. 155 (1895).  And under the 1855 
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Treaty, locating the allotments could begin only “after the completion of the lists” 

of eligible allottees, 1855 Treaty, RE558-06, PageID#6894, and would continue 

for five years thereafter.10  Accordingly, as was the case with other allotted 

reservations, the land would pass from being held by the bands to being held by 

individuals, parcel by parcel, as the process of locating and assigning the 

allotments proceeded over the years.11 

Nor does it matter that the 1855 Treaty did not expressly address tribal 

governance.  Tribal jurisdiction attached because tribes enjoy “inherent sovereign 

authority over their members and territories.”  Okla. Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991) (emphasis added); see 

United States v. Wheeler, 435 U.S. 313, 323 (1978) (“until Congress acts, the tribes 

retain their existing sovereign powers”).  And again, Manypenny’s 1854 Treaty of 

La Pointe, 10 Stat. 1109; his 1855 Treaty with the Chippewa, 10 Stat. 1165; and 

his 1854 Treaty with the Omaha, 10 Stat. 1043, likewise made no mention of tribal 

 
10 The process dragged on for over a decade.  See, e.g., Parker to Long, RE600-
104, PageID##10950-10955 (Commissioner Parker writing in 1869 that the lists of 
those eligible for allotments under the 1855 Treaty remained incomplete). 
11 See H.R. Rep. No. 103-621, at 3 (1994) (“The 1855 Treaty of Detroit was among 
the earliest ‘allotment’ treaties between an Indian tribe and the United States.  The 
reservations established in the 1855 Treaty were to be held in common for five 
years.  By the end of that time, the land was to be divided into individually owned 
parcels that would resemble American farms.  The parcels were to be protected 
from alienation or sale for ten years or for so long as the President deemed 
necessary and proper.”). 
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jurisdiction.  See also, e.g., Jones v. Meehan, 175 U.S. 1, 23, 29 (1899) (where 

treaty granted parcel to an individual Indian with unrestricted “title in fee [simple]” 

and made no mention of tribal authority, “being a member of a[] [federally-

recognized] Indian tribe … the right of inheritance in his land … was controlled by 

the laws, customs and usages of the tribe” (emphasis added)). 

Defendants advance a potpourri of other arguments on this topic, all 

similarly lacking in basis.  The Band will address just two additional ones here.  

Defendants emphasize that the bands under the 1855 Treaty had been acquiring 

land in fee in the years prior to the Treaty as a hedge against removal.  See, e.g., 

Twp. Br. 28; Cross-Appellants Br. 18.  Federal officials “viewed their land 

ownership favorably,” Defendants assert, and therefore “did not want to create 

reservations for these bands.”  State Br. 53 (emphasis added).  But the State urged 

the opposite conclusion on this Court in Naftaly, submitting expert testimony that 

the Chippewas had likewise begun acquiring private property as a hedge against 

removal prior to the 1854 Treaty, and that in negotiating the Treaty “they sought 

not merely reservations, but individual property ownership.”  Naftaly, 452 F.3d at 

525.  And far from discouraging federal officials from wanting to create 

reservations for those bands, the Chippewas’ 

quest for a secure land base fit reasonably with Manypenny’s strategy of 
using reservations and allotments to prepare Indians for life in 
Euroamerican society.  The L’Anse Chippewa probably looked like 
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excellent candidates for allotment in severalty because they already held 
private property and actively sought to further their own assimilation. 
 

Report of Emily Greenwald, The Administration of Indian Allotments at L’Anse 

(“Greenwald Report”), prepared for the Mich. Dep’t of Treasury, in Keweenaw 

Bay Indian Cmty. v. Naftaly, No. 2:03-CV-0170, 2004 WL 5854606, at 8 (W.D. 

Mich. 2004) (emphasis added).  See also id. at 7 (“[T]he Chippewa at L’anse were 

exercising the privileges of citizenship, acquiring private property, and adhering to 

state laws.”). 

 Finally, Defendants tell this Court that Manypenny’s reservation policy was 

focused on western tribes and “was not directed at Michigan.”  State Br. 64 

(emphasis added).  But that is historically inaccurate, and the State provided expert 

evidence to contrary in Naftaly, as demonstrated by the preceding block quote.  

That same expert in fact stated that “[a]lthough his policies were formulated in a 

western context, Manypenny also employed them in the Great Lakes region ....  

[T]he 1855 treat[y] with the Ottawa and Chippewa … relied on a similar strategy 

[to that of the 1854 Treaty] of providing Indians with private property as a means 

to help them acculturate.”  Greenwald Report, 2004 WL 5854606, at 7, 8 n.18 

(emphasis added).  There is no plausible explanation other than litigation 

convenience for the State’s shift in tack here. 
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F. The Treaty’s Provisions for Alienation Restrictions and Patents 
Did Not Render the Reservation Temporary. 

 
 Defendants next point to the Treaty’s provisions relating to land alienation 

and patents and assert that to be a reservation and Indian country,  

the lands must be subject to “restraints on alienation or significant use 
restrictions” to ensure they are used for Indian purposes, not conveyed to 
non-Indians or used for other purposes.  Venetie, 522 U.S. at 532-33 (1998). 
 

.... 
 

 There are no similar land restrictions in the 1855 Treaty....  Once the 
band members obtained their patents, the lands could be sold and used for 
non-Indian purposes....  Therefore, the townships listed in Article I were not 
dedicated to Indian purposes. 
 

State Br. 40.  See also, e.g., id. at 31 (“If the 1855 Treaty created Indian 

reservations, they were temporary and terminated when the United States issued 

patents to band members.”); id. at 41 (“Federal superintendence typically coincides 

with a restriction on alienation, indicating that the lands are intended to continue 

under federal jurisdiction.  See United States v. McGowan, 302 U.S. 535, 539 

(1938)[.]”). 

 These are all § 1151(b) arguments, relying on a purported withdrawal of 

“active” superintendence (hence Defendants’ invocation of Venetie and McGowan, 

both dependent Indian community cases).  But lifting restrictions on alienation and 

conveying land in fee to Indians or non-Indians are entirely consistent with 

reservation status, which continues “‘no matter what happens to the title of 
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individual plots within the area[.]’”  McGirt, 140 S. Ct. at 2468 (quoting Solem, 

465 U.S. at 470); see also Oneida Nation, 2020 WL 4355703, at *8 (addressing 

similar arguments and stating that “[t]he Supreme Court has … rejected this theory 

repeatedly over the last century, beginning with Celestine.”); id. at *13 (“[F]ee 

ownership of land – even by non‐Indians – is not inconsistent with reservation 

status.”); Atkinson Trading Co., 532 U.S. at 648 (noting the “millions of acres 

throughout the United States [of] non-Indian fee land” within reservations).    

 Defendants’ arguments here are accordingly (and once again) irreconcilable 

with the plain text of § 1151(a).  As the Supreme Court admonished in rejecting 

Oklahoma’s similar arguments in McGirt: 

Remember, Congress has defined “Indian country” to include “all land 
within the limits of any Indian reservation … notwithstanding the issuance 
of any patent....”  18 U.S.C. §1151(a).  So the relevant statute expressly 
contemplates private land ownership within reservation boundaries.  Nor 
under the statute’s terms does it matter whether these individual parcels 
have passed hands to non-Indians....  It isn’t so hard to see why.  The federal 
government issued its own land patents to many homesteaders throughout 
the West.  These patents transferred legal title and are the basis for much of 
the private land ownership in a number of States today.  But no one thinks 
any of this diminished the United States’s claim to sovereignty over any 
land....  And there is no reason why Congress cannot reserve land for tribes 
in much the same way, allowing them to continue to exercise governmental 
functions over land even if they no longer own it communally.  Indeed, such 
an arrangement seems to be contemplated by §1151(a)’s plain terms. 
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McGirt, 140 S. Ct. at 2464 (emphasis added).  See also Cardinal, 954 F.2d at 362-

63 (land “within the exterior boundaries of an Indian reservation” is Indian country 

under § 1151(a) “regardless of who owns the land” (quotation marks omitted)).12 

 Defendants’ arguments likewise founder as a matter of history.  The 

alienation and patent provisions identified by Defendants as indicating the 

“temporary” status of the reservation simply reflect the federal government’s 

policy – applicable to reservations generally between 1850 and the early twentieth 

century – of gradual assimilation of Indians into white society and the related view 

of “the reservation concept as a ‘way-station’ … in the civilization process.”  

Naftaly, 452 F.3d at 518.  See Band Br. 5-8, 27-28. 

 Restraints on alienation were important.  See Naftaly, 452 F.3d at 526 

(“[T]he point of restrictions on alienation … was to encourage the ‘civilizing’ of 

the Chippewa Indians, as there was a ‘concern that the Native Americans would 

lose control of the land and thereby end the ‘civilization’ process.” (quotation 

marks omitted)).  But also integral to the policy was the discretion of the United 

 
12 Defendants elsewhere assert that the “Indian purpose” of the Treaty “would be 

extinguished as soon as the lands left Indian hands.”  ECLSA Br. 26 n.8.  For this 

proposition they cite Cass Cty. v. Leech Lake Band of Chippewa Indians, 524 U.S. 

103, 113 (1998).  But Leech Lake provides Defendants with no comfort.  It found 

the reservation fee lands at issue there taxable, not divested of their reservation 

status.  Leech Lake, 524 U.S. at 115.  See also Naftaly, 452 F.3d at 530 (rejecting 

applicability of Leech Lake in treaty context). 
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States to remove the restraints as part of an assimilated future.  None of this was 

contrary to permanent reservation status.  See Mattz v. Arnett, 412 U.S. 481, 497 

(1973) (statute providing for eventual alienation of reservation land was 

“completely consistent with continued reservation status”); Oneida, 2020 WL 

4355703, at *10 (while “reservations ‘could be abolished’ when ‘all the lands had 

been allotted and the trust expired,’ [Mattz], this does not mean that reservations 

would necessarily be disestablished”); Keweenaw Bay Indian Cmty., 784 F. Supp. 

at 427 (“Manypenny’s reservation policy of the 1850’s envisioned a gradual Indian 

assimilation into American culture” but did not mean “that at some point the 

executory treaty was fulfilled and the reservation ceased to exist[.]”).   

 Defendants again seek to draw contrasts with the 1854 Treaty of La Pointe, 

which, they say, demonstrates “the federal government’s intent to permanently ‘set 

apart’ the lands … [and] to require them to be used for Indian purposes 

indefinitely[.]”  Twp. Br. 18 (emphasis added).  But that Treaty not only provided 

for allotments; it gave the President power to “place restrictions on these 

allotments, as well as the power to remove such restrictions.”  Naftaly, 452 F.3d at 

520 (emphasis added).  As the State argued in Naftaly, under the 1854 Treaty, “it 

was envisioned [that] Indian allottees would eventually receive a patent in fee[.]”  

Brief for Defendants-Appellants, Keweenaw Bay Indian Cmty. v. Naftaly, 452 F.3d 
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514 (6th Cir. 2006) (No. 05-1952), 2005 WL 4717276, at *7 (quotation marks 

omitted) (emphasis added). 

 The same is true for other treaties that Defendants point to as models of 

reservation permanence.  Manypenny’s 1855 Treaty with the Chippewa, see Twp. 

Br. 11, authorized the President to issue allotments with patents that could, after 

five years, “be alienated, in fee,” art. 2, 10 Stat. at 1165.  And his 1854 Treaty with 

the Omaha, see Twp. Br. 10-11, authorized the allotment and patenting of lands to 

individual Indians with alienation restrictions that were subject to removal after 

statehood by “the legislature of the State,” art. 6, 10 Stat. at 1043.  These features 

did not render the lands less than a permanent reservation.  Nor was reservation 

status for the Omaha undermined in 1882 when Congress provided for allotments 

with a limited trust period after which “the United States will convey the same by 

patent to said Indian … in fee discharged of said trust and free of all charge of 

incumbrance whatsoever,” Act of Aug. 7, 1882, ch. 434, § 6, 22 Stat. 341, 342.  

That land remains a reservation to this day.  See Parker, 136 S. Ct. 1072. 

 In sum, restraints on alienation, with the potential for their ultimate 

elimination, were as consistent with permanent reservation status under the 1855 

Treaty as they were for other treaties during this time period.  As the Supreme 

Court observed in McGirt, “there is no reason why Congress cannot reserve land 

for tribes … allowing them to continue to exercise governmental functions over 
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land … they no longer own[.]”  140 S. Ct. at 2464.  The State would surely be 

surprised by a rule that sovereigns cannot exercise authority over lands to which 

they do not possess title, and that is not the rule here. 

G. The Treaty’s Recognition of the Federal Right to Sell Lands 
Unappropriated by the Indians Did Not Render the Reservation 
Temporary. 

 Defendants next argue that “[u]nder Article I, the United States expressly 

made the withdrawal temporary by retaining the right to sell or dispose of all lands 

that had been withdrawn, but were not selected or purchased within ten years.”  

Twp. Br. 12 (emphasis added).  Elsewhere they assert that “[t]he Treaty.... 

expressly provided for the majority of the Withdrawn Area to be put back onto the 

public market and sold to non-Indians after a relatively short period of time.”  

ECLSA Br. 24 (emphasis added). 

 The 1855 Treaty does not “expressly” say any of this.  Defendants are 

“substituting stories” for text, McGirt, 140 S. Ct. at 2470.  The text simply 

provides that any remaining lands “may be sold or disposed of,” 1855 Treaty, 

RE558-06, PageID#6895 (emphasis added), while saying not a whit about such 

lands constituting “the majority” of the lands reserved.  And nothing about that text 

required those lands to be “put back into the public market” or to be “sold to non-

Indians” at all, much less in “a relatively short period of time.”  As discussed in the 

Band’s opening brief, in the 1860s the United States contemplated moving other 

Case: 19-2070     Document: 77     Filed: 08/04/2020     Page: 59



49 
 

bands onto the “Little Traverse reservation,” Leach Letter, RE559-68, 

PageID#8621, because “[t]his reservation contains a large amount of good farming 

land yet unoccupied, and on it might be concentrated several bands of Indians from 

the smaller reservations,” 1863 Indian Affairs Report, RE558-62, PageID#7683.  

See Band Br. 15.  Indeed, under the text as written, the United States could have 

withheld the land from sale for a hundred years or permanently.  Or the Indians 

could have bought it all.  They certainly wanted it.13 

Defendants further assert that “the United States anticipated that it would 

open the remaining lands to non-Indian settlement” because it “retained rights to 

dispose of ‘any tract … within the aforesaid reservations for the location of 

churches, school-houses, or for other educational purposes[.]’”  State Br. 37-38 

(emphasis added) (citing 1855 Treaty, RE558-06, PageID#6895).  But again 

Defendants and the text are at war with one another.  The text does not say 

 
13 As the district court recognized, the Indians were thwarted from purchasing the 
unallotted lands by the United States’s failure to pay annuities, by egregious 
failures in implementing the treaty, and by rampant land frauds.  Summ. J. Op., 
RE627, PageID##12195-12196.  See also, e.g., Smith to Bogy, RE600-77, 
PageID##10861-10862.  (Agent Smith discussing how land frauds were thwarting 
Indian land acquisition and stating that “[t]he Ottawas and Chippewas … consider 
the … five years right of purchase valuable and have expressed a desire to 
purchase more land for themselves and for their children who have arrived at the 
age of twenty one years since the treaty was made under it, and I trust that 
measures will soon be taken to give all of them an equal and impartial right to do 
so.” (emphasis added)). 
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“dispose.”  It instead authorizes the “appropriation” of tracts for such purposes.  

1855 Treaty, RE558-06, PageID#6895.  And “[t]o ‘appropriate’ mean[t] to set 

apart; to assign to a particular use.”  Felton, 97 F. at 824.  So in fact the Treaty did 

the exact opposite of what Defendants claim:  It anticipated that the United States 

would continue to dedicate lands within the “aforesaid reservations” for classic 

Indian reservation purposes.  See Solem, 465 U.S. at 474 (“It is difficult to imagine 

why Congress would have reserved lands for such purposes if it did not anticipate 

that the opened area would remain part of the reservation.”). 

Moreover, even had the Treaty expressly provided for the United States’ 

disposal of vast swaths of Reservation lands to non-Indians, none of that would 

undermine permanent reservation status.  As the State’s expert explained to this 

Court in Naftaly, the eventual settlement of non-Indian settlers within the 

boundaries of Indian reservations was integral to the reservation concept.  See 

Greenwald Report, 2004 WL 5854606, at 6 (reservation concept involved “Indians 

living on allotments and the remaining lands settled by Americans” (quotation 

marks omitted)).  Commissioner Manypenny explained that the goal was that “the 

settler and the Indian” would come to regard each other as “neighbor and friend, 

and .... the Indian will look upon his … reservation as his home, and will cease to 

regard the white man with that restless doubt and distrust which has been … so 
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fatal to his civilization and improvement.”  1855 Indian Affairs Report, RE558-50, 

PageID#7549. 

In fact “treaties of this period served as a model for future legislation 

designed to assimilate Indians[.]”  Cohen’s Handbook § 1.03[6][b] at 61.  That 

legislation involved what came to be referred to as “surplus lands” – i.e., lands 

remaining unclaimed by tribal members after allotment.  See, e.g., Solem, 465 U.S. 

at 466-67.  The Supreme Court has consistently held that the fact that such 

legislation opened up reservations to non-Indian settlement does not suffice, by 

itself, to establish Congress’s intent to diminish those reservations.  See, e.g., 

Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 356 (1962) 

(reservation status unaffected where statute allowed “non-Indian settlers to own 

land on the reservation in a manner which the Federal Government … regarded as 

beneficial to the development of its wards”); Mattz, 412 U.S. at 496 (same where 

reservation lands “were made available to non-Indians with the purpose, in part, of 

promoting interaction between the races and of encouraging Indians to adopt white 

ways”).14    

 
14 Defendants contend that “case law regarding Indian reservations” indicates that 
“‘when lands so reserved were “restored” to the public domain – i.e., once again 
opened to sale or settlement – their previous public use was extinguished[.]’  
Hagen, 510 U.S. at 412.”  ECLSA Br. 38 (brackets in original).  But Hagen did not 
rest its holding on the fact of opening the lands to settlement.  It rested it on the 
language of a particular statute and it recognized that other statutes opening 
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Nor did it matter that the 1855 Treaty contemplated that reservation lands 

could, if eventually opened to sale by Congress, be sold under general land laws.  

See, e.g., State Br. 37.  In Parker, a statute opened reservation lands for purchase 

with patents to “be issued as in the case of public lands … under the homestead 

and preemption acts[.]”  § 4, 22 Stat. at 341.  In Solem, a statute authorized the sale 

of reservation lands “under the general provisions of the homestead … laws of the 

United States,” Act of May 29, 1908, ch. 218, § 2, 35 Stat. 460, 461; see Solem, 

465 U.S. at 480.  In Seymour, 368 U.S. 351 (1962), a statute authorized the 

government “to sell or dispose of unallotted lands” in the Colville Indian 

Reservation “under the provisions of the homestead laws” and “the general mining 

laws of the United States,” Act of Mar. 22, 1906, ch. 1126, §§ 2, 3, 34 Stat. 80, 80-

81; see Seymour, 368 U.S. at 354-55.  And in Mattz, 412 U.S. 481, a statute 

declared reservation lands “subject to … purchase under the laws of the United 

States granting homestead rights[.]”  Id. at 495 (quoting Act of June 17, 1892, ch. 

120, 27 Stat. 52, 52).  In each of these cases, the lands at issue, even after being 

sold to non-Indians, retained their reservation status.  Defendants are again seeking 

to rewrite both law and history.15 

 
reservation lands to settlement did not extinguish reservation status.  See Hagen, 
510 U.S. at 413 (discussing Solem). 
15 Defendants contend that the fact that the 1855 Treaty did not state that the 
proceeds of any eventual sale of unselected land would go to the bands is “strong 
evidence” against reservation status of those residual lands.  ECLSA Br. 38-39.  
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H. Reservation Lands Not Selected or Purchased by Indians Were 
Not “Part of the Public Domain.” 

 

Defendants argue that because the lands not allotted were to “remain the 

property of the United States” and could later be sold “as in the case of all other 

public lands,” State Br. 36, 38 (quoting 1855 Treaty, RE588-06, PageID#6895), 

this “clarifies that any remaining lands in the listed townships continued to be part 

of the public domain,” id. at 36-37. 

However, the residual lands cannot have “continued” to be part of the public 

domain when the Treaty went into effect because they did not exist on September 

10, 1856.  On that date, “all the unsold public lands” within the Article 1 

boundaries were withdrawn from sale, 1855 Treaty, RE588-06, PageID#6893, and 

all were subject to exclusive Indian allotment rights and, thereafter, to “by Indians 

only” entry rights, id. PageID# 6895.  The residual lands would not come into 

existence until after both processes were completed because they were to be the 

“lands remaining unappropriated by or unsold to the Indians.”  Id. (emphasis 

added).  And those processes in fact remained incomplete into the 1870s.  See, e.g., 

Parker to Long, RE600-104, PageID##10951-10952 (Article 1 land selection 

 

However, the land was not opened to sale by the Treaty, which therefore had no 

reason to address the matter; it was opened by Congress in the 1870s statutes.  

Defendants may believe that how those statutes addressed the proceeds of the land 

sales was inconsistent with reservation status, but that is a disestablishment 

argument.  See, e.g., Solem, 465 U.S. at 473. 
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provisions still being implemented); Walker to Sec’y of Interior, RE600-106, 

PageID#10975 (Indians “have not had th[e] opportunity” to complete “Indians 

only” entry period).16 

Nor does the Treaty’s reference to any unallotted lands remaining “the 

property of the United States” suggest that the lands would automatically become 

part of the public domain.  Military reservations, federal forest reserves, and other 

federal enclaves are not in the public domain but are the property of the United 

States.  The same is true for Indian reservations because the United States typically 

owns the fee.  As the Supreme Court has explained, “[i]t is not unusual for the 

United States to own … lands which are set apart and used for public purposes....  

A typical illustration is found in the usual Indian reservation set apart … as a place 

where the United States may care for its Indian wards[.]”  Surplus Trading Co. v. 

Cook, 281 U.S. 647, 650-651 (1930) (emphasis added).  See also, e.g., Saunooke v. 

United States, 806 F.2d 1053, 1054 (Fed. Cir. 1986) (“The United States owns all 

the reservation land in trust for the Eastern Band.”); United States v. 10.69 Acres of 

Land, More or Less, in Yakima Cty., 425 F.2d 317, 320 (9th Cir. 1970) (the 

“ordinary meaning” of the phrase “lands owned by the United States … 

encompasses the fee title interest of the United States in tribal lands”); Gila River 

 
16 Whether those lands then became part of the public domain when they were 
opened to sale by statute in 1872 is, again, a disestablishment question, and one the 
Band will engage on remand should it prevail here. 
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Indian Cmty. v. Cranford, No. CV-19-00407-TUC-SRB, 2020 WL 2537435, at *7 

(D. Ariz. May 12, 2020) (“The United States owns the land comprising the Gila 

River Reservation.”); United States v. Sadekni, No. 3:16-CR-30164-MAM, 2017 

WL 807024, at *1 (D.S.D. Mar. 1, 2017) (“The United States owns the 

[reservation] land but holds it in trust for the Rosebud Sioux Tribe.”). 

The Defendants further assert that where lands remain “within Congress’s 

disposing power,” they remain “in the public domain.”  Twp. Br. 8; see also Cross-

Appellants Br. 37-38.  This argument rests on the logical fallacy that because all 

public domain land is “within Congress’s disposing power,” all land within 

Congress’s disposing power must form part of the public domain.  But the class of 

lands subject to Congress’s power of disposal – which derives from the Property 

Clause of the Constitution, U.S. Const. art. IV, § 3, cl. 2 – is broader and 

encompasses lands that are not part of the public domain, including reservations.  

See, e.g., Fed. Power Comm’n v. Oregon, 349 U.S. 435, 443 (1955) (Congress’s 

authority under Property Clause extends “to public lands and reservations of the 

United States” (emphasis added)).17 

 
17 Defendants’ error of logic perhaps explains their mistaken statement that the 
Supreme Court in Wisconsin Cent. R. Co. v. Forsythe, 159 U.S. 46 (1895), 
“concluded that the lands were within Congress’s disposing power, i.e., the lands 
were in the public domain.”  Twp. Br. 8.  Forsythe instead declared that “[t]he 
lands … were withdrawn by the action of the land department.  They were thus 
reserved lands.”  Wisconsin Cent. R. Co. 159 U.S. at 59; see also id. at 55 (“We do 
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Nor can the Treaty’s references to unallotted lands in relation to “other” 

public lands bear the weight Defendants (like the district court) place on them.  

According to Defendants, “[t]he inclusion of the word ‘other’ … confirms that all 

eight tracts of land withdrawn from sale were – and remained – public lands of the 

United States, not reservation land held in trust for the Tribe.”  Cross-Appellants 

Br. 30.  This is so, according to Defendants, because “‘[a]s a general rule, Indian 

lands are not included in the term “public lands” which are subject to sale or 

disposal under general laws.’  Bennett Cty. v. United States, 394 F.2d 8, 11 (8th 

Cir. 1968).”  ECLSA Br. 38. 

But under this “general rule,” the lands opened to sale under general land 

laws in Parker, Solem, and Seymour would qualify as “public lands,” yet they were 

unquestionably Indian reservation lands.  See supra 52.  In fact, in Solem, the 

statute that opened the reservation lands for sale referred to those lands as “part of 

the public domain” – a far more direct reference than the 1855 Treaty’s oblique 

reference to “other” public land.  Solem, 465 U.S. at 475.  Yet the Court found the 

reference “hardly dispositive” because those “unallotted opened lands could be 

 

not mean that they were not reserved lands; on the contrary, as stated above, they 

were.”). 
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conceived of as being in the ‘public domain’ inasmuch as they were available for 

settlement.”  Solem, 465 U.S. at 475-76 & n.17. 

Defendants’ assertion of a “general rule” notwithstanding, Congress and the 

courts (as discussed in the Band’s opening brief) often referred to reservations in 

conjunction with “other public lands.”  Band’s Br. 38; see also, e.g., United States 

v. Imperial Irrigation Dist., 799 F. Supp. 1052, 1062 (S.D. Cal. 1992) (“[T]he term 

‘public land’ in the early 1900’s sometimes was used to mean non-Indian public 

land, and sometimes was used to mean public land which included Indian land.” 

(emphasis added)); Exploration for and Disposition of Potassium on Public Lands 

in National Forests, 31 U.S. Op. Att’y Gen. 433, 435 (1919) (“public lands” is 

“sometimes used in the larger sense of lands reserved for specific public 

purposes”); Absentee Shawnee Tribe of Indians of Okla. v. Kansas, 628 F. Supp. 

1112, 1117 (D. Kan. 1985) (“public lands .... may be used in a larger sense to 

include lands within Indian reservations”), aff’d, 862 F.2d 1415 (10th Cir. 1988). 

That the parties would use the term “public lands” in this broader sense 

again accords with the fact that the United States held the fee to those lands.  See, 

e.g., Beecher v. Wetherby, 95 U.S. 517, 525 (1877) (statute applicable to “public 

lands” applied on Indian reservation because “[t]he fee was in the United States”); 

United States v. Cook, 86 U.S. 591, 594 (1873) (same); Larkin v. Paugh, 276 U.S. 

431, 438 (1928) (same).  See also, e.g., Kindred v. U.S. Pac. R. Co., 225 U.S. 582, 
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596 (1912) (finding Indian reservation land encompassed by a statutory reference 

to “public lands” because the term “sometimes is used in a larger and different 

sense” than simply lands subject to sale under general land laws).  The Treaty’s 

“other public lands” language, in sum, is as flimsy a basis for Defendants’ position 

as Defendants’ other assertions. 

I. The 1855 Treaty Did Not Operate to Sever the Federal-Tribal 
Relationship. 

 
 Finding no actual text to support their case, Defendants contend that the 

Ottawa and Chippewa Bands entered the treaty seeking to sever their ties to the 

federal government.  Thus, “[t]he bands did not want reservations[.]”  ECLSA Br. 

18.  Instead, “before the negotiations, they ‘agreed not to take lands, but money.’ 

(1855 Journal, R.558-11, PageID##7143, 7147).  Money left them free of federal 

control.”  State Br. 52-53. 

 First, that the Indians wanted money to free them of federal control is again 

revisionist history.  See Council Proceedings, RE558-11, PageID#7150 (“[A]ll that 

we ask is the interest on the principal, without disposing of any part of the 

principal.  We wish to draw the interest only[.]”); Council Proceedings, RE558-08, 

Page ID#6986 (“We want this money; but wish to lock it up in your bread box.”).   

 Second, the Indian delegate selectively quoted by Defendants in fact said 

that some bands had previously “agreed not to take lands, but money.  I wonder 

why they change their minds.”  Council Proceedings, RE558-11, PageID#7143 
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(emphasis added).  The issue was the western reservation promised in the 1836 

Treaty, and Manypenny insisted that “[i]t is vain to request money for those lands. 

We will not give it.”  Id., PageID#7137.  Instead, he explained, “[o]ur object is to 

give you land here[.]”  Id. PageID#7144.  This is what the bands were told prior to 

the negotiations.  See, e.g., id. PageID#7134 (“Before we left the Sau[l]t we were 

told that we should receive lands in this state in the place of lands West of the 

Mississippi.”).  And they readily accepted.  Id. PageID#7140 (“My father, we have 

accepted the land[.]”); id. PageID#7139 (“We accept your proposal to give us 

lands[.]”); id. (“I heard that you intended to give us land ....  It was just what I 

desired[.]”).18 

 Defendants next argue that, having accepted lands, the Bands “wanted … 

unrestricted patents, which would sever federal interest in and oversight for the 

lands.”  State Br. 55.  As noted above, patents do not “sever federal interest” in 

reservation lands.  See supra 43-45.  In any event, Manypenny was clear:  Band 

members would be restricted in “the right of selling,” which “restriction will, when 

it seems wise & proper be withdrawn.”  Council Proceedings, RE558-11, 

PageID#7136 (emphasis added).  And that arrangement was reflected in the text of 

 
18 Defendants puzzlingly assert that the Band made “no mention” of the Treaty 
Journal in its opening brief.  Cross-Appellants Br. 8; Twp. Br. 37 (“[T]he Tribe 
chooses to ignore … the journal[.]”).  The Band in fact discussed the Treaty 
Journal extensively.  See Band Br. 10-11, 40-42. 
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the Treaty on the table between them.  See 1855 Treaty, RE558-06, PageID#6895 

(Patents “may … be withheld, and the restrictions … continued so long as [the 

President] may deem necessary and proper.”).  As Gilbert explained, “the 

government is willing to take care of your property; but if you improve for the next 

twenty years as fast as you have during the last five, I tell your great father that you 

can take care of it as well for yourselves, as he can for you.”  Council Proceedings, 

RE558-11, PageID#7151 (emphases added).  This is the language of a continuing 

federal trust relationship, not a severance of it.  And preference for that relationship 

was mutual:  “Shaw-an-nah....  We wish not only a rope to our lands – but a forked 

rope, which is attached to all our interests so that you can hold on to it.”  Id. 

PageID#7159 (emphasis added). 

 It is difficult to conceive of statements that more clearly capture a mutual 

understanding that these Indians and their lands would, when the Treaty went into 

effect and for an indeterminate period of years thereafter, remain under federal 

guardianship.  Indeed, Shaw-an-nah’s invocation of the “forked rope” was among 

the last statements made at the negotiations.  The very next words from 

Manypenny were not to correct him but instead to say, “My friends we have 

concluded our business[.]”  Id. 

 Defendants nevertheless insist that “the guardian-ward relationship between 

the government and the Indians was to come to an end once the Treaty was 
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effectuated.”  ECLSA Br. 43.  Indeed, the Treaty “signaled the end of federal 

superintendence” because the Article 2 annuity payments “did not extend beyond 

ten years.”  State Br. 42.  Thus, “the Treaty unambiguously presaged the cessation 

of federal oversight,” ECLSA Br. 28, because “once the government had delivered 

the land and annuities, no further federal obligations existed with respect to the 

Withdrawn Area (or its inhabitants).” Id. at 30 (emphasis added). 

 Defendants are again “substituting stories” for text, McGirt, 140 S. Ct. at 

2470, and as the Band set forth in its opening brief (in arguments Defendants have 

no credible answer for), their tale has already been emphatically rejected by this 

Court: 

In 1872, then-Secretary of the Interior, Columbus Delano, improperly 
severed the government-to-government relationship between the Band and 
the United States ....  This occurred because the Secretary had misread the 
1855 Treaty of Detroit, 10 Stat. 591.... 

Ignoring the historical context of the treaty language, Secretary Delano 
interpreted the 1855 treaty as providing for the dissolution of the tribes once 
the annuity payments it called for were completed in the spring of 1872, and 
hence decreed that upon finalization of those payments “tribal relations will 
be terminated” … [and] the federal government no longer had any trust 
obligations to the tribes[.] 

Grand Traverse Band of Ottawa & Chippewa Indians v. Office of U.S. Att’y for W. 

Div. of Mich., 369 F.3d 960, 961 & n.2 (6th Cir. 2004) (emphasis added). 

 Defendants’ argument that the Treaty severed the federal-tribal relationship 

is hence not just a “lawyerly gloss[] conjured up for litigation,” Cougar Den, Inc., 
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139 S. Ct. at 1019 (Gorsuch, J., concurring), it is a tired argument, contrary to any 

notion of promise-keeping, fair dealing, and the fundamental tenets of federal 

Indian law.  That Defendants feel the need to resurrect arguments that have been so 

rightly rejected by this Court evidences both the infirmity of their case and a 

blatant disregard for precedent and principle.

 Defendants’ efforts to rewrite the history of the 1855 Treaty and its 

aftermath do not stop there.  They claim that 

the 1855 Treaty did not maintain an Indian agent or agency to supervise the 
bands or the lands their members acquired  The last role for an Indian agent 
under the 1855 Treaty was at the end of the first five-year period, when the 
agent in Detroit had to forward the land selection list to the Office of Indian 
Affairs.  The 1855 Treaty did not create a structure for the federal 
government to govern the lands the band members selected or purchased 
under its terms.    
 

State Br. 42 (citations omitted). 

 This argument is again contradicted by both the text of the Treaty and the 

historical record.  The text unambiguously provides an ongoing role for the agent:  

The President could withhold patents indefinitely “after the expiration of [the trust 

period], if individual cases shall be reported to the President by the Indian agent, of 

persons who may then be incapable of managing their own affairs[.]”  1855 Treaty, 

RE558-06, PageID#6895 (emphasis added).  Defendants (as did the district court) 

dismiss as a nullity the President’s authority to withhold patents indefinitely, but 

federal officials did not share that view.  In 1864, Agent Leach argued against 
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patents for the Grand and Little Traverse Bands because “very few of them are 

capable of managing their affairs[.]”  1864 Indian Affairs Report, RE558-64, 

PageID#7701.  In 1871, sixteen years after the Treaty was negotiated, Agent Smith 

warned that “few of them are as yet competent to take charge of their own affairs” 

and “ought not to be intrusted with the absolute title[.]”  1871 Indian Affairs 

Report, RE558-70, PageID#7746. 

 Defendants’ assertion that the Treaty “did not create a structure” for federal 

governance over the lands is equally infirm.  As was also true for the 1854 Treaty 

of La Pointe and the 1855 Treaty with the Chippewa (which made no mention of 

agents at all), there was no need to establish such a structure in the 1855 Treaty 

because the Tribes already fell within the jurisdiction of the Michigan 

Superintendency of Indian Affairs (later succeeded by the Mackinac Agency), 

which had been in place since 1805.19  When the 1855 Treaty was negotiated, that 

office was statutorily required to carry out the federal obligations of “general 

superintendence” over tribes, and “to … perform all the powers and duties now 

assigned by law to superintendents of Indian Affairs[.]”  Act of Feb. 27, 1851, ch. 

14, § 2, 9 Stat. 574, 586.  The agents of that Superintendency – men such as 

Gilbert, Fitch, Leach, and Smith – were statutorily required to “perform all the 

 
19 Edward E. Hill, Nat’l Archives and Record Admin., Guide to Records in the 
National Archives of the United States Relating to American Indians 135-37 
(1981). 
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powers and duties now assigned by law to Indian agents.”  Id. § 4, 9 Stat. at 586.  

There was no reason for the Treaty to “create a structure” of superintendence that 

already existed. 

 And the agents and Indians manifestly understood the federal government’s 

obligations of superintendence under the 1855 Treaty.  When the Indians reported 

encroachments on their lands, they reported them to federal officials.  See, e.g., 

Johnston to Gilbert, RE600-56, PageID#10798 (federal interpreter relaying Gilbert 

Chief Shawwahno’s report that non-Indians had obtained lands “on their reserve” 

and requesting that “their Father [the Agent] .... intercede for them … and have 

these men return these lots”); Indians to Leach, RE600-65, PageID#10829 

(delegation of Indians writing to Leach of a “person … among us” who “professes 

to claim a lot of land on this reservation” and “we … earnestly request … that this 

man may not be permitted to remain among us”). 

 Those officials likewise understood that “[t]respasses … upon their 

reservations” required measures for the Indians’ “immediate protection[.]”  1866 

Indian Affairs Report, RE558-66, PageID##7718-7719.  Indeed, “fulfilling the 

treaty stipulations … upon their reservations” required “diligence in guarding their 

rights … with the authority of the law[.]”  1858 Indian Affairs Report, RE558-55, 

PageID#7632; see also, e.g., Smith to Griswold, RE600-78, PageID#10866 (Agent 

Smith referring to “the trespasses committed … on the Reservation stipulated by 
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the treaty of July 31, 1855” and referring to “my duty to see the rights of the 

Indians vindicated” (emphasis added)).  Ultimately, on these “lands reserved and 

set apart by the government for their use,” the “Indian … for years to come must 

have, a guardian” and receive “watchful care … on the part of those commissioned 

to look after his welfare.”  1866 Indian Affairs Report, RE558-66, PageID#7718 

(emphasis added).  See also, e.g., 1862 Indian Affairs Report, RE558-61, 

PageID#7675 (“The Indian needs a watchful guardian, and he needs him 

constantly.”); 1871 Indian Affairs Report, RE558-70, PageID##7745-7746 (Agent 

Smith referring to Michigan Indians as “under the guardianship of the United 

States” and to the government’s obligation to “protect them upon the reserves set 

apart for their occupancy”). 

 To claim that the Bands did not remain under federal superintendence in the 

wake of the Treaty is only to engage in willful historical blindness. 

J. The 1870s Statutes Confirm that the 1855 Treaty Established 
Reservations. 

 
 Defendants dismiss the reservation references in the Act of June 10, 1872, in 

which Congress referred to “all the lands remaining undisposed of in the 

reservation made for the Ottawa and Chippewa Indians of Michigan by the treaty 

of [July 31, 1855],” 1872 Act, RE559-04, PageID#7871 (emphasis added), and the 

Act of March 3, 1875, which referred to the Article 1 lands as “lands reserved for 
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Indian purposes under the treaty … of [July 31, 1855],” 1875 Act, RE559-09, 

PageID#7888 (emphasis added). 

 But there is no warrant for overlooking that language.  In McGirt, the “early 

[1830s] treaties did not refer to the Creek lands as a ‘reservation’ – perhaps 

because that word had not yet acquired such distinctive significance in federal 

Indian law.  But … later Acts of Congress left no room for doubt” that Congress 

understood the Creek land to be a legally constituted Indian reservation.  McGirt, 

140 S. Ct. at 2461 (emphasis added).  Those later acts included an 1873 statute 

containing “references to the ‘Creek reservation’ and ‘Creek India[n] 

Reservation[.]’”  Id.  And if Congress’s use of “reservation” left no room for doubt 

in 1873, it likewise left no room for doubt in 1872 and 1875.  Courts “must 

presume that Congress says what it means and means what it says, Conn. Nat’l 

Bank v. Germain, 503 U.S. 249, 254 (1992) … [and give statutory] terms the 

ordinary meaning that they carried when the statute was enacted.”  Norfolk S. Ry. 

Co. v. Perez, 778 F.3d 507, 512 (6th Cir. 2015).20  

 
20 While there is no reason to resort to it, the “legislative history confirms what the 
text … make[s] plain[.]” Perez v. Postal Police Officers Ass’n, 736 F.3d 736, 740 
(6th Cir. 2013).  Thomas Ferry sponsored the legislation that would become the 
1872 Act.  When it was suggested in congressional debate in 1872 that Ferry’s bill 
would deliver the opened 1855 Treaty lands to railroads under an 1856 land grant, 
Ferry explained that the 1856 grant expressly did “not apply to any reserved Indian 
lands, so that it cannot apply to these lands.”  Cong. Record, RE600-135, 
PageID#11286 (emphasis added).  He further described the pending legislation as 
“related to an Indian reservation[.]”  Id. 
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 Defendants counter that Congress in fact “used the word reservation in its 

common sense to mean lands withheld from sale.”  State Br. 68.  As noted above, 

it is unclear how this helps Defendants because Indian reservations are 

categorically withheld from sale.  Defendants, of course, mean temporarily 

withheld.  But their only source for this “common sense” meaning of “reservation” 

is the 1850 edition of Webster’s Dictionary which, as discussed, defines 

“reservation” in the land context as “a tract of the public land reserved for some 

special use, as for schools, the use of Indians, &c.”  Dictionary, RE600-53, 

PageID#10790.21  The 1865 and 1886 editions of that dictionary defined 

“reservation” in the same manner.22  The first edition of Black’s Law (1891) 

likewise defined it as “a tract of land … withdrawn from sale or settlement, and 

appropriated to specific public uses; such as … Indian lands.”23 

 
21 “[A]lternative dictionary definitions” can indicate that a statutory term is “open 

to interpretation,” but only when both definitions “mak[e] some sense under the 

statute.”  Nat’l R.R. Passenger Corp. v. Bos. & Maine Corp., 503 U.S. 407, 418 

(1992).  Defendants’ definition pertaining to “mental reservations,” see supra 32, 

does not make any sense in this context. 
22https://archive.org/details/americandictiona00websuoft/page/1124/mode/2up?q=r

eservation (1865); 

https://archive.org/details/websterscomplete00webs/page/1124/mode/2up (1886). 
23 http://nfpcar.org/Archive/Blacks_Law/Black's%20Law%20Dictionary.pdf at 

1031.  See In re Application to Obtain Discovery for Use in Foreign Proceedings, 

939 F. 710, 717 (6th Cir. 2019) (Courts may “determine the ordinary meaning of 

words in a statute by reference to dictionaries in use at the time the statute was 

enacted....  In addition, we may consult subsequently published dictionaries.”). 
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 Nevertheless, that Congress in the 1870s used the words “reservation” and 

“reserved” to refer to something other than an Indian reservation is, according to 

Defendants, “clear from the title and substance of the 1872 Act, in which Congress 

returned the unselected lands to market after requiring the United States to issue 

patents to implement the 1855 Treaty.”  State Br. 68.  But this argument simply 

recycles Defendants’ legal misunderstanding that authorizing patents and opening 

reservation land to sale is per se inconsistent with reservation status.  See supra 43-

45, 50-52. 

 Indeed, if the Article 1 lands had merely been temporarily withdrawn, it did 

not require a statute – with the attendant gauntlet of bicameralism and presentment 

– to open the unselected remainder to sale.  President Grant with a stroke of the 

pen could have revoked President Pierce’s May 14 temporary withdrawal as to 

those lands, just as, in 1874, he revoked President Lincoln’s temporary withdrawal 

of lands for the proposed enlargement of the Little Traverse Reservation.  

Executive Order, RE559-41, PageID#8356 (“I hereby revoke … said order … and 

the lands … are hereby restored to the public domain[.]”).  A congressional statute 

was required because the lands were more than temporarily withdrawn; they were 

a permanent reservation, ratified by the Senate, as were the lands opened to sale by 

statute in Parker, Solem, and Seymour. 
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 Defendants likewise have no credible answer for Congress’s clear reference 

to the Article 1 lands as “lands reserved for Indian purposes under the [1855] 

treaty[.]”  1875 Act, RE559-09, PageID#7888 (emphasis added).  Nor do they even 

acknowledge the Commissioner of Indian Affairs’ reference to the 1872 Act as 

pertaining to “the reservations provided for by the [1855] treaty,” Secretary Letter, 

RE559-76, PageID#8674, or similarly explicit descriptions of the Act as pertaining 

to Indian reservations by the Commissioner of the General Land office and the 

House Committee on the Public Lands.  See Band Br. 17-18. 

 The Band does not claim that these subsequent references would suffice to 

create a reservation where none otherwise existed.  But here they amply confirm 

what the Treaty text, the negotiating record, and a well over a century’s worth of 

precedent establish:  The 1855 Treaty set apart a reservation for the Band.   

IV. Defendants’ Dire Warnings of Disruption Are Meritless and Misplaced. 

 Finally, in a transparent attempt to shade this Court’s view of the merits, 

Defendants warn that a decision in the Band’s favor will trigger “a seismic shift in 

the jurisdictional and regulatory landscape of this vast part of Northern Michigan, 

upsetting the longstanding and settled expectations” of the “non-Indian citizenry.”  

ECLSA Br. 2, 3.

 First, the only issue before this Court is that of reservation establishment – 

i.e., what existed on September 10, 1856.  If this Court orders summary judgment 
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in favor of the Band, Defendants will have opportunity to press their 

disestablishment theories in the district court. 

 And more fundamentally, Defendants’ rank speculation about “seismic” 

consequences ignores the extensive body of settled Supreme Court precedent that 

presumptively constrains the exercise of tribal authority over non-Indians on fee 

lands (in areas ranging from regulation to taxation to adjudication) while providing 

that the corollary state authority remains intact.  See, e.g., Montana v. United 

States, 450 U.S. 544 (1981); Plains Commerce Bank v. Long Family Land & Cattle 

Co., 554 U.S. 316 (2008); Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001).  

These precedents and others apply to “millions of acres … [of] non-Indian fee 

land” within reservations across the country, id., and foreclose the kind of 

disruption that Defendants portend. 

 Indeed, Defendants’ arguments on this point follow what McGirt called a 

“sadly familiar pattern.”  McGirt, 140 S. Ct. at 2482.  There, as here, it was urged 

that recognizing continuing Reservation status could have “potentially 

transform[ative] effects” and would “depart from … more than a century [of] 

settled understanding.”  Id. at 2478, 2481 (quotation marks omitted) (alterations in 

original).  The Court pointed to such arguments in prior cases and noted that 

“during the intervening decades none of these predictions panned out, and that fact 

stands as a note of caution against too readily crediting identical warnings today.”  
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Id. at 2481.  In fact, the Court noted that “significant non-Indian populations … 

live successfully in … reservations today,” and pointed to “Mount Pleasant, 

Michigan” – much of which falls within the boundaries of the Isabella (Saginaw 

Chippewa) Reservation – as an example.  Id. at 2479.  The Isabella reservation – 

which was established by an 1855 Manypenny Treaty with land provisions 

identical to the Treaty of 1855, see 1855 Treaty with the Chippewa of Saginaw, 11 

Stat. 633 – had not been acknowledged by the State or the City of Mount Pleasant 

for well over a century when they stipulated to its existence in 2010, entering a 

range of cooperative governance agreements.  See Saginaw Chippewa Indian Tribe 

of Mich. v. Granholm, No. 05-10296-BC, 2010 WL 5185114 (E.D. Mich. Dec. 17, 

2010).  Nothing would prevent the Band, the State, and the relevant local 

governments from accomplishing the same here. 

 In the end, arguments about the purported negative consequences of 

honoring treaty promises, the McGirt Court said, are no more than arguments that 

“the price of keeping them has become too great, so now we should just cast a 

blind eye.  We reject that thinking.”  McGirt, 140 S. Ct. at 2482.  This Court 

should do the same. 

CONCLUSION 

 The Band respectfully requests that the Court reverse the district court and 

remand with an order to issue summary judgment for the Band on the issue of 
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reservation establishment.  Alternatively, the Band requests that the Court reverse 

the district court and remand for trial on the issue of reservation establishment. 

* * * 

RESPONSE TO CROSS APPEAL 

STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. § 1331.  This Court lacks 

jurisdiction because Cross-Appellants obtained all the relief they sought in the 

district court. 

STATEMENT OF THE ISSUES ON CROSS APPEAL 

1. Whether this Court has appellate jurisdiction where Cross-Appellants 

obtained all the relief they sought in the district court. 

2. Whether the district court correctly ruled that the Band’s claim is not 

barred by judicial estoppel or issue preclusion. 

STANDARD OF REVIEW 

 A district court’s denial of a motion for judgment on the pleadings is 

reviewed “under the same de novo standard” as applies under Rule 12(b)(6).   

Reilly v. Vadlamudi, 680 F.3d 617, 622 (6th Cir. 2012) (quotation marks omitted). 
 

STATEMENT OF THE CASE 

 The Band’s predecessors brought claims before the Indian Claims 

Commission (“ICC”) in the 1950s.  They alleged, in part, that they had received 
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unconscionably low compensation for the lands ceded to the United States under 

the 1836 Treaty.  Petition, RE429-01, PageID#5117. 

 The ICC found that the United States had paid unconscionable consideration 

for the 1836 land cession and required it to pay fair compensation for the land.  

Under the Indian Claims Commission Act (“ICCA”), ch. 959, § 2, 60 Stat. 1049, 

1050 (1946), the United States was entitled to certain “offsets” from that amount to 

the extent it had paid other consideration for the land cession.  The ICC found that 

no values conferred under the 1855 Treaty were “consideration” for the 1836 land 

cession and thus permitted no offsets for anything provided under the 1855 Treaty.  

26 Ind. Cl. Comm. 538, RE429-07, PageID##5241-5247.  The ICC also expressly 

found that the claimant bands were living on “reservations” in Michigan beginning 

in 1855.  40 Ind. Cl. Comm. 6, RE429-11, PageID#5344. 

 The Band commenced this litigation in 2015 seeking, in part, a declaration 

that the 1855 Treaty had created a reservation for it.  Cross-Appellants moved for 

judgment on the pleadings, arguing in part that the Band was barred by judicial 

estoppel and issue preclusion from raising that claim.  They asserted without basis 

that the Band had taken the position before the ICC that the 1855 Treaty created no 

reservations and that the ICC’s refusal to allow offsets for the 1855 reservations 

constituted an implicit adoption of that position. 
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 The district court denied Cross-Appellants’ motion on January 31, 2019.  J. 

Pleadings Op., RE554.  Cross-Appellants and the other Defendants thereafter 

moved for summary judgment on the reservation establishment issue and the 

district court granted that motion on August 15, 2019, granting Cross-Appellants 

all the relief they sought in the case.  This cross-appeal followed. 

SUMMARY OF THE ARGUMENT 

Cross-Appellants have appealed an order of the district court after obtaining 

all the relief they sought in the case.  This Court accordingly lacks appellate 

jurisdiction.  Should the Court disagree, the cross-appeal lacks merit because the 

Band took no position in the ICC proceedings inconsistent with its position before 

this Court. 

ARGUMENT 

I. The Court Lacks Jurisdiction. 
 
Cross-Appellants moved for judgment on the pleadings, which the district 

court denied.  They thereafter moved for summary judgment, which the district 

court granted, giving them all the relief they sought in the case.  Cross-Appellants 

accordingly suffered no injury in the district court and seek no relief from this 

Court different from what they obtained below.  Under these circumstances, this 

Court lacks appellate jurisdiction.  See Hensley v. Gassman, 693 F.3d 681, 686 

(6th Cir. 2012) (where parties “obtained all the relief they sought from the district 
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court … we lack jurisdiction to consider” parties’ cross appeal); Wheeler v. City of 

Lansing, 660 F.3d 931, 939 (6th Cir. 2011) (because party “was ultimately 

successful in his motion for summary judgment, we lack jurisdiction to consider 

this cross appeal....  There is generally no appellate jurisdiction when the appellant 

does not seek a change in the relief ordered by the judgment appealed from.”).   

For these reasons, the cross appeal should be dismissed. 

II. The District Court Correctly Denied Judgment on the Pleadings. 
 
Should this Court reach the merits, the Cross-Appeal is lacking in any.  

Cross-Appellants’ estoppel and preclusion arguments turn on a provision in the 

ICCA that entitled the United States to “appropriate deductions” (or “offsets”) 

against the amount owed to a tribe based on any prior payments made “on the 

claim” for which the United States was found liable.  § 2, 60 Stat. at 1050. 

Cross-Appellants’ argument boils down to this:  The Band’s predecessors 

were compensated for the value of land ceded in 1836 for which they had been 

vastly underpaid, but the ICC did not include offsets for the value of the 1855 

reservations.  Thus, “[h]ad the 1855 Treaty created a reservation, the reservation 

would have had value … that would have entitled the U.S. to an offset in the 

compensation paid by virtue of the ICC proceedings.”  Cross-Appellants Br. 53.  

“The [ICC’s] failure to award an offset … constitutes implicit adoption of the 

Tribe’s position that there was no reservation for which the United States was 
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entitled to an offset,” id. at 56, and “proves that the ICC accepted the Tribe’s 

position,” id. at 58. 

None of this is supported by the ICC proceedings or the law. 

For judicial estoppel to apply, “a party’s later position must be clearly 

inconsistent with its earlier position.”  Mirando v. U.S. Dep’t of Treasury, 766 F.3d 

540, 545 (6th Cir. 2014) (quotation marks omitted).  And courts ask “whether … 

judicial acceptance of an inconsistent position … would create the perception that 

… [a] court was misled.”  Id.  To successfully invoke issue preclusion, a litigant 

must show, in part, that “the precise issue” was “actually litigated in the prior 

proceeding” and “necessary to the outcome.”  Kosinski v. Comm’r of Internal 

Revenue, 541 F.3d 671, 675 (6th Cir. 2008) (quotation marks omitted). 

 To begin, Cross-Appellants refer to “the Tribe’s position that there was no 

reservation[.]”  Cross-Appellants Br. 56.  The district court concluded that “[t]he 

claims presented to the ICC by the Tribe’s predecessor arose from the cession of 

title to land for inadequate compensation; the claims did not address whether or not 

a reservation had been created[.]”  J. Pleadings Op., RE554, PageID#6725.  That 

conclusion was correct.  The ICC proceedings contain nothing suggesting that any 

such “position” was taken by the Band’s predecessors, and no such argument was 

ever made.  If language existed that even hinted as much, Cross-Appellants would 

have quoted it.  This alone should spell the end of this claim. 
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Cross Appellants also contend that the ICC “implicitly adopted” that 

phantom “position.”  This is not so.  The district court correctly concluded that “it 

does not appear to the Court that the ICC ever litigated whether the 1855 Treaty 

created a permanent reservation.”  Id. at 875.  In fact, to the extent the issue can be 

said to have been litigated at all, it was resolved perfectly consistent with the 

Band’s position before this Court.  For the ICC stated as an express finding of fact 

that starting in 1855, “the Ottawas and Chippewas of Michigan consisted of 49 or 

50 bands of Indians living on 14 reservations scattered about the state[.]”  40 Ind. 

Cl. Comm. 6, RE429-11, PageID#5344 (emphasis added); see also id. 

PageID##5307-5308 (“The Ottawas and Chippewas of Michigan … lived on 14 

scattered reservations[.]”).  This is not an “implicit adoption” of the notion that the 

1855 Treaty created no reservations; it is an explicit rejection of it.  Again, this 

alone spells the end of this claim. 

Finally, Cross-Appellants’ argument overlooks a basic aspect of the 

“offsets” analysis under the ICCA.  As noted, the ICCA entitled the United States 

to offsets to the extent it had made payment “on the claim” for which the United 

States was found liable.  § 2, 60 Stat. at 1050.  Thus, the ICC would ask whether 

subsequent value conferred on a tribe was given as consideration for the lands 

taken or ceded, and if it was, a corresponding offset was allowed.  See, e.g., United 

States v. Sioux Tribe, 616 F.2d 485, 487 (Ct. Cl. 1980) (where subsequent 
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payments to tribe were made as “compensation for the land the Indians ceded …. 

[t]he government accordingly is entitled to show which of the payments … were 

‘payments … on the claim’ that are to be offset against the award”); Prairie Band 

of Pottawatomie Tribe of Indians v. United States, 564 F.2d 38, 42 (Ct. Cl. 1977) 

(where value conferred on tribe was part of “the consideration for the cession,” it 

was “therefore part of the ‘payments made by the United States on the claim,’ to 

be deducted from the award” as an offset (emphasis added)).  Cross-Appellants’ 

cited case is to the same effect.  See Ponca Tribe of Indians of Okla. v. United 

States, 183 Ct. Cl. 673, 691-92 (1968) (where new reservation was provided to 

tribe as “quid pro quo for the loss of their Nebraska reservation,” an offset for 

value of new reservation was allowed because government had “made payment to 

that extent on the Poncas’ claim for the wrongful taking of their Nebraska 

reservation”). 

Here too, the ICC analyzed what value provided by the United States to the 

Bands could be counted as “consideration” for the 1836 land cession and thus 

deducted from the compensation owed by the United States on that claim.  26 Ind. 

Cl. Comm. 538, RE429-07, PageID##5241-5247.  As part of this analysis, the ICC 

specifically considered “whether the Treaty of July 31, 1855” had been “additional 

consideration for the [1836] cessions[.]”  Id. PageID#5244.  Cross-Appellants 
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acknowledge that the ICC addressed this question, but rather than quote the ICC’s 

answer, they fashion one from whole cloth: 

Indeed, the ICC specifically addressed “the question of whether the treaty of 
July 31, 1855 … was for the most part additional consideration for the 
cessions made by the plaintiffs in the treaty of [1826].”  And the ICC did not 
allow any offsets, meaning it did not believe the 1855 Treaty created a 
reservation that would have had benefit to the Tribe. 
 

Cross-Appellants Br. 53-54 (ellipses in original) (citation omitted) (emphasis 

added). 

That is not what the ICC concluded at all.  And what it did conclude is fatal 

to the entire premise of Cross-Appellants’ claim: 

The 1855 Treaty was not additional consideration for the cessions 
made pursuant to the 1836 Treaty, but was new consideration for the 
discharge from all liability of former treaty stipulations which [the United 
States] was legally responsible to perform. 
 

26 Ind. Cl. Comm. 538, RE429-07, PageID#5244 (emphasis added).  So the ICC’s 

decision not to award offsets for the 1855 Treaty was not, as Cross-Appellants 

would have it, because “it did not believe the 1855 Treaty created a reservation[.]”  

Cross-Appellants Br. 54.  It was because the 1855 Treaty as a whole was not 

consideration for lands ceded under the 1836 Treaty.  As Cross-Appellants 

acknowledge, the ICC awarded “no offset based on any rights provided [by] … the 

1855 Treaty[.]”  Id. at 62 (emphasis added); id. at 60 (ICC awarded no offsets 

“based on what was done in the 1855 Treaty”).  Thus, there simply is no basis for 

Cross-Appellants’ assertion that because “the United States was not allowed an 
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offset reflecting the value of the reservation … the ICC concluded no reservation 

existed.”  Cross-Appellants Br. 64 (emphasis added).  Their entire claim here rests 

on a false premise. 

CONCLUSION 

The Band respectfully requests that the Court dismiss the cross-appeal. 
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SUPPLEMENTAL DESIGNATION OF 
RELEVANT DISTRICT COURT DOCUMENTS 

 
 Plaintiff – Appellant Cross-Appellee, per Sixth Circuit Rule 30(g), hereby 
designates the following portions of the record on appeal: 
 

Description of Entry Date Record 
Entry No. 

Page 
ID No. 

Petition before Indian Claims Commission, 
March 9, 1950 

08/07/2018 RE429-01 5117 

Opinion of the Indian Claims Commission, 
26 Ind. Cl. Comm. 538, December 29, 1971 

08/07/2018 RE429-07 5241-
5247 

Opinion of the Indian Claims Commission, 
40 Ind. Cl. Comm. 6, April 1, 1977 

08/07/2018 RE429-11 5307-
5309 
5344 

Opinion denying intervenor-defendants’ 
motion for judgment on pleadings, January 
31, 2019 

01/31/2019 RE554 6725 

Proceedings of a Council with the 
Chippeways & Ottawas of Michigan held at 
the City of Detroit, July 25, 1855 

02/08/2019 RE558-08 6896 

Proceedings of a Council with the 
Chippeways & Ottawas of Michigan held at 
the City of Detroit, July 25, 1855 

02/08/2019 RE558-11 7134, 
7136 
7137, 
7139 
7140 
7143, 
7144 
7150, 
7151, 
7154-
7155, 
7159, 
7160 

1856 Gilbert Map 02/08/2019 RE558-17 7202 
Annual Report of the Commissioner of 
Indian Affairs, 1864 (excerpts) 

02/08/2019 RE558-64 7701 

Annual Report of the Commissioner of 
Indian Affairs, 1871 (excerpts) 

02/08/2019 RE558-70 7745-
7746 
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Act of June 10, 1872, 17 Stat. 381 02/08/2019 RE559-04 7871 
Act of March 3, 1875, 18 Stat. 516 02/08/2019 RE559-09 7888 
George W. Manypenny, Commissioner of 
Indian Affairs, to John Wilson, 
Commissioner of the General Land Office, 
April 5, 1855  

02/08/2019 RE559-36 8320 

John Wilson, Commissioner of the General 
Land Office, to Robert McClelland, Secretary 
of the Interior, April 10, 1855 

02/08/2019 RE559-37 8326, 
8331 

Henry C. Gilbert, Indian Agent, to George W. 
Manypenny, Commissioner of Indian Affairs, 
April 12, 1855 

02/08/2019 RE559-38 8335 

Robert McClelland, Secretary of the Interior, 
to President of the United States, April 12, 
1855 

02/08/2019 RE559-39 8343 

Webster’s American Dictionary of the 
English Language (1850) 

04/24/2019 RE600-53 10790 

J.W. Johnson to Henry C. Gilbert, Indian 
Agent, December 31, 1855 

04/24/2019 RE600-56 10798 

Indians to D.C. Leach, Indian Agent, August 
28, 1862 

04/24/2019 RE600-65 10829 

Rich M. Smith, Indian Agent, to L.V. Bogy, 
Commissioner of Indian Affairs, January 31, 
1867 

04/24/2019 RE600-77 10861-
10862 

Rich M. Smith, Indian Agent, to A.D. 
Griswold, U.S. District Attorney, Nov. 1867 

04/24/2019 RE600-78 10866 

A.M. Fitch, Indian Agent, to Charles E. Mix, 
Acting Commissioner of Indian Affairs, 
March 3, 1858 

04/24/2019 RE600-84 10882 

E.S. Parker, Commissioner of Indian Affairs, 
to James H. Long, Indian Agent, July 30, 
1869 

04/24/2019 RE600-
104 

10950-
10955 

F.A. Walker, Commissioner of Indian 
Affairs, to Secretary of the Interior, March 
18, 1872 

04/24/2019 RE600-
106 

10975 

Congressional Record, December 23, 1874  RE600-
135 

11286 
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