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viii

STATEMENT REGARDING ORAL ARGUMENT

Intervenor Defendants/Appellees/Cross-Appellants Emmett County,

Charlevoix County, the City of Petoskey and the City of Harbor Springs

(collectively “Municipal Defendants”) request oral argument and believe it

would be of benefit to the Court for the reasons articulated by the other

defendants and also in order to allow the Municipal Defendants’ counsel to

present argument and address any questions the Court may have regarding

their cross-appeal.
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STATEMENT OF ISSUE PRESENTED ON APPEAL

Did the district court correctly hold that the 1855
Treaty at issue did not create reservations that meet
the test for Indian country?

STATEMENT OF ISSUES PRESENTED ON CROSS-APPEAL

I.

Is the Tribe’s claim that the 1855 Treaty created an
Indian reservation precluded by judicial estoppel
based on the Tribe’s predecessor’s argument to the
contrary before the ICC?

II.

Is the Tribe’s claim that the 1855 Treaty created an
Indian reservation barred by issue preclusion based
on the ICC’s determination that that Treaty did not
create a reservation?
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STATEMENT OF THE CASE

A. Introduction

Plaintiff, Little Traverse Bay Bands of Odawa Indians (the “Tribe”), filed

this action seeking a declaration that more than 300 square miles of

Michigan’s northern lower peninsula, bordering Lake Michigan, is actually an

Indian reservation by virtue of an 1855 Treaty. The district court correctly

held that the 1855 Treaty did not create a reservation as a matter of law.

Rather, it provided for distribution of land in fee for specific Indian persons

and their families—and nothing else. That is exactly what the Indians desired,

and they understood that that is what the text of the treaty achieved. Indeed,

there is no basis whatsoever for concluding that the Tribe understood the

language of the treaty to have created a reservation. The Tribe identifies no

evidence for that proposition in its brief on appeal—because there is none.

The district court’s opinion granting all defendants’ motions for summary

judgment (Opinion, R.E.627, PageID##12180-12230) should, therefore, be

affirmed.

Before this lawsuit was filed, the Tribe and its predecessors had always

understood that the 1855 Treaty did not create a reservation, but instead

created allotments in title for specific Indians—and nothing more. Indeed, the
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Tribe’s predecessor took this position in litigation before the Indian Claims

Commission (“ICC”), and prevailed to its benefit by obtaining millions of

dollars in compensation for land the Tribe ceded to the United States in the

1836 Treaty and did not recoup in any way in the form of a reservation in the

1855 Treaty. Because of the Tribe’s predecessor’s successfully asserted

position in this regard, the Municipal Defendants moved for judgment on the

pleadings in this case, arguing that the Tribe’s claim should be dismissed on

grounds of judicial estoppel and issue preclusion. The district court denied

that motion, which denial is the basis for Municipal Defendants’ cross-appeal.

Whether for the basis set forth in the district court’s summary judgment

opinion, or because the Tribe’s claim is barred by judicial estoppel or by issue

preclusion, this Court should affirm the district court’s judgment.

B. Errors and omissions in the Tribe’s factual recitation

The Municipal Defendants rely on the Statement of Facts set forth in the

Governor’s brief, and merely wish to highlight several significant errors and,

more notably, omissions in the Tribe’s factual recitation.

By relying almost entirely on selected sources created by the Indian

office—as opposed to actually relevant facts pertaining to the Treaty language

itself and the Tribe’s understanding of that language—the Tribe’s

presentation of the factual background departs from sound historical
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methodology and interpretation. The selected statements cherry-picked by

the Tribe obscure the origin, shared intent, and agreed-upon outcome of the

1855 Treaty. The Tribe ignores not only the Treaty’s meaning and context, it

ignores the interpretation that the Indians themselves held at the time the

Treaty was negotiated and executed. The “Indian voice” is entirely absent

from the Tribe’s brief.

The Tribe also suggests that all treaties at the time were consistent in

their objectives, methods, and outcomes, which is not so. While there were

treaties in that era that created reservations, not every treaty did so. The

1855 Treaty provided only for the selection or purchase of land by individual

Indian persons that was merely temporarily withheld from the public domain,

from land already ceded by the Tribe. This is exactly what the Indians

desired.

As explained in detail in the Governor’s brief, the 1855 Treaty Journal

confirms that the Indians did not want a reservation. Having conveyed their

land by the 1836 Treaty, the Indians desired either money to enable

individual Indians to purchase land, or land titles for individuals themselves.

(See Governor’s brief, pp 16-20). The Indian voice in the 1855 treaty council

is absolutely clear in this regard: The Indian negotiators in 1855 wanted to
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own lands in the same fashion as their white neighbors owned lands. They

had no interest in lands held exclusively in trust for them.

As is made clear throughout the Journal of the proceedings leading up to

the entry into the treaty, both sides understood that what was being achieved

was not a reservation, but land in fee for individual Indians, as well as money.

(R.E.558-11, PageID##7124-7160). Assagon, the Odawa’s representative,

noted, for example, that in the Treaty of 1836, “reservations” had been

created, and the price of the reservations was placed in the hands of the

government. (PageID#7130). He also understood that “the Treaty of 1836,

provides that it will remove the Indians.” (PageID#7133). Commissioner

Gilbert pointed out that the government would be giving the Tribe “lands on

which you can locate homes.” (PageID#7135). Assagon then made it clear

that the Indian negotiators wanted titles to the lands, not a weaker or less

definitive interest in land on which they would be required to trust the

government:

[Assagon]: In speaking of giving us lands you have said
nothing of the titles we shall have. Nothing has been said
how much or in what matter we shall hold these lands.
Perhaps, if they are given by word of mouth only they will in
time be taken from us. If, then, you wish us to have lands
we want strong titles to them.

Com. Manypeny [sic]: It will be our desire to give each
individual and head of a family such a title as that he can
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distinguish what is his own. There will be some restrictions
on the right of selling. Except that your title will be like the
Whiteman’s. This restriction will, when it seems wise &
proper be withdrawn.

(PageID#7136).

Both Assagon and other Indian representatives repeatedly confirmed

their desire was to acquire lands in fee for individuals, not a reservation. See

PageID#7137 (Assagon comparing their desired interest to “[w]hen a white

man wants to buy land”); PageID#7139 (Wawbegeeg confirming “we wish

that you would give us titles—good titles to these lands”); (Paybahmesay

inquiring “we wish to know how much land is to be given to us”); (Wasson

confirming his desire “that patents be issued to us with our lands”);

(Nahmewashkotay confirming his desire “that patents be issued to us for

them”); PageID#7140 (Shawwasing confirming his desire “we wish you to

give us patents wherever we locate”); (Kenoshance confirming his desire “that

we have a patent to hand down to our children from generation to

generation”); (Wawbegeeg confirming, “we will pay our own taxes”);

PageID#7146 (Assagon again confirming “it is your design to give every single

person, over 21 years 40 acres of land. Now these Indians here wish you to

grant this request—that is to give to each of us men, women & children 160

acres.”).
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Commissioner Manypenny confirmed that this is what would be

achieved in the 1855 Treaty. At the end of the morning session on July 27,

1855, he said this:

I am glad my red brothers begin to view this question with
one mind & one tongue. I think the difficulty with regard to
the selection of lands may be remedied. We do not expect
that each head of a family can select his own particular
piece of land here today, but that each band has its mind
fixed, or can have it fixed, on some particular part of the
country, within which they can select the tracts they desire.
Now it is necessary that the body of land you so select shall
be withdrawn from sale, so that you may select your
particular homes in it hereafter. In relation to the patents I
think there will be no difficulty. It shall be an absolute title,
save a temporary restriction upon your power of alienation.

(PageID#7147). The next morning, Manypenny again confirmed, “your lands

are your own, as mine are mine, & they cannot be taken from you.” (Id.).

After it was confirmed that the treaty would be providing land in fee

title to individual Indians, Assagon, speaking for the Tribe, turned his

attention to the amount of money that would also be paid. (PageID#7146).

The balance of the discussions were devoted to the money part of the treaty.

No part of the negotiations was devoted in any way to the creation of a

reservation.
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Notably, the Tribe makes no mention of this document in its brief on

appeal despite its unquestionable relevance to the parties’ understanding of

what the treaty was intended to accomplish.

C. The Tribe’s predecessor’s claims with the ICC

Central to the Municipal Defendants’ cross-appeal are proceedings

conducted in the ICC.1

1. Proceedings in Case Nos. 58 and 18-E

The Tribe’s predecessor, “Odawa Indians of Michigan,” filed a Petition

with the ICC on March 9, 1950, in which it sought compensation for ceding

land to the United States, including the very area that it now claims has

constituted an Indian reservation since 1855. In that Petition (R.E.429-1,

PageID##5113-5118), which was assigned docket number 58, the Tribe

1 Before 1946, Native American tribes were unable to pursue claims against
the federal government without express congressional authorization. Oglala
Sioux Tribe of Pine Ridge Indian Reservation v. U.S. Army Corps of Engineers,
570 F.3d 327, 331 (D.C. Cir. 2009). On August 13, 1946, the Indian Claims
Commission Act (“ICCA”), 60 Stat. 1049, was enacted. “The ‘chief purpose of
the [Act was] to dispose of the Indian claims problem with finality.’ H.R.Rep.
No. 1466, 79th Cong., 1st Sess., 10 (1945).” United States v. Dann, 470 U.S. 39,
45, 105 S. Ct. 1058, 84 L. Ed. 2d 28 (1985). “Congress's intention was to ‘draw
[ ] in all claims of ancient wrongs, respecting Indians, and to have them
adjudicated once and for all.’ Temoak Band of W. Shoshone Indians, Nev. v.
United States, 219 Ct. Cl. 346, 593 F.2d 994, 998 (1979). Pursuant to the ICCA,
Native American tribes or their representatives were authorized to file claims
with the ICC against the United States until August 13, 1951. 60 Stat. 1049,
1052 (1946).
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asserted that it “ceded to the United States a large tract of country,” including

an area called Royce Map Mich. 205, which encompasses the area the Tribe

now claims constitutes an Indian reservation. (Petition, ¶2, PageID#5114).

That cession was done through the 1836 Treaty. The Tribe alleged that “[a]t

the time of this cession of 1836, the said Ottawa and Chippewa Indians had

exclusive occupancy and Indian title to the land ceded.” (Id., ¶6,

PageID#5115). According to the Tribe, this “was their home-land.” (Id., ¶11,

PageID#5116). The Tribe alleged that the consideration paid for that cession

was grossly inadequate, and the Tribe sought compensation for the

reasonable value of the land at the time of the cession. (Id., ¶14,

PageID#5117).

A separate Petition (titled a Complaint) was filed with the Indian Claims

Commission in 1949 by various Bands and members of the Chippewa Tribe,

Docket 18-E. (R.E.429-2, PageID#5121). That Petition also asserted the 1836

Treaty made between the United States and the Ottawa and Chippewa Indians

ceded “approximately 14,000,000 acres of land in Michigan territory” to the

United States. (Id., ¶¶58–59 and Map, PageID##5130-5133). The

consideration for the cession of $2,300,000, was less than seventeen cents per

acre. (Id., ¶60, PageID#5130). Plaintiffs asserted the consideration paid by

the United States for the cession “amounted to a small fraction of the value of

      Case: 19-2070     Document: 64     Filed: 05/20/2020     Page: 20



10

the lands ceded and constituted and was an unconscionable consideration.”

(Id., ¶26, PageID#5128). Plaintiffs sought the reasonable and fair value of the

lands ceded, interest and attorneys’ fees.2

The ICC made very detailed findings in several ruling documents in

cases 58 and 18-E. In a 29-page “Findings of Fact,” the ICC recognized that

Royce Area 205 “was ceded to the United States by the Chippewa and Odawa

Nations of Indians on March 28, 1836.” (R.E.429-3, PageID#5141). The

Findings included lengthy discussion of reservations addressed in the 1836

Treaty. (See PageID##5141-5144). For example, the ICC found as follows:

6. As originally executed the treaty of cession of 1836
provided that the above reservations should be permanent.
Prior to its approval, it was amended by the Senate of the
United States, and, among other things, the reservations
provided therein were limited in duration as above re-cited
(to five years), and a provision was included in Article
Fourth providing that the defendant should pay to the
Chippewa and Ottawa Indians:

* *the sum of two hundred thousand dollars, in
consideration of changing the permanent reservations
in article two and three to reservations for five years
only, to be paid whenever their reservations shall be
surrendered, and until that time the interest on said
two hundred thousand dollars shall be annually paid to
the Indians.

2 Royce Area 205 can be seen on the map at PageID#5133. That map was
included as an exhibit to the Petition in Case No. 18-E.
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(PageID#5143). The Findings also quoted, at length, Article One of the 1836

Treaty, which addressed the money the Tribes were to receive in exchange for

the land, and stressed that “no part of the sum of Two hundred thousand

dollars, is to be paid to them, until the reservations are actually surrendered . .

. .” (PageID##5143-5144 (emphasis in original)).

The Findings also specifically addressed the action taken in the 1855

Treaty at issue in this case. Paragraph 11 of the Findings states as follows:

11. On July 31, 1855, 11 Stat. 623, the “Ottawa and Chippewa
Indians of Michigan, parties to the treaty of March 28,
1836”, entered into a treaty whereby certain public lands
were to be set aside for use of individuals and bands of
Chippewa and Ottawa Indians. The treaty benefits were
restricted to Indians then actually residing in the State of
Michigan and entitled to participate in the benefits of the
March 28, 1836, treaty . . . .

(PageID#5148).

The Findings concluded by finding that the Tribe (and Chippewa) had

ceded all of Royce Area 205 except for a total of 4,100,971 acres that the

Petitioner Indians had kept for themselves. (PageID#5163). See also Opinion

of May 20, 1959, R.E.429-3, PageID#5164-5173, rendering similar findings.

In an Opinion issued December 23, 1968, the Commission concluded

that the land ceded by the Tribe and the Chippewa to the United States in the

1836 Treaty had a fair market value of $10,800,000. (R.E.429-4,
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PageID#5178). The Commission concluded that Opinion by noting that the

case would then proceed to a determination of the consideration received by

the Petitioners under the 1836 Treaty, whether or not that consideration was

unconscionable, “and if so, what offsets, if any, defendant is entitled to under

the provisions of the Act.” (Id.). (See also PageID#5215).

In an Opinion issued January 14, 1970 in both dockets, the ICC analyzed

the consideration that had been paid to the Petitioners. Importantly, that

analysis focused heavily on the actions taken in the 1855 Treaty, and whether

it created any rights in the Tribe’s predecessor that entitled the United States

to an offset. In fact, that Opinion cited, “as a necessary first step toward

meeting the issue of consideration,” a motion filed by the United States

arguing that the 1855 Treaty allotted land to individual Indians, and argued

that that allotment compromised a portion of the consideration for the land

cession in the 1836 Treaty. (R.E.429-5, PageID#5218). The Tribe’s

predecessor argued that that allotment should not be considered

consideration for the 1836 Treaty. (Id.).

The Commission analyzed the issue by first quoting from the Eighth

Article of the 1836 Treaty. That article addressed action that would be taken

by the United States with regard to the areas occupied by the Tribe on the

ceded land. The article stated that when the Indians desired, the United States
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would remove them, at their expense, and provide them subsistence and other

articles and equipment for them to use in the land they would subsequently

occupy. (PageID#5219). The Opinion then notes, “as matters developed, the

Chippewa’s and Ottawa’s did not ask the United States to remove them.” (Id.).

Instead, the 1855 Treaty was entered into.

The Opinion described the 1855 Treaty as having done the following:

On July 31, 1855, the United States entered into a treaty
with “the Ottawa and Chippewa Indians of Michigan, parties
to the treaty of March 28, 1836” . . . . Under the terms of
Article I of the 1855 Treaty, certain lands within Royce area
205 were withdrawn from sale for the benefit of the
Indians. Out of those lands the Indians were to select
allotments.

(Id.). The Opinion goes on to describe how the lands were allotted in the

1870s:

Consequently, in the early 1870's 1,863 Ottawa and
Chippewa Indians were allotted the small tracts of land
which, in the aggregate, made up the 121,450.75 acres
which the defendant now contends should be regarded as
consideration. The various allotments were of lands within
the perimeter of the Royce 205 cession.

The effect of the provisions of Article I of the 1855 Treaty
was to return to the individual Ottawas and Chippewas a
portion of the lands which they had collectively ceded in
1836, but on which they had continued to reside, the 1836
Treaty having specifically accorded the Indians the right of
hunting and “other usual privileges of occupancy” on the
ceded lands until they should be required for settlement.
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Thus by granting lands within Royce Area 205 to the
Ottawas and Chippewas on an individual basis, the United
States achieved a viable alternative to the unworkable plan
to relocate these Indians to “the country between Lake
Superior and the Mississippi” as expressed in the 1836
Treaty.

(PageID#5220).

On December 29, 1971, the ICC issued its Opinion regarding value.

(R.E.429-7, PageID#5237). That Opinion noted that Royce Area 205 had been

deemed to have an average fair market value of 90 cents per acre.

(PageID#5238). The Opinion then analyzed the value of consideration the

Tribe had received, as well as the value of consideration it had paid to the

United States. (PageID##5239-5245). The Opinion noted, for example, that

“during all the time the interest was being paid the plaintiffs had the

possession and use of the reservations” that were the subject of the 1836

Treaty. (PageID#5242). The Commission also specifically noted “there

remains the question of whether the [1855 Treaty] was for the most part

additional consideration for the cessions made by the plaintiffs in the treaty of

March 28, 1836.” (PageID#5243). The Commission ultimately concluded that

the 1855 Treaty did nothing other than provide lands to specific Indian

individuals and their families, i.e., it did not create a reservation that warranted
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an offset. Notably, the Opinion expended great detail in analyzing offsets,

including offsets for as little as $1,369 and $636.05. (PageID##5245-5247).

2. Proceedings in Case No. 364

On August 13, 1951 the Ottawa-Chippewa Tribe of Michigan filed a

separate Petition with the Commission, which was assigned Docket No. 364,

seeking an accounting under the Treaty of 1855, 11 Stat. 621. See, 30 Ind. Cl.

Comm. 288 (1973). (R.E.429-9, PageID##5253-5258). The Commission noted

“[t]he petition in Docket 364 includes four claims arising in whole or in part

under the treaty of July 31, 1855, 11 Stat. 621. Such claims are not duplicated

in any other case decided by or pending before the Commission.” Id. at 292.

The ICC determined that the real parties in interest in Docket 364 were

identical to those in Dockets 18-E and 58. Id. at 288 – 289.

The ICC described the historical background of the 1855 Treaty in its

Opinion of January 27, 1975, 35 Ind. Cl. Comm. 385 (1975) (R.E.429-10,

PageID##5259-5291):

The plaintiffs ceded their last remaining tribal land to the
defendant by a treaty dated March 28, 1836, 7 Stat. 491.
Originally, the treaty provided for permanent reservations
in Michigan; but by Senate amendment, the reservations
were each limited to a 5-year term, after which the Indians
were to be removed west.

The 1855 Treaty marked the Government’s abandonment of
the removal scheme. Article I partially restored the land
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ceded in 1836, this time in the form of individual
allotments. Lake Superior Bands of Chippewa Indians v.
United States, Dockets 18-E and 58, 22 Ind. Cl. Comm. 372,
375 (1970).

Id. at 386. (Emphasis added). The United States moved to dismiss the first

claim in the Petition which was “for the value of the land which members of

the tribe were entitled to have allotted to them under the 1855 Treaty, but

which was allegedly not so allotted.” Id. at 387. The Commission agreed and

dismissed the claim:

Assuming, without deciding, that the tribe had a claim
for the value of such of its ceded lands as ought to have
been allotted but were not, that claim has already been
paid. In Lake Superior Bands, supra, the Commission
excluded only the 121,450.75 acres which were actually
allotted under the 1855 Treaty from the area ceded in 1836
for which the plaintiff was awarded additional
compensation. We asked no questions about whether some
of the rest of the land should have been allotted; we
awarded compensation for it all. The plaintiff’s first claim
here, if valid, merely overlaps part of the claim that was
satisfied in Lake Superior Bands.

Id. at 387 – 388. (Emphasis added). The ICC entered a Final Award in the

amount of $25,233.11 in Docket No. 364. 40 Ind. Cl. Comm. 6, 88 – 89 (1977).

(R.E.429-11, PageID##5292-5376).

3. Compensation recovered through the ICC proceedings

Based on the final judgments rendered by the ICC the United States was

obligated to appropriate funds to pay those judgments. See 25 U.S.C. § 70u; 31
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U.S.C. § 724a; United States v. Dann, 470 U.S. 39, 41 – 43, 105 S. Ct. 1058, 84 L.

Ed. 2d 28 (1985).

Although the funds to satisfy the judgment in Docket 18-E/58 were

appropriated on October 31, 1972 and held in trust, no agreement was

reached on distribution of the judgment funds until the enactment of H.R.

1604, a bill to provide for the division, use and distribution of the judgment

funds, in December 1997. (R.E.429-13, PageID##5379-5394). By the time the

distribution statute was enacted the fund had grown in value to

approximately $70,000,000. (R.E.429-14, PageID##5395-5396). Under the

provisions of the statute the Little Traverse Bay Band was to receive 17.3

percent of the judgment fund, and, in fact, the Tribe did receive

$14,946,239.18 from the judgment fund, which it used to establish a Tribal

Plan and Trust Fund Board to oversee use of the judgment funds. (R.E.429-15,

PageID##5397-5408, Waganakising Odawa, Tribal Code of Law, Title VII, §§

7.101, 7.203(C)).

D. The Tribe’s position in this case

Contrary to the position it took in the ICC proceedings, the Tribe’s

position in this case is that “Article I of the 1855 Treaty established

reservations for the various tribes and set the terms on which the lands would

be allotted.” (Tribe’s brief, p. 12 (emphasis added)). See also Tribe’s Brief, p.
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2, asserting that the 1855 Treaty “identified a defined tract of land, withdrew

it from sale, and dedicated it exclusively to the permanent use and settlement

of the Band and its citizens.” (emphasis added); p. 20, “It set aside a defined

tract of land for the Band, withdrew it from public sale, and specifically

designated it for the use of the Band and its citizens.” (emphasis added).

The Tribe acknowledges that in the 1836 Treaty the Tribe, and the

Chippewa Tribe, “ceded approximately 1/3rd of present-day Michigan to the

United States in exchange for small reservations for each tribe.” (Tribe’s brief,

p. 8). The Tribe also acknowledges that the Senate unilaterally amended that

treaty “to limit the Tribe’s reservations to ‘five years . . . and no longer,’ . . .

after which the United States could ‘remove them’ to the west . . .” (Id.). The

Tribe contends that, based on the provision allowing the United States to

remove them, “the Band and the other tribes thereafter lived in chronic fear of

removal, which the ‘strenuously opposed,’” . . . (Id., p. 8). The Tribe also

acknowledged that actual allotment of land to individual Indians was central

to the endeavor of addressing the Indians’ fear of removal. (Id., p. 9). And the

Tribe also contends that “permanence was key.” (Id., p. 27). The Tribe argues,

“Thus, the treaty committed the government to assist the tribes ‘in removing

to the homes herein provided and getting permanently settled thereon.’ . . . In
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sum, the text of the 1855 Treaty establishes overwhelmingly that it created a

reservation for the Band.” (Id., p. 27).

The Tribe equates the existence of the supposed reservation created in

the 1855 Treaty, not merely with jurisdiction, but with the right of Indians to

occupy that land. The Tribe contends, for example, that the district court’s

conclusion that “the Bands did not want reservations,” is “flatly inaccurate.”

(Tribe’s brief, p. 42). As support for the Tribe’s argument that some Indians

did want reservations, the Tribe quotes two sources, one who said “I heard

that you intended to give us land . . . . It was just what I desired . . . we . . .

picked out three portions of land where we wish to reside . . .”; and another

who said, “The land where we come from is good. We want to locate there.”

(Tribe’s brief, p. 42). According to the Tribe, the 1855 Treaty created a

reservation because of the government’s insistence “on your collecting into

communities.” (Id., p. 42). See also Tribe’s Brief, p. 51, contending that, under

the 1855 Treaty, “the tribes would reside at federally approved locations

within federally drawn and enforced boundaries . . . .”

E. Proceedings relating to the Municipal Defendants’ cross-
appeal

On August 6, 2018, the Municipal Defendants filed a motion for

judgment on the pleadings, arguing that the Tribe’s claim is barred by judicial
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estoppel, issue preclusion, and otherwise by the ICC proceedings. (R.E.420,

PageID#4721. The Tribe opposed the motion (R.E.513, PageID#5939), and

the Municipal Defendants filed a reply. (R.E.530, PageID#6195).

The district court issued a 24-page Opinion on January 31, 2019 in

which it denied the Municipal Defendants’ motion. (R.E.554, PageID##6713-

6736). It is from that Opinion that the Municipal Defendants cross-appeal.

The relief requested in the cross-appeal is an affirmance of the judgment on

alternative grounds.
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SUMMARY OF ARGUMENT

The trial court correctly granted summary judgment in favor of all

defendants on the grounds that the 1855 Treaty did not create a reservation.

The primary reason why that ruling is correct is that the language of the treaty

itself cannot reasonably be construed as having created a reservation.

Moreover, there is no indication that the Tribe’s predecessors understood that

the language of the treaty created a reservation at the time it was made. Quite

the opposite; the documentary record proves that the Indians understood

perfectly well that the treaty granted land in fee to individual Indians and

families, not a reservation, which is precisely what the Indians desired.

In fact, the Tribe’s brief on appeal is completely devoid of evidence that

the Indians at the time understood the language of the treaty to have created a

reservation—which is unsurprising, because that is not how they understood

it. Instead, the Tribe points mainly to randomly selected statements in

extraneous documents from years or decades later. But none of the

documents on which the Tribe relies sheds any light on the meaning of the

language used in the treaty, or on the Indians’ understanding of the meaning

of that language.

The district court did, however, err in denying the Municipal

Defendants’ earlier motion for judgment on the pleadings, since the Tribe’s
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claim is precluded both by judicial estoppel and by issue preclusion. Judicial

estoppel applies because the Tribe is taking a position in this case that is

directly contrary to the position it took in the ICC proceedings as to whether

the 1855 Treaty created a reservation. In the ICC proceeding, the Tribe’s

position was that the 1855 Treaty did not create a reservation; that the land

that constitutes the supposed reservation was all ceded to the United States in

1836 with no rights regarding that land remaining in the Tribe. And the Tribe

prevailed with that position. Had the ICC determined that the 1855 Treaty

created a reservation, the United States would have been entitled to an offset.

Issue preclusion also applies because the ICC decided the issue of

whether the 1855 Treaty created a reservation. In this case the Tribe seeks a

declaration that the 1855 Treaty created a reservation that “is Indian country

as that term is used in 18 U.S.C. § 1151 . . .” (Complaint, ¶57, R.E.1,

PageID#17). A reservation as defined in that statute does not include land

over which the federal government does not exercise superintendence. The

issue of whether the land at issue is a reservation was decided in the ICC

proceedings, contrary to the district court’s conclusion. The ICC concluded,

correctly, that the 1855 Treaty did not create a reservation, but merely

created allotments for individual Indians. And because all other elements of

issue preclusion apply, the Tribe’s claim is barred.
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ARGUMENT

I. THE TRIAL COURT CORRECTLY GRANTED SUMMARY JUDGMENT IN
FAVOR OF DEFENDANTS ON THE GROUNDS THAT THE 1855
TREATY DID NOT CREATE A RESERVATION.

A. Applicable principles of Treaty interpretation require
enforcement of unambiguous language as would naturally be
understood by the Indians.

The Municipal Defendants agree with the Tribe’s assertion that “‘[t]reaty

analysis begins with the text’ and treaties ‘are construed as they would

naturally be understood by the Indians.’” (Tribe’s Brief, p. 23, quoting Herrera

v. Wyoming, 139 S. Ct. 1686, 1701 (2019)). As the Tribe also correctly points

out, “any ambiguities are to be resolved in [the Indians’] favor.” (Id., quoting

Keweenaw Bay Indian Community v. Naftaly, 452 F.3d 514, 524 (6th Cir. 2006)

and Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 200, 119

S.Ct. 1187, 143 L.Ed.2d 270 (1999)).

The Tribe also points out that, beyond the text, the historical context is to

be considered. (Id.). Importantly, however, historical context is not a substitute

for the language of a treaty, and cannot, in and of itself, be deemed to require a

reading of a treaty that is unsupported by the text itself. Whereas an ambiguity

in the language of a treaty, i.e., more than one reasonable interpretation, one of

which is beneficial to the Indians, is to be construed in favor of the Indians, the
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text of a treaty cannot be completely disregarded in favor of some other

meaning untethered to the language.

As Justice Kavanagh put it in his dissenting opinion in Washington State

Dept. of Licensing v Cougar Den, Inc., 139 S Ct 1000, 1027; 203 L Ed 2d 301

(2019), “As a matter of separation of powers, however, courts are bound by

the text of the treaty.” (citing Oregon Dept. of Fish and Wildlife v. Klamath

Tribe, 473 U.S. 753, 774, 105 S.Ct. 3420, 87 L.Ed.2d 542 (1985)).3 The Court in

Mille Lacs also articulated the applicable standard, citing the case law on

which it is based:

We have held that Indian treaties are to be interpreted
liberally in favor of the Indians, Washington v. Washington
State Commercial Passenger Fishing Vessel Assn., 443 U.S., at
675–676, 99 S.Ct. 3055; Choctaw Nation v. United States, 318
U.S., at 432, 63 S.Ct. 672, and that any ambiguities are to be
resolved in their favor, Winters v. United States, 207 U.S.
564, 576–577, 28 S.Ct. 207, 52 L.Ed. 340 (1908). See also
County of Yakima v. Confederated Tribes and Bands of
Yakima Nation, 502 U.S. 251, 269, 112 S.Ct. 683, 116 L.Ed.2d
687 (1992).

Mille Lacs, 526 U.S. at 200.

The role that historical context plays in the analysis is not to allow the

creation of ambiguities that are not apparent from treaty language. Its role is

3 Nothing in the plurality opinion announcing the judgment of the Court in
Cougar Den is to the contrary. Indeed, as discussed below, the plurality
opinion is consistent with Justice Kavanaugh’s correct observation.
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to serve as an exception to the general rule that ambiguities are always to be

construed in favor of Indians. This can be seen from several Supreme Court

applications of the rules of construction.

Washington v. Washington State Commercial Passenger Fishing Vessel

Assn., 443 U.S. 658, 99 S.Ct. 3035, 61 L.Ed.2d 823 (1979), on which Mille Lacs

relied, shows that the sole purpose of a historical analysis is to serve as an

exception to the rule requiring ambiguities to be construed in favor of Indians.

In Fishing Vessel, the Court recognized that “[a] treaty, including one between

the United States and Indian tribe, is essentially a contract between two

sovereign nations.” 445 U.S. at 675. “Accordingly, it is the intention of the

parties, and not solely that of the superior side, that must control any attempt

to interpret the treaties.” Id. The Court also recognized that, when Indians are

involved, because of the United States’ presumptively superior negotiating

skills and superior knowledge of the language used in the treaty, the Indians

will be given the benefit of any doubt and treaties will be “broadly

interpret[ed] . . . in the Indians’ favor” so long as their intention and

understanding of the treaty can be established. Id. at 676.

In Fishing Vessel, only after the Court found an ambiguity in the treaty

language existed, i.e., upon recognizing two “plausible” constructions of the

treaty language, did the Court interpret the treaty in favor of the Indians.
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Even then, the Court did so only after being satisfied that the historical context

supported that result. As the Court put it, “[A] fair appraisal of the purpose of

the treaty negotiations, the language of the treaties, and this Court’s prior

construction of the treaties, mandates that conclusion.” Id. at 675.

Oregon Dept. of Fish and Wildlife & Klamath Tribe, 473 U.S. 753 (1985),

which was discussed at length in Mille Lacs, also confirm that the historical

record serves only as an exception to the rule requiring ambiguities in treaties

to be construed in favor of Indians. The Court recognized as “entirely correct”

the rule that “doubts concerning the meaning of a treaty with an Indian tribe

should be resolved in favor of the tribe.” Id. at 766. The Court nevertheless

rejected the Klamath Tribe’s position regarding the meaning of the treaty and

Cessation Agreement. As the Court put it:

Thus, even though “legal ambiguities are resolved to the
benefit of the Indians,” DeCoteau v. District County Court,
420 U.S. 425, 447, 95 S.Ct. 1082, 1094, 43 L.Ed.2d 300
(1975), courts cannot ignore plain language that, viewed in
historical context and given a “fair appraisal,” Washington v.
Washington Commercial Passenger Fishing Vessel Assn., 443
U.S., at 675, 99 S.Ct., at 3069, clearly runs counter to a tribe's
later claims.

Id. at 774.

The district court in our case rightly focused on the language of the

1855 Treaty with an eye toward how the Indians would have understood it.
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The court also found that the historical context supported its conclusion,

which was correct as well. The Municipal Defendants agree that the historical

context supports the court’s correct interpretation of the treaty language, but

submits that it was not necessary to resort to the historical context given the

absence of an ambiguity or a showing that the Indians would have understood

the language to mean something other than what it plainly states.

B. The 1855 Treaty provided lands for individual Indians, not a
reservation.

As argued in the Governor’s brief, the language of the 1855 Treaty quite

clearly gave land in fee to individual Indians—as opposed to a reservation for

the Tribe.4 The Tribe essentially glosses over this distinction, both by

purporting to redefine the meaning of a “reservation,” and also by minimizing,

4 The Governor points out that the 1855 Treaty did not technically create
“allotments,” since “allotment” is a term of art in Indian law that can mean a
selection of specific land awarded to an individual allottee from a common
holding. (Governor’s brief, pp. 46-50). The Municipal Defendants agree, but
use the word allotment (or allot, etc.) based on its ordinary meaning, not its
meaning as a term of art. See Merriam Webster’s Collegiate Dictionary (10th

Ed.) (defining “allotment” in pertinent part as “something that is allotted; esp.
a plot of land let to an individual for cultivation”; and “allot” as “to distribute
by or as if by lot”). The district court appropriately used the term “selection”
in most instances rather than “allotment,” and when the term “allotment” was
used it is clear that it was used in accordance with its ordinary meaning. The
same is true of the use of that term by the ICC in its ruling documents. Insofar
as the Tribe’s brief seeks to imply that any use of the word “allotment” in
referring to what was done in the 1855 Treaty signifies intent to create a
reservation, that is clearly incorrect.
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and at times outright ignoring, the fact that the language of the treaty only

created individual allotments.

The Tribe claims all that is required in order for a reservation to exist is

“(1) a defined body of land, (2) withheld from sale by the federal government,

and (3) appropriated for Indian purposes.” (Tribe’s brief, p. 2). If it is the

Tribe’s position that selecting a defined body of land for distribution to

individual Indians creates a reservation—and it seems it would, according to

the Tribe’s extremely liberal definition of reservation—then obviously that is

incorrect. Presumably recognizing that there is a difference between creating

a reservation for a tribe and distributing parcels of land to individual Indians,

the Tribe claims that the 1855 Treaty “identified a defined tract of land,

withdrew it from sale, and dedicated it exclusively to the permanent use and

settlement of the Band and its citizens.” (Tribe’s brief, p. 2 (emphasis added)).

But that is not true; the treaty did not dedicate the land exclusively to the

permanent use and settlement of “the Band”; it dedicated the land to use and

ownership by particular citizens, and nothing more.

The plain, unambiguous language of the Treaty makes this clear, as the

district court correctly recognized. The transcript of the Council at which the

1855 Treaty was negotiated also makes clear that this was how the Indians

understood the 1855 Treaty, as the district court correctly recognized. And
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the historical context, for whatever relevance that has, likewise confirms as

much, as the district court also correctly recognized.

The Tribe seizes on the fact that the Treaty used the word “reservation,”

suggesting that the mere presence of that word is enough to construe the

treaty as having created a reservation for the Tribe. As the Tribe concedes,

however, the word “reservation” can be used in land law “to describe any

body of land . . . reserved from sale for any purposes,” i.e., for purposes other

than an Indian reservation. (Tribe’s brief, p. 24). And the language of the

1855 Treaty, unlike the language of treaties from that era that did create

Indian reservations, quite clearly did not create a reservation for the Tribe.

1. The plain language of the 1855 Treaty provided lands
for individuals, not a reservation

The Governor’s brief ably explains why the plain language of the 1855

Treaty does not create a reservation, as the district court correctly

determined. The Municipal Defendants agree with, and refer the Court to, the

thorough analysis in the Governor’s brief at pp 27-42.

The key paragraph in Article 1 of the treaty states:

All the land embraced within the tracts hereinbefore
described, that shall not have been appropriated or selected
within five years shall remain the property of the United
States, and the same shall thereafter, for the further term of
five years, be subject to entry in the usual manner and at the
same rate per acre, as other adjacent public lands are then
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held, by Indians only; and all lands, so purchased by Indians,
shall be sold without restriction, and certificates and patents
shall be issued for the same in the usual form as in ordinary
cases; and all lands remaining unappropriated by or unsold
to the Indians after the expiration of the last-mentioned
term, may be sold or disposed of by the United States as in
the case of all other public lands.

(PageID#6895 (emphasis added))

Simply stated, the United States withdrew public lands from sale for five

years to allow tribal members to select individual parcels. Tribal members

had another five years to purchase the unselected public lands at the

established price. After that ten-year period, all public lands not selected or

purchased by members of the Tribe could be sold or disposed of by the United

States “as in the case of all other public land.” The inclusion of the word

“other,” used twice in the paragraph, confirms that all eight tracts of land

withdrawn from sale were—and remained—public lands of the United States,

not reservation land held in trust for the Tribe. The only lands held in trust

were the individual selections between the time of selection and the issuance

of patents.

The Tribe seizes on the use of the word “reservation” in this, the next

paragraph in Article I:

Nothing contained herein shall be so construed as to
prevent the appropriation, by sale, gift, or otherwise, by the
United States, of any tract or tracts of land within the
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aforesaid reservations for the location of churches,
school-houses, or for other educational purposes, and for
such purposes purchases of land may likewise be made
from the Indians, the consent of the President of the United
States, having, in every instance, first been obtained
therefor. It is also agreed that any lands within the
aforesaid tracts now occupied by actual settlers, or by
persons entitled to preemption thereon, shall be exempt
from the provisions of this Article; provided, that such
preemption claims shall be proved, as prescribed by law,
before the first day of October next.

(PageID##6895, 6899 (emphasis added)). 5

The terms “aforesaid reservations” and “aforesaid tracts” in this

paragraph clearly refer to the same thing: the eight described tracts

withdrawn from public sale for a limited period of time. The term “aforesaid

reservations” is used because the words immediately preceding it are “tract or

tracts of land.” To say “tract or tracts of land within the aforesaid tracts”

would have been awkward, if not inherently ambiguous. The use of the

interchangeable phrases “aforesaid reservations” and “aforesaid tracts” in this

paragraph confirm that the word “reservation” was not intended to create or

refer to Indian country, but was used in accordance with its common, ordinary

meaning. The same is true of the previous use of the phrase “the tract

5 The final sentence was added by amendment, which is why it is on a
different page.
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reserved herein.” The use of the word “reserved” is simply a shorthand way of

referring to the land temporarily withdrawn from sale.

2. The Indians understood the 1855 Treaty did not create a
reservation

The Tribe correctly recognizes that, under the rules of treaty

interpretation, courts are to construe treaties as they would naturally be

understood by the Indians. Yet, the Tribe’s brief says virtually nothing about

how the 1855 Treaty was understood by the Indians who negotiated that

treaty.

As the Treaty Journal makes abundantly clear, the Indians understood

that the treaty was distributing land in fee for individual Indians and families,

not creating a reservation. (See discussion, supra, at pp. 4-8). The 1855 treaty

provided exclusively for lands in severalty, precisely as the Indians desired.

The Indians were promised “every single [Indian] person over the age of 21

years 40 acres of land.” In response to this promise, the negotiators

responded, not by pressing for a reservation, but by providing for the

individual allotments as desired and as promised.

The Tribe’s acknowledgment that the Indians’ understanding of treaty

language is what matters, while the Tribe simultaneously says nothing about
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the Treaty Journal and its confirmation as to what the Indians understood,

speaks volumes.

3. Historical context confirms that the 1855 Treaty did not
create a reservation, in contrast with treaties that did

The Governor’s brief appropriately explains how the surrounding

historical context further supports the district court’s ruling (as does the

district court’s summary judgment opinion itself). Additional historical

background of a different type is also instructive. At the time the 1855 Treaty

was written, treaty drafters well knew the difference between reservations

and allotments for individual Indians, and knew how to draft treaties that did

one, or the other, or both. The 1855 Treaty that only provided lands for

individuals stands in stark contrast with several treaties of that same era that

created reservations, as discussed below.

The Municipal Defendants note initially that the district court declined

to consider the language employed in other treaties, based on the Court’s

rejection in Mille Lacs of a State’s “argument that similar language in two

Treaties involving different parties [necessarily] has precisely the same

meaning . . . .” Mille Lacs, 526 U.S. at 202. (Summary Judgment Opinion,

R.E.627, PageID#12201). But the Municipal Defendants do not cite to other

treaties to argue that similar language in those treaties had precisely the same
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meaning as it had in the 1855 Treaty. The Municipal Defendants cite those

other treaties to note the contrast between language that created reservations,

such as was used in those other treaties, and the language of the 1855 Treaty,

which does not create a reservation.

Contrary to the district court’s apparent suggestion, the Court in Mille

Lacs did not criticize the approach of citing to other treaties to note a contrast

with a treaty under consideration. Quite the opposite: the Court in Mille Lacs

did exactly that in support of its interpretation of the treaty at issue in that

case. After noting that the 1855 Treaty it was considering did not contain

certain language, the Court said this:

These omissions are telling because the United States treaty
drafters had the sophistication and experience to use
express language for the abrogation of treaty rights. In fact,
just a few months after Commissioner Manypenny
completed the 1855 Treaty, he negotiated a Treaty with the
Chippewa of Sault Ste. Marie that expressly revoked fishing
rights that had been reserved in an earlier Treaty. See Treaty
with the Chippewa of Sault Ste. Marie, Art. 1, 11 Stat. 631
(“The said Chippewa Indians surrender to the United States
the right of fishing at the falls of St. Mary's ... secured to them
by the treaty of June 16, 1820”).

Mille Lacs, 526 U.S. at 195.6

6 The Court went on to discuss yet another treaty with which it contrasted the
treaty under review. Id. at 196, n 6.
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Thus, Mille Lacs did not disapprove of reliance, as an interpretive aid, on

contrasts between a treaty at issue and other treaties. In fact, the district court

recognized that this was done in Mille Lacs, and acknowledged that language

from other treaties with different tribes can be used as an interpretive aid

when it comes to understanding language employed by the United States as the

treaty drafter, even if it might not shed light on how the Indians understood

particular language. (Summary Judgment Opinion, R.E.627, PageID#12202).

At a minimum, the language of other treaties drafted around the same

time as the 1855 Treaty at issue demonstrates that the United States clearly

knew how to draft a treaty that creates a reservation, and did not do so in the

1855 Treaty.

a. The 1854 Treaty with the Chippewa

The treaty with the Chippewa of 1854, 10 Stat. 1109 (R.E.568-1,

PageID##9242-9249), a Michigan treaty, is an example of a treaty that created

permanent reservations, as the Supreme Court recognized. United States v.

Thomas, 151 U.S. 577, 582, 14 S.Ct. 426, 38 L.Ed. 276 (1894). In fact, both that

treaty and the 1855 Treaty at issue shared a commissioner, in Henry Gilbert.

And both were directed by George Manypenny. Also, the treaty secretary

(Smith) and two of the interpreters (Cadotte and Godfroy) were at both treaty

councils. While some of the language of the two treaties is similar, dispositive
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differences with regard to the creation of a reservation in the 1854 Treaty,

and the omission of such a provision in the 1855 Treaty, are apparent.

First, the 1855 Treaty at issue begins with the statement: “The United

States will withdraw from sale for the benefit of said Indians as hereinafter

provided, all unsold public lands within the State of Michigan embraced in the

following descriptions . . . .” Article 2 of the 1854 Treaty7 begins with this:

“The United States agree to set apart and withhold from sale, for the use of

the Chippewas of Lake Superior, the following described tracts of land . . .”

(Emphasis added). The 1855 Treaty does not contain the phrase “to set

apart.” It also uses the phrase “withdraw from sale” rather than “withhold

from sale.” Both of these differences confirm an intent to create a permanent,

rather than temporary reservation of land in the 1854 Treaty, and not to do so

in the 1855 Treaty.

Second, there is a marked contrast between the key operative

provisions of the two treaties. Article 2 of the 1854 Treaty, the first Article to

address the rights being established for the Indians, creates the reservation,

as discussed above. Allotments to individual Indians is not addressed until

Article 3, which states that “the President may, from time to time, at his

7 Article 1 addresses a cessation of land by the Chippewa to the United States.
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discretion, . . . assign to each head of a family or single person over twenty-one

years of age, eighty acres of land for his or her separate use; and he may, at

his discretion, . . . issue patents therefor . . . .” The treaty thus refers to two

separate types of “use”: the “set[ting] apart and withhold[ing] from sale, for

the use of the Chippewas” in Article 2, and the “separate use” of individual

Indians or heads of families in the event of a discretionary allotment by the

President.

The 1855 Treaty, by contrast, contains only one operative provision

regarding the grant, and refers to only one type of use. While it describes the

land sections being withdrawn for sale for “the use of” the various bands, the

operative provision then states, in the granting provision, “The United States

will give to each Ottawa and Chippewa Indians being the head of a family, 80

acres of land . . . .” The one and only grant regarding the use of the land is in

the form of giving land in allotments to individual Indians; there is no separate

operative provision regarding a reservation or collective use by the tribes.

Third, Article 3 of the 1854 Treaty also contains a provision for defining

the boundaries of “the reserved tracts” by survey. There is no provision in the

1855 Treaty to define the boundaries of the reserved tracts—because it was

the intent of the parties to the treaty the remaining land would be returned to

public sale. This intent is reflected in the explicit language of the 1855 Treaty:
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“all lands remaining unappropriated by or unsold to the Indians after the

expiration of the last-mentioned term, may be sold or disposed of by the

United States as in the case of all other public lands.” While both treaties

provide for the selection of allotments by individual tribal members, only the

1855 Treaty provides for a return of all unallotted land to public sale. This

difference further reinforces the intent of the 1854 Treaty to create

permanent reservations and the intent of the 1855 not to do so.

b. The 1854 Treaty with the Kaskaskia, Peoria

The 1854 Treaty with the Kaskaskia, Peoria, Etc., 10 Stat. 1082,

(R.E.568-4, Page ID##9260-9272) is another example of a treaty that created

both a reservation8 and individual allotments. Article 2 of the treaty describes

an area of land the Tribe would cede to the United States, then states,

“excepting and reserving therefrom a quantity of land equal to one hundred

and sixty acres for each soul in said united tribe, according to a schedule

attached to this instrument, and ten sections additional, to be held as the

common property of the said tribe – and also the grant to the American

Indian Mission, hereinafter specifically set forth.” (Emphasis added).

8 The Court so held in Peoria Tribe of Indians of Oklahoma v. United States, 390
U.S. 468, 469, 88 S.Ct. 1137, 20 L.Ed.2d 39 (1968).
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Article 3 states the lands to be ceded would be surveyed and the

individual selections would then be made by the members of the Tribe. The

treaty requires the chiefs of the Tribe to make selections on behalf of any

individual members who did not make selections within the time specified

“and shall also, after completing said last-named selections, choose the ten

sections reserved to the tribe . . . .” (Emphasis added). Article 3 then

provides for the issuance of patents for the individual tribal members’

selections.

As with the 1854 Treaty with the Chippewa, the 1854 Treaty with the

Kaskaskia, Peoria illustrates the contrast with the 1855 Treaty at issue in

providing for a reservation as well as individual allotments.

c. The 1855 Treaty with the Chippewa

The treaty with the Chippewa of 1855, 10 Stat. 1165, (R.E.568-5, Page

ID##9273-9292), also provides a helpful contrast. After Article 1 described

land being ceded to the United States, Article 2 states, “There shall be, and

hereby is, reserved and set apart, a sufficient quantity of land for the

permanent homes of the said Indians; the lands so reserved and set apart, to

be in separate tracts, as follows . . . .” (Emphasis added). This language created

a reservation. Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172,

184 (1999).
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The final paragraph of Article 2 then states, similar to the 1854 Treaty

with the Chippewa, that

at such time or times as the President may deem it
advisable for the interests and welfare of said Indians,
or any of them, he shall cause the said reservation, or
such portion or portions thereof as may be necessary,
to be surveyed; and assign to each head of family, or
single person over twenty-one years of age, a
reasonable quantity of land, in one body, not to exceed
eighty acres in any case, for his or their separate use;
and he may, at his discretion, as the occupants thereof
become capable of managing their business and affairs,
issue patents to them for the tracts so assigned to
them respectively; said tracts to be exempt from
taxation, levy, sale, or feature; and not to be alienated
or leased for a longer period than two years, at one
time, until otherwise provided by the legislature of the
State in which they may be situate, with the assent of
Congress.

Once again the difference between the treaty with the Chippewa and the

treaty at issue in this case is stark. The Chippewa treaty explicitly states the

described reservations are for “the permanent homes” of the Tribe. Individual

selections can be permitted for the members of the Tribe, but there is no

reference to unallotted lands being returned to public sale. Indeed, in

addressing the usufructuary rights of the tribe under that treaty, the Eighth

Circuit made this observation: “As to the United States, we note first that the

United States knew how to draft a treaty to revoke usufructuary rights, and

did not do so in this case.” Mille Lacs Band of Chippewa Indians v. State of
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Minn., 124 F.3d 904, 920 (8th Cir. 1997), aff'd sub nom. Minnesota v. Mille Lacs

Band of Chippewa Indians, supra. The same can be said of the 1855 Treaty at

issue in this case: The United States knew how to draft a treaty to create

permanent reservations and did not do so in this case.

d. Other treaties that created reservations

Several other treaties drafted in the same timeframe as the 1855 Treaty

further demonstrate the contrast between treaty language that created

reservations and language that did not. The Treaty with the Menominee of

1854, 10 Stat. 1064 (R.E.568-2, Page ID##9250-9253) used this language to

create a reservation: “Now, therefore, to render practicable the stipulated

payments herein recited, and to make exchange of the lands given west of the

Mississippi for those desired by the tribe, and for the purposes of giving

them the same for a permanent home, these articles are entered into.”

The 1854 Treaty with the Kickapoo, 10 Stat. 1078 (R.E.568-3,

PageID##9254-9259), also created a permanent reservation. United States v.

Reily, 290 U.S. 33, 35, 54 S.Ct. 41, 78 L.Ed. 154 (1933) (“At one time the

Kickapoos were a single tribe occupying a treaty reservation in Kansas . . .”,

citing 10 Stat. 1078). The treaty first described the land cession made by the

Tribe to the United States then stated: “. . . saving and reserving, in the

western part thereof, one hundred and fifty thousand acres for a future and
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permanent home, which shall be set off for, and assigned to, them by

metes and bounds.” 10 Stat. 1078, Article 1. (Emphasis added). Article 3 of

the treaty states: “The President may cause to be surveyed, in the same

manner in which the public lands are surveyed, the reservation herein

provided for the Kickapoos . . .” In addition to explicitly referring to the

reserved land as a reservation, the treaty makes a clear distinction between

the reservation and “public land.” This is unlike the 1855 Treaty at issue in

this litigation which refers to the temporarily reserved land itself as public

land. Also, while Article 3 of the 1854 Treaty allows assignments to individual

members of the Tribe, there is no provision to return unassigned lands to

public sale as there in in the 1855 Treaty.

The treaty with the Flatheads, 12 Stat. 975, (R.E.568-6, Page ID##9293-

9299), dated two weeks before the treaty at issue in this case created a

permanent reservation. “The Flathead Reservation was created by the treaty

of July 16, 1855, negotiated with the confederated tribes of the Flathead,

Kootenay, and Upper Pend d'Oreilles Indians, 12 Stat. 975. By the terms of

Article II of the treaty there was reserved for the exclusive use and benefit of

the tribes a large tract of land . . .” Montana Power Co. v. Rochester, 127 F.2d

189, 190 (9th Cir. 1942); Confederated Salish & Kootenai Tribes of Flathead

Reservation, Montana v. United States, 401 F.2d 785, 786 (Ct. Cl. 1968) (“. . . the
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boundaries of the reservation carved out for plaintiff by the Treaty of Hell

Gate, 12 Stat. 975 (signed on July 16, 1855, proclaimed on April 18, 1859)).”

Even treaties creating only temporary reservations were clear in

declaring the existence of such a reservation. The 1853 Treaty with the Rogue

River, 10 Stat. 1018, (R.E. 568-8, Page ID##9317-9321), included a cession of

land by the Tribe to the United States. Article 2 of the treaty created a

temporary reservation for the Tribe: “It is agreed on the part of the United

States that the aforesaid tribe shall be allowed to occupy temporarily that

portion of the above-described tract of territory bounded as follows, to wit:

[description of land]. It being understood that this described tract of land

shall be deemed and considered an Indian reserve, until a suitable

selection shall be made by the direction of the President of the United States

for their permanent residence and buildings erected thereon, and provision

made for their removal.” (Emphasis added).

4. The plain language, understanding of the Indians, and
historical context align because the 1855 Treaty was not
intended to, and did not, create a reservation.

There is a reason why the plain language squares with the documented

understanding of the Indians who negotiated it, as well as the surrounding

historical context: the 1855 Treaty was never intended to, and therefore did

not, create a reservation. To be sure, the language of the Treaty was relatively
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unique. And that is because the Odawa’s, based on their history with the 1836

Treaty, had no interest in receiving a reservation, but instead wished to obtain

land in fee for their individual tribe members—as they made abundantly

clear. The language accomplished precisely what they wanted, in contrast

with language of other treaties from that same era that did create

reservations. Based on all relevant factors, the district court correctly ruled

that the 1855 Treaty did not create a reservation.

C. The Tribe’s interpretative arguments lack merit

There are several fundamental errors in the Tribe’s argument, and most

of them are conveniently packed into this single sentence near the end of its

summary of argument: “Unbound by the Treaty’s text and governing law, the

district court ultimately resurrected a 19th-century interpretation of the

Treaty that has been expressly rejected by both this Court and by Congress.”

(Tribe’s brief, p 23).

The district court quite clearly did not consider itself “[u]nbound by the

Treaty’s text,” and rightly focused its analysis primarily on that text—much

more so than does the Tribe. Similarly, it is the Tribe, not the district court,

that seeks to avoid “governing law.” In fact, the Tribe’s bizarre criticism that

the district court “resurrected a 19th-century interpretation of the Treaty”

exposes one of its most fundamental errors: rather than try to glean the
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parties’ understanding of the text at the time the treaty was negotiated and

written, the Tribe cherry-picks comments loosely made about the treaty by

various persons at various times many years later. What various people said

in the 20th century does not trump the “19th-century interpretation of the

Treaty” based on the Treaty’s text and the parties’ understanding of that text

at the time. The “19th-century interpretation” that the Tribe seeks to avoid is

the interpretation that controls, as the district court correctly recognized. Nor

do imprecise and incorrect 20th-century statements mean the district court’s

interpretation “has been expressly rejected . . . by Congress.” It most certainly

has not.

Perhaps most egregious of all is the Tribe’s assertion that the district

court’s interpretation of the Treaty “has been expressly rejected by . . . this

Court.” The Tribe even claims this Court “has already rejected [the trial

court’s] interpretation” of the 1855 Treaty “as a grave misreading of the

Treaty’s text and purpose,” in Grand Traverse Band of Ottawa & Chippewa

Indians v. Office of U.S. Atty. for W Div. of Michigan, 369 F.3d 960, 962 (6th Cir.

2004) (Tribe’s brief, p 4). The Tribe never made any such suggestion in

opposing the defendants’ summary judgment motions for a reason: it is not

remotely close to being true. This Court in Grand Traverse Band did not even
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address, much less resolve, the issue of whether the 1855 Treaty created a

reservation.

At bottom, the Tribe’s criticism of the district court’s opinion is based

almost entirely on a strawman. The Tribe accuses the district court of viewing

“allotment [by which the Tribe means distribution to individual Indians] as

‘inconsistent’ with reservation status.” (Tribe’s brief, p 22, citing Opinion,

R.E.627, PageID#12229). But nowhere in the district court’s 51-page Opinion

did the court express the view that distribution of land to individual Indians is

inherently inconsistent with a reservation. The court held only that the terms

of the 1855 Treaty are inconsistent with reservation status, and rightly so,

because they are.

To try to prop up its misreading of the district court’s opinion, the Tribe

repeatedly plucks out portions of the opinion and connects them, while

removing other portions in order to accuse the district court of saying that

which it never said. For example, according to the Tribe, the district court

opined that “the Band’s view that ‘the 1855 Treaty simultaneously created

Indian reservations for the Bands while also allowing for allotments . . . cannot

be sustained because’ allotment is ‘inconsistent with the establishment of an

Indian Reservation.” (Tribe’s brief, quoting Opinion at PageID##12228-

12229 (emphasis added)). But this is what the opinion actually says:
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Under the Tribe's reading, the 1855 Treaty simultaneously
created Indian reservations for the Bands while also
allowing for allotments. The Tribe reaches this result by
dividing Article I into two finite sections (which are shaded
red and blue in the demonstrative exhibit). It would have
the Court rewrite the Treaty so that the first sentence of
Article I reads: “The United States will withdraw from sale
for the benefit of said Indians as hereinafter provided, all
the unsold public lands within the State of Michigan”
contained within the eight descriptions that followed. It
would then have the Court conclude that Article I ends with
the numbered land descriptions, so that all of the rules and
procedures that followed for the provisioning of the land to
individual Indians would come within a newly-constituted
Article II.

But that's not the way the treaty is structured. All the
disputed terms fall within Article I. And “as hereinafter
provided” bestows meaning on the action described in the
first sentence of Article I. It means that the terms and
conditions that follow relate back to the United States'
withdrawal of the land. In other words, the withdrawal of
land for the benefit of the Indians was not done
unconditionally; it was done for the purpose described in
Article I and under the terms provided by the same. When
read in this manner, the Tribe's interpretation cannot be
sustained because the additional terms and conditions
on the United States' withdrawal of the land is
inconsistent with the establishment of an Indian
reservation.

(Opinion, PageID##12228-12229 (emphasis added)). Thus, the Tribe not

only omits the district court’s entire analysis on this point, it misrepresents

the district court’s actual conclusion (that “the additional terms and

conditions on the United States’ withdrawal of the land” is inconsistent with
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reservation status) as a conclusion that allotment is inconsistent with

reservation status, which the district court quite clearly never said or even

implied. The Tribe’s brief is rife with this kind of misleading argument.

Aside from purporting to redefine what constitutes an Indian

reservation and misinterpreting the district court’s opinion, there is a notable

omission in the Tribe’s approach. The Tribe cites no persuasive evidence to

support the proposition that the language of the 1855 Treaty meant

something different to the Tribe’s predecessor than what the language states.

The Tribe expends considerable energy describing purported understandings

held by various persons at various times. But the Tribe presents no argument

for the proposition that the Indians who negotiated the treaty with the United

States understood the actual language used in the treaty to mean—or to be

intended to mean—that a reservation was being created for the Tribe. The

Tribe’s argument thus focuses not on the language of the treaty itself, or even

on the meaning understood by the Indians at the time, but instead almost

exclusively on the historical context—from the western part of the United

States, at that. The Tribe’s discussion of the historical context—which is

largely taken out of context, as explained in the Governor’s brief—cannot be

used to supplant the unambiguous language of the treaty itself. Nor can it be

used to prove that the Indians who negotiated the treaty with the United
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States understood the treaty language to mean something other than what it

plainly states.

To prevail with an argument that the 1855 Treaty created an Indian

reservation, the Tribe was required to proffer a reasonable interpretation of

the treaty language that was, in fact, actually held by the Indian tribe that

negotiated the treaty. The Tribe’s brief is utterly devoid of any such

argument.

While it was possible for a treaty to create both a reservation and

individual allotments in the legal sense, it is clear that the 1855 Treaty did not

do so—based on the text of the treaty, the Indians’ understanding of that text,

the history of the negotiations, and the contrast with the treaties from that era

that did create reservations. The Tribe’s smattering of hand-picked

statements by various federal officials loosely using the term “reservation” in

the years after 1855 cannot create a permanent trust land base that was not

contemplated by the treaty commissioners, the Indian negotiators, or the text

of the Treaty itself, as confirmed by all the relevant factors.

II. THE TRIBE’S CLAIM IS BARRED BY JUDICIAL ESTOPPEL.

While the district court correctly granted summary judgment, the

Municipal Defendants submit the court erred in denying their motion for
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judgment on the pleadings, for two reasons, as set forth herein and in section

III.

Federal principles of judicial estoppel apply in this case, Edwards v.

Aetna Life Ins. Co., 690 F.2d 595, 598 (6th Cir. 1982), and preclude the Tribe’s

claim. As this Court has recognized, “where a party assumes a certain position

in a legal proceeding, and succeeds in maintaining that position, he may not

thereafter, simply because his interests have changed, assume a contrary

position. . . .” Geller v. Am. Ins. Co., No. Civ. 13-14702, 2014 WL 920740 (E.D.

Mich. March 10, 2014)), quoting Davis v. Wakelee, 156 U.S. 680, 689, 15 S.Ct.

555, 39 L.Ed. 578 (1895). This rule is known as judicial estoppel, and its

purpose is to protect the integrity of the judicial process. New Hampshire v.

Maine, 532 U.S. 742, 749, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2001).

Judicial estoppel “is intended to prevent improper use of judicial

machinery.” Id. at 750, 121 S.Ct. 1808 (internal quotations omitted). “Judicial

estoppel ‘preserves the integrity of the courts by preventing a party from

abusing the judicial process through cynical gamesmanship.’” Lewis v.

Weyerhaeuser Co., 141 F. App’x 420, 424 (6th Cir. 2005), quoting Browning v.

Levy, 283 F.3d 761, 776 (6th Cir. 2002). This Court has previously described

judicial estoppel as a rule against “playing fast and loose with the courts,”

“blowing hot and cold as the occasion demands,” or “having one’s cake and
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eating it too.” Lewis, citing Reynolds v. Commissioner, 861 F.2d 469, 472 (6th

Cir. 1988) (citations and internal punctuation omitted)).

In Browning, the Sixth Circuit described judicial estoppel as barring a

party from 1) asserting a position that is contrary to one that the party has

asserted under oath in a prior proceeding, where 2) the prior court adopted

the contrary position either as a preliminary matter or as part of a final

disposition. Browning, 283 F.3d at 775. See also White v. Wyndham Vacation

Ownership, Inc., 617 F.3d 472, 476 (6th Cir. 2010) (noting that in bankruptcy

context judicial estoppel bars a party from asserting a position that is contrary

to one asserted under oath in a prior proceeding where the prior court

adopted the contrary position either as a preliminary matter or as part of a

final disposition).

As applied here, the Tribe’s claim is precluded by judicial estoppel

because the Tribe is asserting a position in this case that is contrary to one the

Tribe asserted in the ICC proceeding, and the ICC previously adopted the

Tribe’s earlier position.

A. The Tribe is asserting a position in this case that is contrary
to the one its predecessor asserted in the ICC proceedings.

The Tribe’s complaint in this case requests a declaration that the 1855

Treaty created a reservation that “is Indian country as that term is used in 18
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U.S.C. § 1151 . . .” (Complaint, ¶ 57, R.E.1, PageID#17). This position is directly

contrary to the position taken by the Tribe’s predecessor in the ICC

proceedings. There, the Tribe argued that the land included within what it

now claims is an Indian reservation was ceded to the United States in the

1836 Treaty. That cession was the entire basis for the Tribe’s claim to

additional compensation through the ICC proceedings.

The Tribe has strained to argue that the ICC proceedings related only to

land title, and the reservation supposedly created in the 1855 Treaty relates

only to jurisdiction. But, as the Supreme Court has repeatedly held, “the term

‘Indian country’ was intended to include any unceded lands owned or occupied

by an Indian nation or tribe of nations . . . .” United States v. Chavez, 290 U.S.

357, 364, 54 S. Ct. 217, 220, 78 L. Ed. 360 (1933) (emphasis added). See also

State of Minnesota v. Hitchcock, 185 U.S. 373, 389, 22 S. Ct. 650, 656, 46 L. Ed.

954 (1902) (Indian country does not necessarily include title in fee, but does

include “a right of occupancy by the Indians;” Strong v. U.S., 518 F.2d 556, 563

(U.S. Ct. Cl. 1975) (same); Tooisgah v. United States, 1986 F.2d 93, 97-98 (10th

Cir. 1950) (land ceded by Tribe to United States ceases to constitute a

reservation or Indian country as defined in § 1151); Ellis v. Page, 351 F.2d

250, 252 (10th Cir. 1965) (where consideration is paid for the “cession of

territory and relinquishment of title, claim, and interest in the lands within the
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reservation,” no reservation exists within the meaning of § 1151); DeMarrias

v. State of S.D., 319 F.2d 845, 846 (8th Cir. 1963) (land ceded by a tribe to the

United States for consideration does not constitute Indian country).

In short, the Tribe’s predecessor, as the Tribe acknowledges, ceded all

land including all interests therein to the United States in the 1836 Treaty by

virtue of the reservations reserved therein upon the expiration of those 5-year

time limits. Nor did the 1855 Treaty restore any of those interests to the

Tribe itself. Rather, that treaty did nothing more than provide allotments to

particular Indian persons and families. Had the 1855 Treaty created a

reservation, the reservation would have had value to the Tribe that would

have entitled the U.S. to an offset in the compensation paid by virtue of the ICC

proceedings. As discussed in subsection B, the ICC specifically considered this

very issue, and determined that 1855 Treaty created no rights in the Tribe’s

predecessor that warranted an offset in the compensation owed.

B. The ICC adopted the Tribe’s predecessor’s position either as a
preliminary matter or as part of a final disposition

The Tribe’s predecessor’s position that the 1855 Treaty did not create a

reservation was met with success in the ICC proceedings. Indeed, the ICC

specifically addressed “the question of whether the treaty of July 31, 1855 . . .

was for the most part additional consideration for the cessions made by the
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plaintiffs in the treaty of March 28, 1836.” (R.E.429-7, PageID#5243). And the

ICC did not allow any offsets, meaning it did not believe the 1855 Treaty

created a reservation that would have had benefit to the Tribe.

Importantly, as this Court has recognized, “the ‘prior success’

requirement does not mean that the party against whom the judicial estoppel

doctrine is to be invoked must have prevailed on the merits.” Reynolds, 861

F.2d at 473. “Rather, judicial acceptance means only that the first court has

adopted the position urged by the party, either as a preliminary matter or as

part of a final disposition.” Id., quoting Edwards, 690 F.2d at 599 n 5.

Also importantly, an issue need not be decided explicitly in order to

trigger judicial estoppel, but may be decided implicitly, as when the resolution

of that issue comprises, either logically or practically, an essential part of the

ordering court’s decision. Sexual Minorities Uganda v. Lively, 899 F.3d 24, 33

(1st Cir. 2018). As the court in that case put it, “The district court unarguably

bought what Lively was selling: although it did not expressly address the

[issue] in its dispositive ruling, its dismissal of the action necessarily adopted

Lively’s argument . . . . No more is exigible to satisfy the second element.” Id.

(citation omitted).

This Court has likewise recognized that judicial estoppel applies even if

the court in the first matter did not explicitly adopt the party’s position, but
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did so only implicitly. See Mirando v. U.S. Department of Treasury, 766 F.3d

540, 546 (6th Cir. 2014) (“Therefore, the sentencing court, at least implicitly,

accepted Mirando’s admission that he owed $448,776.13 and accepted the

accuracy of that assessment when the court accepted the plea agreement as a

whole.”) (citing Teledyne Indus. Inc. v. National Waiver Relations Board, 911

F.2d 1214, 1218 (6th Cir. 1990) (finding that judicial acceptance includes the

situation where “the first court has adopted the position urged by the party . . .

as part of a final disposition.”)).9

Here, the ICC unquestionably adopted the Tribe’s predecessor’s

position that the 1855 Treaty did not create a reservation by virtue of its

finding that the United States was not entitled to any offset to reflect the

value of any reservation supposedly created in the Tribe’s behalf. Nor can it

be said that the refusal to award an offset was merely ancillary. The entire

purpose of the ICC proceeding was to determine the exact amount of

compensation to which the Tribe was entitled. The compensation awarded

by the government was in the amount of the market value of the property,

9 See also Wilder v. Thomas, 854 F.2d 605 (2d Cir. 1988) (issue may be actually
decided even if not explicitly decided, for it may have constituted, logically or
practically, necessary component of decision reached); Stoeher v. Mohamed,
244 F.3d 206 (1st Cir. 2001) (same, in context of application of collateral
estoppel).

      Case: 19-2070     Document: 64     Filed: 05/20/2020     Page: 66



56

which was not reduced by one penny based on a supposed reservation—

which the ICC considered to have value, as demonstrated by the repeated

references to reservations in the various ICC opinions, including opinions

discussing value and offsets.

In its Opinion, the district court said the following about the ICC’s

failure to find an offset:

While the cities and counties argued that the United States
could have asserted a set-off for the value of the continued
existence of the reservation, . . . there is no indication that it
attempted to do so or that the eventual judgment in favor of
the Tribe incorporated a decision that the reservation had
been disestablished.

(R.E.554, PageID#6727). Regardless of whether the United States attempted

to assert a setoff reflecting the value of a reservation, and regardless of

whether the ICC explicitly decided that a reservation had existed and had been

disestablished, no offset was awarded as reflecting the value of a reservation.

The failure to award an offset in and of itself constitutes implicit adoption of

the Tribe’s position that there was no reservation for which the United States

was entitled to an offset.

The value of a reservation is to be offset from an award rendered to an

Indian tribe by the ICC. Ponca Tribe of Indians of Oklahoma v. U.S., 183 Ct. Cl.

673 (1968) is instructive. The United States had erroneously taken land from
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the Poncas in connection with granting land to another tribe, the Sioux. Id. at

678. After discovering its error, the United States sought to remedy the taking

in various ways, including by helping the Poncas to relocate, paying money

and acquiring a reservation for the tribe, and providing allotments to

individual tribe members. In the ICC proceeding, the Poncas argued that they

had been under compensated.

The ICC held, and the Court of Claims agreed, that the value of the

reservation was properly used as an offset, even though the value of

allotments conferred to individual Indians was not. Speaking of the

reservation, the court held “that the Indian Territory shall be allowed as an

offset, [and] that the land, whether measured by its price or its value, can be

treated as a payment on the ‘taking’ claim,’ such that an offset was warranted.”

Id. at 690. On the other hand, the extent to which allotments were made to

individual Indians did not confer a benefit on the tribe, and, therefore, did not

warrant an offset. Id. at 692-693. As the court said, “this court has frequently

noted the distinction between individual and tribal benefits and recognized

that only the latter are appropriate for application as offsets.” Id. at 693 (citing

Kickapoo Tribe of Kansas v. United States, 178 Ct. Cl. 527, 537, 372 F.2d 980,

986 (1967); Red Lake, Pembina and White Earth Bands v. United States, 164 Ct.

Cl. 389, 397 (1964); United States v. Kiowa, Comanche & Apache Tribes of
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Indians, 144 Ct. Cl. 545, 550, 166 F. Supp. 939, 943 (1958), cert. denied, 359

U.S. 934 (1959)).

As in Ponca Tribe, the United States was unquestionably entitled to an

offset reflecting the value of the reservation granted to the Tribe if the 1855

Treaty had, in fact, granted the Tribe a reservation—as opposed to mere

allotments to individuals. The fact that the United States was not allowed any

offset whatsoever proves that the ICC accepted the Tribe’s position that there

was no reservation.

Nor can it be said that the ICC proceedings were not focused on insuring

the application of all potential offsets. Quite to the contrary, the ICC opinions

delved in great detail into all manner of offsets, including one for as little as

$1,360. The notion that the issue of an offset for the value of a reservation of

the size at issue in this case was simply overlooked by the ICC is nonsense. No

one believed there was a reservation, and so the Tribe benefited from avoiding

an offset reflecting the value of any such reservation. In other words, the ICC

“unarguably bought what [the Tribe’s predecessor] was selling: although it

did not expressly address the [issue] in its dispositive ruling, its [award]

necessarily adopted [the Tribe’s predecessor’s] argument . . . . No more is

exigible to satisfy the second element.” Sexual Minorities Uganda, 899 F.3d at

33.
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C. The district court’s reasoning for not applying judicial
estoppel is incorrect.

The district court rejected the Municipal Defendants’ judicial estoppel

argument by comparing the instant case with Menominee Indian Tribe of

Wisconsin v. Thompson, 161 F.3d 449 (7th Cir. 1998), which the district court

said bears “great resemblance” to the instant case. (R.E.554, PageID# 6724).

In that case, a tribe was claiming entitlement to off-reservation usufructuary

rights on lands within the state. The defendant argued the claim was barred

by judicial estoppel because that tribe had previously taken a different

position in proceedings before the ICC. The court rejected the judicial

estoppel argument on the grounds that it could not be said with certainty that

the parties to the ICC litigation understood the Tribe’s claims to encompass

use rights, as opposed to occupancy rights or title to the ceded lands.

(R.E.554, PageID#6725). The district court in the instant case held that this

case involves the same situation. According to the court,

“It cannot be said with certainty” that the parties to the ICC
proceedings understood that the claims at issue
encompassed the tribe’s right to exercise jurisdiction over
the land in question. The claims presented to the ICC by the
Tribe’s predecessor arose from the succession of title to
land for inadequate compensation; the claims did not
address whether or not a reservation had been created in
1855 or whether a reservation continued to exist between
1855 and the time of that litigation.
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(Id. at PageID#6725).

The district court erred in failing to recognize the significance of the fact

that, because no offset was awarded based on a supposed reservation, but,

rather, the compensation awarded to the Tribe’s predecessor was not reduced

by one penny from its fair market value, the Tribe’s predecessor was held not

to have retained any rights associated with the ceded land. Regardless of

what the ICC understood about the nature of the rights associated with the

supposed reservation, it assigned no value whatsoever to them. The ICC

specifically declined to award a setoff based on what was done in the 1855

Treaty. That decision cannot be squared with the existence of a reservation—

period—regardless of the nature of rights associated with it.

By convincing the ICC that all rights of any kind associated with the land

ceded to the United States in the 1836 Treaty remained those of the United

States, and no rights of any kind were returned to the Tribe’s predecessor in

the 1855 Treaty, the Tribe’s predecessor reaped a substantial benefit. Judicial

estoppel precludes the Tribe from now reversing course and claiming that, in

fact, the 1855 Treaty created a reservation that continues to exist.

III. THE TRIBE’S CLAIM IS BARRED BY ISSUE PRECLUSION.

Issue preclusion or collateral estoppel prevents parties from “raising an

argument that they already fully litigated in an earlier legal proceeding.”
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Anderson v. City of Blue Ash, 798 F.3d 338, 350 (6th Cir. 2015). The purpose of

issue preclusion “is to promote the finality of judgments and thereby increase

certainty, discourage multiple litigation, and conserve judicial resources.”

Westwood Chem. Co., Inc. v. Kulick, 656 F.2d 1224, 1227 (6th Cir. 1981).

The elements of issue preclusion are: (1) the precise issue must have

been raised and actually litigated in the prior proceedings; (2) the

determination of the issue must have been necessary to the outcome of the

prior proceedings; (3) the prior proceedings must have resulted in a final

judgment on the merits; and (4) the party against whom estoppel is sought

must have had a full and fair opportunity to litigate the issue in the prior

proceeding. Georgia-Pacific Consumer Products LP v. Four-U-Packaging, Inc.,

701 F.3d 1093, 1098 (6th Cir. 2012), citing Cobbins v. Tenn. Dep't of Transp.,

566 F.3d 582, 589–90 (6th Cir. 2009) (citing N.A.A.C.P., Detroit Branch v.

Detroit Police Officers Ass'n, 821 F.2d 328, 330 (6th Cir.1987)).

Where a litigant brings repeated actions based upon the same operative

facts, issue preclusion may still properly apply despite a change in legal theory

or the “cast of characters-defendants.” Georgia-Pacific Consumer Products LP,

at 1098, citing Randles v. Gregart, 965 F.2d 90, 93 (6th Cir. 1992). Since issue

preclusion is being asserted defensively, there is no need for the parties to be

identical in the two proceedings. As this Court has put it, “Because the
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defendant in this case is the party invoking issue preclusion, defensive

collateral estoppel, rather than offensive collateral estoppel, applies.

Mutuality between the parties is not required in defensive collateral estoppel

cases so long as ‘the plaintiff has had a full and fair opportunity to litigate the

contested issue previously.’” McAdoo v. Dallas Corp., 932 F.2d 522, 523 (6th

Cir.1991).” Georgia-Pac. Consumer Prod. LP v. Four-U-Packaging, Inc., 701 F.3d

at 1098–1099.

The issue in this case is whether the 1855 Treaty created a reservation

that constitutes Indian country as that term is used in 18 U.S.C. § 1151.

(Complaint, R.E.1, PageID#17). All of the requirements for issue preclusion

have been met as to that issue, and the Tribe is precluded from re-litigating it

in this case.

First, the issue of the existence of a reservation was raised and litigated

in the ICC proceedings. The Tribe’s predecessor proved they had title to all of

Royce Area 205, that they ceded all of that land to the United States in 1836,

and that the 1855 Treaty created no interest relating to the land in the Tribe

that would warrant an offset of the compensation to which they were entitled.

By awarding compensation to the Tribe’s predecessor in the total amount of

the then-market value for the land, with no offset based on any rights

provided to the Tribe’s predecessor in the 1855 Treaty, the issue of the
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existence of a reservation was litigated. The fact that the issue of the

existence of a reservation was not explicitly addressed by the ICC is of no

moment, since an issue need not be explicitly addressed to be actually

decided. Stoeher.

Second, a determination of the issue of the existence of a reservation

was absolutely necessary to the outcome of the ICC proceedings. The Tribe’s

predecessors could not have obtained judgment against the United States

unless they proved they had title to the land and passed title to the United

States in 1836. The amount of the compensation to which the Tribe’s

predecessor was entitled—including the amount of any offsets to which the

United States was entitled—was a, if not the, main focus of the ICC

proceedings.

Third, the prior proceedings resulted in a final judgment on the merits.

Indeed, the Tribe’s predecessor was awarded over $10,000,000, which had

grew to over $70,000,000.00 by the time it was distributed. The Tribe itself

received nearly $15,000,000 of the judgment funds.

Fourth, the Tribe’s predecessors had a full and fair opportunity to

litigate the issue of title to the land and whether any interest relating to the

land was restored by the 1855 Treaty. In fact, the Tribe’s predecessor
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prevailed on that issue, convincing the ICC that no interest was restored to the

Tribe in the 1855 Treaty.

The district court rejected Municipal Defendants’ issue-preclusion

argument on the grounds that “it does not appear to the Court that the ICC

ever litigated whether the 1855 Treaty created a permanent reservation.”

(R.E.554, PageID#6726). As the court correctly recognized, there is no

indication that the eventual judgment in favor of the Tribe incorporated a

decision that the reservation had been disestablished or otherwise existed.

(Id., PageID#6727). According to the court, because the issue of a reservation

was not explicitly addressed in the ICC opinions, its existence was not an issue

decided in those proceedings.

But where the district court erred is in failing to recognized that the

very fact that the United States was not allowed an offset reflecting the value

of the reservation the Tribe now claims was created in 1855 proves that the

ICC concluded no reservation existed.

In short, the Tribe prevailed in the ICC proceedings by recovering

consideration for the land at issue in an amount that was not reduced to

reflect the value of a reservation. The ICC’s implicit decision that no

reservation warranting an offset existed, and that the Tribe was entitled to
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compensation based on the total, then-market value of the land, bars the Tribe

from relitigating that issue in this case.

CONCLUSION

For the reasons set forth herein, forth herein. The Municipal Defendants

request that this Court affirm the judgment of the lower court, either because

the Tribe’s claim is precluded by judicial estoppel; because the Tribe’s claim is

precluded by issue preclusion; or because the 1855 Treaty did not create a

reservation. The Municipal Defendants further request any and all other relief

to which they are entitled.

Respectfully submitted,

By /s/Jeffrey C. Gerish
Jeffrey C. Gerish (P51338)
David K. Otis (P31627)
PLUNKETT COONEY
Attorneys for the Intervenor
City and County Defendants
38505 Woodward Avenue
Suite 100
Bloomfield Hills, MI 48304
jgerish@plunkettcooney.com
dotis@plunkettcooney.com

Dated: May 20, 2020
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ADDENDUM – DESIGNATION OF RELEVANT DISTRICT COURT
DOCUMENTS

RECORD
ENTRY

DATE DESCRIPTION PageID #

1 8/21/15 Complaint 1-18
420 8/6/18 Intervenor Defendants’ Motion for

Judgment on the Pleadings Pursuant
to Rule 12(c)

4721

429 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c)

5078-5111

429-1 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit A-Petition

5112-5118

429-2 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit B-Complaint

5119-5133

429-3 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit C-Findings of Fact

5134-5173

429-4 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit D-Opinion of the
Commission

5174-5215

429-5 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit E-Opinion of the Commission

5216-5228

429-7 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit G-Findings of Fact

5237-5248

429-9 8/7/18 Brief in Support of Intervenor 5253-5258
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Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit I-Opinion of the Commission

429-10 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit J-Opinion of the Commission

5259-5291

429-11 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit K-Opinion of the Commission

5292-5376

429-13 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit M-Public Law 105-143, 111
Stat 2652

5579-5394

429-14 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit N-Distribution Statute

5395-5396

429-15 8/7/18 Brief in Support of Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c),
Exhibit O-Waganakising Odawa,
Tribal Code of Law, Title VII, §§
7.101, 7.203(C)

5397-5408

513 10/23/18 Tribe’s Response to Intervenor
Defendants’ Motion for Judgment on
the Pleadings Pursuant to Rule 12(c)

5939-5979

530 11/7/18 Intervenor Defendants’ Reply to
Plaintiff ’s Response to Motion for
Judgment on the Pleadings

6195-6204

554 1/31/19 Opinion 6713-6736
558-6 2/8/19 Joint Appendix Exhibit 5, 1855

Treaty
6891-6901

558-11 2/8/19 Joint Appendix Exhibit 10- 7124-7160
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RECORD
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DATE DESCRIPTION PageID #

Proceedings of Counsel w Chippewas
& Ottawas

568 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record

9214-9242

568-1 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit A-1854
Treaty

9243-9249

568-2 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit B- Treaty
with the Menominee of 1854, 10
Stat. 1064

9250-9253

568-3 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit C- 1854
Treaty with the Kickapoo, 10 Stat.
1078

9254-9259

568-4 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit D-1854
Treaty w Kaskaskia, Peoria, etc., 10
Stat. 1082

9260-9272

568-5 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit E- Treaty
with the Chippewa of 1855, 10 Stat.
1165

9273-9292

568-6 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for

9293-9299
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Summary Judgment Based on
Historic Record- Exhibit F- Treaty
with the Flatheads, 12 Stat. 975

568-8 3/18/19 Intervenor Municipal Defendants’
Brief in Support of Motion for
Summary Judgment Based on
Historic Record- Exhibit H- 1853
Treaty with the Rogue River, 10 Stat.
1018

9317-9321

627 8/15/19 Opinion 12180-12230

Open.18288.53529.24100253-1
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