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INTRODUCTION 

 This is a challenge by the City of Council Bluffs, Iowa and the States of 

Iowa and Nebraska to a decision of the National Indian Gaming Commission 

(NIGC).  The decision concerns the Ponca Tribe’s right to undertake “Class II 

gaming” under the Indian Gaming Regulatory Act (IGRA) on land in Carter Lake, 

Iowa.  In an opinion for NIGC, the Department of the Interior (Interior) concluded 

that the Ponca Restoration Act (PRA) does not restrict to Knox and Boyd Counties, 

Nebraska the land that is eligible for gaming under IGRA’s “restored lands” 

exception.  The NIGC adopted that opinion, which analyzed the statute as a whole 

and applied other traditional tools of statutory construction. 

Focusing on a single provision of the PRA (Section 4(c)), Plaintiffs disagree 

with the agencies’ statutory interpretation.  Plaintiffs also argue that NIGC erred in 

failing to apply, or even to consider, a regulation promulgated by Interior to 

implement IGRA, namely, 25 C.F.R. § 292.11(a)(1).  In their view, that regulatory 

provision requires the conclusion that the PRA restricts gaming to Knox and Boyd 

Counties regardless of the interpretation that results from applying the traditional 

tools of statutory construction. 

The district court rejected Plaintiffs’ challenges to NIGC’s statutory 

interpretation, and it rejected the relevance of the cited regulation on the ground 

that even if Interior had intended to do so, an agency has no authority to tell a court 
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to interpret a statute in that manner.  As explained herein, that judgment was 

correct and should be affirmed. 

STATEMENT OF JURISDICTION 

 (A) The district court had subject matter jurisdiction under 28 U.S.C. 

§ 1331, as Plaintiffs’ claim arises under the aforementioned federal statutes (IGRA 

and the PRA) and the Administrative Procedure Act (APA), 5 U.S.C. §§ 701 et seq. 

 (B) This Court has jurisdiction under 28 U.S.C. § 1291.  As elaborated 

in Subsection D.3 of the Statement of the Case below (pp. 12-14), the judgment 

appealed from finally decided three issues and remanded to NIGC a distinct fourth 

issue.  Appendix 300-36.  Under Sisseton-Wahpeton Oyate of Lake Traverse 

Reservation v. U.S. Army Corps of Engineers, 888 F.3d 906, 920 (8th Cir. 2018), 

that judgment was final as to those three issues. 

 (C) The district court entered judgment on March 28, 2019.  

Appendix 337.  Plaintiffs timely filed a motion to amend the judgment under 

Federal Rule of Civil Procedure 59(e), and the district court denied it on 

August 12, 2019.  Appendix 355-68.  Plaintiffs filed a notice of appeal on 

August 26, 2019.  The appeal is timely under Federal Rule of Appellate Procedure 

4(a)(1)(B)(iii) & (4)(A)(iv). 

 (D) The appeal is from a judgment that is final in relevant part under this 

Court’s decision in Sisseton-Wahpeton Oyate, 888 F.3d at 920. 
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STATEMENT OF THE ISSUES 

1. Whether the PRA, when interpreted using the traditional tools of 

statutory construction, restricts the land that may qualify for IGRA’s restored lands 

exception to Knox and Boyd Counties, Nebraska. 

Most apposite authority:  Public Water Supply District No. 3 v. City of 

Lebanon, 605 F.3d 511 (8th Cir. 2010); and City of Roseville v. Norton, 348 F.3d 

1020 (D.C. Cir. 2003). 

2. Whether Interior’s regulations implementing IGRA’s exceptions to its 

general prohibition on gaming on land taken into trust after the statute’s enactment, 

25 C.F.R. Part 292, have any relevance to the interpretation of the PRA. 

Most apposite authority:  73 Fed. Reg. 29,354 (May 20, 2008). 

STATEMENT OF THE CASE 

 Ponca Restoration Act 

In 1962, Congress terminated the tribal status of the Ponca Tribe and the 

government-to-government relationship between the Tribe and the United States 

and directed the sale of its reservation in Knox County, Nebraska.  See Pub. L. 

No. 87-629, 76 Stat. 429; Nebraska ex rel. Bruning v. U.S. Department of Interior, 

625 F.3d 501, 503 n.2 (8th Cir. 2010) (“Bruning”).  In 1990, Congress restored the 

Tribe’s status as a federally recognized tribe in the PRA, Pub. L. No. 101-484, 104 

Stat. 1167 (formerly codified at 25 U.S.C. §§ 983-983h). 
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Section 3 of the PRA provides that all federal laws of general application to 

Indians apply to the restored Tribe and its members, specifically including the 

Indian Reorganization Act (IRA), now codified at 25 U.S.C. § 5101 et seq.  See 

104 Stat. at 1167.  The IRA authorizes Interior to acquire land in trust for Indians.  

25 U.S.C. § 5108. 

Section 4(c) of the PRA requires Interior to take into trust for the Tribe up to 

1,500 acres located in Knox or Boyd Counties, Nebraska:  “The Secretary shall 

accept not more than 1,500 acres of any real property located in Knox or Boyd 

Counties, Nebraska, that is transferred to the Secretary for the benefit of the 

Tribe.”  104 Stat. at 1167.  Section 4(c) provides, however, that this mandatory 

authority does not limit Interior’s discretionary authority to take additional land 

into trust under the IRA:  “The Secretary may accept any additional acreage in 

Knox or Boyd Counties pursuant to his authority under the [IRA].”  Id. at 1167-68.  

Section 4(e) further provides that “[r]eservation status shall not be granted any land 

acquired by or for the Tribe.”  Id. at 1168. 

Some federal services to tribal members are provided only to those residing 

on or near a reservation.  Section 5 of the PRA restored to the Tribe and its 

members eligibility “for all Federal services and benefits furnished to federally 

recognized tribes without regard to the existence of a reservation for the Tribe.”  

104 Stat. at 1168.  The 1990 version of Section 5 provided that “members of the 
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Tribe residing in Knox, Boyd, Madison, Douglas, or Lancaster Counties of 

Nebraska or Charles Mix County of South Dakota shall be deemed to be residing 

on or near a reservation.”  Id.  In 1996, Congress expanded this list of counties to 

include “Sarpy, Burt, Platte, Stanton, Holt, Hall, Wayne, Knox, Boyd, Madison, 

Douglas, or Lancaster Counties of Nebraska, Woodbury or Pottawatomie [sic] 

Counties of Iowa, or Charles Mix County of South Dakota.”  Pub. L. No. 104-109, 

§ 12, 110 Stat. 763, 765. 

Section 10(a) of the PRA directed Interior to work with the Tribe to establish 

an economic development plan for the Tribe and to submit that plan to Congress.  

104 Stat. at 1168. 

 Indian Gaming Regulatory Act 

IGRA authorizes gaming operations by Indian tribes on “Indian lands,” 

which include land held in trust by the United States for an Indian tribe.  25 U.S.C. 

§ 2703(4).  But IGRA prohibits gaming on trust land acquired after the date of its 

enactment (October 17, 1988) unless an exception applies.  Id. § 2719.  One 

exception—the “Two-Part Determination”—requires (1) Interior’s determination 

that gaming “would be in the best interest of the Indian tribe and its members, and 

would not be detrimental to the surrounding community”; and (2) the concurrence 

of the state governor.  Id. § 2719(b)(1)(A).  Another exception—commonly 

referred to as the “restored lands exception”—authorizes gaming on lands “taken 
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into trust as part of . . . the restoration of lands for an Indian tribe that is restored to 

Federal recognition.”  Id. § 2719(b)(1)(B)(iii).  IGRA does not further define the 

term “restoration of lands.” 

Interior, NIGC, and courts traditionally determined whether lands acquired 

in trust after 1988 qualified for the restored lands exception by applying a so-called 

“common-law” three-factor test that considers:  (1) the location of the trust 

acquisition; (2) the timing of the trust acquisition; and (3) other factual 

circumstances surrounding the trust acquisition.  See, e.g., Grand Traverse Band of 

Ottawa & Chippewa Indians v. U.S. Attorney, 198 F. Supp. 2d 920, 935 (W.D. 

Mich. 2002), aff’d, 369 F.3d 960 (6th Cir. 2004).  In 2008, however, Interior 

promulgated regulations to explain how it would interpret the statutory exceptions 

to IGRA’s general prohibition on gaming on after-acquired trust land.  73 Fed. 

Reg. 29,354 (May 20, 2008) (codified at 25 C.F.R. Part 292).  The restored lands 

exception is addressed at 25 C.F.R. §§ 292.11 and 292.12.  For tribes like the 

Ponca Tribe whose government-to-government relationship with the United States 

was restored through congressional action, lands acquired in trust after the PRA’s 

enactment qualify as “restored lands” in either of two circumstances: 

(1) The legislation requires or authorizes the Secretary to take land 
into trust for the benefit of the tribe within a specific geographic area 
and the lands are within the geographic area; or 
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(2) If the legislation does not provide a specific geographic area for 
the restoration of lands the tribe must meet the requirements of 
§ 292.12. 

Id. § 292.11(a). 

 Section 292.12 specifies how “a tribe establish[es] connections to newly 

acquired lands for the purposes of the ‘restored lands’ exception.”  Section 292.26, 

commonly referred to as the “grandfather clause,” addresses the extent to which 

the regulations apply to administrative proceedings that commenced prior to the 

effective date of the regulations. 

 Proceedings leading up to this Court’s 2010 decision 

In 2000, at the Tribe’s request, the Great Plains Regional Director of the 

Bureau of Indian Affairs (BIA) decided to take a 4.8-acre parcel of land in Carter 

Lake, Iowa into trust for the Tribe.  Bruning, 625 F.3d at 503-04.  Carter Lake is 

located in Pottawatamie County, Iowa, but it is separated from the remainder of the 

County by the Missouri River—having been cut off from the rest of Iowa in 1877 

by the River’s avulsion—and it is now surrounded by Omaha, Nebraska.  The State 

of Iowa and Pottawattamie County objected to the trust acquisition because they 

opposed the possibility of gaming on the Carter Lake parcel.  In 2002, the Interior 

Board of Indian Appeals (IBIA) rejected their challenge to the Regional Director’s 

decision.  Iowa v. Great Plains Regional Director, 38 IBIA 42 (Aug. 7, 2002). 
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In an attempt to preclude a judicial challenge to the IBIA’s decision, the 

Tribe “reached a purported agreement” with Iowa and Pottawattamie County—

memorialized in the BIA’s “Corrected Notice of Intent to Take Land In Trust” 

published on December 6, 2002—that the Tribe could undertake gaming on the 

parcel only if it was approved under the Two-Part Determination procedure.  See 

Bruning, 625 F.3d at 504-05.  The Corrected Notice stated that the “Ponca Tribe 

has acknowledged that the lands are not eligible for the exceptions under 25 U.S.C. 

Sec. 2719(b)(1)(B).”  Id. at 504. 

In 2007, the Tribe sought NIGC’s approval for a site-specific ordinance to 

conduct gaming operations on the Carter Lake parcel, asserting that the land was 

eligible for gaming under the restored lands exception.  Id. at 505.  On October 22, 

2007, the NIGC Chairman disapproved the ordinance, adopting the analysis in a 

memorandum of the same date by NIGC’s Associate General Counsel, with which 

Interior had concurred.  Id. at 505-06; Appendix 117-50.  Applying the common-

law three-factor test, the Chairman concluded that the Tribe had sufficient 

geographic ties to the parcel and that the timing of the trust acquisition was 

sufficiently close to the time of the Ponca’s restoration.  Appendix 140-44.  But the 

Chairman concluded, based on the 2002 purported agreement, that the parcel 

would not be treated as restored land, because “the factual circumstances 

surrounding the acquisition for the Carter Lake land show that it was not taken into 
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trust as part of the Tribe’s restoration.”  Bruning, 625 F.3d at 506; see also 

Appendix 117, 144-50. 

The full Commission reversed on December 31, 2007.  Bruning, 625 F.3d 

at 506; Appendix 86-103.  NIGC decided that the 2002 purported agreement was 

not a relevant factual circumstance because it occurred after the Regional 

Director’s 2000 decision; it held that the location, timing, and other factual 

circumstances surrounding the acquisition all supported the conclusion that the 

Carter Lake parcel qualified as restored lands, eligible for gaming under that 

exception.  Bruning, 625 F.3d at 506-07. 

The State of Iowa and the State of Nebraska challenged the NIGC’s decision 

in federal district court, arguing that (1) Interior, not NIGC, had authority to make 

the restored lands determination, and Interior had decided in the Corrected Notice 

that the Carter Lake parcel was not restored lands; (2) the decision was arbitrary 

and capricious because it did not consider the 2002 purported agreement; and 

(3) the decision was contrary to the PRA.  Id. at 507.  The district court agreed 

with the States’ first two arguments, but declined to interpret the PRA because that 

issue had not been adequately addressed in the NIGC’s decision or the briefs.  Id. 

Interior and NIGC brought a “limited appeal” in this Court, seeking remand 

to permit NIGC (in consultation with Interior) to consider the Tribe’s purported 

agreement with Iowa and the PRA.  Id. at 508.  The Court held that BIA’s 
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publication of the Corrected Notice did not constitute a decision that the Carter 

Lake parcel was not eligible for restored lands status, and it agreed that the 

requested remand was appropriate.  Id. at 510-13.1  The Court remanded the case 

for the agencies to consider the purported agreement and for Interior to determine 

in the first instance “whether the PRA limits the Tribe’s ‘restored lands’ to two 

counties in Nebraska.”  Id. at 512-13. 

 Proceedings following this Court’s 2010 decision 

1. Interior’s 2012 opinion on the PRA 

On remand to the agencies, and following briefing by the parties, the 

Solicitor of the Interior addressed the issue whether the PRA limits the Tribe’s 

restored lands to Knox and Boyd Counties.  In an opinion letter to NIGC dated 

March 13, 2012 (PRA Opinion), Interior concluded that the PRA “does not limit 

the designation of restored lands for gaming purposes to lands located within Knox 

and Boyd Counties.”  Appendix 54.  The PRA Opinion had two parts. 

The first part analyzed the text of Sections 3 and 4(c), the legislative history 

of Section 4(c), and the purpose of the statute.  Appendix 61-63, 64-66.  It also 

compared the PRA to numerous other statutes in which Congress had expressed 

either a restriction on the geographic area within which Interior could take land 

                                           
1 Disregarding this Court’s holding, plaintiffs incorrectly assert that Interior 
“agreed that the Carter Lake parcel was not part of the Tribe’s restoration of lands 
under IGRA” at the time it took the parcel into trust.  Opening Brief 4. 
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into trust or a restriction on gaming.  Appendix 63-64.  Interior concluded that 

“there is no basis to find a plain language restriction against application of the 

restored lands factors outside of Knox and Boyd Counties.”  Appendix 66. 

 Interior could have ended its analysis there, but it went on in the second 

part of the PRA Opinion to provide several additional reasons why it would not 

interpret the PRA to preclude application of the restored lands factors to trust lands 

outside of Knox and Boyd Counties “[e]ven assuming, for argument’s sake, that 

the statute is silent and therefore ambiguous.”  Appendix 66. 

2. NIGC’s 2017 decision 

At NIGC’s request, the parties also briefed the issues of the validity, legal 

effect, and weight of the 2002 agreement and BIA’s Corrected Notice.  After 

consultation with Interior, NIGC issued an Amendment to Final Decision and 

Order on November 13, 2017, reaffirming its 2007 Final Decision and Order that 

approved the Tribe’s site-specific ordinance.  Appendix 11-51. 

Based on an extensive factual and legal analysis, NIGC first concluded that 

the 2002 agreement did not estop the Tribe from seeking to game under the 

restored lands exception.  Appendix 14-39.  Next, with respect to the PRA, NIGC 

incorporated by reference the PRA Opinion concluding that the PRA does not 

restrict restored lands status to Knox and Boyd Counties.  Appendix 39-40. 
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Finally, NIGC explained that while the PRA Opinion concludes that the 

Carter Lake parcel “may qualify for restored lands status, it does not address 

whether the parcel does qualify.”  Appendix 40 (emphasis added).  Addressing that 

question, NIGC considered whether to apply the common-law three-factor test or 

the test in 25 C.F.R. § 292.12.  NIGC concluded that the regulation does not apply 

because of the grandfather clause in 25 C.F.R. § 292.26.  Appendix 42-43.  

Consequently, NIGC applied the common-law test, concluding that “the test set 

forth in Grand Traverse establishes that the Carter Lake parcel is restored lands.”  

Appendix 50. 

3. The district court’s decision 

Plaintiffs challenged NIGC’s 2017 decision on four grounds:  (1) NIGC 

erred as a matter of law in concluding that the 2002 agreement did not estop the 

Tribe from seeking to game under the restored lands exception; (2) NIGC’s 

interpretation of the PRA conflicted with the PRA’s plain language or was 

otherwise unreasonable; (3) NIGC should have applied the Part 292 regulations; 

and (4) in addition to deciding whether the 2002 agreement estopped the Tribe 

from invoking the restored lands exception, NIGC should have considered the 

agreement as a factual circumstance of the trust acquisition in its restored lands 

analysis.  The parties filed cross-motions for summary judgment.  On March 26, 

2019, the district court rejected Plaintiffs’ first three challenges.  Appendix 300-36. 
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With respect to the PRA, the court analyzed the statute under the two-step 

analysis in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 

U.S. 837, 842 (1984).  Appendix 322.  The court first undertook its own analysis of 

the PRA’s text and legislative history and compared the PRA to other restoration 

acts.  Id. at 23-26.  It concluded that “the plain language of the Act” does not show 

“Congress’s clear intent to limit restored lands to those held in trust for the Tribe in 

Knox and Boyd Counties.”  Appendix 325.  To the contrary, given Section 3’s 

“broad incorporation of ‘Federal laws of general application to Indians and Indian 

tribes,’ and Congress’s clear intent to encroach only minimally on the Secretary’s 

discretion in dealing with Native American tribes, the reasonable conclusion is that 

Congress was content to let the Secretary deal with the issue of restored lands if it 

ever arose.”  Id. 

The district court then briefly addressed whether NIGC’s similar 

interpretation was “reasonable” under the “second part of the Chevron analysis,” 

concluding that it was:  “As a matter of Chevron deference, and for the reasons 

summarized in the preceding paragraph, the Court finds the NIGC’s interpretation 

is entirely reasonable.”  Appendix 326.  The district court rejected Plaintiffs’ 

argument that 25 C.F.R. § 292.11(a)(1)—which Plaintiffs asserted would have led 

to a different result—governed interpretation of the PRA or should be considered 

as persuasive authority.  Appendix 326-27. 
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With respect to NIGC’s conclusion that the Carter Lake parcel qualifies for 

the restored lands exception, the district court first addressed whether the analysis 

required use of the common-law three-factor test or use of Interior’s regulations.  

Appendix 328-32.  The grandfather clause in 25 U.S.C. § 292.26 exempts (1) final 

agency decisions made before the regulations’ enactment and (2) agency legal 

opinions issued before the regulations’ effective date.  The court viewed 

application of the grandfather clause to be ambiguous where, as here, a court 

remands a final agency decision that predated the regulations.  But the court 

discerned a “clear intent” in the preamble “to limit the ‘retroactive effect’ of the 

regulations” in order to protect parties’ reliance on legal opinions issued by Interior 

or the NIGC before the regulations.  Appendix 331 (citing 73 Fed. Reg. at 29,372).  

For that and other reasons, the court concluded that NIGC’s interpretation of the 

grandfather clause was “not clearly erroneous.”  Appendix 332.   

But the district court agreed with Plaintiffs that this Court had directed 

NIGC to consider the 2002 purported agreement in two different contexts:  

(1) whether the agreement estopped the Tribe from asserting restored land status; 

and (2) “the facts and circumstances surrounding the agreement as part of its 

restored lands analysis.”  Appendix 332-36.  The court remanded NIGC’s decision 

for it to “evaluate the 2002 Agreement and Corrected Notice as factual 

circumstances of the trust acquisition.”  Appendix 336. 
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On April 30, 2019, NIGC issued a Revised Amendment to Final Decision 

and Order, in which it concluded that the Carter Lake parcel qualifies as restored 

lands under the common-law test even when the 2002 agreement and Corrected 

Notice are considered as factual circumstances.  Appendix 342-54.  That decision 

is not before this Court in this appeal. 

SUMMARY OF ARGUMENT 

 1. After thoroughly analyzing the text, legislative history, and purpose of 

the PRA, and after comparing the PRA to other statutes, Interior concluded that 

Congress did not intend to restrict to Knox and Boyd Counties, Nebraska the lands 

that may qualify as restored lands under IGRA.  The district court undertook a 

similar statutory analysis and reached the same conclusion.  Plaintiffs’ contrary 

conclusion focuses on one provision—Section 4(c)—and improperly reads it 

without context to evince congressional intent to limit IGRA’s restored lands 

exception to those two counties. 

Section 4(c) does not expressly address gaming; it limits mandatory trust 

acquisitions to 1,500 acres in Knox and Boyd Counties, but Section 3 authorizes 

discretionary trust acquisitions under the IRA without restriction to any specified 

geographic area.  Plaintiffs’ arguments for ignoring Section 3 in discerning 

Congress’s intent regarding the restored lands exception—the title of Section 4 and 

the maxim expressio unius est exclusio alterius—are wholly unpersuasive.  In 
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addition, Plaintiffs fail to undercut the force of the comparison between the 

numerous statutes in which Congress restricted the right of a restored tribe to 

undertake gaming—either by expressly restricting gaming or by expressly 

restricting the area within which Interior may take land into trust for the tribe—and 

the PRA, which employed neither device.  Plaintiffs also fail to undercut Interior’s 

reliance on Section 5 (providing for a large tribal service area) and Section 10 

(providing for an economic development plan that is not limited to Knox and Boyd 

Counties) as further evidence that Congress did not intend to limit the economic 

opportunity afforded by IGRA to Knox and Boyd Counties. 

2. Although all parties agree that Congress’s intent may be determined at 

Chevron step one, Plaintiffs argue at length that the agencies’ interpretation is not 

entitled to deference because it assertedly conflicts with a regulation that Interior 

promulgated in 2008—25 C.F.R. § 292.11(a)(1)—to explain how it will apply 

IGRA’s restored lands exception.  That argument is based on Plaintiffs’ 

unsupported interpretation of the regulation.  The district court properly rejected 

their argument because Interior could not (and did not) tell courts to interpret a 

statute in a manner contrary to application of the well-established tools of statutory 

construction.  Plaintiffs fail to argue why the district court was incorrect. 

 The judgment of the district court should be affirmed. 
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STANDARD OF REVIEW 

 This Court reviews de novo a district court’s judgment following record-

based review under the APA.  Voyageurs National Park Ass’n v. Norton, 381 F.3d 

759, 763 (8th Cir. 2004).  Under the APA, a court may set aside an agency action 

only if, based on the administrative record, the action was “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. 

§ 706(2)(A). 

 An agency’s interpretation of a statute that it is charged with administering 

is reviewed under Chevron’s two step-analysis.  Employing “traditional tools of 

statutory construction,” a court first determines whether “Congress has directly 

spoken to the precise question at issue.”  467 U.S. at 842, 843 n.9.  “If the intent of 

Congress is clear, that is the end of the matter; for the court, as well as the agency, 

must give effect to the unambiguously expressed intent of Congress.”  Id. at 842-

43.  If the statute is ambiguous, however, a court must accept the implementing 

agency’s reasonable construction, “even if the agency’s reading differs from 

what the court believes is the best statutory interpretation.”  National Cable & 

Telecommunications Ass’n v. Brand X Internet Services, 545 U.S. 967, 980 (2005). 

ARGUMENT 

 This appeal challenges the agencies’ and district court’s interpretation of the 

Ponca Restoration Act.  Opening Brief 26.  Plaintiffs also broadly assert that they 
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are “appealing the district court’s rejection of the applicability of the Part 292 

regulations.”  Id.  But the Opening Brief reveals that Plaintiffs seek only to apply 

25 C.F.R. § 292.11(a)(1) to the interpretation of the PRA; they do not seek to apply 

§ 292.12 to the question whether the Carter Lake parcel qualifies as restored lands. 

 Plaintiffs have expressly waived their right to appeal the NIGC’s decision, 

upheld by the district court, that the Tribe was not estopped by the 2002 agreement 

from seeking to game under the restored lands exception.  Opening Brief 25.  

Plaintiffs have also expressly accepted the district court’s limited remand to NIGC 

to consider the agreement and the Corrected Notice as factual circumstances under 

the common-law test for restored lands.  Id. at 26.2 

I. The Ponca Restoration Act does not expressly or impliedly 
restrict gaming to land acquired in Knox and Boyd Counties. 

 The question presented is not whether Congress affirmatively authorized 

gaming on the Carter Lake parcel, but whether Congress intended in the PRA to 

restrict the scope of IGRA’s restored lands exception to Knox and Boyd Counties, 

Nebraska.  The PRA does not expressly limit IGRA’s restored lands exception:  

                                           
2 NIGC complied with the district court’s remand order by issuing its April 30, 
2019 decision.  If this Court holds that the PRA does not restrict restored lands to 
Knox and Boyd Counties, Plaintiffs will have to choose whether to accept or to 
challenge the NIGC’s latest decision.  In any such challenge, Plaintiffs will not 
have the right to relitigate factual findings and legal conclusions in the 2007 and 
2017 decisions except to the extent the district court’s limited remand reopened 
them for reconsideration. 
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(1) there is no reference to gaming in its text, and (2) although Section 4(c) limits 

mandatory trust acquisitions to 1,500 acres in Knox and Boyd Counties, Section 3 

authorizes discretionary trust acquisitions under the IRA without restriction to any 

specified geographic area.  Notably, Plaintiffs do not challenge Interior’s authority 

under the IRA to take land into trust for the Tribe in Carter Lake, Iowa.  Opening 

Brief 34. 

In the first part of the PRA Opinion, Interior thoroughly analyzed the text of 

Sections 3 and 4, the PRA’s purpose, and the legislative history of Section 4, and it 

compared the PRA to other restoration acts.  Interior explained that “Congress 

expressly enacted the PRA for the purpose of restoring federal recognition to the 

Ponca Tribe and laying the foundations of an economic development plan to 

support the Tribe’s self-sufficiency.”  Appendix 61-62.  The PRA “by its express 

terms provided for the acquisition of land through both mandatory and 

discretionary mechanisms,” and “[n]othing in the plain language of the PRA limits 

[Interior’s] ability under the IRA to acquire lands outside of the two counties or 

precludes such land from qualifying as restored land under IGRA.”  Appendix 62.  

To the contrary, “the PRA on its face provides that all laws of general application 

to tribes apply to the Ponca Tribe, which would include the restored lands 

exemption in IGRA.”  Id.  That exemption puts terminated tribes “in a comparable 
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position to earlier recognized tribes while simultaneously limiting after-acquired 

property in some fashion.”  Id. (quoting Grand Traverse, 198 F. Supp. 2d at 935). 

Interior then compared the PRA to the Coos, Lower Umpqua, and Siuslaw 

Restoration Act analyzed in Oregon v. Norton, 271 F. Supp. 2d 1270 (D. Or. 

2003).  Id.  The Coos restoration act specified four parcels for mandatory trust 

acquisition but did not expressly limit trust acquisitions to those four parcels.  Id. 

at 1272-73.  The Oregon court concluded that the restoration act did not limit 

restored lands to the four parcels, and that IGRA was properly interpreted to 

“authoriz[e] the Secretary to declare as restored those lands bearing a significant 

connection to an Indian tribe, in addition to lands specifically identified in a 

restoration act.”  Id. at 1278.  Interior applied this reasoning to the PRA:  “The 

plain meaning of the PRA’s geographic language, without any express limit on 

gaming or on the application of IGRA, does not preclude the federal government’s 

application of the fact-based test to determine whether land outside of Knox and 

Boyd Counties qualifies as restored land under IGRA.”  Appendix 62-63. 

Interior then contrasted the PRA with three earlier restoration acts that 

“limit[ed] all trust acquisitions to a specified geographic area”:  (1) the Siletz 

Indian Tribe Restoration Act of 1977; (2) the Grand Ronde Restoration Act of 

1983; and (3) the Paiute Indian Tribe of Utah Restoration Act of 1980.  

Appendix 63.  Interior also contrasted the PRA with statutes—some enacted before 
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the PRA and some after—that expressly included a restriction on gaming:  

(1) 1987 legislation restoring the Ysleta del Sur Pueblo and the Alabama and 

Coushatta Tribes of Texas; (2) the Wampanoag Tribal Council of Gay Head, Inc., 

Indian Claims Settlement Act of 1987; (3) the Torres-Martinez Desert Cahuilla 

Indian Claims Settlement Act of 2000; (4) the Cow Creek Band of Umpqua Tribe 

of Indians Recognition Act of 1998; (5) the Rhode Island Indian Claims Settlement 

Act of 1996; and (6) the Catawba Indian Tribe of South Carolina Land Claims 

Settlement Act of 1993.  Appendix 63-64.  Congress plainly knows how to restrict 

gaming—either directly or by limiting trust acquisitions—and did not do so here. 

Interior explained that the reference to Knox and Boyd Counties was added 

to Section 4(c) “as a means of differentiating between the Secretary’s mandatory 

and discretionary trust acquisition authority.”  Appendix 65.  The bill passed by the 

Senate on July 18, 1990 (S. 1747) had required the Secretary to acquire in trust 

“any real property that is transferred to the Secretary for the benefit of the Tribe.”  

Appendix 59.  By letter dated September 13, 1990, Interior asked the House 

Committee on Interior and Insular Affairs to limit mandatory trust acquisitions to 

Knox and Boyd Counties and to preserve the Secretary’s discretion over other trust 

acquisitions.  Id.  The bill as passed by the House included the provision limiting 

mandatory trust acquisitions to 1,500 acres in Knox and Boyd Counties and also 

included the provision “clarif[ying] that 1,500 acres is not intended to be a 
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statutory cap on the Secretary’s ability to take more land into trust within those 

counties.”  Appendix 59, 65. 

Interior completed the first part of its analysis by emphasizing that the “PRA 

must be read against the backdrop of the IRA and IGRA,” and that the purpose of 

all three statutes is “to support tribal economic development and self-sufficiency.”  

Appendix 66.  This analysis sufficiently demonstrates that Congress did not intend 

to restrict IGRA’s restored lands exception to Knox and Boyd Counties. 

 Interior also provided additional reasons (detailed in Section I.C. below) for 

its conclusion in the event that the absence of an express reference to gaming in the 

PRA would be construed as ambiguity.  Appendix 66-69.  Although Interior 

characterized the second part of its opinion as a Chevron step two analysis—which 

it observed was entitled to deference—the analysis was largely a further 

application of traditional tools of statutory construction that could appropriately 

have been included in the first part of the opinion.   

Plaintiffs wrongly assert that the district court found that “the PRA was 

ambiguous with respect to the location of any restored land.”  Opening Brief 26; 

accord id. at 29 (the district court “found ambiguity in the statute”).  To the 

contrary, the court first analyzed the PRA without reference to the PRA Opinion, 

and it similarly concluded that the PRA did not clearly restrict restored lands to 

Knox and Boyd Counties but was instead reasonably interpreted to leave the 
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restored lands analysis to be determined under IGRA.  Appendix 325.  While the 

court bolstered the conclusion of its statutory analysis with a brief statement that 

Interior’s conclusion was reasonable and entitled to deference at Chevron step two, 

Plaintiffs go too far in suggesting that the district court’s decision turned on 

deference to the agencies’ “broad interpretation of the PRA.”  Opening Brief 29.  

The district court undertook its own statutory analysis and simply reached the same 

conclusion as the agencies.  This Court may—and should—do the same. 

As elaborated below, Plaintiffs’ attacks on the foregoing analysis lack merit. 

 Plaintiffs incorrectly focus on Section 4(c) in isolation. 

Plaintiffs err by myopically focusing on Section 4(c) of the statute, even 

referring to it as “[t]he relevant provision of the PRA.”  Opening Brief 31 

(emphasis added).  But one must “read statutes as a whole,” while “considering the 

purpose and context of the statute.”  Public Water Supply District No. 3 v. City of 

Lebanon, 605 F.3d 511, 520 (8th Cir. 2010) (internal quotation marks omitted).  

Plaintiffs violate the “cardinal principle of statutory construction that [one] must 

give effect, if possible, to every clause and word of a statute.”  NLRB v. SW 

General, Inc., 137 S. Ct. 929, 941 (2017).  In particular, they ignore Section 3, 

which confirms the applicability of both the IRA and IGRA to the Tribe.  Under 

that provision, Interior may take land into trust for the Tribe with no geographic 

Appellate Case: 19-2898     Page: 31      Date Filed: 12/18/2019 Entry ID: 4863216 



24 

restriction (assuming the IRA’s standards are met), and Interior and NIGC may 

treat such land as “restored lands” (assuming IGRA’s standards are met). 

Moreover, Plaintiffs mischaracterize the PRA in asserting that it designated 

“Knox and Boyd Counties as the area where the Secretary should take land into 

trust for the Tribe.”  Opening Brief 29-30 (emphasis added).  Section 4(c) 

designates the two counties as the area where the Secretary must take up to 1,500 

acres of land into trust if requested by the Tribe, but it otherwise does not specify 

the area in which the Secretary may or should take land into trust for the Tribe.  

Indeed, Plaintiffs agree that Section 4(c) does not “restrict[] the Secretary from 

using other authority”—specifically, the IRA—“to take land into trust for the Tribe 

outside of” Knox and Boyd Counties.  Id. at 11. 

Plaintiffs offer two reasons why Section 3 may be ignored, neither of which 

has merit. 

1. The title of Section 4 provides no basis for ignoring 
Section 3. 

Plaintiffs correctly state that Congress is presumed to be “aware of existing 

law when it passes legislation.”  Opening Brief 32 (quoting South Dakota v. 

Yankton Sioux Tribe, 522 U.S. 329, 351 (1998)).  But their application of this 

canon of construction makes no sense.  Plaintiffs rely on the title of Section 4—

“Restoration of Rights.”  Id. at 32-33.  They note that Congress was aware of 

IGRA and its exception to the general prohibition on gaming on land acquired after 
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its enactment when land is “taken into trust as part of . . . the restoration of lands for 

an Indian tribe that is restored to Federal recognition,” 25 U.S.C. § 2719(b)(1)(B)(iii), 

and they argue that “[l]ogically, restored lands would be provided for in the section 

on restoration of rights,” Opening Brief 33.  But Plaintiffs acknowledge in that 

same paragraph that the statute as a whole is “titled the Ponca Restoration Act.”  

Id. (emphasis added).  Each provision of the statute contributes to the restoration 

purpose.  Logic does not compel a singular focus on Section 4 when another 

provision of the restoration statute (Section 3) also authorizes Interior to take land 

into trust. 

Plaintiffs’ reliance on the title of Section 4 is further undercut by that 

provision’s legislative history.  When the PRA was originally introduced by 

Nebraska’s senators, its ten sections were titled as they are in the statute as enacted 

in 1990.  See S. 1747, 101st Cong. (as introduced in Senate, Sept. 18, 1989).  But 

Section 4—“Restoration of Rights”—did not reference Knox and Boyd Counties: 

The Secretary shall accept any real property that is transferred to the 
Secretary for the benefit of the Tribe.  Such real property shall be 
accepted by the Secretary (subject to any rights, liens, or taxes that 
exist prior to the date of such transfer) in the name of the United 
States in trust for the benefit of the Tribe and shall be exempt from all 
taxes imposed by the Federal Government or any State or local 
government after such transfer. 

Id. at 3; see also S. Rep. No. 101-330, at 3 (1990).  Thus, there is no reason to infer 

that the title establishes any intent to restrict IGRA’s restored lands exception to 
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Knox and Boyd Counties.  Interior and the district court both explained that 

Section 4 as originally drafted did not refer to Knox and Boyd Counties.  

Appendix 59, 324.  Yet Plaintiffs provide no explanation for why Section 4’s title 

nonetheless indicates an intent to restrict gaming to those counties. 

Plaintiffs hint that lands taken into trust “under general authorities like the 

IRA” may be “Indian lands” but not restored lands, but they do not develop the 

argument.  See Opening Brief 33.  The remainder of Plaintiffs’ argument in this 

part of their brief is similarly unpersuasive.  They correctly point out that not all 

“Indian lands” as defined in IGRA, 25 U.S.C. § 2703(4)(B), qualify as restored 

lands under id. § 2719(b)(1)(B)(iii).  Opening Brief 33-34.3  They hint that lands 

taken into trust “under general authorities like the IRA” can be “Indian lands” but 

not restored lands, but they do not develop the argument.  See id. at 33.  Their 

suggestion makes no sense.  Through Section 3, Congress expressly applied the 

IRA—including the Secretary’s discretionary land-into-trust authority—to the 

restored Ponca Tribe.  Section 3 also applies IGRA, including the restored lands 

exception, to the Tribe by providing that “all Federal laws of general application to 

Indians and Indian tribes” shall apply to the Ponca Tribe.  104 Stat. at 1167. 

                                           
3 Plaintiffs mistakenly suggest that the phrase “restored lands” is found in IGRA.  
Opening Brief 33.  It is not.  “Restored lands” is commonly used as a shorthand 
reference to the statutory exception. 
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Moreover, Plaintiffs fail to address Oregon v. Norton, 271 F. Supp. 2d 

at 1278-80, on which Interior relied.  Appendix 62.  The court there held that a 

parcel of land that Interior acquired in trust for the restored tribe could qualify as 

restored lands even though it was not included among the parcels specifically 

identified for acquisition in the restoration act.  Plaintiffs neither distinguish that 

case nor demonstrate that its reasoning was flawed. 

2. The maxim expressio unius est exclusio alterius 
provides no basis for ignoring Section 3. 

Plaintiffs’ reliance on the maxim expressio unius est exclusio alterius is no 

more persuasive.  See Opening Brief 34-35.  That maxim—“expressing one item 

of a commonly associated group of series excludes another left unmentioned,” 

United States v. Vonn, 535 U.S. 55, 65 (2002)—does not lead to the conclusion 

that Congress intended to restrict restored lands to Knox and Boyd Counties.  A 

“negative implication . . . depends on context.”  SW General, Inc., 137 S. Ct. 

at 940.  Plaintiffs argue that when Congress in Section 4(c) directs the Secretary to 

take land into trust in Knox and Boyd Counties, it “implicitly excludes other lands 

from being treated the same as the lands in Knox and Boyd Counties.”  Opening 

Brief 34 (emphasis added).  To be sure, the Secretary has a mandatory duty to take 

up to 1,500 acres in trust for the Tribe in those two counties.  But Plaintiffs 

themselves concede that Interior has “authority to take lands like the Carter Lake 

Parcel into trust under the general IRA authority.”  Id.  Interior explained why 
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Congress inserted the reference to Knox and Boyd Counties in Section 4(c).  See 

supra pp. 21-22.  Therefore, Section 4(c) does not support a “sensible inference” 

that Congress was making a distinction in restored lands status.  SW General, 137 

S. Ct. at 940; see also United States v. Basin Electric Power Corp., 248 F.3d 781, 

803-04 (8th Cir. 2001) (the canon is properly “invoked only when other aids to 

interpretation suggest that the language at issue was meant to be exclusive”). 

Plaintiffs then briefly reiterate their reliance on Section 4’s title and refer to 

the Part 292 regulations (addressed in Section II below).  Opening Brief 35.  

Neither argument helps them.  And contrary to their assertion that Congress gave 

“precise instructions” regarding restored lands in Section 4(c), id., that provision 

makes no reference to IGRA in general or restored lands in particular. 

 Plaintiffs incorrectly reject the comparison between the 
PRA and other statutes that either restrict a tribe’s 
authority to conduct gaming operations or limit Interior’s 
discretionary authority to take land into trust for a tribe. 

Congress may readily restrict the right of a restored tribe to undertake 

gaming under IGRA in two ways:  (1) Congress may expressly state whether a 

restored tribe may undertake gaming and, if so, specify the geographic area within 

which such gaming may occur; or (2) Congress may specify the geographic area 

within which the Secretary may take land into trust for the tribe, which has the 

effect of limiting the restored tribe’s ability to game under IGRA to that area.  

Interior provided numerous examples of such statutes in the PRA Opinion.  See 
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supra pp. 20-21.  It is compelling that Congress employed neither of these devices 

in the PRA.  SAS Institute, Inc. v. Iancu, 138 S. Ct. 1348, 1355 (2018) 

(“Congress’s choice to depart from the model of a closely related statute is a 

choice neither we nor the agency may disregard.”). 

The district court similarly concluded that a comparison between the PRA 

and other statutes strongly supports the conclusion that Congress did not intend to 

restrict the Ponca Tribe’s gaming under the restored lands exception to Knox and 

Boyd Counties, citing as examples two of the statutes Interior listed in its opinion.  

Appendix 325.  Plaintiffs criticize the district court for selecting two statutes that 

predate IGRA, suggesting that a comparison is “instructive” only if (1) a statute 

postdates IGRA and (2) expressly uses the term “restored lands.”  Opening 

Brief 37.  Plaintiffs’ effort to discredit the district court’s statutory comparison is 

unpersuasive. 

First, there is no apparent reason why Congress’s expressed intent to restrict 

gaming or trust acquisitions in pre-IGRA statutes is irrelevant.  Indian gaming did 

not commence with IGRA’s enactment.  See generally California v. Cabazon Band 

of Mission Indians, 480 U.S. 202 (1987).  In addition, Plaintiffs’ disregard of pre-

IGRA statutes is disingenuous because Plaintiffs also dismiss as irrelevant the 

post-IGRA statutes with express gaming restrictions that Interior had cited:  “These 

statutes show that when Congress wants to impose further restrictions beyond the 
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restored lands exception, Congress knows how to do this.”  Opening Brief 37 n.5.  

But Plaintiffs do not explain how any of the statutes differentiate between gaming 

restrictions that result from the restored lands exception and “further restrictions,” 

and we can discern no basis for parsing these statutes in this manner.  Second, 

Plaintiffs’ insistence on the use of the precise phrase “restored lands” undercuts 

their own interpretation of the PRA:  the statute uses the word “restoration,” but it 

does not use the phrase “restored lands” in any provision. 

 Plaintiffs’ criticism of Interior’s analysis in the second part 
of its 2012 opinion is unpersuasive. 

Interior’s analysis of Sections 3 and 4(c), the PRA’s purpose, the legislative 

history of Section 4(c), and a comparison of the PRA to other statutes was 

sufficient to conclude that Congress in the PRA did not intend to restrict gaming to 

Knox and Boyd Counties.  But in the event that there was any question about that 

interpretation, Interior went on in the second part of its opinion to provide several 

additional reasons to bolster its interpretation.  Appendix 66-69. 

First, “the Indian canons of construction call for a presumption” that statutes 

enacted for the benefit of an Indian tribe “are to be construed liberally in favor of 

Indians, with ambiguous provisions interpreted to their benefit.”  Appendix 67 

(quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)).   

Second, the PRA “delineates a large tribal service area” encompassing the 

Carter Lake parcel.  Appendix 67.  In City of Roseville v. Norton, 348 F.3d 1020, 
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1026 (D.C. Cir. 2003), the court opined that land within a restored tribe’s specified 

service area should qualify as restored land.  Appendix 67.   

Third, Congress provided in Section 10 for “tribal development 

opportunities outside of Knox and Boyd Counties.”  Appendix 68.  In 2000, 

Interior submitted to Congress the Tribe’s economic development plan, which 

included potential acquisition of land in Pottawattamie County, and “Congress did 

not object to or modify the plan.”  Id.   

Fourth, in restoring the tribal status of terminated tribes, Congress intended 

to afford “restitution” to tribes.  Appendix 68 (quoting City of Roseville, 348 F.3d 

at 1027).  As the D.C. Circuit stated:  “Given the history of Indian tribes’ 

confinement to reservations, it is not reasonable to suppose that Congress intended 

‘restoration’ to be strictly limited to land constituting a tribe’s reservation 

immediately before federal recognition was terminated.”  Id. (quoting same).  

Interior explained that the “Tribe’s history likewise validates an interpretation that 

permits a wider range of restored land possibilities than land in Knox and Boyd 

Counties,” as “[h]istoric Ponca territory extended east [of Knox and Boyd 

Counties] to slightly beyond the Missouri River and south to slightly beyond the 
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Platte River,” including the area that is now Carter Lake.  Appendix 68; see also 

Appendix 56-57.4 

Plaintiffs fail to show any error in Interior’s analysis.  In their summary of 

the agencies’ interpretation of the PRA, Plaintiffs try to discount the thoroughness 

of that analysis by suggesting that it depended on just two of those supplemental 

points—application of the Indian canon of construction and the general “remedial 

intent” of restoration statutes.  Opening Brief 29-30.  But Plaintiffs do not argue 

that the Indian canon would not apply if the PRA is determined to be ambiguous, 

and they offer no challenge to Interior’s reliance on the D.C. Circuit’s analysis in 

City of Roseville.  Plaintiffs criticize Interior’s reliance on PRA Sections 5 and 10, 

but that criticism is unpersuasive.  See Opening Brief 35-36. 

1. Section 5’s provision for a large tribal service area 
supports the conclusion that Congress did not intend 
to limit gaming or other economic development to the 
area of the historic reservation in Knox County. 

Section 5 provides that tribal members are eligible to receive services 

throughout the large tribal service area.  See 104 Stat. at 1168.  Plaintiffs criticize 

Interior’s analysis for failing to note that the tribal service area defined in Section 5 

                                           
4 In 2007, the NIGC Chairman concluded that the geographic factor weighed in 
favor of restored lands status based in part on the fact that Carter Lake is within the 
Tribe’s aboriginal territory, and the full Commission affirmed that conclusion.  See 
Appendix 86, 93, 140-42.  Relying on that earlier analysis, NIGC concluded in its 
2017 decision that “the geographic factor continued to weigh in favor of restored 
land status for the Carter Lake parcel.”  Appendix 44. 
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as originally enacted in 1990 did not include Pottawattamie County, where the 

Carter Lake parcel lies.  Opening Brief 35-36.  That criticism misses the mark. 

First, the relevant question is whether Congress in the PRA intended to 

restrict gaming to Knox and Boyd Counties, not whether Congress affirmatively 

authorized gaming in Pottawattamie County.  It is thus relevant that Congress in 

1990 created a tribal service area that included four counties in addition to Knox 

and Boyd Counties even though it did not include Pottawattamie County.  

Plaintiffs repeatedly point out that Carter Lake, Iowa is more than 100 miles from 

the Tribe’s historic reservation in Knox County.  Opening Brief iii, 3, 30.5  But 

they fail to note that one of the originally designated counties—Douglas County—

surrounds Carter Lake and is similarly more than 100 miles away. 

Second, the geographic scope of the tribal service area—both as originally 

designated and as expanded in 1996—evinces Congress’s intent to support tribal 

members residing outside of the historic reservation area in Knox County.  Interior 

had proposed that Section 5 provide that benefits be made available only to tribal 

                                           
5 This Court should ignore Plaintiffs’ repeated suggestion that the Carter Lake 
parcel is too far away from the historic reservation to be treated as restored lands.  
As noted above (pp. 31-32), NIGC and Interior have repeatedly found that the 
Tribe’s aboriginal territory includes the area of the Carter Lake parcel, and they 
have relied on that finding in support of the conclusion that the geographic factor 
of the common-law test weighs in favor of restored lands status.  That finding and 
conclusion were not open to reconsideration in the limited remand from the district 
court to NIGC in 2019.  Accordingly, Plaintiffs’ effort to relitigate the geographic 
factor is improper. 
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members “residing on or near the former Ponca Reservation in Knox and Boyd 

Counties.”  S. Rep. No. 101-330, at 8.  But the Senate Committee amended 

Section 5 to include the four additional counties where Ponca communities resided.  

136 Cong. Rec. 18,100 (1990). 

The legislative history makes clear that Congress envisioned a tribal 

community center in the historic reservation area in Knox County, but that it did 

not intend for all Ponca tribal members to relocate to that area.  By the time the 

federal government terminated the Northern Ponca Tribe in the 1960s, most of the 

reservation had been conveyed to non-Indians and only 45 Poncas were still 

residing there.  S. Rep. No. 101-330, at 7; see also H.R. Rep. No. 101-776, at 2-3 

(1990) (summarizing history of Ponca Tribe).  Senator Exon of Nebraska 

expressed his desire to assist with the Tribe’s economic development but not to re-

establish “a large, residential reservation.”  Hearing on S. 1747 Before the S. Select 

Comm. on Indian Affairs, 101st Cong. 43 (March 28, 1990) (“The former tribal 

land was long ago sold and such a reservation would, in my opinion, be most 

difficult, if not impossible, to reestablish.”).  Senator Kerrey of Nebraska similarly 

stated that the legislation was not intended “to create a residential reservation” but 

was instead intended “to see that the Tribe recovers its identity” by creating “a 

center devoted to preserving and cultivating their customs and tradition,” and to 

provide “an economic development package” to allow tribal members “to gain 
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economic self-sufficiency.”  Id. at 78.  Tribal representatives requested that “a 

community center to gather to learn the language, cultural and spiritual ways” be 

located in the historic reservation area.  Id. at 190-91.  But they informed Congress 

that Ponca communities were located in or near Lincoln, Norfolk, and Omaha, 

Nebraska, as well as in Knox County.  Id. at 69-70, 190, 230, 242.  In designating 

the tribal service area, Congress agreed that these tribal members would continue 

to reside and obtain services in the areas where they lived, and the Tribe and 

Interior would work together to develop economic opportunities in those areas.   

Third, Plaintiffs apparently believe that the intent of Congress matters only 

with respect to an original statute and not with respect to an amendment.  That 

view is incorrect.  Congress frequently acts by amending earlier statutes, and 

courts consider the intent of both the earlier and amending Congresses.  See, e.g., 

FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000) (determining 

congressional intent by examining a series of statutes including amending statutes).  

The intent of the 1996 Congress in amending the PRA to expand the tribal service 

confirms the intent of the 1990 Congress.   

After the PRA’s enactment in 1990, it was brought to Congress’s attention 

that there were an “estimated 110 Ponca tribal members living in” a number of 

counties in Nebraska and Iowa not listed in Section 5 who were “not currently 

eligible to receive services from the Tribe.”  141 Cong. Rec. S16,436 (daily ed. 
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Oct. 31, 1995) (statement of Sen. McCain).  Nebraska Senators Exon and Kerrey 

asked that Section 5 be amended “to modify the service area of the Ponca Indian 

Tribe to include Indians living in Sarpy, Burt, Platte, Stanton, Hall, Holt, and 

Wayne counties in Nebraska, and Indians living in Woodbury and Pottawattomie 

[sic] counties in Iowa” in order to “make these members eligible for tribal services 

from the tribe.”  Id.  The area within which Congress understood Ponca tribal 

members resided thus extended about 200 miles both from north to south and from 

east to west.  This expansion of the service area confirms that the 1990 Congress 

intended to provide for Ponca tribal members where they live and work, not to 

relocate Ponca residence and employment to the area of the historic reservation.  

The fact that this amendment was included in a statute that made “technical 

corrections” to numerous laws relating to Native Americans, 110 Stat. 765, further 

supports the conclusion that Congress was not changing its original plan but was 

simply adapting that plan based on updated information. 

Fourth, contrary to Plaintiffs’ argument, Congress did not need to “enact 

amended language to expand the restored lands under the PRA to Pottawattamie 

County.”  Opening Brief 36.  That argument makes no sense because there was no 

language specifying the scope of restored lands in the 1990 statute that could have 

been amended. 
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2. Section 10’s provision for an economic development 
plan that is not limited to the historic reservation area 
also supports the interpretation that Congress did not 
restrict restored lands to Knox and Boyd Counties. 

Section 10 provides for the Tribe and the Secretary to establish an economic 

development plan but does not specify the geographic area to be addressed in the 

plan.  104 Stat. at 1169-70.  The Tribe developed a plan for economic development 

throughout the expanded tribal service area.  Agreeing that Section 10 authorizes 

that scope, Interior submitted that plan to Congress in 2000.  Appendix 46-48, 68.  

Notably, Plaintiffs do not argue that the economic development plan could not 

permissibly include tribal land in Pottawattamie County.6 

Plaintiffs instead argue that the plan is irrelevant to Congress’s intent in the 

PRA about restored lands because it was not submitted to Congress until 2000, ten 

years after the PRA was enacted.  Opening Brief 36.  But Plaintiffs offer no 

persuasive basis for completely disregarding the intent of the 2000 Congress.  

Reliance on congressional inaction is often met with skepticism, but it is not 

                                           
6 The House Report incorrectly states that an amendment—apparently referring to 
the amendment to Section 10(c) limiting mandatory trust acquisitions for economic 
development to Knox and Boyd Counties—“restricts the land that [Interior] can 
acquire for the economic development plan to Knox and Boyd Counties.”  H.R. 
Rep No. 101-776, at 4; see also Appendix 47 n.178.  The House Committee on 
Interior and Insular Affairs inserted references to Knox and Boyd Counties into 
both Sections 4(c) and 10(c) in response to Interior’s recommendation that 
mandatory trust acquisitions be limited to those counties.  See Appendix 59.  As 
Plaintiffs acknowledge, the text of Sections 4(c) and 10(c) does not limit to Knox 
and Boyd Counties discretionary trust acquisitions for economic development. 
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always inappropriate.  Rapanos v. United States, 547 U.S. 715, 749 (2006).  

Congress expressly directed the Secretary to submit the economic development 

plan to it, presumably so that it could take action if it disapproved of the plan in 

some way.  But Congress took no action in 2000.  Although inaction in 2000 does 

not evidence Congress’s intent as strongly as affirmative enactments in 1990 and 

1996, Interior appropriately placed some weight on the fact that the 2000 Congress 

did not disapprove the plan’s provision for economic development outside of Knox 

and Boyd Counties. 

Plaintiffs argue in the alternative that if the economic development plan 

submitted to Congress in 2000 is relevant, the fact that it did not include gaming in 

Pottawattamie County supports the view that restored lands status does not extend 

to that county.  Opening Brief 38.  That argument is similarly unpersuasive for two 

reasons.  First, a restoration act need not affirmatively provide for gaming in any 

specific location.  Second, the economic development plan did not provide for 

gaming anywhere, including in Knox and Boyd Counties where Plaintiffs concede 

that land may qualify as restored lands. 

 Application of the ordinary tools of statutory construction 
leads to the conclusion that Congress did not intend to 
restrict gaming to Knox and Boyd Counties. 

Plaintiffs correctly explain that statutory interpretation is performed using 

the “well-established tools of statutory construction.”  Opening Brief 31.  And we 
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agree with Plaintiffs that this Court “does not have to reach Chevron step two.”  Id. 

at 30.  Interior, NIGC, and the district court applied the traditional tools of 

statutory construction in their interpretation of the PRA and reached the same 

conclusion.  As explained above, Plaintiffs have shown no error in the application 

of these tools by the agencies or the district court. 

Plaintiffs nonetheless devote significant attention to the doctrine of Chevron 

deference, and they go so far as to argue that this Court should use this case to 

reconsider its approach to Chevron deference in favor of Iowa’s assertedly less 

deferential approach.  Opening Brief 48-52.  But there is no need for this Court to 

undertake such a task.  Plaintiffs seem to concede that the agencies’ interpretation 

of the PRA is entitled to Chevron deference if it is not inconsistent with 25 C.F.R. 

§ 292.11(a)(1), and they argue against Chevron deference based on their assertion 

that the agencies’ interpretation is inconsistent with that regulation, which they say 

necessarily limits restored lands status to Knox and Boyd Counties.  Opening Brief 

45-48; id. at 30 (Chevron deference should not be afforded because “[i]nconsistent 

agency interpretation makes deference inappropriate”).  That assertion is incorrect, 

as demonstrated in Section II below. 

There is a second reason why this Court need not take up Plaintiffs’ 

invitation to reexamine its approach to Chevron deference:  in the event that this 

Court finds any ambiguity, application of the Indian canon of construction leads to 

Appellate Case: 19-2898     Page: 47      Date Filed: 12/18/2019 Entry ID: 4863216 



40 

the same interpretation as application of Chevron deference.  Interior properly 

invoked the canon that statutes enacted for the benefit of an Indian tribe “are to be 

construed liberally in favor of Indians, with ambiguous provisions interpreted to 

their benefit.”  Appendix 67 (quoting Montana v. Blackfeet Tribe, 471 U.S. at 

766); accord County of Yakima v. Confederated Tribes & Bands of the Yakima 

Indian Nation, 502 U.S. 251, 269 (1992); Citizens Exposing the Truth About 

Casinos v. Kempthorne, 492 F.3d 460, 471 (D.C. Cir. 2007) (the Indian canon 

requires the court to resolve any doubt in favor of the tribe because “IGRA is 

designed to promote the economic viability of Indian Tribes”).  Plaintiffs note 

Interior’s application of the Indian canon but they do not argue that it was 

inappropriate.  Opening Brief 29.  They have thus forfeited any argument against 

its application.  See, e.g., United States v. Rice, 699 F.3d 1043 (8th Cir. 2012) 

(“Issues not raised in a party’s opening brief are waived.”). 

Affirmance of the district court’s judgment in favor of the agencies is 

warranted by de novo review using the traditional tools of statutory construction.  

Any doubt may be resolved in favor of the agencies by application of Chevron 

deference, the Indian canon of construction, or both. 

II. Interior’s 2008 regulations implementing 25 U.S.C. § 2719 do 
not—and could not—alter the proper interpretation of the PRA. 

Perhaps appreciating that the text, legislative history, and other indicia of 

congressional intent considered by Interior and the district court do not support 
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their position, Plaintiffs rely heavily on their reading of regulations that Interior 

promulgated in 2008 to explain its approach to 25 U.S.C. § 2719, including the 

restored lands exception.  These arguments are not persuasive. 

 25 C.F.R. § 292.11(a)(1) is irrelevant to the statutory 
analysis of the PRA. 

Plaintiffs argue that application of 25 C.F.R. § 292.11(a)(1), quoted supra 

p. 6, necessarily limits the Tribe’s restored lands to Knox and Boyd Counties even 

if application of the traditional tools of statutory construction to the PRA does not 

lead to that interpretation.  Opening Brief 39.  Specifically, Plaintiffs argue that 

Section 4(c) of the PRA “both requires and authorizes the Secretary to take land 

into trust for the Tribe within two designated counties in Nebraska,” which “limits 

restored land for the Tribe to those two designated counties.”  Id.  Plaintiffs read 

§ 292.11(a)(1) to compel courts to rely on Section 4(c) in isolation and to ignore all 

the other evidence of congressional intent discussed above.  But that argument is 

based on mischaracterizations of the agency and district court decisions in this 

case, and it fails to grapple with the fundamental legal flaw:  an agency regulation 

cannot override the unambiguous text of a statute as interpreted by the courts. 

First, Plaintiffs incorrectly suggest that Interior and NIGC have conceded 

that application of § 292.11(a)(1) would necessarily result in the conclusion that 

the Carter Lake parcel does not qualify as “restored lands.”  Opening Brief 14 (“No 

party has disputed that the Carter Lake Parcel is not restored lands under this rule.  
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The dispute is over whether the rule applies.”).  In fact, neither Interior nor NIGC 

even mentioned § 292.11(a) in their decisions in this case.  Appendix 39-40, 54-69.  

Nor have Plaintiffs cited any other decision in which Interior or NIGC applied 

§ 292.11(a) to a restoration act in the manner Plaintiffs suggest, and we are aware 

of none.  The district court discussed Plaintiffs’ interpretation of § 292.11(a)(1), 

but it did not express any agreement with it.  Appendix 326 (“Plaintiffs believe the 

NIGC’s determination that the PRA does not limit restored lands to property in 

Knox and Boyd Counties conflicts with those regulations.”); Appendix 327 (“If 

Plaintiffs’ reading of the regulation is correct, . . . .”); Appendix 328 n.9 

(“Assuming Plaintiffs’ interpretation of § 292.11 is correct, . . . .”). 

The lack of any reference to § 292.11(a) by the agencies or the district court 

is hardly surprising, as the provision merely appears to acknowledge that 

congressional intent governs where Congress has expressed an intent regarding 

restored lands in a restoration act.  Interior explained in the preamble to the final 

rule that § 292.11(a) is “a contingency” for when “Congress has made a 

determination which lands are restored.”  73 Fed. Reg. at 29,364. 

Second, Plaintiffs incorrectly assert that NIGC and the district court did not 

apply § 292.11(a) because of the grandfather clause, § 292.26.  See, e.g., Opening 

Brief 3 (describing the issue to be decided as whether the grandfather clause 

applies); id. at 14 (asserting that NIGC and the district court did not apply § 292.11 
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“because of a grandfather clause in the regulations”).  In fact, after concluding that 

the PRA did not restrict gaming to Knox and Boyd Counties, NIGC addressed 

§ 292.26 in connection with the different question whether the acquisition of the 

Carter Lake parcel qualifies for IGRA’s restored lands exception.  Appendix 42-

43.  NIGC analyzed the grandfather clause to determine whether the common-law 

test or § 292.12 applied, not § 292.11(a). 

Third, the district court—accepting for the sake of argument Plaintiffs’ view 

that application of § 292.11(a) would necessarily result in an interpretation of the 

PRA different from that of Interior, NIGC, and the court—explained that Interior 

through a regulation could not permissibly tell a court to interpret a statute in a 

manner contrary to the traditional tools of statutory construction:  “Plaintiffs do not 

cite, and this Court is not aware of, any authority that would include among these 

tools an agency’s interpretation of a different statute or, more specifically, an 

agency rule that purports to impose a particular approach to statutory construction 

regardless of the specific text and circumstances of the statute in question.”  

Appendix 327.  The court observed that if Plaintiffs were correct that § 292.11(a) 

leads to a conclusion different from NIGC’s interpretation of the PRA, “this speaks 

more to the faults of § 292.11 than it does the NIGC’s interpretation of the Act.”  

Appendix 327-28 n.9.  Most obviously, the focus on a single provision violates the 
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fundamental principle of statutory construction that a statute must be read as a 

whole.  See supra p. 23. 

Plaintiffs’ responses demonstrate no error in the district court’s analysis.  

Noting the district court’s observation that § 292.11 interprets IGRA not the PRA, 

they argue that it “makes sense” to rely on IGRA regulations because 

“interpretation of the PRA as to restored lands requires interpretation of IGRA.”  

Opening Brief 27, 45-46.  Fair enough, but that does not address the crux of the 

district court’s critique.  Plaintiffs mischaracterize that critique when they assert 

that the “district court was critical of the regulation as ‘giving outsize importance’ 

to geographic restrictions in restoration acts.”  Opening Brief 46 (quoting 

Appendix 327).  In fact, the district court was critical of Plaintiffs’ focusing on one 

statutory provision in disregard of all other evidence of congressional intent in 

determining whether the PRA imposes a relevant geographic restriction.  Plaintiffs 

also miss the point when they assert that the district court “characterized the Part 

292 regulations as establishing an agency ‘approach’ to restored lands as 

distinguished from a legitimate agency statutory interpretation.”  Id.  The district 

court’s point was that it would be illegitimate for an agency to fill a purported gap 

in a statute before a court determines through the well-established tools of statutory 

construction whether Congress left “any gap” to “fill.”  Chevron, 467 U.S. at 843. 
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Plaintiffs fail to address the district court’s central point:  § 292.11(a)(1) is 

irrelevant to the PRA analysis—either as an applicable regulation or as persuasive 

authority—because Interior lacked any conceivable authority to deem Section 4(c) 

the sole determinant of Congress’s intent regarding the restored lands exception in 

the PRA, even if the agency possibly intended the regulation to have that meaning.  

That point was correct.  Plaintiffs concede that the regulation need not be 

considered at Chevron step one.  See Opening Brief 47-48.  But an irrelevant 

regulation has no more applicability or persuasiveness at step two. 

 The grandfather clause, 25 C.F.R. § 292.26, is irrelevant to 
the interpretation of the PRA, the only issue presented in 
this appeal. 

As just explained, NIGC and the district court addressed the grandfather 

clause (25 C.F.R. § 292.26) only in the context of deciding whether the common-

law test or the regulation (25 C.F.R. § 292.12) governed the restored lands 

analysis, not in the context of interpreting the PRA.  But Plaintiffs make it clear in 

their Opening Brief that the grandfather clause no longer has any current relevance 

even to the restored lands analysis because they do not seek to apply § 292.12.  

According to Plaintiffs, “§ 292.12 is not directly applicable to the Tribe.”  Opening 

Brief 20 n.4 (referring to id. at 13 n.3).  Moreover, Plaintiffs have accepted a 

limited remand for NIGC to consider the 2002 agreement and Corrected Notice as 

factual circumstances under the common-law test, not under § 292.12.  It is not 
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surprising that Plaintiffs are not seeking to apply § 292.12 because it does not 

appear that § 292.12 would be helpful to them in that remand.7 

The grandfather clause would be relevant to the interpretation of the PRA 

only if this Court were first to reverse the district court and hold that § 292.11(a)(1) 

may permissibly instruct (and does indeed instruct) courts how to interpret the 

unambiguous text of the PRA.  Plaintiffs failed to provide persuasive arguments on 

either point.  If the Court nonetheless proceeds to consider whether NIGC properly 

applied the grandfather clause in this case, it should uphold NIGC’s decision for 

the reasons stated in its decision and the district court’s decision.  Appendix 42-43; 

Appendix 328-32.  Plaintiffs have not demonstrated that NIGC’s interpretation of 

§ 292.26 was arbitrary or capricious. 

Section § 292.26(a) specifies that the new regulations “do not alter final 

agency decisions made pursuant to 25 U.S.C. § 2719 before the date of enactment 

of the regulations.”  NIGC’s December 31, 2007 decision to approve the Tribe’s 

site-specific gaming ordinance was a “final agency decision.”  If it were not, the 

district court would not have had jurisdiction to review it under the APA.  The 

district court vacated that decision for failing to consider the 2002 agreement, but 

                                           
7 Although § 292.12 “generally incorporates the three-factor common law test,” 
Opening Brief 13 n.3 (emphasis added), or “resembl[es] the common law test,” id. 
at 39, the regulation (unlike the common-law test) does not consider the factual 
circumstances surrounding a trust acquisition (such as the unusual circumstances 
that are the subject of the remand). 
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this Court reversed and remanded the decision to NIGC without vacatur to 

consider the 2002 agreement and the PRA.  Bruning, 625 F.3d at 503.  NIGC’s 

2017 decision is an “Amendment to Final Decision and Order” that does not repeat 

all of the analysis in the 2007 decision but specifically addresses the additional 

issues for which the decision was remanded. 

Sections 292.26(b) provides that the regulations “shall not apply to 

applicable agency actions when, before the effective date of these regulations, the 

Department or the [NIGC] issued a written opinion regarding the applicability of 

25 U.S.C. § 2719 for land to be used for a particular gaming establishment.”  The 

October 22, 2007 opinion of the NIGC Associate General Counsel was considered 

by the Commission in 2007 although it disagreed with it in certain respects.  NIGC 

reasonably determined that the opinion “continues in effect,” Appendix 43, even 

though Interior and NIGC had “full discretion to qualify, withdraw or modify such 

opinion[],” § 292.26(b). 

If this Court (like the district court) were to conclude, that the grandfather 

clause “is ambiguous as to remanded decisions,” Appendix 330, if should afford 

NIGC’s interpretation deference for the reasons explained by the district court, 

Appendix 329-32.  Plaintiffs argue that NIGC’s interpretation of the grandfather 

clause is not entitled to deference because it was merely a “convenient litigating 

position.”  Opening Brief 44 (quoting Kisor v. Wilkie, 139 S. Ct. 2400, 2417 
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(2019)).  To the contrary, as explained above, it actually would have been more 

“convenient” for NIGC to conclude that § 292.12 does apply to the Carter Lake 

parcel, and then to decide that § 292.12 renders the 2002 agreement and Corrected 

Notice irrelevant in the restored lands analysis.  But NIGC reasonably interpreted 

the grandfather clause to exempt the decision at issue from the regulations. 

CONCLUSION 

 For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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