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PRIOR OR RELATED APPEALS 

There is one prior appeal in this matter.  This Court affirmed 

Defendant/Appellant Derrick Ivan Jim’s conviction.  On cross appeal by the 

government, this Court vacated the sentence on procedural error grounds and 

remanded the matter for re-sentencing.  See United States v. Jim, 786 F.3d 

802 (10th Cir. 2015).      
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ISSUES PRESENTED FOR REVIEW 

 

I. Whether Jim has rebutted the presumption that his guideline sentence 

of life imprisonment was substantively reasonable. 

II. Whether the district court erred when it orally pronounced at the 

sentencing hearing that a condition of supervised release would not be 

imposed and yet included the condition in the judgment.   

III. Whether the Major Crimes Act is constitutional (for preservation only). 

STATEMENT OF THE CASE AND THE FACTS 

I. The Charges and Events Leading Up to Trial 

On September 16, 2010, a federal grand jury indicted defendant 

Derrick Ivan Jim for the aggravated sexual abuse of K.T.1 in violation of 18 

U.S.C. §§ 1153, 2241(a)(1), and 2246(2)(A).  IV Supp. ROA at 3.2  After 

initially pleading guilty, Jim withdrew his plea and proceeded to trial on a 

superseding indictment.  Id.; see also I ROA at 25-33.  The case was tried 

before a jury in January 2012.  IV Supp. ROA at 4.   

                                         
1 For the victim’s privacy, she is referred to by her initials throughout the 

government’s brief.  During the resentencing hearing, she was referred to as 

Jane Doe. 

2 Citations to “__ ROA” refer to the cited volume of the record on appeal.  

Citations to “__ Supp. ROA” refer to the cited supplemental volume of the 

record on appeal.  Jim’s opening brief is abbreviated “Aplt’s. Br.” 
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II. The Evidence at Trial3 

 Jim first met K.T. the night of August 12, 2010.  IV Supp. ROA at 4.  

At the invitation of one of K.T.’s friends, Jim attended a gathering at K.T.’s 

home.  Id.  Jim, K.T.’s friends, and K.T. all gathered underneath the carport 

just outside the home, socializing and drinking.  Id.  

As the night progressed, Jim started following K.T. as she went inside 

the house.  Id.  K.T. was nauseous after drinking some hard alcohol Jim had 

brought, and she went inside a number of times to throw up in her front 

hallway bathroom.  Id.  When she did so, Jim trailed her into the house.  Id. 

Sometime shortly after 1:00 a.m., K.T. went into the bathroom again.  

Id.  Her good friend was inside the house when K.T. came out.  Id.  Having 

once again followed K.T. into her house, Jim was there as well.  Id.  After 

leaving the bathroom, K.T. laid down on a couch in her living room.  Id.  At 

the time, the door to her house was open, her daughter and a friend were 

with her, and her other friends were socializing just outside the open door.  

Id.  But when K.T. next opened her eyes, everything had changed.  Id. at 5.  

Jim was standing over her, the door leading outside to the carport was closed, 

the lights inside the house were off, and her friend was gone.  Id.  Jim 

                                         
3 For ease of reference, the facts are taken from the Presentence Investigation 

Report (“PSR”).  
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grabbed K.T. by her ankles and dragged her down the hall into her bedroom.  

Id.   

Once he had K.T. back to her bedroom, Jim removed her pants and 

underwear, and forced himself on her.  Id.  During the attack, Jim penetrated 

K.T. vaginally and anally with his penis.  Id.  While she kicked and punched 

at him, Jim used his size and his strength to hold K.T. down and finish 

raping her.  Id.  K.T. could hear the doorbell ringing and people knocking on 

her door while Jim raped her.  Id.  K.T.’s friends had discovered that the door 

to K.T.’s house was closed and locked from the inside, and they were trying to 

check on her.  Id.  

When Jim finished attacking K.T., he escaped out K.T.’s laundry room 

door.  Id.  K.T. described trying to keep Jim from getting away before her 

friends got to him.  Id.  As Jim tried to flee, K.T. screamed and grabbed Jim’s 

shirt.  Id.  Jim pulled free and fled out the laundry room door.  Id.   

As soon as Jim escaped, K.T. collapsed in pain.  Id.  She then crawled 

to the door leading out to the carport to get help.  Id.  Still naked from the 

waist down, she pulled herself up using the door for support, unlocked the 

door, and opened it.  Id.  K.T.’s friends were just outside.  Id.  They saw her 

using the door handle to hold herself up while crying hysterically.  Id.  K.T. 

initially was so upset she was unable to form words.  Id.  Eventually, she was 

able to tell her friends that Jim had raped her.  Id.   
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K.T.’s friends took her to San Juan Regional Medical Center for help.  

Id. at 6.  At the emergency room, the triage nurse referred K.T. for a medical 

examination by Dr. Graham Tull, an emergency room physician.  Id.  Many 

sexual assault patients who arrive at the emergency room in the San Juan 

Regional Medical Center never see a doctor.  Id.  Barring a determination by 

the triage nurse that a patient’s condition raises a medical concern requiring 

an examination by a physician, the patient instead will be referred directly to 

a Sexual Assault Nurse Examiner.  Id.   

After examining K.T., however, Dr. Tull determined it was necessary to 

do something he never had done with a sexual assault patient before:  he sent 

K.T. for a CT scan to determine if she had a ruptured rectal wall or had 

suffered other life-threatening internal injuries.  Id.  He described her as 

being in “severe distress”—a term Dr. Tull uses only where, for example, a 

patient is writhing in pain on the hospital bed.  Id.   

After the tests showed that K.T. was not suffering a life-threatening 

injury, she consented to a Sexual Assault Nurse Exam (SANE exam).  The  

examination revealed that K.T. suffered approximately 25 tears to a roughly 

2-inch by 1-inch area that includes K.T.’s vulva, internal genital structures, 

perineum, and anus.  Id.  Some of the tears were as long as 3.5 centimeters.  

Id.  K.T. also suffered bruising and pain on her elbows, knees, back, and 

head.  Id.  When asked during the SANE examination about the amount of 
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pain she was suffering on a scale of 1 to 10, K.T. reported that her pain level 

was an 8 and that she hurt all over.  Id.   

Jim testified at trial that his sexual encounter with K.T. had been 

consensual.  Id. at 8.  Jim told the jury that, after escorting him to her 

bedroom, K.T. climbed on top of him, guided his penis into her vagina, and 

that there was “plenty of lubrication” and a “smooth entry.”  Id.  Jim denied 

having anal intercourse with K.T.  Id. at 9.  He similarly denied having any 

knowledge of how feces ended up on K.T.’s bed during the encounter.  Id.  He 

suggested that her genital and anal injuries may have resulted from the 

aggressive use of toilet paper.  Id. 

At the conclusion of the trial, the jury returned a guilty verdict on both 

counts of the superseding indictment.  Id. at 3.   

III. The First Sentencing 

On March 9, 2012, the United States Probation Office (“USPO”) 

disclosed the PSR.  Id. at 1-23.  In it, the probation officer calculated Jim’s 

offense level to be 42 with a criminal history category of II, resulting in a 

guideline range of 360 months to life in prison.  Id. at 20.  Prior to sentencing, 

the government objected to USPO’s failure to include the two-point 

enhancement for serious bodily injury pursuant to USSG § 2A3.1(b)(4)(B).  

Id. at 24-25.  In an addendum issued on April 12, 2012, the USPO chose not 

Appellate Case: 18-2144     Document: 010110200718     Date Filed: 07/19/2019     Page: 12     



6 

 

to add the two points, reasoning that the injury suffered by the victim was 

already included in the base offense level for the crime.  Id.       

Jim appeared for sentencing on May 16, 2012.  III Supp. ROA at 157-

221.  The court overruled the United States’ objection to the PSR and refused 

to enhance Jim’s offense level by two levels pursuant to USSG § 2A3.1(b)(4) 

for causing the victim to suffer “serious bodily injury.”  Id. at 162-77.  In 

doing so, the court held that in order for the enhancement to apply, the 

“serious bodily injury” could not “mean injury that is the result of sexual 

abuse alone.”  Id. at 172.  The court was concerned about “double counting,” 

reasoning that the crime, itself, required a “use of force” and that the crime’s 

base offense level was inclusive of “the injury that the force would naturally 

cause.”  Id. 

In his sentencing argument, Jim requested a variance to five years 

imprisonment, and the government requested a high-end guideline sentence 

of life.  Id. at 194, 205.  The district court sentenced Jim to 360 months’ 

imprisonment on each count of conviction, to run concurrently.  Id. at 213.  

The sentence was at the low end of the advisory guideline range as the 

district court calculated it.  Id. at 207, 213.  The court declined to grant a 

variance and explained that a sentence at the low end was sufficient but not 

greater than necessary to comply with the sentencing factors under 18 U.S.C. 

§ 3553.  Id. at 209-13.  The court addressed K.T.’s injuries by noting that 
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while it had denied the serious bodily injury enhancement, it did believe that 

the victim’s injuries “were serious” and that she “suffered extreme emotional 

and physical pain.”  Id. at 209.  It also noted that the assault was 

“particularly brutal” and a “hard rape for the victim.”  Id.    

IV. The First Appeal 

Jim appealed his conviction based upon the government’s use at trial of 

the admissions he had made both in his plea agreement with the government, 

and the associated plea colloquy.  United States v. Jim, 786 F.3d 802, 804 

(10th Cir. 2015).  Although Jim had been permitted to withdraw his plea, the 

district court had found that he had waived Rule of Evidence 410, which 

would normally have prevented the government from using his admissions 

against him.  Id.  The government cross-appealed, arguing that the district 

court erred in failing to apply the two-level enhancement for serious bodily 

injury under USSG § 2A3.1(b)(4)(B).  Id.   

This Court affirmed Jim’s conviction, but also granted the government’s 

cross appeal and remanded the case for resentencing so that the district court 

could determine “whether that enhancement under § 2A3.1(b)(4)(B) is 

warranted in this case and, if so, the impact of that enhancement on Jim’s 

sentence.”  Id.  In so doing, this Court concluded that a sentencing court can 

consider not only injuries that a victim suffers during relevant conduct that 

Appellate Case: 18-2144     Document: 010110200718     Date Filed: 07/19/2019     Page: 14     



8 

 

surrounds the offense, but injuries that result directly from the sexual abuse, 

itself.  Id. at 815.  It reasoned:   

… the base offense level takes into account the offender’s 

conduct in committing a sexual abuse offense, not the injuries 

the victim suffered.  The district court’s reasoning erroneously 

treats the victim’s injuries as identical to the defendant’s 

conduct.  While in any given case there may be a correlation 

between the egregiousness of the defendant’s conduct in 

committing the sexual abuse and the injuries the victim 

suffered as a direct result of the sexual abuse, that will not 

always be the case.  And, in any event, the guidelines can 

enhance a defendant’s offense level both for the egregiousness 

of his conduct in committing a sex offense and for 

the injuries inflicted during that offense because those 

enhancements address different and distinct matters. 

Id. at 815-16 (emphasis in original).   

V. The Second Sentencing 

The district court resentenced Jim on March 21, 2017.  III ROA at 25-

111.  The parties agreed on remand that the serious bodily injury 

enhancement should apply.  Id. at 46; I ROA at 49.  Jim’s offense level 

therefore rose to 44 (but then fell to 43, the highest level on the sentencing 

chart).  Combined with his criminal history category of II, his recommended 

guideline sentence became life imprisonment.  I ROA at 25-27.   

At the resentencing hearing, Jim argued that the court should depart 

or vary at least four levels downward based on Jim’s mental impairments.4  

                                         
4 Jim filed a sentencing memorandum asking for a departure or variance 

down to the 151 to 188 month guidelines range that he had agreed to in his 
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Id. at 45-46, 62-70; I ROA at 30-36.  He presented the testimony of Dr. Susan 

B. Cave, Ph.D., who had previously conducted a forensic psychological exam 

of Jim, id. at 29-34, and Jim briefly testified about his understanding of the 

original plea hearing.  Id. at 41-43.    

The government, consistent with the first sentencing hearing, asked for 

a life sentence.  III ROA at 46-48, 73-75.   

In applying the two-point enhancement, the district court referenced 

this Court’s Jim opinion and set forth the following facts: 

Evidence at trial indicated that Jim dragged Doe into a room, 

where he removed her clothes, forced himself on her, and 

penetrated her vaginally and anally with his penis.  Doe 

testified that Jim caused her overwhelming pain; that she tried 

to fight him off, and that the struggle moved from her bedroom 

to the laundry room. 

 

The emergency room physician, Dr. Tull, found Doe in, quote, 

“extreme distress,” such that Tull, Dr. Tull sent her for a CT 

scan to determine whether she suffered a rupture of her rectal 

wall or other life-threatening injuries.  Dr. Tull testified that 

this was the first and only time that he had determined such   

a test was necessary in these circumstances.  Doe also reported 

that her pain at the time of the SANE examination was quote, 

“8 out of 10,” close quote, and she stated that she felt pain all 

over her body. 

 

Finally, the SANE nurse testified that Doe suffered bruising 

all over her body, and 25 lacerations to her genitals and anus, 

some nearly 3.5 centimeters long, all of which were clearly 

visible to the naked eye.  These injuries resulting from Jim’s 

sexual abuse of Doe constitute, quote, “serious bodily injury 

                                         

original plea agreement with the government, but he did not raise this 

specific range during the sentencing hearing.  I ROA at 37-39.   
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under Section 2A3.1(b)(4).”  First, Doe’s bruising all over her 

body, legs, and back constitute sufficient injury under Section 

2A.3.1(b)(4). 

 

. . .  

 

Second, Doe’s overwhelming pain, estimated at an 8 out of 10 

during her SANE examination, meets the definition of extreme 

physical pain sufficient for the enhancement to apply, 

particularly when coupled with medical treatment for surface 

level injuries. 

 

. . . 

 

Here, Doe suffered lacerations, bruising, severe pain, and 

required, in Tull’s estimation, a CT scan to determine whether 

she had suffered a rupture in her rectal wall; the only time, 

again, that Dr. Tull has ever performed such a scan in these 

circumstances. 

In imposing the guideline sentence of life imprisonment, the court 

explained that it had given “serious consideration” to Jim’s request for a 

variance, both at the first sentencing hearing in 2012, as well as at the 

second hearing in 2017, id. at 92, but that it had not found the arguments 

persuasive in either instance, id. at 95.  Although the guideline range was 

“high,” the court did “not believe that it [was] inappropriate.”  Id. at 93; id. at 

98 (“[T]he punishment that’s set forth in the guidelines is appropriate for this 

sort of offense.”).  As at the initial sentencing, the need to avoid unwarranted 

sentencing disparities weighed in favor of a guideline sentence, but “the 

situation ha[d] changed” because the guideline range had risen.  Id. at 94.  

But the court explained that it had not focused on the guidelines to the 

Appellate Case: 18-2144     Document: 010110200718     Date Filed: 07/19/2019     Page: 17     



11 

 

exclusion of the other factors:  it had “taken into account not only the 

guidelines but other sentencing goals.”  Id. at 89; id. at 98.  Among the 

sentencing factors that “overwhelmingly counsel[ed] against a variance,” id. 

at 98, some of which were present “in a more emphatic form than they were 

even in 2012,” id. at 97, were the “brutal” nature of the crime and Jim’s 

perjury at trial, id.  Another factor that “ha[d] to be emphasized” was the 

need to protect the public, and the court lacked any assurance that a shorter 

sentence would do that.  Id.  Accordingly, the court concluded that a life 

sentence was “necessary to reflect the seriousness of the offenses, promote 

respect for the law, provide just punishment, afford adequate deterrence both 

at a specific and general level, protect the public” and “avoid unwarranted 

sentencing disparity among defendants with similar records who have been 

found guilty of similar conduct.”  Id. at 98-99.  The court thereafter sentenced 

Jim to imprisonment for life.  Id. at 99.  

Finally, despite the life sentence of imprisonment, the court also 

imposed a five-year period of supervised release.  I ROA at 76.  During the 

sentencing hearing, the court originally imposed a condition limiting Jim’s 

contact with children under the age of 18 years without written approval 

from his treatment provider and probation.  III ROA at 103-04.  Upon Jim’s 

objection, however, the court agreed to remove the condition.  Id. at 105-07.  
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Nevertheless, the condition was ultimately included in the final written 

judgment.  I ROA at 78.    

The final judgment was entered on September 24, 2018, along with a 

memorandum opinion and order.  Id. at 40-80.  Jim timely filed his notice of 

appeal on September 28, 2018.  Id. at 81.   

SUMMARY OF THE ARGUMENT 

After clarification from this Court, the district court sentenced Jim to a 

substantively reasonable sentence after considering his correctly calculated 

sentencing guideline range of life imprisonment.  The court appropriately 

considered the guideline range, reviewed the sentencing factors outlined in 

18 U.S.C. § 3553(a), and found that there was no significant support for a 

downward variance from the applicable guideline range.  The guideline 

sentence of life imprisonment was substantively reasonable. 

Further, although no new circumstances were needed to impose Jim’s 

life sentence, there actually were three significant changes that the court 

considered.  First, Jim’s guideline range had changed from 360 months to life, 

to life in prison.  Second, a sentence within a correctly calculated guideline 

range avoids sentencing disparities between similarly situated defendants.  

Third, with guidance from this Court, the district court emphasized the 

severity of the injuries Jim inflicted on his victim.   
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The court correctly considered all of the factors contained in 18 U.S.C. 

§ 3553 in fashioning its final sentence.  The associated sentencing guideline 

range between offense level 42 and 43 is equally applicable to all defendants 

facing high-end guideline ranges.  The district court did not impermissibly 

consider Jim’s issues with alcohol and in no way did it exert a “trial tax” in 

fashioning his final sentence.  Jim’s sentence was substantively reasonable. 

The government concedes that this matter should be remanded to the 

district court for the limited purpose of correcting a condition of supervised 

release that the district court specifically stated it would exclude from Jim’s 

final sentence. 

Finally, as Jim concedes, settled law supports the constitutionality of 

the Major Crimes Act. 

This Court should affirm Jim’s sentence.  

ARGUMENT 

I. Jim Has Not Rebutted the Presumption that His Guideline 

Sentence Was Substantively Reasonable.   

A. Standard of Review 

The review of the reasonableness of a sentence proceeds in two steps. 

First, this Court must “ensure that the district court committed no significant 

procedural error.”  Gall v. United States, 552 U.S. 38, 51 (2007). If there is no 

reversible procedural error, it then “consider[s] the substantive  
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reasonableness of the sentence.” Id.  Here, Jim alleges no procedural error.  

Aplt’s Br. at 16-18.  Instead, he focuses on the substantive reasonableness of 

the imposed term of imprisonment.  Id.   

This Court reviews the substantive reasonableness of a sentence for 

abuse of discretion.  United States v. Smart, 518 F.3d 800, 805 (10th Cir. 

2008).  “[S]ubstantive reasonableness addresses whether the length of the 

sentence is reasonable given all the circumstances of the case in light of the 

factors set forth in 18 U.S.C. § 3553(a).”  United States v. Huckins, 529 F.3d 

1312, 1317 (10th Cir. 2008) (internal quotation marks omitted).  In 

conducting its substantive reasonableness review, this Court employs a 

highly deferential abuse-of-discretion standard, and it will “deem a sentence 

unreasonable only if it is arbitrary, capricious, whimsical, or manifestly 

unreasonable.”  United States v. Gantt, 679 F.3d 1240, 1249 (10th Cir. 2012) 

(internal quotation marks omitted).  To obtain reversal, a defendant “must do 

more than show that his preferred sentence was a reasonable one,” because 

“[i]n virtually every case, many sentences would be reasonable.”  United 

States v. McBride, 633 F.3d 1229, 1232 (10th Cir. 2011). 

If, as here, the district court correctly calculated the applicable 

guideline range and sentenced the defendant within or below that range, the 

sentence is presumptively reasonable.  United States v. Balbin-Mesa, 643 

F.3d 783, 788 (10th Cir. 2011); United States v. Kristl, 437 F.3d 1050, 1055 
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(10th Cir. 2006).  And, as Jim points out, the defendant bears the burden of 

rebutting that presumption.  Kristl, 437 F.3d at 1054; Aplt’s Br. at 18. 

Finally, when the district court has imposed a sentence within the 

guideline range, this Court has noted that the district court need not 

specifically address and reject each of a defendant’s arguments for leniency so 

long as the court “somehow indicate[s] that [it] did not rest on the guidelines 

alone, but considered whether the guideline sentence actually conforms, in 

the circumstances, to the [18 U.S.C. § 3553(a)] statutory factors.”  United 

States v. Wireman, 849 F.3d 956, 963 (10th Cir. 2017) (internal citations 

omitted). 

B. While the New Sentence Need Not Be Justified by Any 

Change in Circumstances, the Circumstances at 

Resentencing Were In Fact Materially Different. 

The true substance of Jim’s appeal starts and ends with his claim that 

the district court erred by imposing a higher sentence on remand in the 

absence of any “new facts” to support the change.  Aplt’s Br. at 2, 7, 19, 21, 

24.  But his argument proceeds from a flawed premise.  The original 360-

month sentence is not the benchmark from which any deviation must be 

justified.5  To the contrary, “the Guidelines should be the starting point and 

                                         
5 Nor is Jim’s abandoned plea deal an appropriate benchmark for comparison.  

Aplt’s Br. at 44-45.  As this Court knows, there are various reasons a 

proposed sentence in a plea offer may be more favorable to a defendant than 
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the initial benchmark” of any sentencing proceeding.  Gall v. United States, 

552 U.S. 38, 49 (2007).  This Court vacated the 360-month sentence because 

it was based on an error.  That remand “wiped the slate clean.”  Pepper v. 

United States, 562 U.S. 476, 507 (2011).  “Because a district court’s original 

sentencing intent may be undermined by altering one portion of the 

[sentencing] calculus,” the court on remand may “reconfigure the sentencing 

plan to satisfy the sentencing factors in 18 U.S.C. § 3553(a).”  Id.  (cleaned 

up).  Treating a vacated sentence as the baseline against which the new 

sentence is measured undermines the command of the statute (and the 

Supreme Court) to begin with the correct guideline range.  The only question 

for the Court in this appeal is whether Jim’s sentence is substantively 

unreasonable in light of the § 3553(a) factors. 

But even accepting for the sake of argument that a higher sentence on 

remand must be justified by a change of circumstances, Jim’s argument still 

fails because the increased guideline range was a significant and influential 

change.  The guideline range is one of the express factors a court must 

consider under § 3553(a).  See 18 U.S.C. § 3553(a)(4).  In holding that an 

appellate court may apply a presumption of reasonableness to a guideline 

sentence, the Supreme Court explained that the Sentencing Commission has 

                                         

a sentence post-trial, including providing closure for victims and saving the 

time, costs, and risks of trial. 
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been tasked with developing guidelines to “embody the § 3553(a) 

considerations,” that the Commission has attempted to do so through an 

empirical approach after taking into account the divergent views of those in 

the criminal-justice community, and that it is thus “fair to assume that the 

Guidelines, insofar as practicable, reflect a rough approximation of sentences 

that might achieve § 3553(a)’s objectives.”  Rita v. United States, 551 U.S. 

338, 349-50 (2007).  For the same reason, Congress has chosen not to require 

a sentencing court to offer a specific statement of reasons when imposing a 

guideline sentence.  See 18 U.S.C. § 3553(c); United States v. Ruiz-Terrazas, 

477 F.3d 1196, 1200–01 (10th Cir. 2007) (explaining that the lack of such 

requirement “is consistent with the fact that the Guidelines themselves seek, 

in some measure, to give meaning to the considerations embodied in Section 

3553(a)”).  Indeed, “the advisory Guidelines are not something separate and 

apart from Congress’s objectives in § 3553(a).  Rather, they embody many of 

those objectives.”  United States v. Johnson, 445 F.3d 339, 343 (4th Cir. 2006) 

(quoted in Ruiz-Terrazas, 477 F.3d at 1200). 

The guidelines are also relevant to a second § 3553(a) factor:  by nature 

of their nationwide application, adherence to their recommendations helps to 

avoid sentencing disparities among similarly situated offenders.  See 18 

U.S.C. § 3553(a)(6).  As the Supreme Court has recognized, when a district 

court considers the guideline range, it necessarily “g[ives] significant weight 
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and consideration to the need to avoid unwarranted disparities.”  Gall v. 

United States, 552 U.S. 38, 54 (2007).  The district court here properly 

considered the role of the guidelines in promoting uniformity.  III ROA at 94. 

(“T]hat factor weighs in favor of a guideline sentence.”).  Because the 

guideline recommendation had increased since the first sentencing, avoidance 

of disparities under § 3553(a)(6) favored raising the sentence as well. 

Jim argues on appeal that because of the “paucity” of federal adult rape 

trials,6 the guidelines do not serve their traditional function of avoiding 

unwarranted disparity in this kind of case.  Aplt’s Br. at 26.  He does not 

explain why following the guidelines would not exert a conforming effect 

when the number of cases is small.  As this Court has stated, “‘No two cases 

are identical,’ and comparison of ‘an individual sentence with a few counsel-

selected cases involving other defendants sentenced by other judges is almost 

always useless.’” United States v. Franklin, 785 F.3d 1365, 1372 (10th Cir. 

2015) (cleaned up).  Moreover, the problem with Jim’s cited cases is that it is 

almost impossible to determine the unique and individualized circumstances 

that guided each sentencing court in imposing each sentence.  Without those 

critical details, any comparison is meaningless to this Court’s analysis.  

                                         
6 In dividing the cases between those that pled and those that went to trial, 

Jim artificially restricts the category of cases he presents for comparison.  

The Sentencing Guidelines, through the acceptance-of-responsibility 

adjustment, already include a mechanism to account for this difference. 
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Finally, although the facts of Jim’s offense had not changed between 

the initial sentencing and the resentencing, this Court’s remand appears to 

have caused the district court to weigh those facts more heavily.  Specifically, 

at resentencing the court devoted substantial discussion to the severity of 

K.T.’s injuries even though the two-point enhancement was not in dispute.  

III ROA at 87-89, 97-98.  During the initial sentencing hearing, the court had 

reasoned that the injuries K.T. suffered were part and parcel of the crime.  

After this Court’s guidance on the issue, the district court looked at the 

injuries as separate and distinct from the sexual assault, and parsed out the 

difference between the actions of the defendant in sexually assaulting a 

victim, from the injuries that resulted.  This approach appears to have led the 

court to view the circumstances of the offense as a factor that was present “in 

a more emphatic form” than before.  Id. at 97.  

C. No Procedural Error Rendered the Sentence 

Substantively Unreasonable  

Although Jim avows that his only attack is on the reasonableness of  

the sentence’s length, he makes several arguments that sound in procedural 

error, contending that the effect of these alleged errors was to render the 

sentence substantively unreasonable.  The content of the district court’s 

explanation is, in fact, relevant to whether the length of the sentence is 

substantively reasonable.  To determine substantive reasonableness, Gall 
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instructs that an appellate court “must give due deference to the district 

court’s decision that the § 3553(a) factors, on a whole, justify the extent of [a] 

variance.” Smart, 518 F.3d at 808 (quoting Gall, 552 U.S. at 51).  Part of that 

deference extends to the court’s analysis of the § 3553(a) factors.  Id.  (holding 

appellate courts must grant deference “not only to a district court’s factual 

findings but also to its determinations of the weight to be afforded to such 

findings.”)).  “A sentence is more likely to be within the bounds of reasonable 

choice when the court has provided a cogent and reasonable explanation for 

it.”  United States v. Barnes, 890 F.3d 910, 917 (10th Cir. 2018).  But however 

he frames his arguments, the district court committed none of the errors he 

alleges. 

1. The court did not violate the parsimony principle. 

First, Jim takes issue with the court stating, as it compared its 

reasoning from the 2012 sentencing to the 2017 sentencing, that it wanted   

“a sentence that promotes respect for the law, that provides just punishment, 

that affords adequate deterrence,” but that it thought “any sort of sentence 

that we’re talking about on the specific or general level is going to provide 

those.”  Id. at 97.  Jim looks at this statement in isolation and argues that it 

shows that the district court violated the “parsimony principle,” which 

provides that a court should impose a sentence “sufficient, but not greater 

than necessary,” to achieve the purposes of sentencing.  However, evaluating 
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the entire record as a whole, including the oral pronouncement and 

memorandum opinion and order, the court’s statement is addressing the 

issue of deterrence only.  In fact, in its memorandum opinion and order, it is 

abundantly obvious that the court was referring only to the “adequate 

deterrence” factor.  I ROA at 71 (“Fourteenth, the sentence must afford 

adequate deterrence, both at a specific and general level; both sentences 

being considered will probably satisfy this factor, putting downward pressure 

on any sentence.”).   

Indeed, it is entirely reasonable that varying sentence lengths may 

satisfy some of the § 3553(a) factors, while only a higher sentence will satisfy 

all of the factors.  Here, that is precisely what happened.  The district court 

repeated throughout its oral pronouncement, as well as its memorandum 

opinion and order, that it believed a within-guidelines range sentence of life 

imprisonment was necessary to reflect the seriousness of the offense, promote 

respect for the law, provide just punishment, afford adequate deterrence and 

to avoid sentencing disparities amongst similarly situated defendants.  I ROA 

at 41, 61, 69; III ROA at 95-96, 98-99.  As such, the sentence is substantively 

reasonable.      
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2. The difference between offense level 42 and 43 is the same 

for each and every defendant facing a Sentencing 

Guidelines calcuation. 

Jim next argues, in essence, that the difference between offense level 

42 and 43 is a “cliff” where the bottom of the guideline range moves from 360 

months imprisonment to a singular guideline of life imprisonment.  Aplt’s Br. 

at 35-37.  He claims that this leap is unfair and substantively unreasonable, 

again because there was not a single “new aggravating fact” at the second 

sentencing hearing.  Aplt’s Br. at 37.  Unfortunately, he is unable to 

differentiate himself from each and every defendant facing a guideline 

sentence for a serious crime that faces the “cliff” between offense level 42 and 

level 43.  Further, and as set forth previously, the assessment of two 

additional points for K.T.’s serious bodily injury and this Court’s clarification 

of Jim’s offense as separate and distinct from the injuries that K.T. endured, 

are new and additional circumstances that correctly increased Jim’s final 

offense level and ultimate guideline assessment.  Such an increase, and the 

court’s later adherence to the guideline, does not in any way create a 

substantively unreasonable sentence.       

3. The court did not impermissibly use Jim’s issues with 

alcohol against him. 

The court evaluated Jim’s alcohol issues at both sentencing hearings 

and found at both hearings that they did not warrant a variance, either up or 
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down.  III ROA at 91.  It is undisputed that Jim was highly intoxicated on the 

night that he brutally raped K.T.  His intoxication relates to the nature and 

circumstances of the crime and this was all that was necessary in assessing 

this factor.  See 18 U.S.C. § 3553(a)(1).  While it is certainly commendable 

that Jim may have attempted to address his alcohol issues prior to the events 

of August 13, 2010, his efforts were not evident when he drunkenly 

committed a heinous and horrific crime.  The court did not enhance or 

diminish Jim’s sentence based on his struggles with alcohol, and in light of 

the information before it, its decision was sound.   

4. The court did not use Jim’s choice to exercise his right to 

trial against him in fashioning his sentence. 

Jim contends that the court impermissibly imposed a “trial tax” on him 

when it remarked that a variance was “difficult to justify when a defendant 

insists on a trial.”  Aplt’s Br. at 43 (quoting III ROA at 92).  But a complete 

and accurate reading of the sentencing hearing transcript reveals this to be 

false.  The court stated in full: 

The jury found and the Court finds that the evidence shows 

that Jim – Mr. Jim raped Doe vaginally and anally, causing 

severe injuries, and he has not accepted responsibility for his 

conduct. 

Additionally, the evidence shows that at some stage of the 

proceedings Mr. Jim lied.  The contrast between his statements 

to federal agents and his later testimony in between the sworn 

plea statements and testimony at trial demonstrate that Mr. 

Jim has lied.  By his own account at trial, he admits to lying in 
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the plea colloquy.  But the more fundamental concern for the 

Court is that Mr. Jim did not tell the truth at trial. 

The Court have serious – has given serious consideration, both 

in 2012 and today, to Mr. Jim’s request for a variance.  But it’s 

difficult to justify when a defendant insists on a trial, when he 

continues to refuse to accept responsibility for his conduct, and 

where there are serious doubts about the veracity of the 

defendant’s testimony. 

The Court agrees with the United States that a variance to  

Mr. Jim’s requested sentence – back in 2012 it was five years, 

and then as a backup to the guideline range, which I heard 

again today, would not adequately reflect the 18 U.S.C. Section 

3583 factors.  Varying to a sentence at or below the guideline 

range stipulated in the plea agreement, 151 to 188 months, 

would be inappropriate.  

Mr. Jim withdrew his plea, and an additional count was added 

in the superseding indictment.  And Mr. Jim put the United 

States to its burden of proof at trial.  While Mr. Jim has a 

protected right to a trial, he should not be punished in any way 

for exercising that right; he also should not exercise that right 

and then expect the burden that he secured – no, the bargain 

that he secured in his plea agreement. 

III ROA at 91-93.  The transcript undeniably reveals that the court was not 

punishing Jim for his choice to exercise his right to trial.  It was punishing 

him for using that trial to commit perjury.  It was also justifiably concerned 

that Jim’s refusal to own up to his crime meant that he would continue to be 

dangerous.  These were proper considerations under § 3553(a) — specifically, 

a defendant’s history and characteristics under § 3553(a)(1), as well as the 

need for the sentence to afford adequate deterrence under § 3553(a)(2)(C) and 

to protect the public from further crimes of the defendant under 
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§ 3553(a)(2)(D).  See United States v. Portillo-Valenzuela, 20 F.3d 393, 395 

(10th Cir. 1994) ([D]enying the reduction for acceptance of responsibility is 

not a penalty for exercising any rights.  The reduction is simply a reward for 

those who take full responsibility).  Jim, in fact, admits that a failure to 

accept responsibility and lying under oath are both legitimate reasons that a 

sentence after trial might be increased and this Court should affirm his 

sentence.  Aplt’s Br. at 44-45.   

II. The District Court Erred by Including a Special Condition of 

Supervision in its Written Judgment that it Had Specifically 

Excluded During its Oral Pronouncement of Sentence.  

At the second sentencing hearing, the district court agreed to remove a 

special condition of supervised release related to Jim’s contact with children 

under 18 years of age.  However, when the final judgment was entered, the 

condition remained a part of Jim’s supervised release conditions.  The 

government agrees that the oral pronouncement controls.  See United States 

v. Villano, 816 F.2d 1448, 1451 (10th Cir. 1987) (en banc) (when a conflict 

exists between the court’s oral pronouncement and the written judgment, the 

unambiguous oral pronouncement controls).  As such, this matter should be 

remanded for the district court to amend the judgment to remove the 

condition to comport with the court’s oral pronouncement.     
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III. Settled Law Unambiguously Holds that the Major Crimes Act is 

Constitutional.   

Finally, Jim argues that the statute by which the federal government 

had jurisdiction in this matter, the Major Crimes Act, 18 U.S.C. § 1153, is 

unconstitutional.  Aplt’s Br. at 49-54.  Specifically, in light of recent societal 

and legal shifts, Jim asserts that the Supreme Court may be open to 

revisiting settled law that has held the Act to be constitutional in all respects.  

Id.; see United States v. Antelope, 430 U.S. 641 (1977); Keeble v. United 

States, 412 U.S. 205 (1973).  Nevertheless, the law remains settled, the Major 

Crimes Act is constitutional, and Jim’s conviction should be affirmed.   
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CONCLUSION AND STATEMENT CONCERNING ORAL ARGUMENT 

With guidance from this Court, the district court sentenced Jim to a 

substantively reasonable sentence that was within the correctly calculated 

guideline range.  Jim has not rebutted the presumption that his sentence was 

reasonable.  This Court should affirm Jim’s sentence of lifetime 

imprisonment for the brutal and violent rape of a 23-year-old woman.     

The government requests oral argument to answer any further 

questions the Court may have. 

Respectfully submitted, 

JOHN C. ANDERSON  

United States Attorney 

 

s/ Jennifer M. Rozzoni   

                             

JENNIFER M. ROZZONI                    

Assistant U.S. Attorney 
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Albuquerque, NM 87103 

(505) 346-7274 

jennifer.m.rozzoni@usdoj.gov 
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