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CASE SUMMARY  

This case concerns a 4.8-acre parcel of land in Carter Lake, Iowa, 

that the Ponca Tribe of Nebraska (Tribe) purchased and placed into 

trust in 2003 to be used for a tribal health clinic. Carter Lake is over 

one hundred miles away from the Tribe’s historic reservation lands and 

outside the counties where trust acquisition is mandatory. In 2005, the 

Tribe requested that the National Indian Gaming Commission (NIGC) 

approve a gaming ordinance for the Carter Lake trust land. Appellants, 

two states and a city, asked the NIGC to enforce the Indian Gaming 

Regulatory Act’s (IGRA) prohibition on gaming on land acquired in 

trust after 1988. But the NIGC deemed the trust land in Carter Lake 

“restored land,” an exception allowing gaming operations on the parcel.  

On judicial review of the NIGC’s 2017 decision, the district court 

granted in part and denied in part Appellants’ motion for summary 

judgment. The district court upheld the NIGC’s statutory and regulato-

ry interpretation, but remanded for limited factual analysis. Appellants 

ask this Court to reverse and vacate the NIGC’s decision. Under IGRA 

and the Ponca Restoration Act (PRA), the Tribe’s parcel in Carter Lake 

does not qualify as restored land.  

STATEMENT REGARDING ORAL ARGUMENT 

Appellants believe oral argument could assist the Court and re-

quest 15 minutes per side.  
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JURISDICTIONAL STATEMENT 

Appellants sought judicial review of the NIGC’s November 13, 

2017 decision to approve the Tribe’s site-specific gaming ordinance for 

the 4.8-acre parcel in Carter Lake (Carter Lake Parcel). Specifically, 

Appellants sought review of the NIGC’s final agency action under the 

Administrative Procedure Act (APA), 5 U.S.C. § 701. (App. 300.) The 

district court had jurisdiction under 28 U.S.C. § 1331.  

In the district court, the parties filed cross-motions for summary 

judgment. Appellants asked the court to reverse and vacate the NIGC’s 

November 2017 decision, and remand to the NIGC with instructions 

that the NIGC deny the Tribe’s request to amend the Carter Lake Par-

cel ordinance. (App. 314.) Appellees asked the court to affirm the No-

vember 2017 decision. (Id. at 315.) On March 26, 2019, the district court 

denied in part and granted in part Appellants’ motion, and denied Ap-

pellees’ motion (Summary Judgment Order). (Id. at 336.) The court re-

manded the matter (without vacating the 2017 decision) to the NIGC to 

consider facts relevant to its restored-lands analysis. The district court 

denied all other parts of Appellants’ motion.   

On April 12, 2019, Appellants filed two motions seeking to amend 

the district court’s Summary Judgment Order. First, under Federal 

Rule of Civil Procedure 59(e), Appellants sought amendment and clari-

fication of the Summary Judgment Order to vacate the NIGC’s 2017 de-

cision as well as remand to the NIGC. (Id. at 355.) Second, Appellants 
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sought certification of the Summary Judgment Order for interlocutory 

appeal under 28 U.S.C. § 1292(b). (Id. at 364.) 

While these motions were pending, the NIGC issued a “Revised 

Amendment to Final Decision and Order” on April 30, 2019, which af-

firmed the NIGC’s 2017 decision, in which the agency purports to have 

conducted the analysis directed by the Summary Judgment Order. (Id. 

at 342, 357.)   

On August 12, 2019, the district court denied both of Appellants’ 

motions. In doing so, the district court concluded that its decision was 

final under 28 U.S.C. § 1291, and Appellants could file an immediate 

appeal. (Id. at 367-68.) The district court explained that generally a dis-

trict court order remanding a case to an agency for further proceedings 

is not a final order, but that this Court has recognized exceptions based 

on what aspects of the case remain to be litigated. See Sisseton-

Wahpeton Oyate of Lake Traverse Reservation v. U.S. Corps of Eng’rs, 

888 F.3d 906, 920 (8th Cir. 2018) (holding remand order was final and 

appealable under § 1291 because the district court denied all relief re-

quested by plaintiff except for remanding on a narrow question of 

whether permit violated a standard). 

As in Sisseton-Wahpeton, the district court’s Summary Judgment 

Order is a final, appealable decision under 28 U.S.C. § 1291. A pending 

motion under Rule 59(e) tolls the deadline for filing an appeal until the 
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district court decides the motion. Fed. R. App. P. 4(a)(4)(A)(iv). Appel-

lants filed a timely notice of appeal on August 26, 2019.     

ISSUES PRESENTED FOR REVIEW 

1. The Ponca Restoration Act (PRA) requires the Secretary of 

the Interior to take land into trust for the Tribe in the area of its histor-

ic reservation in Knox and Boyd Counties, Nebraska. Carter Lake, Io-

wa, is more than one hundred miles away from Knox and Boyd Coun-

ties, Nebraska. Does the PRA allow restored lands for Indian Gaming 

Regulatory Act (IGRA) gaming purposes for the Tribe to be located in 

Carter Lake, Iowa? 

Most Apposite Authority:  

 PRA, Pub. L. No. 101-484, 104 Stat. 1167 (1990)

 IGRA, 25 U.S.C. § 2719 

 Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 
501 (8th Cir. 2010)

 Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984) 

2. The Department of the Interior promulgated regulations un-

der IGRA, 25 C.F.R. § 292.1-292.26, in 2008. Under these regulations, 

the Carter Lake Parcel is not restored land because Carter Lake is out-

side the geographic area identified in the PRA for priority trust acquisi-

tion. However, under a “grandfather” clause, the regulations do not ap-

ply if there was a final agency decision or written legal opinion issued 

before 2008. Do the IGRA regulations apply to the Carter Lake Parcel? 
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Most Apposite Authority:  

 25 C.F.R. § 292.1-292.26 

 IGRA, 25 U.S.C. §§ 2701-2721 

 Auer v. Robbins, 519 U.S. 452 (1997)  

 Kisor v. Wilkie, 139 S. Ct. 2400 (2019) 

STATEMENT OF THE CASE 

This case concerns the status of a 4.8-acre parcel of land in Carter 

Lake, Iowa, that the Tribe purchased in 1999 and placed into trust with 

the Secretary of the Interior in 2003. When the Secretary took this 4.8-

acre parcel into trust, all parties—the Tribe, the State of Iowa, and the 

Department of the Interior (DOI)—agreed that the Carter Lake Parcel 

was not part of the Tribe’s “restoration of lands” under IGRA. Rather, 

as the Tribe represented, the plan was for the Carter Lake Parcel to be 

used for a tribal health clinic and for tribal governmental purposes. De-

spite the Tribe’s clear expression of intent for the property before the 

parcel was taken into trust, the Tribe reversed course in 2005 and re-

quested that the NIGC approve a site-specific gaming ordinance under 

the auspices of IGRA to allow gaming on the Carter Lake Parcel. 

This appeal is the latest in a series of steps Appellants have taken 

to ensure the Government correctly applies IGRA and the PRA, starting 

with Iowa’s opposition in 2000 to the fee-to-trust acquisition because of 

concerns about tribal off-reservation gaming. Over the last 19 years, the 

NIGC has issued three decisions approving a site-specific gaming ordi-

nance for the Carter Lake Parcel, in 2007, 2017, and 2019. The NIGC’s 
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2007 decision, however, did not evaluate the PRA, assuming without 

explanation the statute would allow the Carter Lake Parcel to be re-

stored lands. That 2007 decision resulted in a remand, requested by the 

United States and granted by this Court in a published decision in 

2010, for the express purpose of giving the NIGC a chance to analyze 

whether the PRA limits restored lands to two Nebraska counties. Ne-

braska ex rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 501, 513 (8th 

Cir. 2010). 

The Appellees took seven years to respond to this remand but ul-

timately approved the gaming ordinance once again. Appellant City of 

Council Bluffs again sought judicial review, and Appellants State of Io-

wa and State of Nebraska intervened. While the case was being briefed 

before the district court in 2018, the Tribe constructed and opened a 

gaming facility, Prairie Flower, on the Carter Lake Parcel. The Court 

now has a chance to end the Sisyphean cycle of agency decisions and 

appeals. As Judge Kornmann stated the last time the case was before 

the Court: “The government has had quite enough chances. . . . The bot-

tom line, in my opinion, is that the failure of the [NIGC] to consider and 

apply the express clear language of the Ponca Restoration Act (‘PRA’) 

was a decision that was ‘arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law,’” because “the PRA expressly 

prohibits any government agency from taking land into trust for gam-
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bling purposes outside of Boyd and Knox Counties in the State of Ne-

braska.” Id. at 513-14 (Kornmann, J., dissenting from remand order).  

Statutory and Regulatory Background. I.

A. Overview of the Indian Gaming Regulatory Act. 

1. Gaming classifications.  

Congress enacted IGRA in 1988 to provide a statutory framework 

for gaming by Indian tribes. 25 U.S.C. §§ 2701-2721. IGRA defined 

three classes of gaming, established the NIGC, and defined a division of 

responsibilities for the regulation of gaming among the Secretary, the 

NIGC, tribes, and states. As described below, IGRA exempts some Indi-

an gaming from state regulation, subject to carefully crafted limitations 

depending on the type of gaming at issue. One limitation on gaming 

under IGRA is found in section 20: this provision generally prohibits 

Class II and Class III gaming activities pursuant to IGRA on land taken 

into trust by the United States for a tribe after October 17, 1988, the 

date IGRA was enacted. See id. § 2719(a). 

Class I gaming refers to social and traditional games with prizes 

of minimal value; tribes have exclusive authority over this type of gam-

ing on Indian lands. Id. §§ 2703(6), 2710(a)(1). Class II gaming includes 

bingo and certain “non-banking” card games. Id. § 2703(7). Under 

IGRA, Class II gaming is allowed on Indian lands when (i) the state in 

which the tribe is located permits “such gaming for any purpose by any 

person, organization or entity (and such gaming is not otherwise specif-

Appellate Case: 19-2898     Page: 19      Date Filed: 10/31/2019 Entry ID: 4847774 



7 

ically prohibited on Indian lands by Federal law),” and (ii) the Indian 

tribe adopts a site-specific ordinance or resolution for gaming that is 

approved by the NIGC’s Chairman. 25 U.S.C. § 2710(b)(1)(A), (B). When 

these criteria are met, Class II gaming can be conducted on Indian 

lands under the tribal ordinance, subject to the NIGC’s oversight, with-

out a Compact or any other required approval by the State in which the 

Indian land is located. Id. §§ 2710-2713. Class II gaming is the type of 

gaming conducted at the gaming facility on the Carter Lake Parcel. 

(App. 301, 338.) 

Lastly, Class III gaming includes slot machines, roulette, poker, 

blackjack, and similar games, and can be conducted on qualifying Indi-

an lands only under a tribal-state compact. 25 U.S.C. §§ 2703(8), 

2710(d). To conduct Class II or Class III gaming on Indian lands, a tribe 

must enact a tribal gaming ordinance and obtain approval from the 

NIGC. The decision to approve or disapprove a tribal gaming ordinance 

or amended gaming ordinance is made by the NIGC’s Chairman. Id. § 

2710(b)(2); 25 C.F.R. § 522.4-.7. A tribe may appeal a disapproval of a 

gaming ordinance resolution to the full NIGC within 30 days after the 

Chairman serves notice of his determination of disapproval. 25 C.F.R. § 

582.3. Finally, in a requirement that does not exist for Class II gaming, 

Class III gaming (otherwise known as casino-style gaming) requires a 

Tribe to negotiate a compact with the state where the lands the Tribe 

wants to game on are located. Under IGRA, upon the request of a tribe, 
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a state “shall negotiate with the Indian tribe in good faith to enter into . 

. . a compact.” 25 U.S.C. § 2710(d)(3)(A). Before it can be effective, a 

Class III tribal-state gaming compact must be approved by the Secre-

tary of the Interior. Id. §§ 2710(d)(1), (d)(3)(B). 

2. IGRA’s limitations on lands eligible for Indian gaming.  

i. Indian lands. 

IGRA only limits state jurisdiction over gaming to the extent the 

gaming is conducted on “Indian lands.” Indian lands are defined in 

IGRA as lands that meet one of the following criteria: they are (1) with-

in an Indian reservation; (2) held in trust by the United States for an 

Indian tribe or individual; or (3) held in trust for an Indian tribe or in-

dividual subject to a restriction against alienation. 25 U.S.C. § 2703(4).   

ii. General restriction on gaming on after-acquired 

trust land unless there has been a two-part deter-

mination. 

IGRA establishes another significant limitation: section 20 of 

IGRA generally prohibits gaming activities on land, like the Carter 

Lake Parcel, that is placed into trust by the United States for a tribe af-

ter October 17, 1988, the date IGRA was enacted. Id. § 2719(a).1

Through this restriction, IGRA makes gaming on after-acquired trust 

lands that could be far from traditional tribal areas exceptional rather 

than typical. See generally Grand Traverse Band of Ottowa & Chippewa 

1 This prohibition does not apply to other Indian lands not rele-
vant here. See id. § 2719(a)(1)-(2).  
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Indians v. U.S. Attorney for the W.D. of Mich., 198 F. Supp. 2d 920, 935 

(W.D. Mich. 2002) (noting IGRA provisions aimed at “limiting [gaming 

on] after-acquired property in some fashion”); Anthony N. Cabot & 

Keith C. Miller, The Law of Gambling and Regulated Gaming 377 n.1 

(2d ed. 2016) (“It is likely that when IGRA was drafted Congress con-

templated that most tribal gambling would be on tribal lands. . . . Cer-

tainly, there was no thought that tribes would be setting up casinos in 

major cities.”). 

Subject to three exceptions, discussed below, gaming may only oc-

cur on post-1988 acquired trust land (after-acquired trust land), with 

the concurrence of the state where it would occur, a process often re-

ferred to as the Secretarial “two-part determination.” Under a two-part 

determination, if the Secretary determines that a gaming establishment 

on after-acquired trust land would be in the best interest of the tribe 

and not be detrimental to the surrounding community, then the Secre-

tary’s determination goes to the governor of the state where the gaming 

enterprise is to be located, and gaming can occur only if the governor 

concurs with the Secretarial determination. 25 U.S.C. § 2719(b)(1)(A). 

iii. Exceptions to the bar on gaming on after-acquired 

trust land, including the restored-lands exception. 

The general prohibition on gaming under IGRA on after-acquired 

trust land has three narrow exceptions. Id. § 2719(b)(1)(B). Gaming is 

permitted on such lands if the land was taken into trust “as part of”:  
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(i) A settlement of a land claim,  
(ii) The initial reservation of an Indian tribe acknowledged 
by the Secretary under the Federal acknowledgment process, 
or 
(iii) The restoration of lands for an Indian tribe that is re-
stored to Federal recognition. 

Id. If the trust land at issue qualifies for gaming under one of these ex-

ceptions, the Secretarial two-part determination process is not required 

for Class II gaming. When there is no two-part determination process, 

there is no consideration of the impacts of the proposed gaming on the 

surrounding community and the affected state has no ability to concur 

with or object to the proposed gaming. The first and second exceptions 

do not apply here. Thus, this case turns on the restored-lands exception: 

does the Carter Lake Parcel qualify as restored lands that are “part of” 

the Tribe’s restoration under IGRA based on the PRA?  

B. Overview of the Ponca Restoration Act’s provisions 
for land in trust. 

Congress passed the PRA on October 31, 1990, two years after en-

actment of IGRA. Pub. L. No. 101-484, 104 Stat. 1167 (1990). The pur-

pose of the PRA was to reverse the action Congress had taken 28 years 

earlier2 and restore the Tribe’s status as a federally recognized Indian 

tribe. The PRA expressly directed the Secretary to take specified lands 

into trust for the Tribe, providing in section 4, titled “Restoration of 

Rights,” as follows: 

2 The Act of Sept. 5, 1962, Pub. L. No. 87-629 (1962) terminated 
federal recognition of the Ponca Tribe of Nebraska.  

Appellate Case: 19-2898     Page: 23      Date Filed: 10/31/2019 Entry ID: 4847774 



11 

The Secretary shall accept not more than 1,500 acres of any 
real property located in Knox or Boyd Counties, Nebraska, 
that is transferred to the Secretary for the benefit of the Tribe. 
Such real property shall be accepted by the Secretary (subject 
to any rights, liens, or taxes that exist prior to the date of such 
transfer) in the name of the United States in trust for the ben-
efit of the Tribe and shall be exempt from all taxes imposed by 
the Federal Government or any State or local government af-
ter such transfer. The Secretary may accept any additional 
acreage in Knox or Boyd Counties pursuant to his authori-
ty under the [Indian Reorganization Act].  

Id. § 4(c) (emphasis added). The congressional act restoring the Tribe to 

federally recognized status limited the land the Secretary can take into 

trust as part of the restoration to a specified geographic area in Knox 

and Boyd Counties, Nebraska. The PRA as originally enacted did not 

include any provisions covering Pottawattamie County, where the 

Carter Lake Parcel is located. Section 5 of the PRA as originally enacted 

in 1990 allowed tribal members living in five Nebraska counties and 

one South Dakota county to qualify as living on or near the reservation 

for purposes of tribal services. Id. § 5. Congress later expanded the ser-

vice area to nine additional counties, including Pottawattamie County, 

Iowa, but not until 1996. Pub. L. No. 104-109, § 12, 110 Stat. 765 

(1996).  

Although the PRA’s “Restoration of Rights” section has special 

provisions for fee-to-trust acquisitions in Knox and Boyd Counties, Ne-

braska, nothing in this section restricts the Secretary from using other 

authority to take land into trust for the Tribe outside of these counties. 
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Pub. L. No. 101-484, § 4(c). The Secretary can take land into trust for 

tribes under the Indian Reorganization Act (IRA), 25 U.S.C. § 5108. The 

IRA authorizes the Secretary to take land into trust for the Tribe out-

side of Knox and Boyd Counties under the regulations implementing 

the IRA; this dispute is over whether trust land acquired outside Knox 

and Boyd Counties under the IRA is restored land eligible for gaming 

under IGRA.  

Under applicable regulations, a tribe requesting to have land tak-

en into trust states the purpose for which the land will be used. 25 

C.F.R. §§ 151.10 (“when the land is located within or contiguous to an 

Indian reservation”), 151.11 (“when the land is located outside of and 

noncontiguous to the tribe’s reservation”). If the Tribe specifies a gam-

ing use, the DOI can determine at the time of the fee-to-trust applica-

tion whether the Secretary agrees that the parcel is gaming-eligible. Id.

§§ 292.3(b), 292.15.  

C. Part 292 regulations. 

In 2008, after the NIGC issued its 2007 decision, and before this 

Court’s 2010 remand order, the DOI promulgated regulations that ex-

plain how the DOI interprets the term “restored lands” under IGRA. 73 

Fed. Reg. 29,354-380 (May 20, 2008) (final rule). The regulations be-

came effective August 25, 2008. 73 Fed. Reg. 35,579 (June 24, 2008) 

(technical correction to final rule) (codified at 25 C.F.R. pt. 292). The 

regulations set out a straightforward interpretation of the meaning of 
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restored lands in the context of restoration statutes that require or au-

thorize the Secretary to take land into trust within a specific geographic 

area, limiting restored lands under such statutes to the geographic area 

identified for trust acquisition. In relevant part, the regulations read: 

For newly acquired lands to qualify as ‘restored lands’ . . . 
the tribe acquiring the lands must meet the requirements of 
paragraph (a), (b), or (c) of this section.  

(a) If the tribe was restored by a Congressional enact-
ment of legislation recognizing, acknowledging, affirm-
ing, reaffirming, or restoring the government-to-
government relationship between the United States 
and the tribe, the tribe must show that either:  

(1) The legislation requires or authorizes the 
Secretary to take land into trust for the benefit of 
the tribe within a specific geographic area 
and the lands are within the specific geo-
graphic area; or  

(2) If the legislation does not provide a specific 
geographic area for the restoration of lands the 
tribe must meet the requirements of § 292.12.3

25 C.F.R. § 292.11 (emphasis added). This regulatory section provides 

that when Congress has identified a specific geographic area within 

which the Secretary is authorized to acquire trust lands for a restored 

3 Subsections (b) and (c) of 25 C.F.R. § 292.11 do not apply to the 
Tribe because the Tribe was restored through an act of Congress. Sec-
tion 292.12 is by its terms applicable to a tribe restored by Congression-
al enactment only when Congress did not direct or authorize the DOI to 
acquire trust lands for a restored tribe within a specific geographic ar-
ea. In those instances, section 292.12 generally incorporates the three-
factor common law test for restored land into the regulatory framework.   
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tribe, only lands within the specific area identified in the act can qualify 

as restored lands.  

No party has disputed that the Carter Lake Parcel is not restored 

lands for the Tribe under this rule. The dispute is over whether the rule 

applies. The NIGC and the district court concluded that, because of a 

grandfather clause in the regulations, the regulations have no bearing 

on this case. The grandfather provision states: 

These regulations apply to all requests pursuant to 25 
U.S.C. 2719, except:  

(a) These regulations do not alter final agency decisions 
made pursuant to 25 U.S.C. 2719 before the date of enact-
ment of these regulations. 

(b) These regulations apply to final agency action taken after 
the effective date of these regulations except that these regu-
lations shall not apply to applicable agency actions when, be-
fore the effective date of these regulations, the Department 
or the National Indian Gaming Commission (NIGC) issued a 
written opinion regarding the applicability of 25 U.SC. 2719 
for land to be used for a particular gaming establishment, 
provided that the Department or the NIGC retains full dis-
cretion to qualify, withdraw or modify such opinions.   

Id. § 292.26.  

Factual Background. II.

This case has a long history, going back to the Tribe’s 1999 acqui-

sition of the Carter Lake Parcel. In 2002, the Tribe’s attorney request-

ed, and BIA agreed and published, a newspaper notice stating that the 

Tribe would not seek to game on the Carter Lake Parcel except through 
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a two-part determination, and the implications of this notice have been 

a source of disagreement. (App. 24-39.) Previous decisions have focused 

on this history, and this history remains important for this appeal as 

the framework showing how different parties have intended to use the 

Carter Lake Parcel, and understood the relevant law, at various times.  

A. Fee-to-trust acquisition. 

Legal controversies over the Carter Lake Parcel began in the early 

2000s when the Tribe requested that the BIA place the Carter Lake 

Parcel into trust for the Tribe’s benefit. The application was considered 

under the Secretary’s general authority under the IRA. (App. 211, 258.) 

During the application and ensuing administrative appeal, the 

Tribe asserted that the Carter Lake Parcel was to be used for a health 

clinic and associated governmental functions. (Id. at 219, 258.) The 

Tribe’s economic development plan, submitted to Congress in 2000, did 

not call for gaming in Pottawattamie County. (Id. at 67, 256-57.) Con-

cerned nevertheless that the Tribe’s plan was to initiate casino-style 

gaming on the property, the State of Iowa appealed the BIA’s initial de-

cision to accept the Carter Lake Parcel into trust to the Interior Board 

of Indian Appeals (IBIA). (Id. at 224, 231-32.) The IBIA accepted the 

Tribe’s assertion that the Carter Lake Parcel would be used for a clinic 

and governmental purposes and upheld the fee-to-trust acquisition un-

der the regulations that the DOI follows for non-gaming acquisitions. 

(Id. at 218-20.) IBIA specifically found the Tribe’s only proposed use of 
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the Carter Lake Parcel was for governmental services, not business 

purposes. (Id. at 217.)   

After the IBIA’s decision, the Tribe continued to assure Iowa that 

the Carter Lake Parcel would be used only for non-gaming purposes. 

The State of Iowa had the right to seek federal court review of the 

IBIA’s decision, but the Tribe’s attorney, Michael Mason, entered into 

negotiations seeking Iowa’s agreement not to pursue the appeal. (Id. at

81, 205-08.) A newspaper article quoted Mason, and officials from 

Carter Lake and Pottawattamie County, reinforcing that no gaming 

would take place on the site. (Id. at 84-85.) On November 26, 2002, Mr. 

Mason sent an email to the BIA requesting that specified language be 

included in the Regional Director’s land-into-trust notice of decision, 

which was to be published in a local newspaper. (Id. at 74.)  

The Regional Director published a notice including verbatim the 

language requested by the tribal attorney: 

AS AN ACQUISITION OCCURRING AFTER OCTOBER 17, 
1988, ANY GAMING OR GAMING-RELATED ACTIVITIES 
ON THE CARTER LAKE LANDS ARE SUBJECT TO THE 
TWO PART DETERMINATION UNDER 25 U.S.C. SEC. 
2719. IN MAKING IT’S [sic] REQUEST TO HAVE THE 
CARTER LAKE LANDS TAKEN INTO TRUST, THE 
PONCA TRIBE HAS ACKNOWLEDGED THAT THE 
LANDS ARE NOT ELIGIBLE FOR THE EXCEPTIONS
UNDER 25 U.S.C. § 2719(b)(1)(B). THERE MAY BE NO 
GAMING OR GAMING-RELATED ACTIVITIES ON THE 
LAND UNLESS AND UNTIL APPROVAL UNDER THE 
OCTOBER 2001 CHECKLIST FOR GAMING ACQUISI-
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TIONS, GAMING-RELATED ACQUISITIONS AND TWO-
PART DETERMINATIONS UNDER SECTION 20 OF THE 
INDIAN GAMING REGULATORY ACT HAS BEEN OB-
TAINED.  

(Id. at 205-08 (emphasis added).) BIA personnel reviewed the disclaim-

er of gaming internally, sought consultation with the DOI’s Office of the 

Solicitor, and approved its publication. (Id. at 204.)  

Following publication of the newspaper notice, the Iowa Assistant 

Attorney General sent a letter confirming that the State had agreed to 

forgo judicial review of the fee-to-trust decision in exchange for the 

Tribe’s assertion that the Carter Lake Parcel is not restored land and 

that any gaming would be done under the two-part determination pro-

cedures under which Iowa’s prior consent would be necessary. (Id. at 

82-83.) On February 10, 2003, the Acting Regional Director of the BIA’s 

Great Plains Region directed that the deed for the Carter Lake Parcel 

be recorded as held in trust by the United States. (Id. at 200.) 

The reason for the notice being published at all was to “advise the 

public that a land to trust decision has been made so that affected par-

ties may sue in federal court to prevent the trust acquisition before the 

land is formally acquired because the Quiet Title Act precludes judicial 

review after the United States acquires title.” See Nebraska ex rel. 

Bruning, 625 F.3d at 507 (majority opinion) (quoting the NIGC’s deci-

sion). Based on this understanding of the preclusive effect of the Quiet 

Title Act, all parties believed that after the Carter Lake Parcel was held 
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in trust by the Secretary, Iowa lost its right to make an APA challenge 

to the Secretary’s decision to take the parcel into trust.  

With the benefit of hindsight, however, it is now clear the unani-

mous understanding of the law was mistaken. In 2012, the U.S. Su-

preme Court issued its decision in Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians v. Patchak, 567 U.S. 209 (2012), holding that the 

Quiet Title Act did not have preclusive effect. The Patchak decision was 

issued nine years after the Carter Lake Parcel was taken into trust, 

three years longer than the six-year statute of limitations for bringing 

an APA challenge. See Big Lagoon Rancheria v. California, 789 F.3d 

947, 953-54 (9th Cir. 2015) (explaining courts will not entertain APA 

challenges outside the six-year statute of limitations). 

B. The Tribe applies to the NIGC for gaming approval. 

The genesis of this dispute is the Tribe’s decision to ask the NIGC 

for approval to game on the Carter Lake Parcel without a two-part de-

termination—thus without Iowa’s approval. The Tribe claims Mr. Ma-

son acted without tribal council approval when he negotiated the 

agreement with Iowa and sent language for publication announcing the 

land would be subject to the two-part determination. (App. 307.)  

In October 2005, the Tribe submitted a request that the NIGC’s 

Office of General Counsel issue an advisory legal opinion regarding the 

Carter Lake Parcel. (Id. at 274.) Before the NIGC could respond to this 

request, in February 2006, the Tribe submitted a site-specific gaming 
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ordinance for the review, which sought the NIGC’s approval for an or-

dinance identifying the Carter Lake Parcel as eligible for gaming under 

IGRA. (Id. at 273.) Iowa submitted written responses opposing the 

Tribe’s new claim that the Carter Lake Parcel qualified as restored 

lands and thus was eligible for gaming under IGRA without a two-part 

determination. (Id. at 262, 267.) In the face of imminent denial, the 

Tribe withdrew its request for a gaming ordinance from the NIGC’s 

consideration in August 2006. (Id. at 118 n.1.) Approximately a year 

later, the Tribe resubmitted its application as part of a renewed request 

to the NIGC for approval of the Tribe’s amended gaming ordinance. (Id. 

at 159.) Once again, Iowa opposed the Tribe’s renewed request that the 

NIGC determine the Carter Lake Parcel qualified as restored lands un-

der IGRA. (Id. at 154.)  

On October 22, 2007, Associate General Counsel Gross recom-

mended to the NIGC’s Chairman that the amendment to the Tribe’s 

gaming ordinance be disapproved because the Carter Lake Parcel does 

not qualify as restored lands under IGRA. (Id. at 118-50.) Mr. Gross 

found that although the Tribe could demonstrate historical and con-

temporary connection to the Carter Lake Parcel, and that a relatively 

short period of time had elapsed from the Tribe’s restoration in 1990 to 

the placement of the Carter Lake Parcel into trust in 2003, the facts 

and circumstances of the trust acquisition demonstrated that the land 

was not acquired in furtherance of the Tribe’s restoration. (Id. at 147.) 
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The DOI’s Office of the Solicitor concurred with Mr. Gross’s conclusion 

that the Carter Lake Parcel did not qualify as restored land under 

IGRA. (Id. at 116, 150.) And, if the Parcel is not restored land, the re-

stored-land exception would not allow the Tribe to use the Parcel for 

Class II or Class III gaming. See 25 U.S.C. § 2719(b)(1)(B)(iii). 

Then-NIGC-Chairman Philip Hogen issued a decision agreeing 

with Mr. Gross and incorporating his memorandum into a decision 

holding that the Carter Lake Parcel does not qualify as restored land 

under IGRA and therefore disapproving the amendment to the Tribe’s 

gaming ordinance. (App. 117.) On November 9, 2007, the Tribe appealed 

Chairman Hogen’s disapproval of the amended gaming ordinance. (Id. 

at 104-15.) After a briefing by the Tribe and Iowa, on December 31, 

2007, the NIGC reversed, holding that the Carter Lake Parcel did quali-

fy as restored lands. (Id. at 86-103.)  

C. Restored-lands analysis. 

As laid out in both the NIGC’s 2007 and 2017 decisions on the 

Carter Lake Parcel, the NIGC adopted a common law factor test from 

federal case law to determine whether the restored-land exception ap-

plies under IGRA.4 Under this test, the NIGC, in consultation with the 

DOI, must weigh three factors relevant to the determination of whether 

4 The Part 292 regulations codified this test at 25 C.F.R. § 292.12. 
As explained in footnote 3, § 292.12 is not directly applicable to the 
Tribe.    
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the Carter Lake Parcel is eligible for gaming under IGRA’s restored-

lands exception: (1) temporal proximity of the trust acquisition to the 

tribe’s restoration; (2) historical and modern connection to the location; 

and (3) factual circumstances of the trust acquisition. (Id. at 42.)  

The first person at the NIGC to apply this test to the Carter Lake 

Parcel concluded that the Parcel did not qualify as restored lands. The 

legal opinion prepared by Mr. Gross concluded that “the facts immedi-

ately surrounding the trust acquisition show that the Carter Lake land 

is not restored land.” (Id. at 144.) Mr. Gross identified three significant 

factual circumstances relating to the trust acquisition weighing against 

application of the restored-land exception: (1) the application to place 

the land into trust for a health care facility, not gaming; (2) the agree-

ment the Tribe’s attorney Mr. Mason made with Iowa stating the 

Carter Lake Parcel would not qualify as restored land; and (3) the sub-

sequent publication by the BIA of a notice asserting the Parcel would 

not be restored land prior to the Parcel being taken into trust. (Id. at 

144-53.) But the NIGC contradicted Mr. Gross’s analysis in its 2007 de-

cision, its 2017 decision, and in the April 30, 2019 decision issued speed-

ily after the district court’s March 25 Order. The 2007 and 2017 NIGC 

decisions were both reversed by the respective district courts as arbi-

trary and capricious because the NIGC ignored important facts in its 

evaluation of the factual circumstances of the trust acquisition, includ-

ing the Tribe’s representations to Iowa and the newspaper notice af-
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firming that gaming on the Carter Lake Parcel would only take place 

following a two-part determination.   

Procedural Background.  III.

A. Legal challenge to the 2007 decision reaches this 
Court and is remanded. 

Appellants sought judicial review of the NIGC’s 2007 decision in 

the district court under the APA. One of the main arguments in that 

challenge was that the Tribe should be estopped from asserting the 

Carter Lake Parcel qualifies as restored land under IGRA because of 

the statements of the Tribe’s attorney, which induced Iowa to agree not 

to appeal the fee-to-trust decision before the DOI took the Parcel into 

trust.  

The district court agreed that the NIGC’s 2007 decision was arbi-

trary and capricious, rejecting the agency’s position that the representa-

tions made by the Tribe after the IBIA issued its decision, but before 

the land was accepted into trust, were irrelevant under the restored-

lands analysis. (App. 309.) The district court reversed and vacated the 

agency decision. Appellees filed a limited appeal to this Court, arguing 

the NIGC should get another chance to correct its erroneous decision. 

Nebraska ex rel. Bruning, 625 F.3d at 509. A divided panel of this Court 

remanded the case to the NIGC to allow it to consider the applicable 

statutes and regulations as well as the entire relevant time period of 

the fee-to-trust acquisition. Id. at 513. The dissent asserted the PRA 
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was not ambiguous and could not be read to support the NIGC’s deci-

sion, and therefore the agency decision should have been reversed and 

vacated rather than remanded for another try. Id. at 515 (Kornmann, 

J., dissenting from remand order). 

B. Post-2010 remand for administrative consideration 
and APA challenge. 

1. Gaming-ordinance administrative proceedings leading 
to the 2017 decision.  

On February 15, 2011, DOI Solicitor Hilary Tompkins and NIGC 

General Counsel Lawrence Roberts invited the States of Iowa and Ne-

braska, the City of Council Bluffs, and the Tribe to brief the question 

whether the PRA limits restored-land status under IGRA to property 

located in Knox and Boyd Counties, Nebraska. (App. 70.) On March 13, 

2012, the Solicitor sent the NIGC a legal opinion. (Id. at 54-69.) The So-

licitor concluded that the PRA does not limit restored lands under IGRA 

to the two counties in Nebraska identified in section 4 of the PRA. The 

opinion emphasized that while finding that the statute was not disposi-

tive of the question, the opinion did “not address the question of wheth-

er the specific Parcel at issue in Carter Lake, Iowa, meets the applica-

ble restored lands factors as set forth in IGRA and any applicable legal 

precedent.” (Id. at 54.) The Solicitor’s interpretation of the PRA empha-

sizes the remedial intent of Congress, explaining that “[p]erhaps the 

most significant factor that weighs in favor of interpreting the PRA as 
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permitting the application of restored lands factors to land outside of 

Knox and Boyd Counties is Congress’s general intent of providing resti-

tution to tribes in restoring their federal recognition.” (Id. at 68.) The 

opinion argued that interpretation in the face of silence should be guid-

ed by a broad understanding of the purpose of the statute. (Id. at 66-68.)  

Because one of the purposes of this Court’s remand was to ensure 

the DOI and the NIGC worked together on the new opinion, the NIGC 

sought concurrence from the DOI on its draft restored-lands analysis. 

(Id. at 73.) The DOI issued a letter providing “concurrence in the Indian 

Lands analysis for the Ponca Tribe of Nebraska” on November 1, 2017. 

(Id. at 52.) But the concurrence letter noted grave concerns about the 

Tribe’s course of conduct with respect to the Parcel: 

Although, as trustee, the Department cannot legally restrict 
the Tribe’s use of land after it is placed in trust, the post 
hoc change of land use by the Tribe in this case is 
concerning. When the Tribe applied to have the subject 
Parcel taken into trust, it stated that the land would be used 
for at tribal health clinic, not a gaming enterprise. As you 
and the Tribe are aware, trust applications for gaming are 
routed through a different review process from non-gaming 
applications and are subjected to rigorous review. It is 
troubling that the Ponca Tribe has avoided the appli-
cation process for proposed gaming operations in this 
situation simply by changing the proposed use after 
the land has been placed in trust.

(Id. (emphasis added).) 
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The NIGC issued what it styled as an “Amendment to Final Deci-

sion and Order” in the case, finding that the Carter Lake Parcel quali-

fied as restored land, on November 13, 2017. (Id. at 11-13.)  

2.  District court proceedings. 

The City of Council Bluffs filed its Complaint seeking review of 

the NIGC’s 2017 decision on December 13, 2017. (Id. at 10.) The State 

of Iowa filed its motion to intervene on May 25, 2018. (Id. at 9.) The 

State of Nebraska filed its motion to intervene on May 30, 2018. (Id.) 

Both motions to intervene were granted, and on June 1, 2018, both 

States filed Complaints. (Id.) The Tribe participated in briefing as ami-

cus curiae. (Id. at 6.)  The Tribe opened Prairie Flower Casino on the 

Carter Lake Parcel on November 1, 2018. (Id. at 338.) 

In its Summary Judgment Order, as clarified and reaffirmed in its 

order denying both of Appellants’ post-judgment motions on August 12, 

2019, the district court made four holdings. Appellants do not challenge 

two of them on appeal. One, the court agreed with the NIGC that the 

Tribe was not estopped by the 2002 agreement (the agreement with Io-

wa not to seek to game on the Carter Lake Parcel other than under a 

two-step determination). (Id. at 321.) Two, the district court determined 

that there was a problem with the NIGC’s application of the restored-

lands analysis that required remand. (Id. at 335-36.) The district court 

found that the NIGC had failed to consider the 2002 agreement with 

Iowa and newspaper publication as factual circumstances that might 
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weigh against treating the Carter Lake Parcel as restored lands. (Id. at 

335.) The district court characterizes this remand in its order on Appel-

lants’ post-judgment motions as narrowly drawn: “[t]he Court only 

found fault on a discrete issue and . . . stated precisely what the NIGC 

needed to consider on remand.” (Id. at 361.) Appellants appeal neither 

the district court’s limited remand nor the holding that the Tribe was 

not estopped from asking for a restored lands opinion.  

Appellants are appealing the district court’s decision to uphold the 

NIGC’s interpretation of the PRA. The court applied the two-step anal-

ysis required under Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 

(1984). The district court found the PRA was ambiguous with respect to 

the location of any restored land. (App. 323-25.) Proceeding to step two 

and applying Chevron deference, the district court determined that the 

NIGC’s interpretation of the PRA, as allowing restored lands outside of 

the specified geographic area for trust acquisitions in Knox and Boyd 

Counties, Nebraska, was reasonable and entitled to deference. (Id. at 

325-26.)  

Appellants are also appealing the district court’s rejection of the 

applicability of the Part 292 regulations to the Carter Lake Parcel. The 

district court considered the Part 292 regulations as potentially rele-

vant to the NIGC’s 2017 decision in two different ways but rejected both 

of them. First, the district court found that the grandfather clause in 

the regulations applied and thus excepted the Carter Lake Parcel from 
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the regulations. (Id. at 328-32.) In two footnotes, the district court also 

considered whether, although not directly applicable, the Part 292 regu-

lations constituted a source of persuasive authority that the NIGC 

should have considered in its evaluation of the meaning of the PRA to 

ensure its interpretation was not arbitrary and capricious. (Id. at 327-

28 n.9, 329 n.10.) The district court rejected this argument on the basis 

that the Part 292 regulations concerned IGRA rather than the PRA, 

and the agency was not required to address arguments that do not sup-

port its chosen action. (Id. at 327-29.) Appellants ask this Court to ap-

ply the Part 292 regulations either directly or as a basis for withholding 

deference from the agency’s interpretation.  

SUMMARY OF THE ARGUMENT 

Appellants challenge the district court’s finding that the PRA al-

lows land the United States holds in trust for the Tribe in Carter Lake, 

Iowa, to be eligible for tribal gaming under IGRA’s restored-land excep-

tion.   

The district court’s decision upholding the NIGC’s interpretation 

of the PRA must be rejected for three reasons. First, the language of the 

PRA is not ambiguous. Given the clear intent of Congress, the Court 

should not proceed beyond Chevron step one to reject the agency’s in-

terpretation. Second, notwithstanding the grandfather clause, the DOI’s 

own regulations apply because there was no valid final agency decision 

before the regulations were promulgated or a legal opinion concluding 
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that the Carter Lake Parcel qualified as restored land. Under the Part 

292 regulations, which became effective in 2008, restored lands for a re-

stored Tribe are allowed only in the geographic area particularly identi-

fied in the applicable restoration act for fee-to-trust land acquisitions, if 

such an area is designated. Applying this regulation, restored lands for 

the Tribe can only be located in Knox or Boyd Counties, Nebraska.  

Third, even if the grandfather clause applies, the existence of the 

regulation undercuts and discredits Appellees’ demand for Chevron def-

erence. The federal agency is asking this Court to defer to an interpre-

tation that allows gaming under the restored-land exception at the 

Carter Lake Parcel when, according to the agency’s own regulations, 

that interpretation is incorrect. Even assuming the PRA is ambiguous 

as to the geographic location of potentially restored lands for the Tribe, 

and the grandfather clause renders the Part 292 regulations not direct-

ly applicable, Chevron deference should not apply in these circumstanc-

es. Interpreting the PRA consistent with leading canons of interpreta-

tion demonstrates that the Carter Lake Parcel does not qualify as re-

stored land. 
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ARGUMENT 

The NIGC’s 2017 Decision Should Be Reversed Based on I.
the Plain Language of the Ponca Restoration Act Read To-
gether with the Indian Gaming Regulatory Act. 

This Court reviews de novo a district court’s decision following 

record review under the APA. Thomas v. Jackson, 581 F.3d 658, 664 

(8th Cir. 2009). Under the APA, an agency’s decision should be upheld 

only if it “is rational, based on consideration of the relevant factors and 

within the scope of the authority delegated to the agency by the stat-

ute.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 42 (1983). This Court must set aside an agency action if the ac-

tion was “arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law.” 5 U.S.C. § 706(2)(A).  

The NIGC’s 2017 decision was not in accordance with the re-

quirements of the PRA and IGRA, and this Court should reverse. 

IGRA’s restored-lands exception “was not intended to give restored 

tribes an open-ended license to game on newly acquired lands.” Redding 

Rancheria v. Jewell, 776 F.3d 706, 711 (9th Cir. 2015). The district 

court, however, found ambiguity in the statute and deferred to the 

broad interpretation of the PRA as laid out in the opinion of the Solici-

tor regarding the PRA dated March 13, 2012 (PRA Opinion). (App. 54-

69.) The PRA Opinion’s broad reading relied on the Indian canon of con-

struction to conclude that, despite the designation of the Tribe’s historic 

homeland in Knox and Boyd Counties as the area where the Secretary 
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should take land into trust for the Tribe, the PRA could be read to qual-

ify a parcel in Iowa, over 100 miles away, as restored land. (See id. at 

67-69 (explaining that silence in the PRA regarding trust acquisitions 

in locations outside of the specified counties should be interpreted 

broadly because of remedial intent of the legislation).)  

The PRA Opinion is incorrect. The plain language of the PRA re-

quires this Court to reverse. Allowing a parcel in Carter Lake, over 100 

miles away from the Tribe’s historic reservation, to count as restored 

land is not a reasonable interpretation and should be rejected. Moreo-

ver, even if the PRA Opinion lays out a reasonable agency interpreta-

tion, this Court should decline to afford Chevron deference. Inconsistent 

agency interpretation makes deference inappropriate. Providing an im-

partial, consistent interpretation of the law is a key judicial role that 

can help mitigate the pressure on agencies to make politically motivat-

ed compromises and exceptions.      

This Court, however, does not have to reach Chevron step two. 

Where the meaning of a statute is plain, that meaning controls. Chev-

ron, 467 U.S. at 842-43; see also Nat’l Credit Union Admin. v. First Nat’l 

Bank & Trust Co., 522 U.S. 479, 502-03 (1998) (finding statute’s geo-

graphical limitation plain and unambiguous and rejecting agency inter-

pretation that attempted to avoid it). Here, as Judge Kornmann put it 

in 2010, the PRA’s intended meaning is “clear and not ambiguous.” Ne-
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braska ex rel. Bruning, 625 F.3d at 515 (Kornmann, J., dissenting from 

remand order).  

As the district court acknowledged, interpretation of a statute re-

quires consideration of “well-established tools of statutory construction.” 

(Id. at 327.) The district court should be reversed because using well-

established tools of statutory construction, the Carter Lake Parcel is not 

restored land. 

The relevant provision of the PRA reads:  

RESTORATION OF RIGHTS 

*  * * 
The Secretary shall accept not more than 1,500 acres of 
any real property located in Knox or Boyd Counties, Ne-
braska, that is transferred to the Secretary for the benefit of 
the Tribe. Such real property shall be accepted . . . in the 
name of the United States in trust for the benefit of the 
Tribe . . . . The Secretary may accept any additional 
acreage in Knox or Boyd Counties pursuant to his au-
thority under the [Indian Reorganization Act]. 

Pub. L. No. 101-484, § 4(c) (emphasis added). This language requires 

the Secretary to take land into trust in Knox and Boyd Counties, Ne-

braska to effectuate the Tribe’s restoration. Congress distinguishes 

lands the Secretary is required to acquire in the designated counties 

from all other lands that the Secretary might be able to acquire under 

the Indian Reorganization Act. Two canons of construction demonstrate 

that this language limits restored lands under the PRA to the lands 

taken into trust in Knox and Boyd Counties, Nebraska: the canon that 
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Congress legislates with knowledge of pre-existing statutory law, and 

the canon that an express power granted by statute (here, an express 

power to take land into trust in a designated area granted in a section 

titled “restoration of rights”) is also an exclusion of the powers not ex-

pressly granted. Moreover, the Solicitor’s PRA Opinion incorrectly im-

plies that, when enacted, the service area for the Tribe included the 

county where the Carter Lake Parcel is located when this county was 

not part of the original service area. Based on straightforward applica-

tion of well-accepted rules of statutory interpretation, the PRA’s plain 

language precludes a finding that the Carter Lake Parcel is restored 

land. On this point, Judge Kornmann agreed,  

While the Secretary may, pursuant to the Indian Reorgani-
zation Act, 25 U.S.C. § 465, take any land into trust for the 
benefit of an Indian tribe, such land so taken cannot qualify 
for the ‘restored lands’ exception to the general prohibition of 
gaming on trust lands. Land taken into trust pursuant to the 
Ponca Tribe’s restoration, and upon which gaming is author-
ized, can only be trust lands in Knox or Boyd Counties in 
Nebraska. The Carter Lake parcel in Iowa cannot qualify as 
‘restored lands.’ . . . The statute is clear. We should apply 
it, just as the agency should have applied it. 

Nebraska ex rel. Bruning, 625 F.3d at 551 (emphasis added). 

A. Congress legislates with knowledge of existing law, 
requiring the PRA and IGRA to be read together.  

It is a well-established canon of construction that courts presume 

“Congress is aware of existing law when it passes legislation.” South 

Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 351 (1998) (quoting Miles 
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v. Apex Marine Corp., 498 U.S. 19, 32 (1990)). If Congress was aware of 

the use of the term “restored lands” in § 2719 of IGRA when it passed 

an act titled the Ponca Restoration Act, then Congress understood the 

implications under IGRA of titling section 4 “Restoration of Rights.” See 

Fund for Animals v. Norton, 374 F. Supp. 2d 91, 102 (D.C. Cir. 2005) 

(holding that the title and statutory language of the “Migratory Bird 

Treaty Reform Act” show that Congress intended to modify the Migra-

tory Bird Treaty Act to exclude non-native species). Logically, restored 

lands would be provided for in the section on restoration of rights. And 

Congress gave a clear directive with respect to land acquisition in sec-

tion 4(c), providing that the Secretary “shall take” land into trust in 

Knox and Boyd Counties and may take additional land into trust in 

those counties. Pub. L. No. 101-484, § 4(c). 

IGRA provides further confirmation that “restored lands” are dif-

ferent from other lands the Secretary can take into trust under general 

authorities like the IRA by using two different terms: Indian lands and 

restored lands. “Restored lands” under 25 U.S.C. § 2719(b)(1)(B)(iii) 

cannot simply mean the same thing as “Indian lands” because IGRA us-

es both phrases. See id. § 2703(4)(B) (defining Indian lands to include 

all lands held in trust on a tribe’s behalf); cf. Russello v. United States, 

464 U.S. 16, 23 (1983) (refraining from concluding that “differing lan-

guage in . . . two subsections has the same meaning in each”). See also 

Wyandotte Nation v. Nat’l Indian Gaming Comm’n, 437 F. Supp. 2d 
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1193, 1215-17 (D. Kan. 2006) (affirming the NIGC’s conclusion that 

land located 175 miles from the seat of tribal government was not re-

stored land eligible for gaming). Lands acquired outside of Knox or Boyd 

Counties under the IRA, including the Carter Lake Parcel, are therefore 

Indian lands but not restored lands, and accordingly ineligible for gam-

ing.   

B. Direction by Congress to take land into trust in Knox 
and Boyd Counties implicitly excludes other lands 
from restored-land designation. 

One of the most well-established canons of construction is expres-

sio unius est exclusio alterius (the expression of one implicitly excludes 

others). See, e.g., United States v. Juan-Manuel, 222 F.3d 480, 488 (8th 

Cir. 2000). See also Interstate Commerce Comm’n v. Blue Diamond 

Products Co., 192 F.2d 43, 46 (8th Cir. 1951) (“Express powers are gen-

erally construed to be in negation of powers not expressly granted.”). 

This canon applies directly to the language in the PRA directing the 

Secretary to take land into trust in Knox and Boyd Counties. By mak-

ing this direction, Congress implicitly excludes other lands from being 

treated the same as the lands in Knox and Boyd Counties. Appellants 

are not arguing that the Secretary does not have authority to take lands 

like the Carter Lake Parcel into trust under the general IRA authority, 

but the distinction made in the PRA between Knox and Boyd Counties, 

where the Secretary is required to take a certain amount of land into 
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trust, and elsewhere, must be meaningful. As noted above, the PRA ti-

tles this section prioritizing acquisition of Knox and Boyd County trust 

land as “Restoration of Rights.” A logical implication of this title and the 

special status given to Knox and Boyd County lands is that these are 

the lands Congress intends to designate as “restored lands” under IGRA 

and therefore make eligible for gaming under IGRA’s restored land ex-

ception. This interpretation is consistent with the Part 292 regulations. 

In section 4(c), Congress is telling the Secretary to restore lands for the 

Tribe in specified counties; lands acquired outside these counties cannot 

qualify as restored lands. Interpreting the PRA otherwise is incon-

sistent with precise instructions given by Congress in section 4(c).    

C. The provisions for a tribal service area in the PRA do 
not support the argument that the Carter Lake Parcel 
is restored land. 

The PRA Opinion notes that the PRA allows for a tribal “service 

area” that is broader than just the two counties designated in section 4. 

(App. 67.) The Opinion suggests that this “large tribal service area, 

which encompasses the Carter Lake Parcel weighs in favor of interpret-

ing the [PRA] as not restricting restored lands to Knox and Boyd coun-

ties.” (Id.) This assertion, however, reflects a lack of awareness of the 

history of amendments to the PRA. Section 5 of the PRA as originally 

enacted in 1990 allowed members living in five Nebraska counties and 

one South Dakota county to qualify as living on or near the reservation 
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for purposes of tribal services. Congress did not expand this service area 

to nine additional counties, including Pottawattamie County in Iowa, 

until 1996. Act of Feb. 12, 1996, Pub. L. No. 104-109, § 12. As enacted in 

1990, the PRA did not specify any special treatment for Pottawattamie 

County—the Iowa county where Carter Lake is located. Just as Con-

gress had to enact amended language to enlarge the service area, Con-

gress would have to enact amended language to expand the restored 

lands under the PRA to Pottawattamie County. See City of Roseville v. 

Norton, 348 F.3d 1020, 1022 (D.C. Cir. 2003) (recognizing land that was 

within both the area designated for acquisition in a restored land stat-

ute and within a tribal service area as restored land). 

The PRA Opinion also notes that the Tribe’s economic develop-

ment plan includes lands in Carter Lake. (App. 67-68.) However, the 

Opinion makes clear that the economic development plan was not ap-

proved by the DOI or submitted to Congress until 2000, ten years after 

enactment of the PRA. (Id. at 68). This plan cannot lend support to the 

intention of Congress with respect to gaming on the Carter Lake Parcel. 

If anything, the plan’s silence on gaming in Pottawattamie County sug-

gests that gaming uses were not allowed there under IGRA.   

D. Other restoration statutes with express language on 
gaming do not change the interpretation of the PRA. 

The district court cites two restoration acts Congress enacted for 

other Tribes that contain explicit statements limiting land into trust. 
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(See id. at 325 (citing Grand Ronde Restoration Act, Pub. L. No. 98-165, 

§ 8(c)(3), 97 Stat. 1064 (1983) (“[T]he Secretary shall not accept any real 

property in trust for the benefit of the tribe or its members which is not 

located within the political boundaries of Polk, Yamhill, or Tillamook 

County, Oregon.”); Ysleta del Sur Pueblo and Alabama and Coushatta 

Indian Tribes of Texas Restoration Act, Pub. L. No. 100-89, § 107(a), 

101 Stat. 666 (1987) (“All gaming activities which are prohibited by the 

laws of the State of Texas are hereby prohibited on the reservation and 

on lands of the tribe.”)).) While these statutes show alternative means of 

drafting statutes, they are not strong support for the district court’s 

conclusion that the PRA is ambiguous with respect to restored land sta-

tus outside of Knox and Boyd Counties. These statutes pre-date the 

1988 enactment of the IGRA. The PRA, unlike these earlier restoration 

acts, was drafted in reliance on the general prohibition on gaming on 

lands acquired in trust after 1988 as well as the restored-lands excep-

tion. The lack of examples of restoration acts post-IGRA using the term 

“restored lands” to refer to particular areas is more instructive than the 

existence of pre-IGRA restoration acts with gaming restrictions.5

5 The PRA Opinion discusses several statutes that include re-
strictions on gaming even on lands taken into trust. (App. 63-64.) These 
statutes show that when Congress wants to impose further restrictions 
beyond the restored-lands exception, Congress knows how to do this. 
These statutes do not assist in interpreting the PRA.  
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In summary, there are ample textual, as well as post-enactment 

history, indications that the PRA was not understood at the time it was 

enacted to allow gaming under IGRA outside of Knox and Boyd Coun-

ties, and that the Tribe itself agreed with this construction until at least 

2003. The text of the PRA requires land in Knox and Boyd Counties to 

be placed into trust in section 4, a section titled “Restoration of Rights,” 

and therefore closely tied to the IGRA concept of restored lands. When 

the Tribe’s service area was expanded to include Pottawattamie County 

and an economic development plan was developed, this plan did not in-

clude gaming, and this is consistent with the Tribe’s application to place 

the parcel into trust for a health clinic. The plain language, as well as 

these later developments, demonstrate the PRA limits restored lands 

for IGRA purposes to Knox and Boyd Counties.   

The Part 292 Regulations Require Reversal Because the II.
Grandfather Clause Does Not Apply. 

The Department has promulgated final rules for interpreting leg-

islation authorizing trust acquisition for Tribes who suffered termina-

tion and then were restored by congressional mandate. Under 25 C.F.R. 

§ 292.11, lands taken into trust for restored tribes such as the Tribe are 

restored lands only if one of two criteria are met: either “(1) [t]he legis-

lation requires or authorizes the Secretary to take land into trust for 

the benefit of the tribe within a specific geographic area and the lands 

are within the specific geographic area,” or (2) if the restoration statute 
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does not identify a specific geographic area, the tribe can satisfy a bal-

ancing test resembling the common law test for restored lands and set 

out at section 292.12.  

Under this regulation, the PRA, which both requires and author-

izes the Secretary to take land into trust for the Tribe within two desig-

nated counties in Nebraska, limits restored lands for the Tribe to those 

two designated counties. Addressing public comments on the final rule, 

the DOI explained that it included this provision to govern restored-

lands issues where legislation “requires or authorizes the Secretary to 

take land into trust for . . . a tribe within a specific geographic area be-

cause in such scenarios, Congress has made a determination which 

lands are restored.” 73 Fed. Reg. at 29,364 (emphasis added). Although 

NIGC takes the position that this Ponca application is grandfathered in 

under 25 C.F.R. § 292.26, the grandfather provision does not require the 

NIGC to ignore the regulation for applications that would come under 

evaluation when the rule became effective in 2008. 25 C.F.R. § 292.26.  

The grandfather provision excepts decisions from application of 

the regulations when, before the regulations were enacted in 2008, 

there was a “final agency decision made pursuant to 25 U.S.C. 2719” 

(subsection (a) of the grandfather provision) or “when, before the effec-

tive date of these regulations, the Department or the National Indian 

Gaming Commission (NIGC) issued a written opinion regarding the ap-

plicability of 25 U.S.C. 2719 for land to be used for a particular gaming 
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establishment, provided that the Department or the NIGC retains full 

discretion to qualify, withdraw or modify such opinion” (subsection (b) 

of the grandfather provision). 25 C.F.R. § 292.26. The NIGC concluded 

that the grandfather clause applies based on either prong.  

With respect to subsection (b), the 2017 NIGC Decision contends 

the legal opinion from the NIGC’s Office of General Counsel in October 

2007 triggers the grandfather clause. (App. 42-43.) This is incorrect be-

cause the October 2007 legal opinion, adopted by Chairman Hogen, de-

termined the Carter Lake Parcel did not qualify as restored land. (Id. at 

117-18.) The legal opinion was reversed by the agency: the NIGC’s sub-

sequent 2007 decision states that the decision “reverse[s] the Chair-

man’s disapproval” and finds that the Carter Lake Parcel qualifies as 

restored land (Id. at 87.)  

The 2017 NIGC Decision, in arguing that the 2007 legal opinion 

triggers subsection (b) of the grandfather clause, states “the NIGC 

[2007] Office of General Counsel’s opinion continues in effect . . . .”(Id.

at 43.) The phrase “in effect” is nonsensical in this context, because the 

opinion had been reversed by the agency. Subsection (b) of the grandfa-

ther clause cannot be read to refer to a legal opinion that contradicts 

the agency action; this subsection only makes sense if it grandfathers 

agency action that is supported by a pre-2008 legal opinion when the le-

gal opinion has not itself been withdrawn/reversed. To grandfather 

agency action on the basis of a pre-2008 legal opinion that itself opines 

Appellate Case: 19-2898     Page: 53      Date Filed: 10/31/2019 Entry ID: 4847774 



41 

the action would be against the law contorts the grandfather clause un-

reasonably and ignores subsection (b)’s provision that the NIGC “re-

tains full discretion to qualify, withdraw or modify such opinion.” Here, 

the agency discretion was exercised. The opinion has been reversed—

effectively, withdrawn—and subsection (b) does not trigger the grandfa-

ther clause.  

Alternatively, the NIGC argues its 2007 decision constitutes a fi-

nal agency action for purposes of subsection (a) of the grandfather 

clause. (Id. at 42.) The Court should reject this interpretation as un-

dermining the Court’s own determination that the 2007 decision was 

arbitrary and capricious. The Court found that the administrative rec-

ord for the NIGC’s 2007 decision contained “no agency decision resolv-

ing whether the PRA limits the land that may be considered ‘restored’ 

for purposes of the IGRA” and remanded for reconsideration. Nebraska 

ex rel. Bruning, 625 F.3d at 513 (majority opinion). Black’s Law diction-

ary defines final as “not requiring any further judicial action by the 

court that rendered judgment to determine the matter litigated; con-

cluded.” Final, Black’s Law Dictionary (11th ed. 2019). This Court’s re-

mand necessarily required further action by the NIGC to consider, for 

the first time, whether the PRA allowed the Carter Lake Parcel to be 

restored land. Nebraska ex rel. Bruning, 625 F.3d at 513 (holding that 

remand will result in agency “addressing the PRA before any lands are 

declared ‘restored’”). The grandfather clause states that the regulations 
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“do not alter final agency decisions made pursuant to 25 U.S.C. 2719” 

but here, this Court’s remand (rather than the regulations) required 

that the agency decision be amended. See 25 C.F.R. § 292.26. The NIGC 

could have changed its conclusion on remand; the seven years the agen-

cy took to decide the case on remand makes evident the case required 

“further judicial action.” The federal agency, in appealing to this Court 

in the previous iteration of this case, argued for a remand, not for this 

Court to affirm the flawed 2007 decision. Nebraska ex rel. Bruning, 625 

F.3d at 508. Therefore the 2007 decision was not “final” under the plain 

meaning of the term. Since the NIGC’s 2007 decision was not final be-

fore the Part 292 regulations went into effect in 2008, the grandfather 

clause was not triggered.  

This is not the only case involving the grandfather clause. For ex-

ample, in agency proceedings in Butte County v. Chaudhuri, the DOI

decided to take a parcel into trust before the 2008 regulation, and, on 

remand from a court challenge, applied both the common law test and 

the one set forth in the regulation, in making a restored-lands determi-

nation. 887 F.3d 501, 508 (D.C. Cir. 2018). As the district court noted, 

Butte County acknowledges the grandfather regulation’s potential ap-

plicability to NIGC decisions because “when this precise issue arose in 

the past, the Secretary avoided it altogether.” (App. 330.) Yet, the 

avoidance was not entire. In the agency decision, DOI considered it pos-

sible that the grandfather clause was triggered by the prior NIGC legal 
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opinion, which supported treating the land as restored. See Letter from 

Kevin Washburn, Assistant Secretary of Indian Affairs, to Chairman 

Dennis Martinez (January 24, 2014) at 6, available at 

https://www.nigc.gov/images/uploads/indianlands/MechoopdaIndTrbChi

co01242014.pdf. This is why the agency applied the common law test as 

well as the test articulated under the Part 292 regulations for restored 

lands. The agency did not even consider whether the prior decision to 

take the parcel into trust for gaming purposes triggered the grandfather 

clause, noting that the district court had “vacated” that decision, neces-

sitating the new decision. Id. The agency in Butte County assumed 

when a reviewing court has rejected an agency decision, that decision is 

not a “final decision.” By that logic, the 2007 NIGC decision was not fi-

nal and did not trigger the grandfather clause.  

Here, the district court concluded that the grandfather clause in 

section 292.26 is ambiguous, and that “the NIGC’s interpretation of § 

292.26 is not clearly erroneous or inconsistent with the regulation.” 

(App. 331.) To reach this conclusion, the district court applied Auer def-

erence. See Auer v. Robbins, 519 U.S. 452, 461 (1997). As shown above, 

the NIGC’s interpretation of the grandfather clause was clearly incon-

sistent with the regulations and should be rejected on that basis. How-

ever, to the extent deference could change this analysis, the district 

court’s deference was inconsistent with the requirements of Kisor v. 
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Wilkie, 139 S. Ct. 2400 (2019).6 Kisor demands an “independent inquiry” 

before “resort to Auer deference.” Id. at 2415-16. Kisor explains that be-

fore applying deference to the agency’s view of the grandfather clause, a 

court should evaluate whether “the character and context of the [agen-

cy] interpretation entitles it to controlling weight,” i.e., that it reflects 

the agency’s “authoritative” or “official” position, implicating agency 

“substantive expertise” as opposed to a “convenient litigating position” 

to avoid a difficult situation. Id. at 2416-17.  

Applying Kisor, Auer deference was not justified here because the 

agency’s position was convenient for this litigation and otherwise not 

justified. The agency’s substantive expertise in federal Indian law 

should be reflected in the definition of restored lands, not the grandfa-

ther clause’s procedural exceptions. The NIGC’s interpretation of the 

grandfather clause allowed the agency to ignore the substantive regula-

tion when interpreting the PRA, a restoration statute of the type cov-

ered by the regulation.  

The NIGC interpreted the grandfather clause incorrectly. The 

2007 NIGC decision was not final, because this Court remanded it for 

failure to include a legal opinion regarding the applicable statute in 

support. The Gross opinion was not a written legal opinion regarding 

IGRA justifying treating this parcel as restored land, because the Gross 

6 Kisor, decided after the district court’s March 2019 decision, 
would likely have aided the district court’s deliberations. 
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opinion held that Carter Lake parcel was not restored land. This Court 

should reverse the district court’s determination that the grandfather 

clause applied. 

Even If the Part 292 Regulations’ Grandfather Clause Ap-III.
plies, the Regulations Must Be Considered and Require the 
Court to Reject Agency Deference in Interpreting the PRA. 

Even if the grandfather clause applies to the Carter Lake Parcel, 

the district court and the NIGC still should have accounted for the Part 

292 regulations in evaluating whether this parcel qualifies as restored 

land. As regulations promulgated by notice and comment rulemaking, 

the Part 292 regulations deserve greater weight than the NIGC’s 

strained decisions in 2007 and 2017 applying the regulation to a partic-

ular case. See generally United States v. Mead Corp., 533 U.S. 218, 234 

(2001) (declining to extend Chevron deference to agency decisions lack-

ing “force of law” such as “policy statements, agency manuals, and en-

forcement guidelines”). Although the NIGC decision here is the product 

of an adjudicatory process and therefore arguably has the “force of law” 

in a Mead sense, this case presents the unusual procedural posture of 

requiring this Court to decide whether to accord deference to an agency 

adjudication when its outcome directly contradicts an agency regula-

tion. The district court attempted to resolve this contradiction by criti-

cizing the Part 292 regulations and suggesting that these regulations 

applied to IGRA, not the PRA, and therefore did not require deference. 
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(App. 327.) The district court was critical of the regulation as “giving 

outsize importance” to geographic restrictions in restoration acts. (Id.)  

The district court’s critique is not well founded for two reasons. 

First, interpretation of the PRA as to restored lands requires interpre-

tation of IGRA, so relying on IGRA regulations makes sense and should 

be automatic. Second, the district court was wrong when it character-

ized the Part 292 regulations as establishing an agency “approach” to 

restored land as distinguished from a legitimate agency statutory inter-

pretation. (Id.) The district court’s reasoning is not consistent with 

Mead’s explicit recognition of agency notice-and-comment rulemaking 

as a source of authoritative agency statutory interpretation. See Mead, 

533 U.S. at 231 (noting significance of “notice-and-comment . . . in 

pointing to Chevron authority”).  

The district court and the agencies here should have considered 

the Part 292 regulations when they construed the PRA. The NIGC’s 

failure to consider the regulation or to provide an explanation for failing 

to apply the regulation other than the grandfather clause’s escape hatch 

is arbitrary and capricious. An alternative way of looking at this would 

be that, to the extent this Court is applying Chevron step two, the exist-

ence of the Part 292 regulation shows that the NIGC’s and Solicitor’s 

interpretation of the PRA to allow restored land outside of Knox and 

Boyd Counties does not deserve deference. Cf. Redding Rancheria, 776 

F.3d at 710 (finding that under the facts of that case, applying the Part 
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292 regulations might not alter the result, but that application of the 

regulations was justified in any case because “an agency is permitted to 

change its policy so long as it provides some minimal explanation for 

the change”). The district court rejected the Appellants’ arguments that 

the Part 292 regulation should have been considered, noting that the 

existence of a regulation does not fit with the other “well-established 

tools of statutory construction” used at Chevron step one’s determina-

tion of whether the statue is ambiguous. (App. 327.) But the Part 292 

regulations should have precluded the district court from deferring to 

the agency at Chevron step two. The district court rejected this argu-

ment by waving away the regulations, noting that the conflict between 

the regulations and the decision on the PRA “speaks more to the faults 

of” the Part 292 regulations than the NIGC’s 2017 decision. (App. 327-

28 n.9.) But facing this conflict, the individual decision rather than the 

established regulation should yield.   

The regulation shows that the NIGC’s 2017 decision is predicated 

on an overbroad reading of the PRA that ignores Congress’s express 

limitation in the PRA—and the agency’s rule-based acknowledgement 

of Congress’s express limitation—regarding the location of restored 

lands: Knox and Boyd Counties. Courts accept only “reasonable” agency 

interpretations. Iowa League of Cities v. EPA, 711 F.3d 844, 876-77 (8th 

Cir. 2013); see also Nat’l Credit Union Admin., 522 U.S. at 502-03 (re-

jecting an agency interpretation as unreasonable because the agency’s 
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interpretation “would render the [statutory] geographical limitation 

meaningless”); Nat’l Cable & Telecomms. Ass’n v. Brand X Internet 

Servs., 545 U.S. 967, 982-83 (2005) (holding that regulations explaining 

an agency interpretation of an ambiguous statutory provision supersede 

prior judicial opinions, allowing the expertise of an agency to guide judi-

cial interpretation of ambiguous provisions).   

The existence of the regulations is particularly important to a 

court applying Chevron step two. To be upheld, even if statutory lan-

guage is ambiguous, agencies must put forward a reasonable interpre-

tation of the statute. Iowa League of Cities, 711 F.3d at 876-77; see also

Chevron, 467 U.S. at 843 n.9 (“[T]he judiciary is the final authority on 

issues of statutory construction and must reject administrative con-

structions which are contrary to clear congressional intent.”). Deference 

to agency interpretation is not appropriate where the agency is issuing 

a decision that is in direct conflict with the agency’s own regulations. 

Brand X Internet Servs., 545 U.S. at 982-83. 

Finally, while the language of the PRA controls, if this Court finds 

ambiguity in the statute (Chevron step one), this case provides a vehicle 

for reevaluating Chevron deference. This case illustrates the problems 

that Chevron’s liberal deference regime can create. When a court defers 

to an agency interpretation that is not consistent with statutory lan-

guage, the judiciary is abnegating the fundamental judicial role of say-

ing what the law is. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 167 
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(1803). Courts are assigned this role to ensure stability and consistency 

in legal outcomes. See generally Pereira v. Sessions, 138 S. Ct. 2105, 

2121 (2018) (Kennedy, J., concurring) (arguing need to reexamine prin-

ciples underlying Chevron deference because “proper rules for interpret-

ing statutes and determining . . . substantive agency powers should ac-

cord with constitutional separation-of-powers principles and the func-

tion and province of the Judiciary”); Gutierrez-Brizuela v. Lynch, 834 

F.3d 1142, 1152 (10th Cir. 2016) (Gorsuch, J., concurring) (“Transfer-

ring the job of saying what the law is from the judiciary to the executive 

unsurprisingly invites the very sort of due process (fair notice) and 

equal protection concerns the framers knew would arise if the political 

branches intruded on judicial functions.”). Therefore, Appellants urge 

this Court to reevaluate Chevron deference. This is particularly critical 

in cases such as this one where an agency’s proffered interpretation is 

internally inconsistent with its own regulations.  

The State of Iowa has experience applying a state APA-analog 

statute under which state agencies do not receive deference to their 

statutory interpretations unless interpretive authority has “clearly been 

vested” in the agency. Iowa Code § 17A.19(10)(l) (2019). See generally

Renda v. Iowa Civil Rights Comm’n, 784 N.W.2d 8, 14-15 (Iowa 2010) 

(applying a multi-factor test, concluding that the statute did not vest 

the agency with interpretive authority and so the agency’s interpreta-

tion should not receive deference). Between 2010 and 2015, the Iowa 
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Supreme Court granted deference to an agency only once. See Melissa 

H. Weresh & Aaron W. Ahrendsen, Rectifying Renda: Amending the Io-

wa Administrative Procedure Act to Remove the Legal Fiction of Legisla-

tive Delegation of Interpretive Authority, 63 Drake L. Rev. 591, 637 

(2015) (collecting Iowa cases post-Renda that analyzed whether to grant 

deference to the agency’s statutory interpretation). And since 2015, the 

Iowa Supreme Court has continued that trend, often either finding that 

agencies were not entitled to deference7 or avoiding the deference ques-

tion because the agency’s interpretation was correct.8 While several re-

cent cases have extended deference, the clear trend is that deference is 

both rare and limited. See Puntenney v. Iowa Utils. Bd., 928 N.W.2d 

829, 836-37 (Iowa 2019) (granting deference to the agency’s interpreta-

tion of public utility statutes, but not eminent domain statutes). In 

short, Iowa’s prevailing view is that “ultimately the interpretation and 

construction of a statute is an issue for the court to decide” unless the 

legislature has clearly stated otherwise. Brakke v. Iowa Dep’t of Nat. 

7 See, e.g., Colwell v. Iowa Dep’t of Human Servs., 923 N.W.2d 225, 
231-32 (Iowa 2019); Banilla Games, Inc. v. Iowa Dep’t of Inspections & 
Appeals, 919 N.W.2d 6, 13-14 (Iowa 2018); Rilea v. Iowa Dep’t of 
Transp., 919 N.W.2d 380, 385 (Iowa 2018); City of Des Moines v. Iowa 
Dep’t of Transp., 911 N.W.2d 431, 439 (Iowa 2018); Abbas v. Iowa Ins. 
Div., 893 N.W.2d 879, 886-87 (Iowa 2017); Kopecky v. Iowa Racing & 
Gaming Comm’n, 891 N.W.2d 439, 442 (Iowa 2017). 

8 See Lowe’s Home Ctrs., LLC v. Iowa Dep’t of Revenue, 921 
N.W.2d 38, 45-46 (Iowa 2018); Myria Holdings Inc. v. Iowa Dep’t of Rev-
enue, 892 N.W.2d 343, 347 (Iowa 2017). 
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Res., 897 N.W.2d 522, 533 (Iowa 2017). Iowa’s experience presents a 

possible preview of what a post-Chevron world might look like—and 

demonstrates agency determinations that accord with statutory lan-

guage continue to be upheld. See, e.g., Banilla Games, Inc. v. Iowa Dep’t 

of Inspections & Appeals, 919 N.W.2d 6, 19 (Iowa 2018) (denying defer-

ence and finding “the Department properly interpreted the relevant 

statutes” requiring a device manufacturer to register its devices); Ko-

pecky v. Iowa Racing & Gaming Comm’n, 891 N.W.2d 439, 445-46 (Iowa 

2017) (denying deference and finding an agency properly understood the 

scope of its authority to make casino licensing decisions).    

Here, the agency statutory interpretation of the PRA explicitly re-

lied on Chevron deference to assert its correctness. The DOI legal opin-

ion invoked deference explicitly, explaining that “if the statute . . . is ei-

ther ambiguous or silent, the agency may use its expertise to interpret 

the statute, and this interpretation should be given deference by a re-

viewing court.” (App. 61.) Deference was thus invoked to justify the 

agency’s interpretation. Iowa’s limit on deference to statutes where the 

legislature assigned the agency discretion appropriately prevents agen-

cies from invoking deference as justification (except where the legisla-

ture has deferred to agency expertise).   

In this case, the DOI and the NIGC ask for deference to an inter-

pretation that ignores parts of the PRA and conflicts with the interpre-

tation of tribal restoration acts contained in regulations. At least in this 
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case, Chevron deference should not apply. Iowa’s experience should re-

assure the Court that ending or limiting Chevron will not cause an ad-

ministrative law apocalypse. Despite receiving deference only rarely, 

Iowa agencies are still able to further policy goals and fulfill their im-

portant functions. 

*   *   * 

As the Supreme Court has stated, “in every case we must respect 

the role of the Legislature, and take care not to undo what it has done.” 

King v. Burwell, 135 S. Ct. 2480, 2496 (2015). Here, the PRA included 

geographic parameters that provided an explicit geographic focus to the 

“restoration” accomplished by the PRA. Congress did not direct or au-

thorize the Secretary to restore lands for the Tribe anywhere except in 

two Nebraska counties. These are the counties where the Tribe had re-

stored lands for purposes of IGRA. Because the Carter Lake Parcel is 

not in either of those counties, the PRA requires reversal of the NIGC’s 

2017 decision. 

CONCLUSION 

This Court should reverse the district court and order the court to 

enter a declaratory judgment that the PRA does not allow land outside 

of Knox and Boyd Counties to be restored lands under IGRA, reversing 

and vacating the NIGC’s decision.   
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