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JURISDICTION 

 On March 11, 2016, the District Court entered judgment in favor of 

Appellants William Fletcher and Charles Pratt
1
 on their breach of trust claims 

against the United States of America, the Department of the Interior, the Secretary 

of the Interior, the Bureau of Indian Affairs and the Assistant Secretary of the 

Interior for Indian Affairs (herein “Appellees,” “Defendants,” “Government,” or 

the “United States”) which were brought pursuant to the District Court’s 

jurisdiction under 5 U.S.C. § 702.  On February 21, 2019, the District Court issued 

an Opinion and Order regarding Appellants’ Motion for Attorney’s Fees and Costs 

pursuant to the Equal Access to Justice Act (herein “EAJA”), 28 U.S.C. § 2412.  

The Opinion and Order denied an award of attorney’s fees and other costs to 

Appellants, but awarded Appellants their court costs.  On March 8, 2019, 

Appellants timely filed their Notice of Appeal.  See R. App. P. 4(a)(1).  This Court 

has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES PRESENTED 

 1. Whether the District Court erred in holding that the United States’ 

position in this litigation was substantially justified, particularly where the United 

States had longstanding trust responsibilities it failed to fulfill. 

                                            
1
  Appellant Tara Damron has been substituted on this appeal following 

the death of Charles Pratt. 
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 2.   Whether the District Court erred in holding that Appellants had not 

“incurred fees” when their contingency fee agreement with counsel did not 

specifically reference prevailing on Appellants’ claim for an accounting. 

 3. Whether the District Court violated the Equal Access to Justice Act 

and Supreme Court precedent by requiring that Appellants separate and identify 

only those fees attributable to “the claim on which plaintiffs prevailed”. 

4. Whether the District Court erred in arbitrarily, and without 

explanation, holding that Appellants failed to comply with the Court’s vague 

requirement that Appellants separate and identify only those fees attributable to 

“the claim on which plaintiffs prevailed” when it was uncontroverted that the fees 

provided were necessary for successful prosecution of Appellants’ accounting 

claim. 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

I. Summary of the Case. 

This case was originally brought in 2002 by Appellants, seeking to correct 

injustices resulting from the United States’ mistreatment of all Osages.  Appellants 

were all descendants of Osage Indians listed on the tribal rolls at the time of the 

Act for the Division of the Lands and Funds of the Osage Indians in Oklahoma 

Territory and for Other Purposes.  34 Stat. 539 (June 25, 1906) (herein the “1906 

Act”).   
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As this Court stated:   

“In 1872, Congress established a reservation for the Osage Tribe in 

present day Osage County, Oklahoma. Just after the turn of the 

century, rich deposits of oil, gas, coal, and other minerals were found 

on the reservation. This discovery prompted Congress to pass the … 

1906 [Act], which severed the reservation’s subsurface mineral estate 

from the surface estate, and placed the mineral estate in a trust for the 

Osage Tribe with the government as trustee. The [1906] Act assigned 

the Secretary of the Interior (Secretary) to distribute pro rata royalties 

from the mineral estate to Osage tribal members whose names were 

recorded on an official roll. These royalty interests are known as 

headrights. At first, Osage tribal members transferred their headrights 

to people and entities outside of the Osage tribe, but several 

subsequent amendments to the Act prohibited that practice.  [Federal 

Law] also requires the government to provide an accounting for the 

trust: ‘The Secretary shall account for the daily and annual balance of 

all funds held in trust by the United States for the benefit of an Indian 

tribe or an individual Indian which are deposited or invested pursuant 

to section 162a of this title.’ 25 U.S.C. § 4011(a).”   

 

Fletcher v. United States, 854 F.3d 1201, 1203 (10th Cir. 2017) (herein “Fletcher 

III”). 

These headright payments, which are also known as Section 4 Royalty 

Payments, fulfill an important governmental purpose, providing a substantial 

benefit to Osage Indians.  By requiring, in Section 4 of the 1906 act, the 

segregation and distribution of Section 4 Royalty Payments to Osage Indians, 

Congress ostensibly fulfills part of its general trust responsibility to the members 

of the Osage Tribe.  Osage Indians receive long-term economic sustenance based 

on the consumption of non-renewable mineral resources within Osage County, 
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Oklahoma (formerly the Osage Nation reservation), filling the void created when 

the Tribe was compelled to allot its lands under the 1906 Act.   

Additionally, the 1906 Act provided that the Osage Mineral Estate would be 

managed by a tribal council selected at periodic elections in a manner prescribed 

by the Commissioner of Indian Affairs.  See Fletcher v. United States, 160 Fed. 

App’x 792, 793 (10th Cir. 2005) (herein “Fletcher I”).  The Bureau of Indian 

Affairs limited, by regulation, voting and holding office to only those adult 

members of the Osage Nation who possessed headrights, and votes were weighted 

proportionately to an individual’s headright interest.  Id. 

As this Court stated: 

Plaintiffs brought this action in 2002 and filed a third amended 

complaint in 2010. In that complaint, Plaintiffs alleged that the 

government was improperly distributing royalties to non-Osage tribal 

members, which diluted the royalties for the Osage tribal members — 

the rightful headright owners. The complaint attributes this 

misdistribution to the government’s mismanagement of the trust assets 

and the government’s failure to perform an accounting pursuant to § 

4011. 

 

Thus, Plaintiffs sought to compel the government to perform an 

accounting and to prospectively restrict royalty payments to Osage 

tribal members and their heirs. The district court dismissed Plaintiffs’ 

accounting claim because it found that § 4011 only required the 

government to account for deposits, not withdrawals, and that such an 

accounting would not support Plaintiffs’ misdistribution claim. 

 

We reversed and remanded because an accounting of only the deposits 

and not the withdrawals would be incomplete and of little use. We 

also provided general guidance about the design of any accounting on 

remand: the accounting must give some sense of where money has 
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come from and gone to. The trial court’s overarching task, we said, is 

to balance the often warring (and admittedly incommensurate) 

considerations of completeness and transparency, on the one hand, 

and speed, practicality, and cost, on the other. 

Fletcher III, 854 F.3d at 1203-1204 (internal citations and quotations omitted). 

II. Appellants’ Original 2002 Complaint. 

On this set of facts, Appellants filed this action in March of 2002.  Through 

their Complaint, Appellants requested the following relief against the United 

States: 

(a) an order holding that the federal regulations pertaining to Osage 

tribal elections violated their constitutional rights; (b) an order holding 

that the defendants breached their trust responsibilities by restricting 

the plaintiffs' right to participate in tribal elections and by allowing 

Osage mineral interests to be alienated to non-Osages; (c) an order 

holding that, by allowing the alienation of mineral interest to non-

Osages, the defendants effected an unconstitutional taking of a 

protected property interest.  

Fletcher I, 160 Fed. App’x at 793.  On July 6, 2004, the District Court dismissed 

Appellants’ Complaint, holding that the Osage Nation was a necessary and 

indispensable party which, due to sovereign immunity, could not be joined.  Id. at 

793-794.  While the July 6, 2004 Order was on appeal to this Court, Appellants 

secured a victory on their voting rights claims with Congress’s passage of the 

Reaffirmation of Certain Rights of the Osage Tribe, 118 Stat. 2609.  As a result, 

the appeal focused on Appellants’ breach of trust claims.  Fletcher I, 160 Fed. 

App’x at 794; Fletcher III, 854 F.3d 1201 (this Court recognizing that two relevant 
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aspects within Fletcher I were, first, that Appellants “did not seek money damages 

but rather an accounting as to proper payment of royalties” and, second, that 

Appellants sought “an order directing the government to comply with the 

requirements of the [1906 Act]. . . .”) (internal quotations omitted).  Regarding 

Appellants’ breach of trust claims, this Court remanded the issue to the District 

Court to determine if the Osage Nation was a necessary and indispensable party to 

those claims.  Fletcher I, 160 Fed. App’x at 797. 

III. Appellants’ Post-Remand Complaint. 

 On remand, Appellants filed their First Amended Complaint, more fully 

setting out their breach of trust claims against the United States.  Specifically, the 

First Amended Complaint sought the following forms of relief: 

1. An order compelling the Defendants to provide to Plaintiffs an 

accounting of the Section 4 Royalty Payments distributed from the 

Osage Mineral Estate; 

2. An order requiring that such accounting determine whether Section 

4 Royalty Payment distributed from the Osage Mineral Estate have 

been distributed only to Osage Indians as required by section 4 of 

the 1906 Act, amended; 

3. A reformation of Plaintiffs’ and Class Members’ trust funds 

relating to the Section 4 Royalty Payments found to be due and 

owing to them, after an accounting has been completed which 

shows that the Defendants’ failed to abide by the requirements of 

federal statutes relating to the distribution of Osage Mineral Estate 

Royalties only to Osage Indians; 

4. An order from this Court compelling Defendants to prospectively 

distribute trust property from the Section 4 Royalty Payments only 

to Osage Indians. 
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5. An order from this Court directing the Defendants to pay the 

Plaintiffs’ attorney fees and costs under the Equal Access to Justice 

Act, 28 U.S.C.A. § 2412. 

6. On all of Plaintiff’s claims for relief, such other relief as this Court 

deems necessary and equitable. 

Aplt. App. at 11-12.  This requested relief remained substantially the same 

throughout the rest of the litigation.  See Aplt. App. at 209-210 and 352-353.  

However, despite the requested relief centering on the demand for an accounting, 

the United States proceeded to delay for almost a decade. 

Starting with its Motion to Dismiss Appellants’ First Amended Complaint, 

the United States wrongly convinced the District Court that all non-Osage 

headright holders were necessary parties.  Aplt. App. at 44-47.  The United States 

seized on Appellants’ contention that the United States misdistributed Section 4 

Royalty payments to non-Osages.  Aplt. App. at 45.  As a result, the District Court 

directed Appellants to file an amended complaint joining such non-Osages.  Aplt. 

App. at 139.  As they were directed to do, Appellants attempted service on these 

approximately 1,700 non-Osage headright holders, which consisted of individuals, 

corporations, and private trusts.  See e.g. Aplt. App. at 140-193.  On March 31, 

2011, pursuant to a motion by one of these non-Osage headright holders, the 

District Court reversed course and held that the non-Osage headright holders were 

not, in fact, necessary parties.  Aplt. App. at 520.  Appellants’ actions, which were 

required because of the United States’ meritless defenses, were for naught.  While 
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the United States may claim the victory of delay, its litigation tactics were based 

(at best) on procedural issues (proper parties), and they never were correct.  While 

the United States’ need not be correct to be substantially justified, failed arguments 

interposed only to cause delay can never be justified. 

Shortly thereafter, the District Court ordered the United States to answer or 

otherwise respond to Appellants’ Third Amended Complaint.  Aplt. App. at 523.  

The United States responded by filing yet another motion to dismiss.  The United 

States moved the District Court to dismiss Appellants’ Third Amended Complaint 

asserting that: (a) Appellants failed to sufficiently identify final agency action 

regarding their claim that the United States improperly distributed headright 

payments to non-Osage headright holders, (b) the United States does not owe 

Appellants any trust responsibilities because headright holders are not trust fund 

beneficiaries, (c) even if Appellants are trust fund beneficiaries, they would not be 

entitled to the accounting requested, and (d) even if Appellants had a valid claim 

for an accounting, the Osage Nation would be an necessary and indispensable 

party.  See Aplt. App. at 524-536. 

 On March 31, 2012, the District Court dismissed without prejudice 

Appellants’ Third Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) for 

failure to state a claim.  See Aplt. App. at 556.  The District Court held that 

Appellants failed to plead any specific facts supporting their allegations of 
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improper headright distribution.  In the alternative, the District Court held that 

Appellants failed to identify any final agency action, or inaction, in relation to their 

claim of improper headright distribution.  Finally, the Court dismissed Appellants’ 

claims for an accounting; holding that despite the existence of a trust relationship 

between the United States and Appellants, the United States had no duty to provide 

an accounting to Appellants.  See Fletcher v. United States, 730 F.3d 1206, 1211 

(10th Cir. 2013) (herein “Fletcher II”). 

IV. Resolution of Appellants’ Accounting Claim. 

In the second appeal, this Court reversed the District Court’s finding that the 

United States did not have a duty to account to Appellants.  This Court held that 

“[t]he 1906 Act clearly creates a trust relationship–and not just a trust relationship 

between the federal government and the Osage Nation, but also between the 

federal government and the individual Osage headright owners who are plaintiffs 

in this case.”  Fletcher II, 730 F.3d at 1209.  Additionally, “[o]ver the years both 

Congress and [the 10th Circuit] have repeatedly recognized that, in this way, the 

1906 Act created a trust relationship between the government and individual 

headright owners.”  Id. at 1209.  This Court found that Appellants, as trust 

beneficiaries, are entitled to an accounting of their trust funds.  Id. at 1209-1211. 

Despite this unequivocal direction, the District Court took more than an 

additional two (2) years before finally ordering the United States to account.  See 
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Aplt. App. at 829.  On December 20, 2015, the District Court granted judgment in 

favor of Appellants and ordered the United States to provide Appellants with an 

accounting.  In doing so, the District Court outlined the following scope of the 

ordered accounting: 

1. The accounting must run from the first quarter of 2002 until the 

last available quarter; 

2. The accounting must be divided and organized either by month or 

quarter; 

3. The accounting must state the date and dollar amount of each 

receipt and distribution; 

4. The accounting must briefly identify and describe the source of 

each trust receipt (i.e., the name of the payer/lessee and the 

contract number for the oil and/or gas lease on which the payment 

is made); 

5. The accounting must state the number of the individual or 

organization to whom each trust distribution was made; 

6. For headright distributions, the accounting must state the headright 

interest that each beneficiary possessed at the time of distribution;  

7. The accounting must state the amount of interest income generated 

from the tribal trust account and the date on which such interest 

was credited to the account. 

Aplt. App. at 854-855.  Before issuing this order, the District Court indicated it 

would be open to motions to amend its order: 

Let me just say this: I’m going to endeavor, if I can, to issue a 

definitive order and judgment.  If, however -- and I don’t mean to 

relitigate that which has -- or I don’t mean to suggest that we should 

relitigate that which has already been presented -- but I will not take 

offense if you file -- if both of you were to file motions for new trial to 

correct what you contend need to be corrected. 

*** 
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But as officers of the court, I want to make certain that we get to the 

circuit something that they can hopefully render a definitive decision 

on.  There are a lot of things here that have not been raised, a lot of 

things that have not been briefed.  This is an extremely complicated 

matter but we’ll do our best. 

Aplt. App. at 826-827. 

 Following this direction, the United States requested the District Court 

narrow the scope of the accounting, or to provide additional time to comply with 

the District Court’s order to account.   See Aplt. App. at 856-861.  Appellants 

requested the District Court to expand the scope of the accounting in an effort to 

provide additional information Appellants’ counsel contended was necessary, and 

to extend the time period of entries to be accounted for.   See Aplt. App. at 865-

877.  The District Court granted the United States’ request for additional time to 

account, but denied the parties’ motions in almost every other respect, and entered 

its order as an Amended Judgment (herein the “accounting order”).  See Aplt. App. 

at 913-915.  The United States and Appellants both appealed the District Court’s 

accounting order, although the United States dismissed its appeal early in the 

appeal process.  See Aplt. App. at 977.  On appeal, this Court affirmed the District 

Court’s accounting order.  See Fletcher III at 854 F.3d at 1206-1207. 

V. Appellants’ Fees and Costs Request. 

On January 29, 2016, following the District Court’s December 20, 2015 

Order and Judgment, Appellants timely filed their Motion for Attorneys Fees and 
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Costs Under the Equal Access to Justice Act and their Bill of Costs.  See Aplt. 

App. at 880-898.  In response to Appellants’ Motion for Attorneys Fees, the United 

States sought to bifurcate briefing, which the District Court denied.  See Aplt. App. 

at 916-923 and 950-951.  The District Court also stayed briefing on the Motion 

until resolution of the parties’ separate appeals of the District Court’s accounting 

order.  See Aplt. App. at 980-981. 

Regarding Appellants’ Bill of Costs, the District Court Clerk held two 

hearings where he considered the appropriateness of Appellants’ Bill of Costs 

under EAJA, and granted Appellants their Costs in the amount of $30,003.19.  See 

Aplt. App. at 949.  The United States thereafter sought review of the District Court 

Clerk’s Order.  See Aplt. App. at 952-956.  On June 13, 2017, the District Court 

granted, in part, the United States’ Motion to Review the District Court Clerk’s 

Order and vacated the Order on Bill of Costs.  See Aplt. App. at 995-996. 

Following resolution of the parties’ appeals of the District Court’s 

accounting order, the District Court ordered Appellants to provide a consolidated 

brief that addressed both Appellants’ Motion for Attorneys Fees and Other Costs 

as well as Appellants’ Bill of Costs.  See Aplt. App. at 997-998.  On August 17, 

2017, Appellants filed their Consolidated Brief in compliance with the District 

Court’s Order.  See Aplt. App. at 999-1144.  Following the filing of Appellants’ 
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Consolidated Brief, the United States sought to strike Appellants’ Consolidated 

Brief, which the District Court denied.  See Aplt. App. at 1310-1322. 

On September 25, 2017—twenty (20) months after Appellants originally 

filed their Motion for Attorneys Fees and Other Costs—the United States, for the 

first time, propounded discovery regarding Appellants’ fee request.  See Aplt. App. 

at 1478.  Appellants timely responded to the discovery requests and after a 

discovery dispute regarding the responses, the United States eventually filed its 

Response to Appellants’ Consolidated Brief on March 30, 2018 based largely upon 

an affidavit written by a Department of Interior analyst who provides litigation 

support to the Department of Justice.  See Aplt. App. at 1484 and 1663-1668.  

Upon motion by Appellants, the District Court struck the United States’ key 

witness pursuant to Fed. R. Evid. 702 because the witness did not possess the 

requisite “knowledge, skill, experience, training, or education,” to provide expert 

testimony.  See Aplt. App. at 1830.  Thereafter, on July 24, 2018, Appellants filed 

their Consolidated Reply in support of their Motion for Attorneys Fees and Other 

Costs and Bill of Costs.  See Aplt. App. at 1832. 

On February 21, 2019, the District Court ruled on Appellants’ Motion for 

Attorneys Fees and Other Costs and Bill of Costs.  The District Court awarded 

Appellants their court costs pursuant to 28 U.S.C. § 2412(a)(1).  However, the 

District Court fully denied Appellants’ Motion for Attorneys Fees and Other Costs 
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on three grounds: (1) the position of the United States in the litigation as a whole 

was substantially justified; (2) Appellants had not “incurred fees” under EAJA; and 

(3) Appellants’ time records did not comply with the District Court’s order 

requiring “identification, attribution, and separation of attorneys’ fees and costs in 

relation to the claim on which plaintiffs’ prevailed.”  See Aplt. App. at 1791-1919.  

This appeal follows. 

SUMMARY OF ARGUMENT 

 There are effectively two questions left in this case: 1) Was the United States 

substantially justified; and 2) Did Appellants incur legal fees?
2
  The answer to the 

                                            
2
  The District Court declared that Appellants’ fee request was 

excessive, but it did so without any analysis.  A Federal court is held to a higher 

standard, and it is reversible error for the District Court to issue orders without any 

reasoning.  See Michael A. Cramer, MAI, SRPA, Inc. v. United States, 47 F.3d 379, 

382 (10th Cir. 1995) (“in order to permit this court to conduct a meaningful review 

of the fee determination, the district court must provide a reasoned explanation for 

its ruling.”) (internal quotation omitted); Anthony v. United States, 987 F.2d 670, 

675 (10th Cir. 1993) (without a reasoned explanation by the district court regarding 

the fee determination, the appellate court “vacate[d] the award of attorney’s fees 

and remand[ed] to the district court with instructions to set forth its reasons for the 

amount.”).  

 

Moreover, in this case, there was a complete and uncontroverted affidavit by 

a highly regarded attorney from Hall Estill opining that the attorney fee requested 

was reasonable (with minor suggested amendment to eliminate clerical billings).  

See Aplt. App. at 1301-1309.  The United States agreed that if their position was 

not substantially justified, and the fees were “incurred”, then a substantial portion 

of the fees should be paid.  See Aplt. App. at 1377.  Without any reasoning from 

the District Court, the case should, at the least, be remanded to District Court for 

an order determining the amount of the fee.  However, Appellants request that this 

Court Mandate the fee and other cost award for which uncontroverted evidence 
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first is informed by the United States’ misrepresentation that it accounted when it 

did not.  The answer to the second is answered by Appellants themselves, which 

the United States and the District Court deliberately ignored.     

After seventeen years of litigation, Appellants obtained an Order requiring 

the United States to account to Osage Indians – for the first time in the 112-year 

history of the United States’ management of Section 4 Royalty Payments.  “[T]he 

government has longstanding and substantial trust obligations to Indians . . . not 

the least of which is a duty to account.” Cobell v. Norton, 240 F.3d 1081, 1098 

(D.C. Cir. 2001).  While Appellants wanted a more robust accounting, the District 

Court’s Order requiring an accounting was important, requiring the United States 

to comply with longstanding federal law.   

 The importance of this case relates, in part, to the size of the fund.  Around 

the Nation, Indian Trust funds for which the United States refuses to account total 

more than $13 Billion Dollars.  Cobell v. Kempthorne, 532 F. Supp. 2d 37, 83 

(D.D.C. 2008), vacated and remanded sub nom. Cobell v. Salazar, 573 F.3d 808 

(D.C. Cir. 2009).  It is believed, based on a review of the United States’ accounting 

in this case, that the Section 4 Royalty Payments should have exceeded $1 Billion.  

                                                                                                                                             

exists at $1,531,743.69.  This constitutes less than $100,000 in legal fees per year 

for a team of attorneys.  Appellants’ primary attorney, Jason Aamodt, for many 

months was unable to pay himself a salary because the time required to attend to 

this case took away his ability to work on other remunerable matters.  Mr. Aamodt 

and the other lawyers’ fidelity to their client and to the obligation they undertook 

should not be harshly rewarded. 
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It is therefore believed by Appellants that the fund for which an accounting was 

obtained in this case is the largest single Indian trust fund the United States 

managed.  

The United States’ failure to account to Indians is systematic and complete.  

The failure – really a refusal – was so comprehensive that the US Congress 

declared the Bureau of Indian Affairs – the agency who ignored this responsibility 

for 130 years – as having a “screw loose.”  MISPLACED TRUST: THE BUREAU 

OF INDIAN AFFAIRS’ MISMANAGEMENT OF THE INDIAN TRUST FUND, 

H.R. Rep. No. 102-499 at 5 (1992).  After numerous hearings, a curative statute 

(American Indian Trust Fund Management Reform Act of 1994) and 20 different 

Appropriation Acts
3
 commanded the United States to account to “Individual 

Indians” for “trust funds.” See e.g., 25 U.S.C. §§ 162a (d) & 4011 (a).   

                                            
3
  The term “Appropriations Acts” refers to a series of acts passed by 

Congress deferring accrual of potential claims until an Indian beneficiary receives 

a meaningful accounting.  Shoshone Indian Tribe of Wind River Reservation v. 

United States, 364 F.3d 1339 (Fed. Cir. 2004).  By way of example, during this 

litigation, in 2009 the Appropriations Act provided: 

 

[N]otwithstanding any other provision of law, the statute of 

limitations shall not commence to run on any claim, including any 

claim in litigation pending on the date of the enactment of this Act, 

concerning losses to or mismanagement of trust funds, until the 

affected tribe or individual Indian has been furnished with an 

accounting of such funds from which the beneficiary can determine 

whether there has been a loss. 
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Yet, the Bureau persisted in its refusal to account; its screw remained 

intentionally loose.  With no choice, more than 100 lawsuits were filed by Indian 

Tribes and Individual Indians against the Bureau of Indian Affairs across the 

Nation to compel the agency to account.  The largest and most famous of these 

cases was the “Cobell litigation” requiring dozens of published orders, and 

ultimately resulting in a $3 billion dollar settlement.  The Cobell litigation settled 

the United States’ failure to account to Indians nationwide for certain funds, and it 

contained a specific carveout stating that it was not settling the claims made in this 

case.  See Cobell Class Action Settlement Agreement, p. 46, Para. 6, available at 

https://www.doi.gov/sites/doi.gov/files/migrated/cobell/upload/2009-12-07_Settlement 

_Agreement.pdf (providing that Cobell Class “do[es] not include Osage headright 

owners”).    

 

                                                                                                                                             

Pub. L. No. 113-76, 128 Stat. 5, 305-306 (2014).  Since 1991, Congress has each 

year passed similar language protecting both tribal and individual Indian claims.  

See Pub. L. 101-512, 104 Stat. 1915 (1990); Pub. L. No. 102-154, 105 Stat. 990 

(1991); Pub. L. 102-381, 106 Stat. 1374 (1992); Pub. L. No. 103-138, 107 Stat. 

1379 (1993); Pub. L. No. 103-332, 108 Stat. 2499 (1994); Pub. L. No. 104-134, 

110 Stat. 1321 (1996); Pub. L. No. 104-208, 110 Stat. 3009 (1996); Pub. L. No. 

105-83, 111 Stat. 1 (1997); Pub. L. No. 105-277, 112 Stat. 2681(1998); Pub. L. 

No. 106-113, 113 Stat. 1501 (1999); Pub. L. No. 106-291, 114 Stat. 922 (2000); 

Pub. L. No. 107-63, 115 Stat. 414 (2001); Pub. L. No. 108-7, 117 Stat. 11 (2003); 

Pub. L. No. 108-108, 117 Stat. 1241 (2003); Pub. L. No. 108-447, 118 Stat. 2809 

(2004); Pub. L. No. 109-54, 119 Stat. 499 (2005); Pub. L. No. 110-161, 121 Stat. 

1844 (2007); Pub. L. No. 111-88, 123 Stat. 2904 (2009); Pub. L. No. 112-74, 125 

Stat. 786 (2011); Pub. L. No. 113-76, 128 Stat. 5 (2014). 
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I. No Substantial Justification. 

 Before Justice Gorsuch, Counsel for the United States stated, point blank, 

“we've done an accounting to Osage Nation.”  See Aplt. App. at 579-580.  Taking 

the United States’ Counsel at their word, Justice Gorsuch suggested in his written 

order the United States satisfy its duty to account by providing the same 

information to the Appellants.   See Fletcher II, 730 F.3d at 1215-1216.  Later, 

before the District Court, Counsel for the United States blamed Justice Gorsuch for 

not understanding the “context” of the United States’ plain words.  See Aplt. App. 

at 631 (“the Tenth Circuit went off and kind of discussed things without any 

understanding of the factual basis.”)  As discussed herein, the United States’ 

misrepresentation should be the end of the inquiry.  See Hackett v. Barnhart, 475 

F.3d 1166, 1175 (10th Cir. 2007).  There is no substantial justification when a 

party misrepresents the facts of the case.  An order affirming the District Court will 

signal that misrepresentations to the Court can be “substantially justified.”   

 Ignoring the United States’ central misrepresentation at the heart of its 

defense, the District Court atomized the Appellants’ claims into multiple parts, 

even distilling various parts of the accounting claim into separate concepts.  This 

Court’s binding authority, while allowing a discussion of the various claims, does 

not permit the atomization the District Court engaged in to justify denial of EAJA 

fees in this case. 
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II. Fees were incurred. 

The District Court also found that Appellants had not incurred attorney fees.  

It adopted—and misinterpreted—authority from the Sixth Circuit that is inapposite 

to the authority of this Court, and it misapplied the holdings of this Court by, 

among other things, importing irrelevant social security law concerns about 

benefits being paid under EAJA, and not from social security.   

What is most notable about the District Court’s Order regarding the question 

of “incurred fees” is the Court’s refusal to apply this Circuit’s law the way it is 

written.  Attorney fees are available under EAJA even when the underlying 

contract is for pro bono legal services.  Centennial Archaeology, Inc. v. AECOM, 

Inc., 688 F.3d 673, 679 (10th Cir. 2012).  The United States and the District Court 

not only ignored the law, they also ignored the fact that Appellants testified that 

they understood the attorneys would seek their attorney fees under EAJA – a fact 

that is found not just in Mr. Fletcher’s testimony, but in the Amended Complaint – 

written long before the issues were decided.  In the First Amended Complaint, 

Appellants requested their attorney fees under EAJA, and that request is verified 

by Appellants themselves.  See Aplt. App. at 12, 1440.  If, underlying the District 

Court’s order, there is a suspicion about whether Appellants really intended to 

request EAJA fees, the early request resolves that inquiry. 
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In sum, the District Court’s Order misapplies the law and ignores the facts to 

result in denial of attorney fees under EAJA where they should be awarded – 

where an entire class of people obtained substantial relief from the United States’ 

century-long refusal to account to them where federal law clearly required such an 

accounting. 

ARGUMENT 

I. Appellants are Entitled to an Award of Fees Under the Equal Access to 

Justice Act. 

“Under EAJA, a fee award is required if: (1) plaintiff is a ‘prevailing party’; 

(2) the position of the United States was not ‘substantially justified;’ and (3) there 

are no special circumstances that make an award of fees unjust.”  Hackett, 475 

F.3d at 1172 (quoting 28 U.S.C. § 2412(d)(1)(A)).  The District Court agreed 

Appellants are prevailing parties.  See Aplt. App. at 1903.  The District Court made 

no finding that special circumstances make an award of fees unjust.  See Aplt. App. 

at 1914.   The District Court held factually that Appellants met the financial 

eligibility requirements for EAJA applicants.  See Aplt. App. at 1902-1904. 

A. Standard of Review. 

The first issue is whether the District Court’s determination that the United 

States’ position was substantially justified constituted either: a misinterpretation of 

EAJA to be reviewed de novo; or, an abuse of discretion in the application of the 

facts of this case.  This Circuit reviews a “district court’s determination that the 
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[government’s factual] position was substantially justified for an abuse of 

discretion.”  Hackett, 475 F.3d at 1172.  “An abuse of discretion occurs when the 

district court bases its ruling on an erroneous conclusion of law or relies on clearly 

erroneous fact findings.”  Id.  (quoting Kiowa Indian Tribe of Oklahoma v. Hoover, 

150 F.3d 1163, 1165 (10th Cir. 1998)).  A district court’s construction of the law, 

however, is reviewed de novo.  See United States v. Glover, 52 F.3d 283, 284-285 

(10th Cir. 1995); TransWestern Pub. Co. LP v. Multimedia Marketing Associates, 

Inc., 133 F.3d 773, 775 (10th Cir. 1998). 

The United States has “the burden of proof to show that [its] position was 

substantially justified.”  Hackett, 475 F.3d at 1172 (relying on Gilbert v. Shalala, 

45 F.3d 1391 (10th Cir. 1995).  “The test for substantial justification in this circuit 

is one of reasonableness in law and fact.”  Hackett, 475 F.3d at 1172  “Thus, the 

government’s position must be justified to a degree that could satisfy a reasonable 

person.”  Id. (quoting Pierce v. Underwood, 487 U.S. 552 (1988)) (internal 

quotation omitted).  “The position of the United States must be justified at each 

stage or step of the proceedings.”  Kane v. Barnhart, 249 F.Supp.2d 1252, 1255 

(N.D. Okla. 2003).  Consequently, fees should generally be awarded where the 

government's underlying action was unreasonable even if the government 

advanced a reasonable litigation position.  See Hackett, 475 F.3d at 1174 (quoting 

United States v. Marolf, 277 F.3d 1156, 1159 (9th Cir. 2002)). 
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B. The District Court Erred by Conducting an Atomized Review of the 

Litigation. 

The District Court stated: “As to plaintiff’s accounting claim, the court 

concludes that the government’s position was not substantially justified regarding 

plaintiffs’ entitlement to an accounting”.  See Aplt. App. at 1912.  However, the 

District Court held that the United States’ position regarding the scope of the 

accounting was substantially justified because of Appellants’ failure on its Motion 

to Amend the District Court’s accounting order.  See Aplt. App. at 1895, 1912.  

The District Court described the dispute on scope, following the Court’s issuance 

of the accounting order: 

Both parties then filed Rule 59(e) motions to alter or amend the 

judgment.  The court granted the government’s request for additional 

time to complete the accounting, and granted plaintiffs’ request to 

have the accounting deadline run from the entry of the court’s 

judgment.  However, the court denied plaintiffs’ request to require a 

more detailed accounting and to expand the time frame of the 

accounting back to 1906. 

See Aplt. App. at 1895.  Put another way, it appears the District Court reasoned 

that because Appellants did not receive all the relief they requested, the United 

States was substantially justified.   

Although the government’s position on individual issues “may be more or 

less justified,” the case must be treated “as an inclusive whole.”  Commissioner, 

I.N.S. v. Jean, 496 U.S. 154, 161 (1990).  As this Court reiterated in Dye v. Astrue, 

it is the result of the litigation as a whole that matters, not the individual issues that 
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are won or lost along the way.  244 Fed. Appx. 222, 223-224 (10th Cir. 2007) 

(relying on inter alia, Hensley v. Eckerhart, 461 U.S. 424 (1983) and Jean, 496 

U.S. 154). 

The atomization of the litigation by the District Court into issues of: 1) 

voting rights; 2) misdistribution; and 3) accounting, violates binding legal authority 

that district courts treat the case as an inclusive whole and avoid atomization of the 

case.  See Dye, 244 Fed. Appx. at 223; Jean, 496 U.S. at 161-162.  Here the Court 

not only separated the three issues, but then further divided the accounting issue 

implying that some justification might be had for the United States on part of the 

accounting issue.  See Aplt. App. at 1909-1912. 

This atomization by the Court ignored the facts of the matter and misapplied 

the law.  First, on the facts, the United States is at the very least obligated to 

account to Individual Indians by statute at all times relevant to this lawsuit.  See 25 

U.S.C. §§ 162a, 4011, and 4044.
4
  There never was a question in this case that 

Appellants had trust funds, nor was there any legitimate question that the United 

States is obligated to account.  Further, there is no dispute that the Government has 

long-failed to adequately manage and account for Appellants’ Trust Funds.  As 

                                            
4
  While Appellants cite the Bureau of Indian Affairs Statutes that 

clearly set out the duty to account, there are other sources of the United States’ 

duty to account, including by treaty, custom and as an element of the United States 

trust responsibility to Indians. 
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Congress stated conclusively regarding the Bureau’s management of Indian Trust 

Funds: 

Few of these BIA management problems are new. For example, in 

1828—just 4 years after its creation—H.R. Schoolcraft described the 

Bureau's financial management as follows: 

The derangements in the fiscal affairs of the Indian department 

are in the extreme. One would think that appropriations had 

been handled with a pitchfork * * * there is a screw loose in the 

public machinery somewhere. 

One hundred sixty-three years later, Schoolcraft's assessment of the 

BIA's financial management still rings true. BIA's administration of 

the Indian trust fund continues to make the accounts look as though 

they had been handled with a pitchfork. Undoubtedly, there is a screw 

loose in the public machinery at the Bureau. Indeed, while 

mismanagement of the Indian trust fund has been reported for more 

than a century, there is no evidence that either the Bureau or the 

Department of the Interior has undertaken any sustained or 

comprehensive effort to resolve glaring deficiencies. 

MISPLACED TRUST:  THE BUREAU OF INDIAN AFFAIR’S 

MISMANAGEMENT OF THE INDIAN TRUST FUND, H. Rep. 102-499 (April 

22, 1992) (available at https://www.justice.gov/sites/default/files/jmd/legacy/ 

2014/05/08/houserept-102-499-1992.pdf).   

As more fully discussed infra, the United States changed its position 

regarding Appellants’ accounting claims numerous times.  The United States’ first 

response was that it had no obligation to account.  See Aplt. App. at 531.  Then the 

United States told this Court that it had accounted to the Osage Nation.  See Aplt. 

App. at 579-580 (“I mean, we’ve done an accounting to Osage Nation”).  This 
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Court took the United States at its word and advised that the United States might 

discharge its duties to Appellants with the same information.  See Fletcher II, 730 

F.3d at 1215-1216  (“It may very well be within the district court's considerable 

discretion simply to order the government to share with the plaintiffs something 

like it has already shared with the [Osage] Nation.  Indeed, one can't help but 

wonder why the government hasn't already offered to give the plaintiffs what it has 

given the [Osage] Nation.”).   With its bluff called, the United States was forced to 

admit its lack of candor and that it never accounted to the Osage Nation.  See Aplt. 

App. at 631-632.  The United States then supplied a new “record” of what the 

agency never performed, which was held by the District Court to not be an 

accounting which then resulted in the District Court ordering the United States to 

account.  See Aplt. App. at 835, 842 and 854-855.  The reality is that until the 

accounting was compelled through this action, the United States never accounted 

to anyone for the management of the Section 4 Royalty Payments (a more than 

billion dollar trust fund).   

The United States’ duplicitous behavior – both in the factual background and 

in the conduct of this litigation – is, as a legal matter, basis for a finding that the 

United States was not substantially justified.  See Hackett, 475 F3d at 1175.  As 

this Court found, a mischaracterization of the evidence underlying a claim results 

in a finding that the United States’ position cannot be substantially justified.  Id.  
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While Hackett is limited to its own facts, its holding related to the question of 

whether a justified litigating position could rescue an unjustified underlying, pre-

litigation misrepresentation.  Id. at 1174.  In the instant action, the United States 

refused to account and then misrepresented in this litigation that it had accounted.  

The United States’ misrepresentation is a far cry from being substantially justified.  

The District Court’s failure to correctly apply the law and facts relating to EAJA 

did not stop there.  It atomized the Appellants’ and United States’ positions, 

violating the Supreme Court’s authority in Jean, and this Court’s authority in 

Hackett and Dye.   

Buttressing this misapplication of the law is the District Court’s 

counterfactual assertion that the United States prevailed on the misdistribution 

issues.  The misdistribution claim was dismissed without prejudice to refiling and, 

as this Court previously found, will likely be asserted after the accounting has been 

fully evaluated.  See Aplt. App. at 680-681; see also Fletcher III, 854 F.3d at 1203 

(“The complaint attributes this misdistribution to the government’s 

mismanagement of the trust assets and the government’s failure to perform an 

accounting pursuant to § 4011.”) (emphasis added).   

The District Court’s assertion that Appellants did not prevail on their voting 

rights claims is also counterfactual.  One must recall that the same Appellants 

brought the same claim in previous litigation.  See e.g. Fletcher v. United States, 
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116 F.3d 1315 (10th Cir. 1997).  Undeterred by the procedural difficulties 

encountered in the 1990s, Appellants crafted a different set of claims within their 

2002 action with enough substance to ultimately lead Congress to take up the issue 

and provide the requested relief.  Though Appellants are not resting their argument 

on the catalyst theory, the District Court’s analysis which holds against Appellants’ 

success regarding voting rights is, as a legal matter, clear legal error (atomization 

in violation of Jean, Hackett and Dye) and was factually unsupported, unfair, and 

capricious. 

C. The District Court’s Finding that Appellants’ Misdistribution Claim 

was the Predominate Claim of the Litigation is not Supported by the 

Record. 

Further atomizing the analysis, the District Court ultimately held that the 

United States’ position in the litigation was substantially justified because “the 

most heavily litigated claim in this case was the claim of wrongful distributions” 

upon which Appellants did not prevail.  See Aplt. App. at 1763-1764.  In making 

this determination, the District Court found that “the request for an accounting was 

subordinate to and in furtherance of the claim that the government had wrongfully 

distributed royalty payments to persons who were not Osage Indians.”  Id. at 1764; 

contra Fletcher III, 854 F.3d at 1205 (“the misdistribution claim and the 

accounting claim are intertwined”).  The most important factor for the District 
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Court was that the United States’ motion to dismiss Appellants’ “misdistribution 

claim” was “the most heavily litigated” issue.  See Aplt. App. at 1912-1913. 

The District Court’s Order provides a good overview on how other circuits 

have tried to determine the “position of the United States.”  See Aplt. App. at 

1906-1909.  However, the District Court, in making its determination, based its 

finding by relying on outlier cases from the Sixth and Seventh circuits: Amezola-

Garcia v. Lynch, 835 F.3d 553 (6th Cir. 2016) and Gatimi v. Holder, 606 F.3d 344 

(7th Cir. 2010).  No other district court of this Circuit has followed this 

“predominate issue” determination of the position of the United States under the 

EAJA, nor is it appropriate here.   

From a review of precedent of this Court, the D.C. Circuit’s standard for 

determining the position of the United States is most appropriate: 

[I]t cannot be the case that Congress intended that a party who 

prevails on an essential ground of a petition to set aside government 

action cannot recover the congressionally contemplated fees because 

the government's action was substantially unjustified on only one of 

several possible bases. Virtually any government action is either 

grouped with other actions or is a component of some greater action. 

Presumably the government is usually substantially justified on most 

of its actions. If a litigant who has successfully challenged a 

government action as substantially unjustified and achieved a 

complete victory in terms of the relief prayed cannot recover EAJA 

fees because of this well-nigh universal grouping, then Congress's 

enactment of the EAJA becomes a virtual nullity. 

Appellate Case: 19-5023     Document: 010110181944     Date Filed: 06/12/2019     Page: 37     



29 
 

Air Transp. Ass'n of Canada v. F.A.A., 156 F.3d 1329, 1332 (D.C.Cir.1998).  This 

is congruent with this Court’s holdings in both Dye, 244 Fed. Appx. 222 and 

Hackett, 475 F.3d 1166.   

Regardless, a simple review of the record shows that the District Court’s 

finding that “the request for an accounting was subordinate to and in furtherance of 

the claim that the government had wrongfully distributed royalty payments to 

persons who were not Osage Indians” lacks support.  See Aplt. App. at 1913.  

Appellants have always—by the very nature of this dispute—raised or otherwise 

alleged the accounting claim either as a necessary component of misdistribution or 

as a stand-alone matter, as part of Appellants’ breach of trust claim.  In fact, this 

Circuit specifically referenced Appellants’ request for an accounting in its 2005 

Opinion reversing the dismissal of Appellants’ breach of trust claims.  Fletcher I, 

160 Fed. Appx. at 796 (“insofar as the plaintiffs seek specific injunctive and 

declaratory relief--and, in particular, seek the accounting to which they are 

entitled--the government has waived its sovereign immunity under this provision”) 

(emphasis added).  Further, and perhaps even more expressly, this Court found that 

Appellants’ demand for an accounting was “intertwined” with the claims 

pertaining to misdistribution. Fletcher III, 854 F.3d at 1205 (“the misdistribution 

claim and the accounting claim are intertwined”). 
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Appellants continuously argued that the District Court should, first and 

foremost, consider Appellants’ accounting claim, but the United States drove the 

litigation into procedural delay with what the United States’ styled as a 

“misdistribution claim.”  Based on the United States’ theory about necessary 

parties, it moved to dismiss the First Amended Complaint arguing that Appellants 

needed to identify and name all non-Osage headright holders.  See Aplt. App. at 

19, 43-48 (“the Court should conclude that the non-Osage headright owners are 

necessary and indispensable parties whose non-joinder to the action compels its 

dismissal”). 

Despite the United States’ distractions, Appellants continued to assert their 

accounting claim.  For instance, during briefing of the United States’ Motion to 

Dismiss the First Amended Complaint, the parties argued at length regarding 

Appellants’ accounting claim.  See e.g. Aplt. App. at 68, 85-86, 114-115.  

Additionally, during a September 10, 2009 Status Conference with the Court, 

counsel for Appellants expressly asserted that the District Court should consider 

Appellants’ accounting claim before moving on to anything else: 

I think the thing that gets us that data is one of the plaintiffs' requests 

of the United States with respect to an accounting. And I think, Your 

Honor, that if we could get an accounting from the United States with 

respect to the management of this asset in a reasonable period of time, 

we could really limit these things. 

 See Aplt. App. at 235.   
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Appellants continued to assert their accounting claim even as the individual 

headright holders who had been joined at the United States’ suggestion began to 

move for dismissal.  See e.g. Aplt. App. at 373-375.  Moreover, at the December 

10, 2010 Status Conference, the District Court noted that “I constantly well hear, 

well, the essence of this case is one for an accounting.”  Id. at 403 (emphasis 

added).  In fact, it was the United States who did not want the accounting resolved 

first: 

THE COURT: Just one second, Mr. Aamodt. I'm trying to -- are you-

all in agreement that an accounting ought to take place first here? 

MR. KIM: We don't agree. 

Id. at 407.  As the record shows, the District Court’s finding that the litigation was 

substantially focused on Appellants’ headright misdistribution claim simply does 

not comport with what actually occurred before the District Court.  If anything, the 

United States’ litigation strategy was focused on the procedural aspects of the 

misdistribution claim, while Appellants at all times pressed the District Court to 

address the accounting claim first. 

 Additionally, it must be noted that the United States did not prevail on the 

merits of the “misdistribution claim.”  Instead, the District Court only held that—in 

2012—Appellants had failed to sufficiently allege facts that would support the 

breach of trust “misdistribution claim” and dismissed the claim without prejudice 

to refiling.  See Aplt. App. at 556.  Appellants then, seeing this as an opportunity to 
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refocus this litigation where they intended, only appealed the District Court’s 

dismissal of their accounting claim, knowing they could raise their breach of trust 

claims after success on their accounting claim.  The District Court even confirmed 

that the dismissal of the misdistribution claim was based upon the claim being 

more appropriate after an accounting: 

MR. AAMODT:  You had, Your Honor, dismissed the breach of 

trust claims without prejudice to refiling. 

THE COURT:  Right. 

MR. AAMODT: And our view of that is that without prejudice was 

really a reference to the accounting, that once information is provided 

that would put beneficiaries on notice, such that they could make a 

claim, they would have the opportunity in the future.  Did I 

understand correctly? 

THE COURT: Yes. All right. 

See Aplt. App. at 680-681.
5
  Finally, this Court even recognized that Appellants 

would be able to bring such claims, should an accounting show that there was a 

basis in fact for the claims.  Fletcher II, 854 F.3d at 1215. 

 Ultimately, the denial of attorney fees under EAJA in this litigation would 

only embolden the United States to derail reasonable challenges to government 

action based upon ancillary issues the government can make “predominate” the 

true claims at issue in the litigation.  The United States should not be rewarded for 

                                            
5
  This confirmation by the District Court makes its finding that the 

accounting claim was subordinate to the misdistribution claim all the more 

confusing.  If the misdistribution claim was predominate, why would the District 

Court agree that it was more proper to resolve the accounting claim first? 
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its “conduct which unduly and unreasonably protracted the final resolution of the 

matter in controversy.”  28 U.S.C. § 2412(d)(1)(C) (allowing a district court to 

reduce fees of a prevailing party that unreasonably delayed the litigation they 

prevailed on, an indication that dilatory conduct should not be rewarded). 

D. The District Court Erred in Failing to Consider the United States’ Pre-

Litigation Position. 

EAJA defines the “position of the United States” as “in addition to the 

position taken by the United States in the civil action, the action or failure to act by 

the agency upon which the civil action is based.”  28 U.S.C. § 2412(d)(2)(D).  

Therefore, “EAJA fees may be awarded in cases whether the government’s 

prelitigation conduct was not substantially justified even though its litigation 

position may have been substantially justified and vice versa.”  Hackett, 475 F.3d 

at 1174 (quoting Marcus v. Shalala, 17 F.3d 1033 (7th Cir. 1994)) (emphasis 

added).  As such, “a subsequent litigation position cannot ‘cure’ an underlying 

agency action that is not substantially justified.”  Hackett, 475 F.3d at 1174 

(quoting Thangaraja v. Gonzalez, 428 F.3d 870 (9th Cir. 2005)); see also Jean, 

496 U.S. at 159 n. 7 (The 1985 amendment to EAJA defining the phrase “position 

of the United States” “will make clear that the Congressional intent is to provide 

attorney fees when an unjustifiable agency action forces litigation, and the agency 

then tries to avoid such liability by reasonable behavior during the litigation.”). 
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The government’s pre-litigation activity here weighs particularly heavily 

against a finding of substantial justification.  Federal law has always required the 

United States to account to its Indian trust beneficiaries.  See Fletcher II, 730 F.3d 

at 1206.  Persistent denial of this duty to account cannot be genuinely justified.  

Appellants highlighted throughout the litigation to the District Court that, “[t]o 

counsel's knowledge, no accounting has ever been provided to any Indian, 

anywhere, ever, by the United States despite the government's longstanding 

obligation to do so.”  See Aplt. App. at 705.   

Moreover, the United States litigated this case on shifting sands of 

arguments.  For instance, and most egregiously, the United States made gross 

factual misrepresentations to this Court during oral argument in 2013: 

MS. HAZARD:  The Osage Nation publishes on its website and 

has, you know, for all the years, the amount paid per headright. So, if 

they know what their headrights are, which they should, then they can 

calculate what they're supposed to get. It's a matter of simple math. 

JUDGE:  Well, then you've provided an accounting. So why are we 

fighting about your obligation to provide an accounting? 

MS. HAZARD:  Because we don't see that as an accounting -- 

JUDGE:  Oh, you don't. 

MS. HAZARD:  -- of what others -- that's not what they're asking 

for. 

JUDGE:  Well, now, I thought you said they have an accounting. 

MS. HAZARD:  I mean, we've done an accounting to Osage Nation 

-- 

JUDGE:  Uh-huh. 
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MS. HAZARD:  -- and we provide information as to what each 

headright share is worth -- 

JUDGE:  Uh-huh. 

MS. HAZARD:  -- quarterly. 

JUDGE:  Right. 

See Aplt. App. at 579-580.  Based on this line of questioning, this Court thought 

the United States could easily satisfy its accounting duty to Appellants by 

providing the referenced accounting.  See Fletcher II, 730 F.3d at 1215-1216  (“It 

may very well be within the district court's considerable discretion simply to order 

the government to share with the plaintiffs something like it has already shared 

with the Nation. Indeed, one can't help but wonder why the government hasn't 

already offered to give the plaintiffs what it has given the Nation.”).  However, 

once the case was remanded, the United States blamed this Court for 

“misunderstanding” the clear words of its counsel: 

THE COURT: Is that accounting producible to the plaintiffs in 

this case? 

MR. KIM:  This is Mr. Kim.  Frankly, I’m shocked that came out of 

plaintiffs’ counsel’s mouth.  A fundamental problem was that the case 

went up on appeal on the motion to dismiss without any facts having 

decided our issues and then the Tenth Circuit went off and kind of 

discussed things without any understanding of the factual basis. 

 As plaintiffs’ counsel must be aware because his clients are 

aware, what happened in the tribal trust case was their claim for an 

accounting was exhausted or completed because they settled it.  They 

didn’t settle it by receiving an accounting and saying it was 

acceptable, they settled their claim before an accounting by accepting 

funds that plaintiffs’ counsel’s own client then accepted, and we can 
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show that easily in the administrative record as well that exhausted the 

claim.  So there’s no accounting that was done. 

See Aplt. App. at 631-632 (emphasis added).  The contrast between what the 

United States said on appeal and on remand could not be wider.  How can the 

United States ever have a justified position if it’s willing to so grossly misrepresent 

the facts to our court system? 

Regardless, since abandoning the misrepresentation that, once upon a time, it 

accounted to the Osage Nation, nowhere has the United States controverted 

Appellants’ assertion that an accounting has never been provided to Indian 

beneficiaries (tribes or individuals).  Hence the government’s actions in this 

particular litigation are part of a long-running pattern of wrongful conduct that has 

persisted for more than a century.  Any contention that the United States’ pre-

litigation conduct was – in any manner – justifiable must be met with the strongest 

of rebukes. As Congress concluded, the Bureau of Indian Affairs has a “screw 

loose” when it comes to management of Indian trust funds. 

 It is difficult to imagine an EAJA fee award that would more appropriately 

vindicate the underlying policies of the statute on such a large scale: (i) to make 

whole plaintiffs whose actions serve some larger public good, and (ii) to ensure 

individual citizens do not bear the cost of the government obdurately resisting its 

duty.  The United States mistreated thousands of Osage Indians, many of whom 

have already passed away, over the course of generations and has persistently and 
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pervasively refused to fulfill its trust obligations.  The unprecedented accounting 

received in this action stands to usher in a new era in Indian trust relations, not just 

for individual Osage headright holders but for all of Indian Country, assuming the 

Bureau of Indian Affairs learned anything from this action. 

The District Court, however, never reviewed the pre-litigation positions of 

the United States.  Instead, the District Court focused its analysis on the United 

States’ litigation position regarding voting rights, misdistribution of trust assets, 

and accounting to trust beneficiaries.  See Aplt. App. at 1909.  Accordingly, the 

District Court’s decision should be reversed for its complete failure to consider the 

government’s pre-litigation position. 

II. The District Court Erred in Finding that Appellants had not “Incurred 

Fees.” 

Pursuant to 28 U.S.C. § 2412(d)(1)(A): 

[A] court shall award to a prevailing party other than the United States 

fees and other expenses ... incurred by that party in any civil action ... 

brought by or against the United States in any court having 

jurisdiction of that action, unless the court finds that the position of 

the United States was substantially justified or that special 

circumstances make an award unjust. 

(emphasis added).  In a handful of cases, district courts addressed the question of 

whether parties who retain counsel on a pro bono or contingency basis have 

“incurred fees” under EAJA.   This determination of whether a party has “incurred 

fees” results in an interpretation of EAJA that is reviewed on appeal de novo.  See 
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Turner v. Comm’r of Soc. Sec., 680 F.3d 721, 723 (6th Cir. 2012).  Additionally, 

“[i]n determining the meaning of the statute, we look not only to the particular 

statutory language, but to the design of the statue and to its object and policy.”  Ed 

A. Wilson, Inc. v. Gen. Servs. Admin., 126 F.3d 1406, 1410 (Fed. Cir. 1997). 

A. The District Court Failed to Apply the Law of this Circuit. 

This Court cautioned that, when interpreting fee-shifting statutes like EAJA, 

district courts should not engage in a literalist reading of the statute, but “should 

look to their statutory purposes rather than focusing on the inclusion of a word 

(incurred) that, in ordinary usage, would be read into the statute in any event.”  

Centennial, 688 F.3d at 678-683 (emphasis in original).
6
  Speaking directly on the 

                                            
6
  In Centennial, this Court was tasked with determining whether 

Centennial was entitled to a Rule 37 attorney-fee award due to AECOM’s 

sanctioned discovery behavior.  See id. at 678.  Rule 37 enables the district court to 

“award the prevailing party in a discovery dispute the party’s reasonable expenses 

incurred including attorney’s fees. . . .”  Id. (citing Fed. R. Civ. P. 37) (alterations 

and citations omitted).  In the underlying litigation, Centennial hired legal counsel 

at a fixed fee of $50,000.  During the scope of engagement, the parties engaged in 

a discovery dispute which was eventually resolved in Centennial’s favor and, 

pursuant to Rule 37, Centennial was awarded its attorney fees as incurred.  

AECOM argued that Centennial did not “incur” any attorney fees as part of the 

discovery dispute because Centennial was being represented under the fixed 

$50,000 fee, such that Centennial could not be awarded its fees as it had “incurred” 

nothing.  This Court disagreed, finding that “[t]he fixed fee is irrelevant to the 

value of the services performed [by Centennial’s counsel] because of AECOM’s 

misconduct.”  Id. 681. 

 

While Centennial itself was not an EAJA case, Centennial relied on several 

EAJA cases in reaching its decision as to the implications of “incurred”: Ed A. 

Wilson, 126 F.3d 1406; Turner, 680 F.3d 721. 
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word “incurred” in fee shifting statutes, this Court explained that “the adjective 

incurred adds nothing (except, perhaps, emphasis) when modifying the term 

attorney fee, because in common usage a fee is something incurred.”  Id. at 681.  

As a result “an ‘attorney fee’ arises when a party uses an attorney, regardless of 

whether the attorney charges the party a fee.”  Id. at 679.  For this reason, it is no 

surprise that numerous cases in this Circuit have awarded EAJA fees and costs in 

cases involving contingency fee arrangements.  See e.g. Frazier v. Apfel, 240 F.3d 

1284 (10th Cir. 2001); Gordon v. Astrue, 361 F.Appx. 933 (10th Cir. 2010); Kemp 

v. Bowen, 822 F.2d 966 (10th Cir. 1987).  

Additionally, it must be noted that the relationship between an attorney and 

his client “is a sacred trust and should not be intruded in.”  U.S. v. Monnat, 853 F. 

Supp. 1301, 1303 (D. Kan. 1994).  It is not the role of the District Court to interject 

itself and determine which attorney-client relationships are proper for 

compensation, and which are not.  “The payment arrangement for an attorney can 

vary widely—hourly rate, flat rate, salary, contingency fee, pro bono.”  Centennial, 

688 F.3d at 679.  Ultimately, “[w]hat the client pays or owes the attorney may not 

accurately reflect the reasonable value of the services.”  Id.  As such, it was 

improper for the District Court to interject itself into Appellants’ engagement 

agreements with their counsel – especially where there is no disagreement between 
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the contracting parties – to determine that Appellants had not “incurred fees” to be 

eligible for an award of fees under EAJA.
7
 

For these reasons, the District Court’s finding that Appellants had not 

“incurred fees” should be reversed. 

B. The District Court Misapplied Turner v. Comm’r of Soc. Sec. 

 In Turner, the Sixth Circuit held that “litigants ‘incur’ fees under the EAJA 

when they have an express or implied legal obligation to pay over such an award to 

their legal representatives.”  680 F.3d at 725.  In reaching its holding, the Sixth 

Circuit reviewed the case law of several other circuits that all held that “the plain 

meaning of ‘incurred’ does not require the plaintiff to have paid counsel or to have 

a legal obligation to pay counsel.”  Id. at 724.  Moreover, the Sixth Circuit found 

that “it is ‘well-settled’ that the existence of an unsatisfied contingency or pro bono 

representation agreement does not preclude a fee award, even where the statute 

limits fees to those ‘incurred’ by the plaintiff in that action.”  Id. (relying on 

                                            
7
  The District Court, in effect, reformed Appellants’ contract with 

counsel to reach an opposite result from that intended by the contracting parties.  

See GET, LLC v. City of Blackwell, 407 Fed. Appx. 307, 319 (10th Cir. 2011) 

(“reformation requires a preliminary agreement, a prior contract, either written or 

verbal, by which to make the rectification” and “requires proof of the contract to be 

reformed and proof, by clear and convincing evidence, of a mutual mistake or 

mistake by one party and inequitable conduct on the part of the other that resulted 

in a written contract that did not reflect the parties’ intent.”) (quoting Dennis v. 

American-First Title & Trust Co., 405 P.2d 993, 997 (Okla. 1965) and Okla. 

Oncology & Hematology P.C. v. US Oncology, Inc., 160 P.3d 936, 947 n.22 (Okla. 

2007)) (internal citations omitted). 

Appellate Case: 19-5023     Document: 010110181944     Date Filed: 06/12/2019     Page: 49     



41 
 

Wilson, 126 F.3d 1406; Watford v. Heckler, 765 F.3d 1562 (11th Cir. 1985)).  The 

Sixth Circuit also explained that an award in such instance “furthers the EAJA’s 

purpose of ‘eliminating for the average person the financial disincentive to 

challenge unreasonable governmental actions’ through fee-shifting.”  Turner, 680 

F.3d at 724 (modification in original).
 8

  

Although the District Court quoted the language of Turner, the District 

Court also ignored Turner’s holding and context.  Specifically, the District Court 

found that because the engagement agreement provided that counsel “will not be 

paid for [their] time and [their] work as lawyers unless one of the three listed 

conditions have occurred—and none of them have” then application of Turner 

                                            
8
  In Wilson, which the District Court also relied upon, the Federal 

Circuit found that through EAJA, “Congress specifically intended to eliminate 

financial disincentives for those who would defend against unjustified 

governmental action and thereby to deter the unreasonable exercise of Government 

authority.”  126 F.3d at 1410 (quoting Ardestani v. I.N.S., 502 U.S. 129 (1991)) 

(internal quotation omitted).  As the Supreme Court explained: 

 

When there is an opportunity to recover costs, a party does not have to 

choose between acquiescing to an unreasonable Government order or 

prevailing to his financial detriment . . . By allowing a decision to 

contest Government action to be based on the merits of the case rather 

than the cost of litigation, [EAJA] helps assure that administrative 

decisions reflect informed deliberation. 

 

Jean, 496 U.S. at n.14 (internal quotation omitted).  As such, a “party who chooses 

to litigate an issue against the Government is not only representing his or her own 

vested interest but is also refining and formulating public policy.” Jean, 496 U.S. 

at n.14.  However, a district court’s “denial of fees would act as a deterrent to 

litigation especially where, as here, the cost of litigation exceeds the amount in 

controversy.”  Wilson, 126 F.3d at 1411. 
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required the Court to find that Appellants had not “incurred fees.”  Aplt. App. at 

1906 (internal quotation and emphasis removed).  The three events referenced 

were contained in Section 4 of the 2009 engagement agreement with one of 

Appellants’ counsel: 

4. Attorney Fees.  The Lawyers will charge a reasonable fee for 

services rendered.  Our fee will be a contingent fee.  The 

Lawyers will not be paid for our time and work as lawyers 

unless: 

(a) the captioned case settles; or 

(b) the Government is ordered to pay over amounts 

improperly paid to non-Osages pursuant to an order of 

the United States District Court for the Northern District 

of Oklahoma, as referenced above; and/or 

(c) the Lawyers obtain funding from a third party willing to 

underwrite all or part of our fees. 

The amount of our fee will be forty (40%) of the amount (i) paid in 

settlement; or (ii) paid by the Government pursuant to the order of the 

United States District Court for the Northern District of Oklahoma 

and any amount awarded as fees; or such other amount as that Court, 

or any reviewing court, may determine and order. 

Aplt. App. at 1904. 

The District Court here did the very same thing that the Sixth Circuit 

reversed in Turner.  In Turner, the plaintiff’s representation agreement required 

him to pay his counsel only if he received a social security benefits award.  680 

F.3d at 723.  Since the district court in Turner only remanded the case to the 

agency “without awarding benefits, the court held that [the plaintiff] did not incur 

attorney’s fees.”  Id.  In both the reversed holding in Turner and this case, the 
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District Court was faced with an unsatisfied contingency agreement.
9
  In Turner, 

the Sixth Circuit held such a finding to be reversible error.  As with the district 

court opinion in Turner, the District Court’s decision that Appellants had not 

“incurred fees” should be reversed. 

C. The District Court Failed to Determine if Appellants had an Implied 

Obligation to Pay Over an Award to Counsel. 

The District Court also ignored the holding in Turner that the obligation to 

pay over a fee award to counsel need not be express, but can also be implied.    680 

F.3d at 725.  In doing so, the District Court erred in disregarding Appellants’ 

engagement letter with Jason Aamodt, and the testimony of Appellant Fletcher.  

That agreement specifically provides: 

In this case I am agreeing to work on a contingency basis, and you 

agree that I shall receive 40% of anything of value received, or at a 

minimum, the value of the time I have expended on your behalf, as 

charged on my statements. You agree that I will seek attorney fees on 

your behalf.  If attorney fees are obtained, you agree I shall retain 

them and that the attorney fees obtained will be credited against any 

attorney fees you owe to me. 

See Aplt. App. at 1868.  This provision clearly provides that Appellants would 

“incur fees” in “the value of the time [counsel] expended on your behalf.”  Id.  The 

District Court dismissed this language because neither counsel, nor Appellants, 

                                            
9
  It must be noted, the District Court also never analyzes the 

agreement’s provision that Appellants’ counsel would be entitled to “any amount 

awarded as fees” by the District Court for the Northern District of Oklahoma.  

Aplt. App. at 1904. 
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retained a signed copy of the seventeen year old document.  See Aplt. App. at 

1905.  In doing so, the District Court also dismissed the testimony of Appellant 

Fletcher that the engagement agreement, while unsigned, represented the 

agreement between Appellants and counsel: 

A.[sic] So [Mr. Fletcher], so the date of this engagement letter was 

May -- May 2nd, 2002. Right? 

A.  That's what it has on here. 

Q.  And what's the date of the complaint that was filed in this case? 

A.  It's May 31st. So it was – 

Q.  2002, right? 

A.  2002, yes. 

Q.  Okay. Now, you recall -- do you recall that the agreement that I 

worked as your lawyer was a contingency agreement? 

A.  Yes. 

Q.  Yes. And did that mean to you that you would only be obligated 

to pay if you won something, right, in the lawsuit? 

A.  That we would -- I would pay. 

Q.  That you would have to -- the only way that I, as the lawyer, 

would get paid is if you won? 

A.  Right. 

Q.  Right. And you'd mentioned that we'd talked about seeking 

attorney's fees from the Federal Government, right? 

A.  They were the defendant. 

Q.  Yeah. And there's -- in the complaint, Exhibit 1, Plaintiff's 

Exhibit 1 on page 13, at paragraph 5, what does it say that you 

asked for? 

A.  It says this is, "An order from the Court directing the 

Defendants to pay the Plaintiff's attorney fees and costs under 
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the Equal Access Act -- Equal Access to Justice Act, 28 

U.S.C.A. Number 2412." 

Q.  Right. 

A.  That was it? 

Q.  Right. 

A.  That's the wording that I remember. I didn't know it was in 

there. 

Q.  So it's your understanding that I, as a lawyer, would be paid, 

correct, -- 

A.  Right. 

Q.  -- if you won? 

A.  Right. 

Q.  And that we would seek your attorney's fees from the Federal 

Government under the Equal Access to Justice Act, correct? 

A.  Correct. 

Q.  And you had that understanding in May of 2002, correct? 

A.  Whenever it happened, yes. 

Aplt. App. at 1440-1442.  While it is true that Mr. Fletcher (now on the cusp of his 

80
th

 birthday) did not recall a particular document which he had not seen in 17 

years, he went on to testify that the terms of his engagement as he understands 

them are consistent with the engagement agreement (which only remains in an 

unsigned form nearly two decades later).  At a minimum this evidences an 

implied—if not express—obligation that Appellants pay over any fees awarded 

under EAJA to their counsel.  See Turner, 680 F.3d at 725.
 10

  As a result, 

                                            
10

  The point of contract interpretation “is to honor the reasonable 

expectations created by the [ ] contracting parties, not paternalistically to foist new 
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Appellants have “incurred fees” under EAJA and the District Court’s decision in 

this regard should be reversed. 

D. The District Court Misapplied the Law of Social Security Cases 

Regarding Windfalls to this Case. 

The United States made the argument that unless Appellants are obligated to 

pay over attorney fees to their attorneys, any award under EAJA would constitute a 

“windfall.”  See Aplt. App. at 1493.  The District Court, without analyzing it, 

adopted the United States’ position, string cite and all.  See Aplt. App. at 1905.  A 

review of the law underlying the United States’ argument reveals that the question 

of “windfalls” arises in EAJA claims in Social Security cases.  The Turner case, 

upon which the United States and the Court relied, stated the rationale for the 

windfall rule in Social Security cases relying upon a “sentence 4 remand”:  “if 

claimants could receive fee awards without first incurring legal debt, those who 

never received a [SSA] benefits award could simply pocket the EAJA fee award, 

creating a “substantial, and substantially unjustified, windfall.”  Turner, 680 F.3d 

at 723.  

This is not a Social Security case where one must consider whether a SSA 

claimant may obtain federal moneys even without obtaining SSA benefits through 

EAJA.  But, the District Court and the United States treated it that way, without 

                                                                                                                                             

ones on them.”  Flood v. Clearone Communs. Inc., 618 F.3d 1110, 1121-1122 

(10th Cir. 2010) (internal citation omitted)   
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any reasoned analysis.  Instead, this is a case where Appellants and their Counsel 

have worked for nearly 17 years, with the lawyers working under a contingency 

agreement, and where the clients all agreed the lawyers could make a request for 

EAJA fees.  Indeed, the First Amended Complaint in this case, which is verified by 

Appellants seeks a payment of attorney fees under EAJA.  See Aplt. App. At 12.  

Mr. Fletcher testified about being aware of, and in agreement with, the attorneys 

making an EAJA request.  Appellants obtained a substantial benefit in this case by 

obtaining an order requiring the United States to account – which it recently did for 

the first time – ever – to Appellants after more than a century of prior refusals. 

The District Court’s reasoning, which adopted the United States’ flawed and 

misplaced argument without analysis or hesitation, is clear legal error which 

resulted in the District Court wrongly holding that Appellants and their Counsel 

did not incur legal fees.  Accordingly, the District Court’s order on this matter 

requires reversal. 

III. The District Court’s Direction that Appellants Limit their Fee Request 

to the Claims they Prevailed on Violates EAJA and Supreme Court 

Precedent. 

The Supreme Court, in Jean, directed that “absent unreasonably dilatory 

conduct by the prevailing party in ‘any portion’ of the litigation, which would 

justify denying fees for that portion, a fee award presumptively encompasses all 

aspects of the civil action.”  496 U.S. at 161 (interpreting 28 U.S.C. § 
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2412(d)(2)(D)); see also Dye, 244 Fed. Appx. at 223 (quoting Jean, 496 U.S. at 

161).  This is similar to the Supreme Court’s direction regarding the 

reasonableness of attorney fee awards in Hensley v. Eckerhart: 

the fee award should not be reduced simply because the plaintiff 

failed to prevail on every contention raised in the lawsuit.  Litigants in 

good faith may raise alternative legal grounds for a desired outcome, 

and the court’s rejection of or failure to reach certain grounds is not a 

sufficient reason for reducing a fee.  The result is what matters. 

461 U.S. at 435 (1983) (emphasis added).  

 These requirements and presumptions make the District Court’s orders in 

this action an error of law.  Specifically, the District Court directed Appellants to 

limit their billing records to those that provide “identification, attribution, and 

separation of attorneys’ fees and costs in relation to the claim on which plaintiffs 

prevailed.”  See Aplt App. at 1914, 997-998.  The District Court’s order came 

before any finding of “unreasonably dilatory conduct,” see Jean, 496 U.S. at 161 

(interpreting 28 U.S.C. § 2412(d)(2)(D)), see also Dye, 244 Fed. Appx. at 223 

(quoting Jean, 496 U.S. at 161), and sought to restrict the consideration of time 

spent by Appellants’ Counsel.  This action is clearly against the authority found in 

EAJA and the Supreme Court’s directions in both Jean and Hensley. 

 Regardless of the propriety of the District Court’s direction, Appellants 

attempted to comply.  For instance, counsel for Appellants submitted sworn 

testimony that the time records presented to the District Court contained only that 
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time that was reasonably necessary for Appellants to prevail in this action.  See 

Aplt. App at 1125-1142.  Appellants also provided the testimony of D. Kenyon 

Williams, a prominent Tulsa, Oklahoma attorney, who reviewed Appellants’ time 

records and stated that “the professional hours and fees submitted for 

reimbursement in this instance are properly related to activities which resulted in 

the favorable outcome of the case with respect to Plaintiffs’ claims.”  See Aplt. 

App. at 1305.  The sole dispute on this issue seems to result from the District 

Court’s (and the United States’) opinion as to what time records were necessary for 

Appellants to prevail on their accounting claim.   

Though the District Court failed to identify (specifically or generally) any 

time entry that did not comply with its order, Appellants included time defending 

the United States’ Motion to Dismiss Appellants’ First, Second, and Third 

Amended Complaint because the briefing was necessary to reach the merits of 

Appellants’ accounting claim.  In its motions to dismiss, the United States 

expressly sought to dismiss Appellants’ accounting claim.  It is hard to rationalize 

how this time is not attributable to Appellants prevailing on their accounting claim.  

Further, as discussed supra, the issues within Appellants’ breach of trust claims are 

intertwined, as this Court has conclusively found in 2005, such that separation of 

that time, if even possible, would be impractical.  See Fletcher III, 854 F.3d at 

1205.   
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CONCLUSION 

For the reasons set forth above, the District Court erred in denying 

Appellants’ Motion for Attorneys Fees and Other Costs.  The District Court erred 

in finding that United States’ position in this litigation as a whole was substantially 

justified.  Additionally, the District Court erred when holding that Appellants had 

not “incurred fees” under EAJA.  Finally, the District Court erred in limiting any 

potential fee award to those time entries that directly related to “the claim on which 

plaintiffs prevailed.” 

REQUEST FOR ORAL ARGUMENT 

 As illustrated above, the District Court’s ruling is unique and at odds with 

the prevailing precedents of both this Circuit and other Circuit Courts, and contrary 

to statutory law.  For this reason, Appellants request oral argument. 
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