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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 
 

CITY OF COUNCIL BLUFFS, IOWA,  )  Case No. 1:17-CV-00033-SMR-CFB 
 ) 
 Plaintiff, ) 
 ) 
STATE OF NEBRASKA; STATE OF IOWA, ) 
  ) 
 Intervenor-Plaintiffs, ) 
  ) 
 v. ) 
 ) 
UNITED STATES DEPARTMENT OF THE  ) ORDER ON CROSS-MOTIONS FOR  
INTERIOR; RYAN K. ZINKE, in his official  ) SUMMARY JUDGMENT  
capacity as Secretary of the United States  )  
Department of the Interior; NATIONAL )  
INDIAN GAMING COMMISSION;  )  
JONODEV OSCEOLA CHAUDHURI, in his )  
official capacity as Chairman of the National ) 
Indian Gaming Commission; and KATHRYN ) 
ISOM-CLAUSE, in her official capacity as  ) 
Vice Chair of the National Indian Gaming  ) 
Commission, ) 
 )  

Defendants. )  
 

This lawsuit represents the latest chapter in a long-running dispute over whether the Ponca 

Tribe of Nebraska (the “Tribe”) may conduct Class II gaming on a 4.8-acre tract of land in Carter 

Lake, Iowa (the “Carter Lake Parcel”).  Plaintiffs—the City of Council Bluffs, Iowa, joined by 

Intervenor-Plaintiffs the State of Nebraska and the State of Iowa—challenge a November 13, 2017 

decision by the National Indian Gaming Commission (“NIGC” or the “Commission”) to approve 

the Tribe’s site-specific gaming ordinance involving that land.  Plaintiffs assert claims under the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq., against Defendants the 

United States Department of the Interior (“DOI”) and the NIGC, along with three federal 

employees in their official capacities—Ryan K. Zinke as Secretary of the DOI (the “Secretary”), 

Case 1:17-cv-00033-SMR-CFB   Document 55   Filed 03/26/19   Page 1 of 37

Appellate Case: 19-2898     Page: 4      Date Filed: 10/31/2019 Entry ID: 4847775 



-2- 
  

Jonodev Osceola Chaudhuri, as Chairman of the NIGC, and Kathryn Isom-Clause as Vice Chair 

of the NIGC.  Before the Court are the parties’ cross-motions for summary judgment.  [ECF 

Nos. 22; 35].  Neither party requested oral argument, and the Court finds the issues can be resolved 

without it.  See LR 7(c).  This matter is fully submitted and ready for decision.  For the reasons 

stated below, Plaintiffs’ motion is GRANTED in part and DENIED in part; Defendants’ motion is 

DENIED. 

I. BACKGROUND1 

A. Indian Gaming Regulation Act 

In 1988, Congress enacted the Indian Gaming Regulation Act (“IGRA”) to “provide clear 

standards or regulations for the conduct of gaming on Indian lands,” 25 U.S.C. § 2701(3), and to 

ensure such gaming remained “a means of promoting tribal economic development, 

self-sufficiency, and strong tribal governments.”  Id. § 2702(1).  The IGRA applies only to 

federally recognized tribes, which may conduct gaming only on “Indian lands” within their 

jurisdiction.  Id. §§ 2703(5), 2710(b)(1), 2710(d)(3)(A).  The term “Indian lands” includes land 

which the United States holds in trust for the benefit of any Native American tribe and over which 

a Native American tribe exercises governmental authority.  Id. § 2703(4).  The IGRA divides 

gaming on “Indian lands” into three classes.  The Tribe seeks to conduct Class II gaming, which 

includes bingo and “non-banking” card games2 permitted by state law.  Id. § 2703(7).  To conduct 

                                              
1 The factual background is drawn from the administrative record of the NIGC’s 2007 

decision involving gaming on the Carter Lake Parcel, and its more recent 2017 decision giving 
rise to the instant litigation.  The 2007 administrative record is docketed at ECF. Nos. 19-2 through 
19-5, and the 2017 administrative record is docketed at ECF Nos. 18-3 through 18-6. 

2 “Non-banking card games are games played against other players, as opposed to banking 
card games, which are played against the house.”  United States v. Sisseton-Wahpeton Sioux Tribe, 
897 F.2d 358, 360 n.3 (8th Cir. 1990) 
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Class II gaming on “Indian lands,” a tribe must, among other requirements, enact a tribal gaming 

ordinance and obtain approval from the NIGC.  Id. § 2710; 25 C.F.R. § 522. 

The IGRA generally prohibits gaming activities on land acquired into trust by the 

United States on behalf of a tribe after October 17, 1988.  25 U.S.C. § 2719(a).  There are several 

exceptions to this general prohibition, two of which are relevant here.  One exception permits 

gaming under a two-part determination whereby “the Secretary . . . determines that a gaming 

establishment on newly acquired lands would be in the best interest of the Indian tribe and its 

members, and would not be detrimental to the surrounding community” and “the Governor of the 

State in which the gaming activity is to be conducted concurs in the Secretary’s determination.”  

Id. § 2719(b)(1)A).  The second relevant exception permits gaming activity on land that is acquired 

in trust as part of “the restoration of lands for an Indian tribe that is restored to Federal recognition.”  

Id. § 2719(b)(1)(B)(iii) (the “Restored Lands Exception”). 

B. The Ponca Tribe of Nebraska 

The United States terminated its government-to-government relationship3 with the Tribe 

on September 5, 1962.4  See Pub. L. No. 87-629, 76 Stat. 429; 25 U.S.C. §§ 971–980.  In 1990, 

                                              
3 The United States currently “recognizes” almost 600 Native American tribes.  

See U.S. Dep’t of the Interior, Federal and State Recognized Tribes, 
http://www.ncsl.org/research/state-tribal-institute/list-of-federal-and-state-recognized-tribes.aspx 
(last updated Nov. 2018).  As part of that recognition, the United States acknowledges the 
sovereignty of those tribes.  See Federally Recognized Indian Tribe List Act of 1994, 
PL 103-454, § 103, 108 Stat 4791 (Nov. 2, 1994).  Thus, as it would with a foreign sovereign 
entity, the United States interacts with recognized tribes through their tribal governments, rather 
than through tribal members individually.  Cf. Statement of Policy on Establishing a 
Government-to-Government Relationship with Indian Tribes, Policy Statement, 16 F.C.C.R. 4078, 
4080 (2000) (defining “Tribal Governments” as “the recognized government of an Indian Tribe 
that has been determined eligible to receive services from the Department of Interior, Bureau of 
Indian Affairs”). 

4 In an effort to “free Indians from dependency on federal programs,” the federal 
government, in 1953, adopted a policy of “termination” of Native American Tribes.  H.R. Rep. 
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Congress restored its relationship with the Tribe through the Ponca Restoration Act, 

Pub. L. No. 101-484, 104 Stat 1167 (codified as amended at 25 U.S.C. §§ 983–983h) 

(“PRA” or the “Act”).  

Section three of the Act restores federal recognition and provides that “[a]ll Federal laws 

of general application to Indians and Indian tribes (including the Act of June 18, 1934 

(48 Stat. 984; 25 U.S.C. § 461 et seq.), popularly known as the Indian Reorganization Act 

[“IRA”]) shall apply with respect to the Tribe and to the members.” 25 U.S.C. § 983a.  

Subsection 4(a) of the Act restores all the Tribe’s rights and privileges which were abrogated or 

diminished by the Tribe’s termination.  Id. § 983b(a).  Subsection 4(c) provides that the Secretary 

“shall accept not more than 1,500 acres of any real property located in Knox or Boyd Counties, 

Nebraska, that is transferred to the Secretary for the benefit of the Tribe.”  Id. § 983b(c).  

The Secretary shall accept such property “in the name of the United States in trust for the benefit 

of the Tribe.”  Id.  The Act allows the Secretary to “accept any additional acreage in Knox or Boyd 

Counties pursuant to his authority” under the IRA.  Id. 

Although the PRA allows the Secretary to acquire land in trust for the Tribe, 

subsection 4(e) provides that “[r]eservation status shall not be granted any land acquired by or for 

the Tribe.”  Id. § 983b(e).  Because the PRA prohibits reservation status, the Act, as amended, 

designates a service area for the Tribe and its members, which includes “members of the Tribe 

residing in Sarpy, Burt, Platte, Stanton, Holt, Hall, Wayne, Knox, Boyd, Madison, Douglas, or 

Lancaster Counties of Nebraska, Woodbury or Pottawattomie [sic] Counties of Iowa, or Charles 

                                              
No. 101-776, at 3 (1990).  “Termination ended the special trust relationship between certain tribal 
governments and the United States, subjected tribes to state law, and, ultimately, converted tribal 
land to private ownership.”  Id.  Congress terminated its recognition of the Tribe under this policy.  
See id. 
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Mix County of South Dakota.”  Id. § 983c.  The Carter Lake Parcel is located in Pottawattamie 

County, Iowa, within the designated service area. 

C. Trust Acquisition of the Carter Lake Parcel 

On September 24, 1999, the Tribe purchased the Carter Lake Parcel.  [ECF 

No. 19-2 at 264].  On January 10, 2000, the Tribe passed a resolution requesting that the 

Bureau of Indian Affairs (“BIA”) place the land into trust to allow the Tribe “to provide services 

to [its] members, primarily health services.”  [ECF No. 19-3 at 420].  The BIA considered the 

request under the DOI’s discretionary authority to acquire land in trust for tribes under the IRA 

and its implementing regulations.  Id. at 389, 392, 394, 415.  On September 15, 2000, the 

Regional Director of the BIA granted the Tribe’s request.  Id. at 226–30.  The State of Iowa and 

Pottawattamie County, Iowa, timely appealed the Regional Director’s decision to the Interior 

Board of Indian Appeals (“IBIA”).  Id. at 190, 222.  On August 7, 2002, the IBIA affirmed the 

Regional Director’s decision (the “IBIA Trust Decision”).  See Iowa & Bd. of Supervisors of 

Pottawattamie Cty. v. Great Plains Reg’l Dir., BIA, 38 IBIA 42, 55 (Aug. 7, 2002). 

At that point, the State of Iowa could have sought judicial review of the IBIA Trust 

Decision.  Although the relevant statute of limitations was six years, see 28 U.S.C. § 2401(a), it 

was the Government’s position at the time that the Quiet Title Act precluded judicial review of a 

decision to take Native American lands into trust once the United States acquired title.  

See Land Acquisitions, 61 Fed. Reg. 18082-01, at 18082 (Apr. 24, 1996).  To ensure that interested 

parties had an opportunity to appeal such decisions, DOI regulations required the DOI to announce 

any final administrative determination to take land into trust, and wait thirty days from the date of 

the announcement before acquiring title to the land.  See id.  The Government’s interpretation of 

the Quiet Title Act was ultimately incorrect, as the Supreme Court of the United States ruled 
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in 2012 that the Quiet Title Act did not bar judicial review under the APA of the Secretary’s 

decision to take land into trust for a Native American tribe.  See Match-E-Be-Nash-She-Wish Band 

of Pottawatomi Indians v. Patchak, 567 U.S. 209, 228 (2012). 

In any event, to avoid further litigation, the State of Iowa purportedly reached a verbal 

agreement with the Tribe that the Carter Lake Parcel could only be used for gaming if the Tribe 

obtained the “two-part determination” under 25 U.S.C. § 2719(b)(1)(A) (the “2002 Agreement”).  

[ECF No. 18-3 at 4].  The State of Iowa negotiated the agreement with the Tribe’s attorney, 

Michael Mason.  See [ECF No. 18-5 at 47–48].  According to Plaintiffs, Mason represented that 

he had “the authority to bind the Tribe to the terms of the proposed settlement.”  Id. at 49.  

However, the parties dispute whether he in fact had that authority. 

On November 26, 2002, Mason sent an email to the BIA requesting that it include the 

following language in its published notice of intent to take the Carter Lake Parcel into trust:   

The trust acquisition of the Carter Lake lands has been made for 
non-gaming related purposes, as requested by the Ponca Tribe and 
discussed in the September 15, 2000 decision under the Regional 
Director’s analysis of 25 C.F.R. 151.10(c).  As an acquisition 
occurring after October 17, 1988, any gaming or gaming-related 
activities on the Carter Lake lands are subject to the Two-Part 
Determination under 25 U.S.C. Sec. 2719.  In making its request to 
have the Carter Lake lands taken into trust, the Ponca Tribe has 
acknowledged that the lands are not eligible for the exceptions under 
25 U.S.C. Sec 2719(b)(1)(B).  There may be no gaming or 
gaming-related activities on the lands unless and until approval 
under the October 2001 Checklist for Gaming Acquisitions , 
Gaming-Related Acquisitions and Two-Part Determinations Under 
Section 20 of the [IGRA] has been obtained. 

Id. at 222.  In the email, Mason stated that the language “was negotiated with Ass’t Attorney 

General Jean Davis of the State of Iowa and County Attorney Richard Crowl of Pottawattamie 

County, Iowa.”  Id. 
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On December 3, 2002, the BIA published a Notice of Intent to Take Land in Trust in the 

Council Bluffs Daily Nonpareil newspaper.  See [ECF No. 19-3 at 444–45].  The notice did not 

include the language, excerpted above, requested by Mason.  On December 6, 2002, a Corrected 

Notice of Intent to Take Land in Trust (the “Corrected Notice”) was published in the same 

newspaper.  [ECF No. 18-3 at 219–20, 223–24].  The Corrected Notice added the requested 

language.  There is no formal written agreement between the Tribe and the State of Iowa regarding 

the Carter Lake Parcel’s gaming eligibility, and the trust deed does not contain a restriction against 

gaming on the land.  See [ECF No. 19-4 at 143].  On January 28, 2003, the Tribe executed a deed 

conveying the Carter Lake Parcel to the United States, and the BIA completed the trust acquisition 

in February 2003. [ECF No. 19-2 at 266–69]. 

The Tribe built and began operating a health care facility on the parcel in 2000.  [ECF 

No. 18-3 at 174].  For budget reasons, however, the Tribe eventually abandoned that enterprise.  

Id. 

D. The 2007 NIGC Decision 

In October 2005, the Tribe, through its then-attorneys Faegre & Benson LLP,5 requested 

that the NIGC issue an advisory opinion determining that the Carter Lake Parcel constitutes 

restored lands for a restored tribe.  [ECF No. 19-4 at 266].  In February 2006, before the NIGC 

could respond to the request, the Tribe submitted a site-specific gaming ordinance for review, 

which sought NIGC approval for an ordinance identifying the Carter Lake Parcel as “Indian lands” 

eligible for gaming under the IGRA.  See id. at 109–110.  The NIGC solicited comments from the 

State of Iowa, which submitted a written response opposing the Tribe’s claim that the Carter Lake 

                                              
5 In 2012, Faegre & Benson LLP merged with Baker & Daniels LLP to form Faegre Baker 

Daniels LLP. 
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Parcel qualified as restored lands.  See [ECF No. 19-3 at 487].  In its response, the State of Iowa 

specifically discussed the 2002 Agreement and suggested the Tribe was estopped from repudiating 

the agreement.  See id. at 489.  The Tribe withdrew its request for a gaming ordinance in May 2006.  

Id. at 484.  A month later, the Tribe’s attorney responded to the State of Iowa’s estoppel argument 

in a letter to the NIGC, asserting that “any statements made by Michael Mason after the IBIA 

decision was handed down were not authorized by the Tribe.”  Id. at 475.  In August 2006, the 

Ponca Tribal Council (the “Tribal Council”) passed a resolution wherein it declared that the “Tribal 

Council was not aware of and did not approve the language that was added to the [Corrected 

Notice].”  Id. at 446. 

On July 23, 2007, the Tribe submitted to the NIGC a new request for approval of a 

site-specific ordinance to use the Carter Lake Parcel for gaming, stating that the land was eligible 

for gaming under the IGRA’s Restored Lands Exception.  See [ECF No. 19-2 at 216].  The State of 

Iowa opposed the request.  On October 22, 2007, the Chairman of the NIGC issued a decision 

disapproving the ordinance on the grounds that, although the Tribe was a restored tribe, the Carter 

Lake Parcel was not restored lands eligible for gaming (the “Chairman’s Decision”).  [ECF 

No. 18-3 at 163].  The Chairman found that “the factual circumstances surrounding the acquisition 

of the Carter Lake land show that it was not taken into trust as part of the Tribe’s restoration.”  Id. 

The Chairman incorporated by reference a memorandum prepared by then-Associate 

General Counsel to the NIGC, Michael Gross (the “Gross Memorandum”).  Id. at 163, 165.  Gross, 

like the Chairman, found that the Carter Lake Parcel was not taken into trust as part of the Tribe’s 

restoration.  Id. at 165.  In making that determination, Gross considered various aspects of the 

2002 Agreement when analyzing the factual circumstances surrounding the trust acquisition.  

He noted that the Tribe “did not contemplate a gaming use for the land when it applied to have the 
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land taken into trust.”  Id. at 191.  He also cited the Tribe’s representations before the IBIA that 

the land would not be used for gaming.  See id. at 191–92.  He then discussed the purported oral 

agreement between the State of Iowa and the Tribe, as evidenced by the Corrected Notice, that the 

Tribe would not use the land for gaming.  See id. at 192–94.  Gross concluded that “[e]very 

government involved in the acquisition regarded the [Carter Lake Parcel] as land that was not 

restored within the meaning of 25 U.S.C. § 2719(b)(1)(B)(iii), a characterization that the Tribe has 

not, until now, disputed.”  Id. at 194. 

The Tribe appealed the Chairman’s Decision to the full Commission.  See [ECF 

No. 19-2 at 146].  On December 31, 2007, the Commission reversed the Chairman’s Decision and 

approved the Tribe’s site-specific ordinance (the “2007 Final Order”).  See [ECF  

No. 18-3 at 130–47].  In relevant part, the NIGC found: (a) the Chairman’s disapproval improperly 

relied on the Tribe’s intended use of the land; (b) the Chairman’s disapproval improperly relied on 

events that occurred after the DOI’s final agency decision was made to take the Carter Lake Parcel 

into trust; and (c) excluding those factors, the factual circumstances of the acquisition weighed in 

favor of restoration.  See id. at 131. 

E. Nebraska ex rel. Bruning v. United States Department of Interior 

In January 2008, the State of Nebraska, the State of Iowa, and the City of Council Bluffs, 

Iowa—the same Plaintiffs presently before the Court—challenged the 2007 Final Order before a 

different judge in this district.  Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 

No. 1:08-CV-0006-CRW-CFB (S.D. Iowa) (“Nebraska I”).  Plaintiffs argued that the NIGC 

lacked authority to make a restored lands determination, that the 2007 Final Order was arbitrary 

and capricious, and that the 2007 Final Order was contrary to the PRA.  The district court ruled in 

favor of Plaintiffs, determining that the NIGC lacked the authority to declare the Carter Lake Parcel 
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“restored lands” based on the 2002 Agreement.  See id., slip op. at 9 (Nov. 28, 2008), ECF No. 56.  

In the alternative, the court held that, even if the NIGC had the authority to make the gaming 

decision, the decision lacked a rational basis on the law and facts of the record and was therefore 

arbitrary and unlawful.  See id. at 10.  The court specifically faulted the NIGC for failing to 

consider events after the DOI’s decision to take the Carter Lake Parcel into trust—i.e., the 

2002 Agreement—when analyzing the factual circumstances of the trust acquisition.  Id.  Thus, the 

court reversed and vacated the 2007 Final Order. 

The United States Court of Appeals for the Eighth Circuit reversed the district court and 

ordered the matter remanded back to the NIGC and DOI for the following: (1) NIGC to consider 

the validity and legal effect of the 2002 Agreement; and (2) DOI to address whether the PRA limits 

the Tribe’s restored lands for the purposes of the IGRA to Knox and Boyd Counties, Nebraska.  

See Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 501, 512–13 (8th Cir. 2010) 

(“Nebraska II”).  Judge Kornmann of the United States District Court for the District of South 

Dakota, sitting by designation, filed a dissenting opinion arguing that remand was unnecessary 

because the plain language of the PRA restricted “restored lands” to those held in trust for the 

Tribe in Knox and Boyd Counties, Nebraska.  See id. at 514 (Kornmann, J., dissenting).  

Judge Kornmann believed the NIGC’s failure “to consider and apply the express clear language of 

the [Act]” and deny the Tribe’s site-specific ordinance was arbitrary and capricious.  Id. 

F. Remand 

1. 2008 DOI regulations 

While Plaintiffs were challenging the 2007 Final Order, DOI regulations went into effect 

governing gaming on lands acquired in trust for Native American tribes after October 17, 1988 

(the “Part 292 Regulations”).  See 25 C.F.R. §§ 292.1–292.26.  The regulations set out a test for 
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determining whether trust lands qualify for the Restored Lands Exception.  Prior to the Part 292 

Regulations, the DOI and NIGC made such determinations by applying the common law factors 

articulated in Grand Traverse Band of Ottawa & Chippewa Indians v. United States Attorney for 

the Western District of Michigan, namely: (1) the factual circumstances of the trust acquisition; 

(2) the location of the acquisition; and (3) the temporal relationship of the acquisition to the tribe’s 

restoration.  198 F. Supp. 2d 920, 935 (W.D. Mich. 2002) (“Grand Traverse II”).   

Two provisions of the Part 292 Regulations are relevant to the instant dispute.  

First, 25 C.F.R. § 292.11 sets out the test for determining if trust lands are “restored lands” under 

the IGRA.  It states, in relevant part:  

(a) If the tribe was restored by a Congressional enactment of 
legislation recognizing, acknowledging, affirming, reaffirming, or 
restoring the government-to-government relationship between the 
United States and the tribe, the tribe must show that either: 

(1) The legislation requires or authorizes the Secretary to take 
land into trust for the benefit of the tribe within a specific 
geographic area and the lands are within the specific geographic 
area; or  

(2) If the legislation does not provide a specific geographic area 
for the restoration of lands, the tribe must meet the requirements 
of § 292.12.[6] 

25 C.F.R. § 292.11(a).  The second relevant provision is a grandfather provision.  It states: 

These regulations apply to all requests pursuant to 25 U.S.C. 2719, 
except: 
 
(a) These regulations do not alter final agency decisions made 
pursuant to 25 U.S.C. 2719 before the date of enactment of these 
regulations. 
 
(b) These regulations apply to final agency action taken after the 
effective date of these regulations except that these regulations shall 

                                              
6 25 C.F.R. § 292.12 lists various criteria that the tribe must satisfy related to its connection 

to the land in question. 
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not apply to applicable agency actions when, before the effective 
date of these regulations, the Department or the National Indian 
Gaming Commission (NIGC) issued a written opinion regarding the 
applicability of 25 U.S.C. 2719 for land to be used for a particular 
gaming establishment, provided that the Department or the NIGC 
retains full discretion to qualify, withdraw or modify such opinions. 
 

Id. § 292.26.  As discussed below, the NIGC did not apply the Part 292 Regulations to the 

proceedings on remand.  The parties dispute whether that was appropriate.  

2. The NIGC’s 2017 decision 

On remand, the DOI invited Plaintiffs and the Tribe to submit legal memoranda and 

supporting materials on whether the PRA limits the Tribe’s restored lands to Knox and Boyd 

Counties.  [ECF No. 18-4 at 144].  The parties submitted responses, and on March 13, 2012, the 

DOI submitted to the NIGC a sixteen-page letter (the “PRA Opinion”) concluding that the PRA 

“does not limit the designation of restored lands for gaming purposes to lands located within Knox 

and Boyd Counties.”  [ECF No. 18-3 at 55].  The PRA Opinion set out a brief history of the Tribe, 

and analyzed the text of the Act.  It considered the Act’s legislative history, its purpose, and how 

courts have interpreted similarly structured statutes.  The opinion contrasted the PRA with 

provisions from various other statutes in which Congress expressly limited the Secretary’s ability 

to acquire land in trust for Native American tribes or the ability of the tribes to conduct gaming on 

trust lands.  The opinion did not address whether the Carter Lake Parcel qualified as restored lands, 

nor did it discuss the apparent approach to statutory construction set out in 25 C.F.R. § 292.11(a), 

excerpted above.   

The NIGC issued a briefing order on May 21, 2012, inviting the parties to submit legal 

memoranda on: (1) the authority of Mason to enter into the 2002 Agreement on behalf of the Tribe; 

(2) the legal effect and weight of the 2002 Agreement, as memorialized in the Corrected Notice; 

and (3) the legal effect of the Corrected Notice.  Id. at 127.  After consultation with the DOI, the 
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NIGC issued an amended decision on November 13, 2017, upholding the 2007 Final Order to 

approve the Tribe’s site-specific ordinance (the “Amended Final Order”).   

In the Amended Final Order, the NIGC concluded that the 2002 Agreement was not valid 

and therefore did not estop the Tribe from seeking approval of the site-specific ordinance based 

on the Restored Lands Exception.  Applying the law applicable to sovereign governments, the 

Commission began by determining that Mason lacked actual authority—express or implied—to 

bind the Tribe to the agreement.  See id. at 16.  It noted that the Tribe’s constitution “clearly 

authorizes the Tribal Council ‘to negotiate and contract with the Federal, State, and local 

governments on behalf of the Tribe,’” and there was no evidence that the Tribal Council expressly 

authorized Mason to enter into the agreement.  See id. at 18–19.  The NIGC further determined 

that Mason lacked implied actual authority to enter into the agreement because “entering into an 

agreement with another government cannot be an integral part of his duties.”  Id. at 20.  The 

Commission also found that the State of Iowa failed to satisfy its obligation to ensure that  

Mason—no matter his purported claims of authority—had the requisite authority to enter into the 

agreement.  See id. at 23. 

But the Commission did not stop there.  It proceeded to determine that the Tribe both 

ratified and, later, repudiated the 2002 Agreement.  On ratification, the NIGC considered whether 

the Tribal Council had sufficient knowledge of the material facts surrounding the agreement and 

acted in a way that signaled their acceptance of it.  See id. at 23–24.  The NIGC found that 

numerous circumstances between 2002 and 2005, taken together, satisfied this requirement.  

See id. at 25–26. 

As to repudiation, the NIGC undertook a two-part analysis.  First, it found the Tribe clearly 

expressed its intent to repudiate the agreement.  The Commission highlighted statements to that 
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effect in an October 2005 letter to the NIGC, subsequent letters to the NIGC in June and July 2006, 

and resolutions by the Tribal Council in August 2006 and April 2007 stating that the Tribe was 

neither aware of, nor approved, the language added to the Corrected Notice.  Id. at 26–27.  Second, 

applying Pueblo of Santo Domingo v. United States, 647 F.2d 1087 (Ct. Cl. 1981), the NIGC found 

that the repudiation was timely.  It reasoned that the State of Iowa had not expended resources in 

reliance on the 2002 Agreement; no tribunal had been burdened by it; and the State of Iowa was 

not otherwise prejudiced because it could have still filed a timely legal challenge to the IBIA Trust 

Decision.  See id. at 27–28.  Based on these factors, the NIGC found the Tribe was not estopped 

from asserting that the Carter Lake Parcel qualified for the Restored Lands Exception.  Id. at 29. 

The NIGC also concluded that the Carter Lake Parcel was restored lands for the Tribe.  

The Commission incorporated by reference the PRA Opinion, thus finding that the Act does not 

limit restored lands to trust lands in Knox and Boyd Counties.  See id. at 30.  It then considered 

whether to apply the Part 292 Regulations when conducting its restored lands analysis.  

The Commission found the Part 292 Regulations were inapplicable because of the regulations’ 

grandfather provision.  See id. at 32.  The Commission observed that the regulations “do not alter” 

final agency decisions made before the Part 292 Regulations came into effect in June 2008, and 

the 2007 Final Order was issued on December 31, 2007.  See id.  The Commission added that, 

although the district court vacated that decision on judicial review, the Eighth Circuit reversed the 

district court and remanded the case back to the NIGC for further proceedings.  Id.  This, the NIGC 

reasoned, preserved the “final” status of the 2007 Final Order.  Id.  As to the grandfather 

provision’s clause pertaining to matters involving written opinions issued before the Part 292 

Regulations went into effect, the NIGC found it was applicable because the Gross Memorandum 

was issued alongside the Chairman’s Decision denying the Tribe’s application for a site-specific 
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gaming ordinance.  Id. at 33.  The Commission determined that the Gross Memorandum 

“continues in effect, subject to ‘full discretion to qualify, withdraw or modify such opinion[].’”  

Id. (alteration in original) (quoting 25 C.F.R. § 292.26(b)). 

Finally, the Commission evaluated the Grand Traverse II factors—the temporal, 

geographic, and factual circumstances surrounding the trust acquisition—and determined that the 

Carter Lake Parcel was restored lands.  It is enough to note that the NIGC did not consider any of 

the factual circumstances surrounding the 2002 Agreement as part of its restored lands analysis.  

Instead, it focused on other factual circumstances, such as the absence of intervening trust 

acquisitions, the relationship between the Carter Lake Parcel and the Ponca Economic 

Development Plan, and the relationship between the parcel and the PRA’s service area.  

See id. at 35–38. 

G. The Present Dispute 

Plaintiff City of Council Bluffs, Iowa, commenced this action on December 13, 2017, 

seeking judicial review under the APA of the Amended Final Order.  [ECF No. 1].  

The State of Iowa and State of Nebraska intervened in June 2018.  [ECF Nos. 13; 14].  Plaintiffs 

seek: (1) a declaratory judgment that the Carter Lake Parcel does not qualify as restored lands 

under 25 U.S.C. § 2719(b)(1)(B)(iii); (2) a declaratory judgment vacating and setting aside as 

unlawful the Amended Final Order because the findings and conclusions therein are arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law; (3) an order 

remanding the case with instructions that the NIGC deny the Tribe’s request for a gaming 

ordinance specific to the Carter Lake Parcel; (4) an order awarding Plaintiffs their costs and 

reasonable attorney fees to the extent permitted by law; and (5) an order awarding Plaintiffs any 

other relief the Court deems just and equitable.  See, e.g., [ECF No. 1 at 14–15].   
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The parties have filed motions for summary judgment, arguing that they are entitled to 

judgment as a matter of law.  Plaintiffs seek the relief stated above.  Defendants ask the Court to 

deny Plaintiffs’ motion and enter a judgment affirming the Amended Final Order. 

II. STANDARD OF REVIEW 

A. Summary Judgment Standard 

Summary judgment is proper when “the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.”   

Fed. R. Civ. P. 56(a); Paulino v. Chartis Claims, Inc., 774 F.3d 1161, 1163 (8th Cir. 2014).  

“A dispute is genuine if the evidence is such that it could cause a reasonable jury to return a verdict 

for either party; a fact is material if its resolution affects the outcome of the case.”  Amini v. City 

of Minneapolis, 643 F.3d 1068, 1074 (8th Cir. 2011) (citing Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248, 252 (1986)).  “Credibility determinations, the weighing of the evidence, and 

the drawing of legitimate inferences from the facts are jury functions, not those of the judge.”  

Anderson, 477 U.S. at 255.  Even so, at the summary judgment stage, courts must view “the facts 

in the light most favorable to the nonmoving party and giv[e] that party the benefit of all reasonable 

inferences that can be drawn from the record.”  Pedersen v. Bio-Med. Applications of Minn., 

775 F.3d 1049, 1053 (8th Cir. 2015) (quoting Johnson v. Wells Fargo Bank, N.A., 744 F.3d 539, 

541 (8th Cir. 2014)). 

B. Standard of Review under the APA 

The APA governs the Court’s review of agency actions.  Section 706(2)(A) of the APA 

provides that a reviewing court shall “hold unlawful and set aside agency action, findings, and 

conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.”  5 U.S.C. § 706(2)(A).  The scope of review under this standard is “narrow 
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and a court is not to substitute its judgment for that of the agency.”  Motor Vehicle Mfr. Ass’n of 

U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  “To withstand judicial review 

under this standard, an agency must ‘articulate a satisfactory explanation for its action including a 

rational connection between the facts found and the choice made.’”  Grace Healthcare of  

Benton v. U.S. Dep’t of Health and Human Servs., 603 F.3d 412, 422 (8th Cir. 2009) 

(quoting Motor Vehicle, 463 U.S. at 43).  “Although nothing more than a ‘brief statement’ is 

necessary, the core requirement is that the agency explain ‘why it chose to do what it did.’”  Tourus 

Records, Inc. v. Drug Enf’t Admin., 259 F.3d 731, 737 (D.C. Cir. 2001) (citation omitted).  

“In reviewing that explanation, [the court] must ‘consider whether the decision was based on a 

consideration of relevant factors and whether there has been a clear error of judgment.’”  

Motor Vehicle, 463 U.S. at 43 (citation omitted).   

III. ANALYSIS 

Plaintiffs raise various challenges to the Amended Final Order: (1) the NIGC erred as a 

matter of law when it determined the Tribe timely repudiated the 2002 Agreement and was thus 

not estopped from asserting that the Restored Lands Exception applied to the Carter Lake Parcel; 

(2) the NIGC’s interpretation of the PRA conflicts with the plain language of the Act; (3) if not, 

the NIGC’s interpretation of the Act is unreasonable; (4) the NIGC should have applied the 

Part 292 Regulations when conducting its restored lands analysis; and (5) if it was not required to 

apply the Part 292 Regulations, the NIGC should have considered the 2002 Agreement as a factual 

circumstance of the trust acquisition.  The Court will address each argument in turn. 

A. Estoppel 

The Court first considers the NIGC’s analysis of the 2002 Agreement.  In Nebraska II, the 

Eighth Circuit found that “the absence of a determination on the record as to the validity of the 
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agreement entered into between the State of Iowa and the Tribe necessitates remand.”  

625 F.3d at 511.  It added that “[i]f the NIGC concludes that no valid agreement exists estopping 

the Tribe from raising the ‘restored lands’ exception, then it may proceed to reexamine whether 

the Carter Lake land is eligible for gaming under the IGRA’s ‘restored lands’ exception.”  

Id. at 512 (footnote omitted).  It specified that “the NIGC should consider the Tribe’s contention 

that it is not bound by the allegedly unauthorized acts of its attorney.”  Id. at 512 n.9. 

On remand, the NIGC determined that the 2002 Agreement was not valid.  It found that 

Mason lacked the requisite authority to bind the Tribe to the agreement and that the State of Iowa 

failed to satisfy its burden to show that it took the necessary steps to ensure that he had such 

authority.  However, the NIGC found that the Tribe subsequently ratified the agreement, and, 

through various actions and statements from 2005 to 2007, repudiated the agreement.  As part of 

its repudiation analysis, the NIGC found the State of Iowa did not suffer detrimental reliance on 

the 2002 Agreement because, at the time the Tribe sought to repudiate the agreement, the 

State of Iowa could still seek judicial review of the IBIA Trust Decision.   

Plaintiffs only challenge the Commission’s finding that the 2002 Agreement was timely 

repudiated, specifically that the State of Iowa suffered no detrimental reliance.  See [ECF 

Nos. 22-1 at 36–37; 50 at 18].  There are four traditional elements of equitable estoppel:  

1) the party to be estopped must know the facts; 2) the party to be 
estopped must intend, or act in a manner that the other party has 
reason to believe it intends, for its conduct to be acted on; 3) the 
party asserting estoppel must be ignorant of the true facts; and 4) the 
party asserting estoppel must rely on the other party’s conduct to its 
injury. 
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Am. Airlines, Inc. v. United States, 77 Fed. Cl. 672, 679 (Fed. Cl. 2007); see also McKee v. Isle of 

Capri Casinos, Inc., 864 N.W.2d 518, 531 (Iowa 2015) (citing similar factors).7  Although the 

NIGC did not expressly apply these factors, it ultimately concluded that the Tribe was not 

prevented—i.e., estopped—from repudiating the 2002 Agreement because the State of Iowa 

suffered no detrimental reliance or injury as a result of the agreement.  Cf. Motor Vehicle, 463 U.S. 

at 43 (“We will, however, ‘uphold a decision of less than ideal clarity if the agency’s path may 

reasonably be discerned.’” (citation omitted)).  Plaintiffs note in their briefing that detrimental 

reliance is used here “as a proxy for promissory estoppel.”  [ECF No. 50 at 16]. 

In describing the State of Iowa’s reliance interest in the 2002 Agreement, Plaintiffs explain 

that, immediately following the IBIA Trust Decision, “[t]he State of Iowa had the right to seek 

federal court review of [that] decision.”  [ECF No. 22-1 at 17].  However, “Iowa agreed to forego 

[sic] judicial review of the fee-to-trust decision in exchange for the Tribe’s assertion that the Carter 

Lake Parcel is not ‘restored land.’”  Id.  This statement implies that, by entering into the 

2002 Agreement, the State of Iowa lost its “right to seek federal court review” of the IBIA Trust 

Decision.  But that is not true.  As the NIGC found, at the time the Tribe sought to repudiate the 

agreement, the State of Iowa could still challenge the IBIA Trust Decision because the statute of 

limitations had not yet run.  See 28 U.S.C. § 2401(a).   

Plaintiffs do not challenge this proposition, but argue instead that they suffered injury in 

reliance on the agreement because they believed they had given up their right to bring suit.  They 

argue that, both in 2002 and when the agreement was purportedly repudiated in 2005–2007, it was 

                                              
7 The parties do not specify whether Iowa or federal contract law applies to the 

2002 Agreement.  However, given the similarities between the tests for equitable estoppel under 
the two bodies of law, especially the reliance factor, the Court finds the choice of law does not 
impact its analysis. 
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widely understood that the Quiet Title Act barred APA review of the DOI’s decision to acquire 

land in trust for a Native American tribe once the land was formally acquired.  This belief stems 

from language in the Quiet Title Act’s limited waiver of sovereign immunity.  It states, in relevant 

part, “[t]he United States may be named as a party defendant in a civil action under this section to 

adjudicate a disputed title to real property in which the United States claims an interest . . . . This 

section does not apply to trust or restricted Indian lands.”  28 U.S.C. § 2409a(a).   

Contrary to Plaintiffs’ claims, it was not settled law that the Quiet Title Act barred APA 

review of DOI trust decisions, especially in the Eighth Circuit.8  Clearly, the Government took this 

view because, as discussed above, federal regulations required the DOI to post notice of a decision 

to acquire land in trust for a Native American tribe and wait thirty days for potential litigants to 

seek judicial review before accepting title to the land.  See, e.g., 61 Fed. Reg. at 18082.  However, 

this interpretation of the Quiet Title Act was ultimately incorrect.  In 2012, the Supreme Court 

ruled that the Quiet Title Act’s exclusion of disputes involving Native American trust lands only 

                                              
8 There was non-binding appellate authority supporting the State of Iowa’s interpretation 

of the Quiet Title Act.  The United States Courts of Appeals for the Ninth, Tenth, and Eleventh 
Circuits construed the Quiet Title Act’s sovereign immunity waiver as barring all suits involving 
the United States’ title to land acquired in trust for Native American tribes, regardless of whether 
the plaintiff claimed an ownership interest in the disputed property.  See Neighbors for Rational 
Dev., Inc. v. Norton, 379 F.3d 956, 965 (10th Cir. 2004); Metro. Water Dist. of S. Cal v. United 
States, 830 F.2d 139, 143–44 (9th Cir. 1987); Fla. Dep’t of Bus. Reg. v. U.S. Dep’t of Interior, 
768 F.2d 1248, 1254–55 (11th Cir. 1985).  It cannot be said, however, that this was a uniform 
approach.  For example, the United States District Court for the District of Columbia found that 
the Quiet Title Act barred only quiet title actions involving land taken into trust for Native 
American tribes.  See City of Sault Ste. Marie v. Andrus, 458 F. Supp. 465, 471–72 (D.D.C. 1978).  
The Eighth Circuit appears to have only considered the Quiet Title Act’s waiver of sovereign 
immunity in the context of quiet title actions.  See, e.g., Ducheneaux v. Sec’y of the Interior, 
837 F.2d 340 (8th Cir. 1988); Spirit Lake Tribe v. North Dakota, 262 F.3d 732 (8th Cir. 2001).  
However, although only in dicta, the Eighth Circuit expressed doubt in one case over “whether the 
Quiet Title Act precludes APA review of agency action by which the United States acquires title.”  
South Dakota v. U.S. Dep’t of Interior, 69 F.3d 878, 881 n.1 (8th Cir. 1995), judgment vacated 
and case remanded by 519 U.S. 919 (1996). 
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applied to quiet title actions; it did not prevent APA challenges to DOI decisions to acquire land 

in trust for Native American tribes.  See Patchak , 567 U.S. at 228. 

Defendants characterize the State of Iowa’s reliance interest as a “mistake of law” and 

argue that “the general rule [is] that mistake of law is presumptively no[t] [a] sufficient ground of 

equitable interference.”  Snell v. Atl. Fire & Marine Ins. Co. of Providence, Ill., 98 U.S. 85, 91 

(1878).  Plaintiffs rightly point out that there are exceptions to this maxim, notably that “[e]quity 

will relieve a party from a mistake of law where there is an ‘independent equity, as where the 

mistake is induced, or is accompanied by inequitable conduct of the other party.’”  Fidelity & 

Deposit Co. v. FDIC, 54 F.3d 507, 513 (8th Cir. 1995) (citation omitted).  However, in asserting 

these arguments, both parties miss the mark.  In the cases to which the parties cite, litigants suffered 

concrete injuries because of actions taken in mistaken reliance of the law.  See, e.g., Snell, 98 U.S. 

at 86–87 (insurance contract applied to only a portion of the cotton for which coverage was sought 

when the contract mistakenly covered only an individual’s interest in the cotton, rather than that 

of the entire company); Fidelity & Deposit Co., 54 F.3d at 510–11 (plaintiff paid $2.77 million on 

an appeal bond after mistakenly canceling the letter of credit it had obtained as collateral for the 

bond).  These authorities provide no guidance on the ultimate issue here—whether the mistake in 

law can also be the injury warranting equitable relief.    

The Court finds determinative the fact that the State of Iowa purported to give up a right 

that it never in fact surrendered.  Even if, upon the Tribe’s repudiation, the State of Iowa believed 

that challenging the IBIA Trust Decision would have been futile, courts have rejected such 

reasoning as a basis for equitable relief.  For example, in Menominee Indian Tribe of Wisconsin v. 

United States, 764 F.3d 51 (D.C. Cir. 2014), aff’d, 136 S. Ct. 750 (2016), the United States Court 

of Appeals for the District of Columbia Circuit considered the Menominee Tribe’s argument that 
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equitable tolling applied to its claims against the Indian Health Service (“IHS”) for failure to pay 

certain contract support costs.  As one purported example of “extraordinary circumstances” 

warranting equitable tolling, the tribe pointed to the IHS’s “legal position that it was not obligated 

to pay contract support costs and its pattern of refusals to pay such costs.”  Id. at 60.  The tribe 

argued that it thus “confronted a legal landscape so bleak that filing a claim would have been ‘a 

fruitless exercise, with no hope of success.’”  Id. 

The D.C. Circuit rejected this argument.  The court held that “[a] party is not excused from 

timely filing its claim because the agency’s view of the law might be inhospitable.”  Id. at 61.  

It reasoned, “federal courts . . . are the final word on federal law, and ‘[t]he only sure way to 

determine whether a suit can be maintained is to try it.’”  Id. (alteration in original) 

(citation omitted).  Similarly, the Eighth Circuit has rejected arguments that unfavorable judicial 

precedents constitute “extraordinary circumstances” that would excuse a litigant from timely filing 

an action.  See E.J.R.E. v. United States, 453 F.3d 1094, 1098 (8th Cir. 2006). 

The Court is mindful that the detrimental reliance requirement for equitable estoppel is not 

the same as the extraordinary circumstances requirement for equitable tolling.  However, regarding 

detrimental reliance, “the injury or prejudice involved must be actual and substantial, and not 

merely technical or formal.”  4 Am. Jur. Proof of Facts 2d 641, Detrimental Reliance on 

Promise (1975); accord State v. Raymond, 119 N.W.2d 135, 140 (Iowa 1963).  Given that the State 

of Iowa retained its right to challenge the IBIA Trust Decision—notwithstanding its view that the 

challenge would be futile—the Court finds the NIGC did not err as a matter of law in concluding 

that the State of Iowa suffered no detrimental reliance on the 2002 Agreement.  Absent such 

reliance, the NIGC appropriately found the Tribe was not estopped by the 2002 Agreement from 

asserting that the Carter Lake Parcel qualified for the Restored Lands Exception. 
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B. Interpretation of the PRA 

As discussed above, the IGRA generally prohibits gaming activities on land acquired in 

trust by the United States on behalf of a tribe after October 17, 1988.  25 U.S.C. § 2719(a).  

One exception permits gaming activity on land that is acquired in trust as part of “the restoration 

of lands for an Indian tribe that is restored to Federal recognition.”  Id. § 2719(b)(1)(B)(iii).   

Plaintiffs argue that the plain language of the PRA limits “restored lands” to property acquired in 

trust for the Tribe located in Knox or Boyd Counties, Nebraska.  The NIGC disagreed, finding that 

the PRA contains no such limitation.  This issue is significant: if the PRA restricts restored lands 

to property located in Knox and Boyd Counties, the Carter Lake Parcel, located in Pottawattamie 

County, Iowa, cannot qualify for the Restored Lands Exception. 

When reviewing an agency’s interpretation of a statute, federal courts conduct a two-part 

inquiry.  “First, always, is the question whether Congress has directly spoken to the precise 

question at issue.”  Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).  

Courts employ “traditional tools of statutory construction” to make this determination.  

Id. at 843 n.9.  “If the intent of Congress is clear, that is the end of the matter; for the court, as well 

as the agency, must give effect to the unambiguously expressed intent of Congress.”   

Id. at 842–43.  If statutory analysis does not clearly resolve textual ambiguity, then courts proceed 

to Chevron step two.  There, “[i]f a statute is ambiguous, and if the implementing agency’s 

construction is reasonable, Chevron requires a federal court to accept the agency’s construction of 

the statute, even if the agency’s reading differs from what the court believes is the best statutory 

interpretation.”  Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 

(2005). 
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The disputed provision appears in section 4(c) of the Act.  It provides:  

The Secretary shall accept not more than 1,500 acres of any real 
property located in Knox or Boyd Counties, Nebraska, that is 
transferred to the Secretary for the benefit of the Tribe.  Such real 
property shall be accepted by the Secretary . . . in the name of the 
United States in trust for the benefit of the Tribe . . . . The Secretary 
may accept any additional acreage in Knox or Boyd Counties 
pursuant to his authority under the [IRA]. . . .  

25 U.S.C. § 983b.  Looking solely at the statutory language, this provision requires the Secretary 

to accept the transfer of land in Knox or Boyd Counties, Nebraska, for the benefit of the Tribe.  

The Secretary is only required to accept 1,500 acres of such land.  The Secretary need not actively 

acquire the land, but he must accept it if offered.  The Secretary may, but need not, accept more 

land in these counties pursuant to his authority under the IRA.     

As is immediately apparent, section 4(c) makes no reference to restored lands.  The term 

does not appear in the Act.  The term is incorporated—indirectly—via section three of the Act, 

which reads, “[a]ll Federal laws of general application to Indians and Indian tribes (including the 

[IRA]) shall apply with respect to the Tribe and to the members.”  25 U.S.C. § 983a.  The parties 

do not dispute that the IGRA is a “Federal law[] of general application to Indians and Indian 

tribes.”  However, although the IGRA both prohibits gaming activities on Native American trust 

lands acquired after October 17, 1988, and allows for the Restored Lands Exception, it does not 

set out a test for determining when the exception applies, nor does it otherwise define restored 

lands.  Thus, the Act’s reference to the IGRA does not clarify Congress’s intent as to whether the 

Act limits restored lands to property in Knox and Boyd Counties. 

The legislative history is similarly unhelpful.  It does, however, signal that Congress’s key 

concern in requiring the Secretary to accept land in Knox and Boyd Counties was twofold: (1) to 

ensure that a minimum amount of land was set aside for the Tribe while; (2) preserving generally 
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the Secretary’s discretion over trust lands.  The Act first emerged from the Senate, where 

section 4(c) required the Secretary “to accept any land transferred to the Secretary in trust in the 

name of the United States for the benefit of the Tribe.”  S. Rep. No. 101-330 at 3 (1990) 

(emphasis added).  At the recommendation of the DOI, the House Committee on Interior and 

Insular Affairs struck that language and added the provisions in section 4(c) requiring the Secretary 

to accept in trust 1,500 acres in Knox and Boyd Counties, and reiterating the Secretary’s discretion 

to take additional lands into trust.   

In explaining those respective amendments, the committee reported that the first 

amendment “limits the geographical area within which the Secretary can accept land in trust to 

two Nebraska counties.  It also limits the acreage to 1,500 acres.  The second amendment makes 

it clear that, after the 1,500 acres are taken in trust, the Secretary has the discretion to take 

additional land in trust for the Tribe.”  H.R. Rep. No. 101-776, at 4 (1990).  This tension between 

mandatory trust lands and the Secretary’s discretion is also reflected elsewhere in the congressional 

record.  In advocating for the passage of the Act, Doug Bereuter, former representative of 

Nebraska’s first congressional district, explained that, in lieu of reservation status for lands 

acquired in trust for the Tribe, the Act “permits the tribe to acquire 1,500 acres of land for economic 

development, agricultural, and ceremonial and tribal purposes.”  136 Cong. Rec. 9,279 (1990).  

He added, “[b]eyond that, the Secretary of the Interior will have the discretion, as he does currently 

for all other federally recognized tribes, to acquire additional lands to be designated as trust lands 

on behalf of the tribe.”  Id. 

As it appears Congress did not intend to limit the Secretary’s ability to acquire additional 

lands in trust for the Tribe, it is notable that the Act articulates only one limitation on the rights 

that accrue to the Tribe by virtue of those lands being held in trust—such lands shall not be granted 
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reservation status.  25 U.S.C. § 983b(e).  It seems unlikely that Congress would have intended 

additional limitations of such rights without expressly stating them.  This observation is bolstered 

when considering the restoration acts of other Native American tribes, pre-dating the PRA, in 

which Congress expressly limited the lands the Secretary could take into trust or prohibited gaming 

on them unless otherwise allowed under applicable state law.  See Grand Ronde Restoration Act, 

Pub. L. No. 98-165, § 8(c)(3), 97 Stat. 1064 (1983) (“[T]he Secretary shall not accept any real 

property in trust for the benefit of the tribe or its members which is not located within the political 

boundaries of Polk, Yamhill, or Tillamook County, Oregon.”); Ysleta del Sur Pueblo and Alabama 

and Coushatta Indian Tribes of Texas Restoration Act, Pub. L No. 100-89, § 107(a), 101 Stat. 666 

(1987) (“All gaming activities which are prohibited by the laws of the State of Texas are hereby 

prohibited on the reservation and on lands of the tribe.”).  It is also notable that the PRA’s denial 

of reservation status is discussed in the legislative history cited above.  See H.R. Rep. No. 101-776, 

at 4; 136 Cong. Rec. 9,279.  It is not necessary to detail those discussions here, but they stand in 

stark contrast to Congress’s silence on gaming and restored lands status. 

Given the Act’s broad incorporation of “Federal laws of general application to Indians and 

Indian tribes,” and Congress’s clear intent to encroach only minimally on the Secretary’s discretion 

in dealing with Native American tribes, the reasonable conclusion is that Congress was content to 

let the Secretary deal with the issue of restored lands if it ever arose.  However, the Court’s task in 

the first step of the Chevron analysis is to determine whether the plain language of the Act shows 

Congress’s clear intent to limit restored lands to those held in trust for the Tribe in Knox and Boyd 

Counties.  For the reasons set out above, the Court finds it does not.  

Turning to the second part of the Chevron analysis, the Court considers whether the 

NIGC’s interpretation of the Act was “reasonable.”  Brand X Internet Servs., 545 U.S. at 980.  

Case 1:17-cv-00033-SMR-CFB   Document 55   Filed 03/26/19   Page 26 of 37

Appellate Case: 19-2898     Page: 29      Date Filed: 10/31/2019 Entry ID: 4847775 



-27- 
  

As noted above, the NIGC found the PRA does not limit the designation of restored lands to 

property located within Knox and Boyd Counties.  See [ECF No. 18-3 at 30].  In making that 

determination, the NIGC adopted the PRA Opinion, which reached the same conclusion after a 

detailed analysis.  See id.  As a matter of Chevron deference, and for the reasons summarized in 

the preceding paragraph, the Court finds the NIGC’s interpretation is entirely reasonable.   

Plaintiffs object, however, to the procedure whereby the Commission interpreted the PRA.  

They argue the NIGC’s interpretation was arbitrary and capricious because it failed to consider the 

persuasive effect of the Part 292 Regulations.  Those regulations set out factors the DOI and NIGC 

presently consider in a restored lands analysis.  Plaintiffs believe the NIGC’s determination that 

the PRA does not limit restored lands to property in Knox and Boyd Counties conflicts with those 

regulations.  The pertinent regulation states, in relevant part: 

(a) If the tribe was restored by a Congressional enactment of 
legislation recognizing, acknowledging, affirming, reaffirming, or 
restoring the government-to-government relationship between the 
United States and the tribe, the tribe must show that either: 
 

(1) The legislation requires or authorizes the Secretary to take 
land into trust for the benefit of the tribe within a specific 
geographic area and the lands are within the specific geographic 
area; or  
 
(2) If the legislation does not provide a specific geographic area 
for the restoration of lands, the tribe must meet the requirements 
of § 292.12. 

25 C.F.R. § 292.11.  In response to public comments during the rule-making process, the DOI 

explained, “[t]he regulations include a contingency for legislation that requires or authorizes the 

Secretary to take land into trust for the benefit of a tribe within a specific geographic area because 

in such scenarios, Congress has made a determination which lands are restored.”  Gaming on Trust 

Lands Acquired after October 17, 1988, 73 Fed. Reg. 29354-01, at 29364 (May 20, 2008).  
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Plaintiffs interpret § 292.11 as requiring the DOI to find that the Tribe’s restored lands are limited 

to those the PRA “requires or authorizes” the Secretary to take into trust, namely those in Knox 

and Boyd Counties.  The Court stresses that § 292.11 interprets the IGRA, not the PRA. 

The Court must consider whether § 292.11 was a relevant factor that the NIGC should have 

considered when interpreting the PRA.  Through incorporation of the PRA Opinion, the NIGC 

considered numerous factors that are well-established tools of statutory construction, including: 

(1) the text of the PRA; (2) its legislative history; (3) the purposes of the statute; (4) the interaction 

between section 4(c) and other provisions of the Act; and (5) relevant language, for the purposes 

of comparison, in similar statutes.  Plaintiffs do not cite, and the Court is not aware of, any authority 

that would include among these tools an agency’s interpretation of a different statute or, more 

specifically, an agency rule that purports to impose a particular approach to statutory construction 

regardless of the specific text and circumstances of the statute in question.  

Even if agency rules or interpretations should be added to the canons of statutory 

construction in this manner, § 292.11 is a poor candidate.  If Plaintiffs’ reading of the regulation 

is correct, it would impose a determination as to the meaning of a statute based on one provision 

only—a provision authorizing or requiring the Secretary to take specified lands into trust for a 

tribe.  As persuasive authority, the regulation would give outsize importance to that provision 

because of an agency’s approach, rather than the statutory text or other factors indicating 

Congress’s intent.  It is not clear what bearing an agency’s approach, in the abstract, has on the 

meaning of a statute drafted by Congress.  Accordingly, the NIGC correctly disregarded § 292.11 

when interpreting the PRA.9 

                                              
9 The Court is aware of the alleged incongruity between the NIGC’s interpretation of the 

PRA and the apparent result, in Plaintiffs’ view, of the restored lands analysis that would follow 
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C. Restored Lands Analysis 

1. Applicability of the Part 292 Regulations 

Plaintiffs argue the NIGC erred in not applying the Part 292 Regulations when conducting 

its restored lands analysis.  As was customary prior to the implementation of those regulations, the 

NIGC analyzed the Grand Traverse II factors: (1) the factual circumstances of the trust acquisition; 

(2) the location of the acquisition; and (3) the temporal relationship between the acquisition and 

the tribe’s restoration.     

In deciding to apply the common law, rather than the Part 292 Regulations, the NIGC 

analyzed and applied the regulations’ grandfather provision.  It states: 

These regulations apply to all requests pursuant to 25 U.S.C. 2719, 
except: 
 
(a) These regulations do not alter final agency decisions made 
pursuant to 25 U.S.C. 2719 before the date of enactment of these 
regulations. 
 
(b) These regulations apply to final agency action taken after the 
effective date of these regulations except that these regulations shall 
not apply to applicable agency actions when, before the effective 
date of these regulations, the Department or the National Indian 
Gaming Commission (NIGC) issued a written opinion regarding the 
applicability of 25 U.S.C. 2719 for land to be used for a particular 
gaming establishment, provided that the Department or the NIGC 
retains full discretion to qualify, withdraw or modify such opinions. 

25 C.F.R. § 292.26.  The NIGC found that both grounds in the grandfather provision were 

applicable.  With respect to subsection (a), the Commission reasoned that the 2007 Final Order 

was issued before the Part 292 Regulations went into effect.  See [ECF No. 18-3 at 32].  

The Commission added that, although the district court vacated that decision on review, the 

                                              
from the Part 292 Regulations.  Assuming Plaintiffs’ interpretation of § 292.11 is correct, this 
speaks more to the faults of § 292.11 than it does the NIGC’s interpretation of the Act. 
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Eighth Circuit reversed the district court and remanded the case back to the NIGC for further 

proceedings.  Id.  This, the Commission reasoned, preserved the “final” status of the 

2007 Final Order.  Id.  As to subsection (b), the NIGC found it was applicable because the 

Gross Memorandum, upon which the Chairman’s Decision relied, was also issued before the 

Part 292 Regulations went into effect.  Id. at 33.  The Commission found that the Gross 

Memorandum “continues in effect, subject to ‘full discretion to qualify, withdraw or modify such 

opinion[].’”  Id. (alteration in original) (quoting 25 C.F.R. § 292.26(b)).10 

An agency’s interpretation of its own regulations is ordinarily controlling.  Auer v. Robbins, 

519 U.S. 452, 461 (1997).  Such deference is warranted, however, only when the language of the 

regulation is ambiguous.  Northshore Mining Co. v. Sec’y of Labor, 709 F.3d 706, 709 

(8th Cir. 2013).  Even then, deference is inappropriate where: (1) the interpretation is “plainly 

erroneous or inconsistent with the regulation”; or (2) “there is reason to suspect that the agency’s 

interpretation ‘does not reflect the agency’s fair and considered judgment on the matter in 

question.’”  Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155 (2012) 

(citations omitted).  Such suspicion may arise when “the agency’s interpretation conflicts with a 

prior interpretation, or when it appears that the interpretation is nothing more than a ‘convenient 

                                              
10 The Court rejects Plaintiffs’ argument that “the NIGC’s failure to explain why it does 

not apply the regulations other than through invoking the grandfather clause is arbitrary and 
capricious.”  [ECF No. 22-1 at 33].  The Commission was only required to “explain ‘why it chose 
to do what it did.’”  Tourus Records, Inc., 259 F.3d at 737.  It was not, as Plaintiffs maintain, 
required to explain why it did not take some alternative course of action.  In its decision, the NIGC 
explained that it would apply the common law restored-lands factors because it found that the 
Part 292 Regulations’ grandfather provision applied on the facts of this case.  It discussed both 
subsections of the grandfather provision and explained why it believed each applied.  Provided its 
decision to apply the common law was correct, the Commission was not required to do more. 
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litigating position,’ or a ‘“post hoc rationalization[n]” advanced by an agency seeking to defend 

past agency action against attack.’”  Id. (alteration in original) (citations omitted).    

Looking to the plain language of the regulation, § 292.26 does not address how the 

Part 292 Regulations should apply when a final agency decision, issued before the effective date 

of the regulations, is remanded back to the Commission for further consideration.  The regulations 

do not define “final agency decisions” or “written opinion” such that the terms dictate the correct 

approach.  The Court finds the grandfather provision is ambiguous as to remanded decisions.  

The Secretary has effectively admitted this by applying both the common law restoration test and 

the Part 292 Regulations in a case where this situation arose.  See Butte Cty. v. Chaudhuri, 

887 F.3d 501, 508 (D.C. Cir. 2018).  In Chaudhuri, the Secretary reasoned, and the circuit court 

agreed, that the outcome was the same under either approach.  Id.  Thus, when this precise issue 

arose in the past, the Secretary avoided it altogether.    

DOI comments during the rule-making process do not address this precise issue, but they 

do show a concern over parties having relied on agency actions or opinions that appear to be void 

under the new regulations.  Regarding the grandfather provision, the DOI explained: 

During the course of implementing IGRA section 20, the 
Department and the NIGC have issued a number of legal opinions 
to address the ambiguities left by Congress and provide legal advice 
for agency decisionmakers, or in some cases, for the interested 
parties facing an unresolved legal issue.  These legal opinions 
typically have been issued by the Department’s Office of the 
Solicitor or the NIGC’s Office of General Counsel.  In some cases, 
the Department or the NIGC subsequently relied on the legal 
opinion to take some final agency action.  In those cases, section 
292.26(a) makes clear that these regulations will have no retroactive 
effect to alter any final agency decision made prior to the effective 
date of these regulations.  In other cases, however, the Department 
or the NIGC may have issued a legal opinion without any 
subsequent final agency action.  It is expected that in those cases, 
the tribe and perhaps other parties may have relied on the legal 
opinion to make investments into the subject property or taken some 
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other actions that were based on their understanding that the land 
was eligible for gaming.  Therefore, section 292.26(b) states that 
these regulations also shall not apply to applicable agency actions 
taken after the effective date of these regulations when the 
Department or the NIGC has issued a written opinion regarding the 
applicability of 25 U.S.C. 2719 before the effective date of these 
regulations.  In this way, the Federal Government may be able to 
follow through with its prior legal opinions and take final agency 
actions consistent with those opinions, even if these regulations now 
have created a conflict. 

73 Fed. Reg. at 29372.  The Court finds the NIGC’s interpretation of § 292.26 is not clearly 

erroneous or inconsistent with the regulation.  Section 292.26 states that the Part 292 Regulations 

will not “alter final agency decisions made . . . before the date of enactment of these regulations.  

25 C.F.R. § 292.26(a).  Although neither party argues that the 2007 Final Order should be altered 

because of the Part 292 Regulations alone, there is a clear intent to limit the “retroactive effect” of 

the regulations.  73 Fed. Reg. at 29372.  Declining to apply the Part 292 Regulations when 

reconsidering a final agency decision issued before their effective date is consistent with the broad 

aims of the grandfather provision. 

Additionally, it is undisputed that the Gross Memorandum is “a written opinion regarding 

the applicability of 25 U.S.C. 2719 for land to be used for a particular gaming establishment.”  

25 C.F.R. § 292.26(b).  However, Plaintiffs argue it cannot qualify as a “written opinion” under 

the grandfather provision because it determined the Carter Lake Parcel did not qualify as restored 

lands.  That is a narrow reading of § 292.26, and the Commission did not err in taking a broader 

view.  The Gross Memorandum was based on the law pre-dating the Part 292 Regulations, and the 

instant lawsuit is the continuation of a dispute over that opinion’s accuracy.  During that dispute, 

the Commission has twice approved the Tribe’s site-specific ordinance, on which the Tribe and 

others could rely (notwithstanding judicial challenges).  Further, as is evident from the Amended 

Final Order, the Commission continued to exercise its “full discretion to qualify, withdraw or 
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modify” the conclusions in the Gross Memorandum.  The Commission’s finding that the Gross 

Memorandum is a “written opinion” was consistent with the text and aims of the grandfather 

provision, not otherwise inconsistent with § 292.26, and not clearly erroneous.   

In sum, the Court finds the NIGC did not violate the APA when it determined that the 

Part 292 Regulations were inapplicable to the present dispute. 

2. 2002 Agreement as a factual circumstance 

Plaintiffs also argue the NIGC erred when it failed to consider the 2002 Agreement as a 

“factual circumstance[] of the [trust] acquisition” when conducting its restored lands analysis.  

Grand Traverse II, 198 F. Supp. 2d at 935.  Defendants argue that when the Eighth Circuit 

remanded this case back to the NIGC, its instructions only required the Commission to consider 

the 2002 Agreement with respect to the threshold issue of estoppel.   

In Nebraska II, the DOI and NIGC asked the Eighth Circuit, among other things,  

to permit the NIGC, in consultation with the DOI, to weigh the three 
factors that are relevant to the determination of whether the Carter 
Lake land is eligible for gaming under the IGRA’s ‘restored lands’ 
exception—temporal proximity, historical and modern connection 
to the location and the factual circumstances of the trust acquisition, 
including the Tribe’s purported agreement with the State of Iowa as 
memorialized in the Corrected Notice. 

625 F.3d at 508.  In light of this request, the Eighth Circuit framed the ultimate issue as 

whether the NIGC’s decision that the Carter Lake land constitutes 
“restored lands” under 25 U.S.C. § 2719(b)(1)(B)(iii) is arbitrary, 
capricious, an abuse of discretion, or not in accordance with the law.  
But the DOI and NIGC have further narrowed the appeal by 
expressly declining to contest the district court’s holding that the 
NIGC Commission improperly excluded from consideration the 
purported agreement between the Tribe and State of Iowa as set forth 
in the Corrected Notice.  According to the DOI and NIGC, such a 
holding does not resolve the issue of whether the Carter Lake land 
is eligible for gaming under the IGRA’s restored lands exception 
because the NIGC, in consultation with the DOI, must determine 
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what legal effect and weight to give the purported agreement and 
Corrected Notice. 

Id. at 509 (emphasis added).  It is clear from this framing that the Eighth Circuit viewed the validity 

and effect the 2002 Agreement and Corrected Notice as factors to be considered in a restored lands 

analysis.  As further proof of this, the Eighth Circuit discussed the Grand Traverse II factors before 

turning to “the only remaining question” of “whether a remand is necessary in light of the DOI 

and NIGC’s concession that the NIGC improperly excluded from consideration the purported 

agreement between the Tribe and the State of Iowa referenced in the Corrected Notice.”  Id. at 511. 

The Eighth Circuit concluded “that the absence of a determination on the record as to the 

validity of the agreement entered into between the State of Iowa and the Tribe necessitates 

remand.”  Id.  The court declined to address the issue itself, finding that “the record [was] 

inadequate to make a conclusive determination as to the Corrected Notice’s validity as an 

agreement and its legal effect.”  Id. at 512. 

The Eighth Circuit then gave a specific instruction that appears to have caused the present 

confusion: “[i]f the NIGC concludes that no valid agreement exists estopping the Tribe from 

raising the ‘restored lands’ exception, then it may proceed to reexamine whether the Carter Lake 

land is eligible for gaming under the IGRA’s ‘restored lands’ exception.”  Id. (footnote omitted).  

The NIGC appears to have focused exclusively on this instruction.  When describing its task on 

remand, the NIGC said, “we must determine whether the agreement is valid.  If it is, we must 

assess the impact of the agreement for purposes of the factual circumstances factor of the restored 

lands analysis.”  [ECF No. 18-3 at 9–10] (footnote omitted).  As already discussed, the NIGC 

concluded that the agreement was not valid and the Tribe was not estopped from asserting restored 

lands status over the Carter Lake Parcel.  The parties agree that the NIGC did not consider the 

2002 Agreement in its restored lands analysis. 
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The Court cannot fault the NIGC for treating estoppel as a threshold issue.  That instruction 

was clear.  However, focusing solely on that instruction distorts the Eighth Circuit’s consideration 

of the NIGC’s restored lands analysis, particularly in the context of the agencies’ concessions on 

appeal.  The Eighth Circuit’s estoppel instruction speaks to the possibility that a restored lands 

analysis would be unnecessary if the Tribe was estopped from asserting the Restored Lands 

Exception.  The Eighth Circuit gave no express guidance as to what should be included in a 

restored lands analysis should it be necessary.  In that regard, the Eighth Circuit instructed only 

that the NIGC “reconsider[] . . . its restored lands analysis in accordance with this opinion.”  

Id. at 513.  The Court finds the NIGC failed to do so.  

The district court in Nebraska I found that the NIGC’s 2007 Final Order was arbitrary, 

contrary to law, and invalid—in relevant part—because it failed to consider the 2002 Agreement 

in its restored lands analysis.  The court drew a sharp contrast between the Gross Memorandum, 

which weighed the 2002 Agreement in its analysis, and the 2007 Final Order.  It considered the 

Gross Memorandum to be “well-reasoned” and “very well documented.”  Nebraska I, slip op.  

at 9–10 (Nov. 28, 2008), ECF No. 56.  On the other hand, the district court found that “[t]he three 

NIGC Commissioners’ decision rejected counsel’s and its Chairman’s initial conclusion about the 

facts surrounding the Carter Lake conveyance in trust, holding without adequate explanation that 

‘the Chairman erred in relying on events that occurred after DOI’s decision was final.’”  Id. at 10.  

The court explained: 

But those events were crucial to the completion of the conveyance: 
they included the deal the Ponca Tribe made with Iowa; the Iowa 
decision not to challenge the conveyance by judicial review; the 
public notice disavowing restored land status and gaming on the 
Carter lake parcel; and the Secretary’s execution of the deed in trust 
in February 2003.   

Id.   
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On appeal, the DOI and NIGC did not challenge this finding, but argued only that the 

district court should have remanded the case so that the NIGC could consider the weight and legal 

effect of the 2002 Agreement and Corrected Notice in its restored lands analysis.  The Eighth 

Circuit agreed.  Thus, although the NIGC was required to consider the validity of the 

2002 Agreement in the context of estoppel, the Commission was also still required to conduct the 

analysis that it failed to do in 2007.  Here, having failed to consider relevant factors in its restored 

lands analysis, the NIGC’s conclusion based on that analysis is arbitrary and capricious.   

Because the NIGC has still not determined, on the record, the impact of the 

2002 Agreement and Corrected Notice on the Carter Lake Parcel’s status as restored lands, this 

matter must be remanded to the Commission for further consideration.  See Nebraska II, 625 F.3d 

at 511–12 (finding that the “absence of a determination on the record” as to the validity of the 

2002 Agreement necessitates remand); Mayo v. Ashcroft, 317 F.3d 867, 874 (8th Cir. 2003) 

(explaining that the “ordinary remand rule” means “a court of appeals, except in rare 

circumstances, ‘should remand a case to an agency for decision of a matter that statutes place 

primarily in agency hands’” (citation omitted)).   

In the Amended Final Order, the NIGC considered the validity of the 2002 Agreement and 

its legal impact, although only in the narrow context of estoppel.  On remand, rather than such 

broad concepts touching on the agreement itself, the NIGC must consider the facts and 

circumstances surrounding the agreement as part of its restored lands analysis.  As the district court 

found in Nebraska I—and Defendants conceded on appeal—“those events were crucial to the 

completion of the conveyance” of the Carter Lake Parcel.  As to how crucial they were, and how 

they balance against other factual, temporal, and geographic factors, the Court leaves that 

determination to the NIGC.  To the extent the Commission needs a clearer guide as to what must 
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be considered on remand, it need look no further than the Gross Memorandum.  There, Associate 

General Counsel Gross considered numerous factual circumstances surrounding the 

2002 Agreement.  The NIGC is not bound by his conclusions, and it may consider additional 

factors regarding the agreement that it considers relevant.  To the extent those factors include 

conclusions the NIGC reached in its estoppel analysis in the Amended Final Order, the 

Commission need not repeat the analysis it undertook to reach those conclusions; instead, it is 

enough to explain why those factors are or are not relevant. 

IV. CONCLUSION 

For the foregoing reasons, Plaintiffs’ Motion for Summary Judgment, [ECF No. 22], is 

GRANTED in part and DENIED in part.  Defendants’ Motion for Summary Judgment, [ECF 

No. 35] is DENIED.  This matter is ORDERED REMANDED to the NIGC for reconsideration of 

its restored lands analysis.  The Commission shall evaluate the 2002 Agreement and the Corrected 

Notice as factual circumstances of the trust acquisition in accordance with this Order.   

Plaintiffs may file a motion and brief by April 9, 2019, seeking costs and reasonable 

attorney’s fees, as requested in their Complaints.  If that motion is filed, Defendants may respond 

in writing by April 23, 2019. 

IT IS SO ORDERED. 

 Dated this 26th day of March, 2019. 

 
_______________________________ 

       STEPHANIE M. ROSE, JUDGE 
       UNITED STATES DISTRICT COURT 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 
 

CITY OF COUNCIL BLUFFS, IOWA,  )  Case No. 1:17-CV-00033-SMR-CFB 
 ) 
 Plaintiff, ) 
 ) 
STATE OF NEBRASKA; STATE OF IOWA, ) 
  ) 
 Intervenor-Plaintiffs, ) 
  ) 
 v. ) ORDER ON MOTIONS 
 ) 
UNITED STATES DEPARTMENT OF THE  )   
INTERIOR; DAVID BERNHARDT,1 in his )   
official capacity as Secretary of the United )  
States Department of the Interior; NATIONAL )  
INDIAN GAMING COMMISSION;  )  
JONODEV OSCEOLA CHAUDHURI,2 in his )  
official capacity as Chairman of the National ) 
Indian Gaming Commission; and KATHRYN ) 
ISOM-CLAUSE, in her official capacity as  ) 
Vice Chair of the National Indian Gaming ) 
Commission, ) 
 )  

Defendants. )  
 

Before the Court are motions by Plaintiff City of Council Bluffs, Iowa (“Council Bluffs”), 

and Intervenor-Plaintiffs the State of Nebraska and the State of Iowa (together with Council Bluffs, 

the “Plaintiffs”).  Plaintiffs seek: (1) amendment and clarification of the Court’s March 26, 2019 

Order on the parties’ cross-motions for summary judgment (the “Summary Judgment Order”); and 

(2) certification of that Order for interlocutory appeal.  [ECF Nos. 57; 58].  Defendants the 

                                                 
1 Pursuant to Federal Rule of Civil Procedure 25(d), David Bernhardt, as a public officer 

and successor to Ryan K. Zinke as Secretary of the United States Department of the Interior, is 
“automatically substituted as a party.”  Fed. R. Civ. P. 25(d). 

2 Chaudhuri resigned from the National Indian Gaming Commission effective 
May 15, 2019.  His successor has not yet been named. 
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United States Department of the Interior (“DOI”) and the National Indian Gaming Commission 

(“NIGC” or the “Commission”), along with three federal employees in their official  

capacities—David Bernhardt as Secretary of the DOI, Jonodev Osceola Chaudhuri as Chair of the 

NIGC, and Kathryn Isom-Clause as Vice-Chair of the NIGC—resist the motions.  Plaintiffs 

requested oral argument, but the Court finds the issues can be resolved without it.  See LR 7(c).  

The matter is fully submitted and ready for decision.  For the reasons stated herein, Plaintiffs’ 

motions are DENIED. 

I.  BACKGROUND 

The full factual and procedural background of this matter is discussed extensively in the 

Court’s Summary Judgment Order and is hereby incorporated by reference.  See [ECF  

No. 55 at 2–16].  This matter is a challenge under the Administrative Procedure Act (“APA”), 

5 U.S.C. § 701 et seq., to the NIGC’s November 13, 2017 Amended Final Order3 approving a 

site-specific gaming ordinance for the Ponca Tribe of Nebraska (the “Tribe”) involving a 4.8-acre 

tract of land in Carter Lake, Iowa (the “Carter Lake Parcel”).  The parties filed cross-motions for 

summary judgment.  See [ECF Nos. 22; 35].  Defendants asked that the Court affirm the Amended 

Final Order.  Plaintiffs asked that the Amended Final Order be reversed, vacated, and remanded 

to the Commission with an order that it deny the Tribe’s request to amend the Carter Lake Parcel 

ordinance.  Plaintiffs advanced various legal theories in support of their motion, including that the 

Commission’s interpretation of relevant provisions in the Ponca Restoration Act (the “PRA” or 

the “Act”) conflicted with the plain language of the Act, and that the Commission failed to properly 

consider circumstances surrounding the 2002 Agreement as part of its restored lands analysis. 

                                                 
3 Capitalized terms not defined herein have the same meaning as in the Summary Judgment 

Order. 
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The Court agreed with Plaintiffs only that the Commission failed to properly weigh the 

circumstances of the 2002 Agreement as part of its restored lands analysis.  The Court remanded 

the case to the NIGC and ordered it to “evaluate the 2002 Agreement and the Corrected Notice as 

factual circumstances of the trust acquisition.”  [ECF No. 55 at 37].  It thus granted in part and 

denied in part Plaintiffs’ Motion for Summary Judgment, and it denied Defendants’ motion.  

The Clerk of Court entered Judgment on March 28, 2019.  [ECF No. 56].  Neither the Judgment 

nor the Court’s Summary Judgment Order specified whether the Amended Final Order was 

vacated.  The instant motions followed on April 12, 2019. 

While the present motions were pending, the NIGC issued a “Revised Amendment to Final 

Decision and Order” on April 30, 2019 (the “April 2019 Decision”), which affirmed the Amended 

Final Order, and in which the Commission reports it conducted the analysis directed by the 

Summary Judgment Order.  See [ECF No. 63-1].  The April 2019 Decision consists only of a 

restored lands analysis, and it restates findings from the Amended Final Order in that limited 

context.  The Commission does not, for example, repeat in the April 2019 Decision the analysis of 

the PRA that appeared in the Amended Final Order.  Although the April 2019 Decision is not 

presently before the Court, the fact of its issuance bears some relevance to the matters discussed 

below. 

II. ANALYSIS 

A. Motion to Amend 

Plaintiffs have filed a Motion to Amend Judgment under Federal Rule of Civil Procedure 

59(e), asking the Court to “clarify that the agency decision here has been vacated, as well as 
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remanded.”  [ECF No. 57 at 2].4  Rule 59(e) states only that “[a] motion to alter or amend a 

judgment must be filed no later than 28 days after the entry of the judgment.”  Thus, it is more of 

a time-limit than it is a substantive rule; for example, it sets no parameters as to how a court should 

decide such a motion.  Nevertheless, “[m]otions under Rule 59(e) ‘serve the limited function of 

correcting manifest errors of law or fact or to present newly discovered evidence’ and ‘cannot be 

used to introduce new evidence, tender new legal theories, or raise arguments which could have 

been offered or raised prior to entry of judgment.’”  Ryan v. Ryan, 889 F.3d 499, 507 (8th Cir. 

2018) (citation omitted).  It is, however, not uncommon for parties to use Rule 59(e) to request 

that a court clarify aspects of a judgment.  Cf. Phelps-Roper v. Koster, 815 F.3d 393, 396 (8th Cir. 

2016) (noting that the plaintiff filed a motion under Rule 59(e) asking the district court to clarify 

whether its previous order granting summary judgment dismissed one count or the entire case).  

Whatever the nature of a party’s request under Rule 59(e), “[d]istrict courts have ‘broad discretion 

in determining whether to alter or amend [a] judgment.’”  Ryan, 889 F.3d at 507–08 (citation 

omitted). 

Although Plaintiffs ask the Court to clarify that the Amended Final Order was vacated, 

they proceed to argue in a ten-page brief why vacatur was warranted.5  Plaintiffs thus appear to 

                                                 
4 The Tribe, as amicus, argues Plaintiffs’ Motion to Amend “plainly [has] become moot” 

by the April 2019 Decision.  [ECF No. 71 at 2].  The Court disagrees.  The April 2019 Decision 
focuses solely on the issues the Court directed the Commission to consider on remand, and 
generally does not revisit outside of this context findings from the Amended Final Order.  If the 
Amended Final Order is vacated, it is not clear the April 2019 Decision, standing alone, satisfies 
the requirements of the APA.  Thus, notwithstanding the NIGC’s swift action on remand, the Court 
will consider the merits of Plaintiffs’ Motion to Amend. 

5 In a footnote in their brief, Plaintiffs ask the Court to clarify “that all NIGC Orders 
regarding the Carter Lake site-specific ordinance are vacated.”  [ECF No. 57-1 at 3 n.2].  This 
request encompasses the 2007 Final Order, which preceded the Amended Final Order and it is not 
the agency decision challenged in this action.  Plaintiffs cite no authority that would allow the 
Court to issue orders pertaining to an agency decision that is not presently before it.  Furthermore, 
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imply that if the Court did not vacate the Amended Final Order, it committed manifest error and 

the Judgment should be amended to correct that error.  But the Court did not mention vacatur in 

its Summary Judgment Order because it did not vacate the Amended Final Order.  Nor was its 

decision not to do so manifest error. 

The APA provides that a court “shall . . . hold unlawful and set aside agency action, 

findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.”  5 U.S.C. § 706(2)(A).  Although this language suggests that an 

agency decision must be vacated whenever it is found to violate the APA, “that is simply not the 

law.”  Sugar Cane Growers Co-op. of Fla. v. Veneman, 289 F.3d 89, 98 (D.C. Cir. 2002); see also 

Black Warrior Riverkeeper, Inc. v. U.S. Army Corps of Eng’rs, 781 F.3d 1271, 1290 (11th Cir. 

2015) (citing cases from the United States Courts of Appeals for the First, Fifth, Ninth, District of 

Columbia, and Federal Circuits in concluding that “remand without vacatur is permitted under the 

APA”).  Although it is true that “vacatur of unlawful agency action is the ordinary APA remedy,” 

Sierra Club v. Van Antwerp, 526 F.3d 1353, 1369 (11th Cir. 2008) (Kravitch, J., concurring in part 

and dissenting in part), it is not “the only one.”  Black Warrior Riverkeeper, 781 F.3d at 1290.   

Relevantly, the “remedy of remand without vacatur is within a reviewing court’s equity 

powers under the APA.”  Id. (citation omitted).  As a reflection of a court’s equity powers, 

however, remand without vacatur is appropriate only where “equity demands.”  Wood v. Burwell, 

                                                 
the 2007 Final Order was the subject of a different litigation, Nebraska ex rel. Bruning v. United 
States Department of Interior, No. 1:08-CV-0006-CRW-CFB (S.D. Iowa).  That dispute ultimately 
reached the United States Court of Appeals for the Eighth Circuit, which remanded the case back 
to the NIGC for further consideration.  See Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 
625 F.3d 501, 512–13 (8th Cir. 2010).  Plaintiffs argue there is confusion amongst the parties as 
to whether the Eighth Circuit’s order vacated the 2007 Final Decision.  Plaintiffs thus appear to be 
asking the Court to clarify—and thereby amend—a nine-year-old Eighth Circuit decision.  
The Court denies this request and focuses solely on the agency decision at issue in this action. 
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837 F.3d 969, 976 (9th Cir. 2016) (citation omitted); accord Nat’l Res. Def. Council v. EPA, 

808 F.3d 556, 584 (2d Cir. 2015) (citation omitted).  Thus, “[i]n deciding whether an agency’s 

action should be remanded without vacatur, a court must balance the equities.”  Black Warrior 

Riverkeeper, 781 F.3d at 1290.  The United States Court of Appeals for the District of Columbia 

Circuit has held that, when undertaking this balancing test, courts should consider: (1) “the 

seriousness of the order’s deficiencies (and thus the extent of doubt whether the agency chose 

correctly)”; and (2) “the disruptive consequences of an interim change that may itself be changed.”  

Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146, 150–51 (D.C. Cir. 1993) 

(citation omitted).  The D.C. Circuit’s approach has been cited approvingly by other circuit courts, 

as well as district courts within this circuit.  See, e.g., Black Warrior Riverkeeper, 781 F.3d at 

1290; Cal. Cmtys. Against Toxics v. EPA, 688 F.3d 989, 992 (9th Cir. 2012); WaterLegacy v. EPA, 

300 F.R.D. 332, 345 (D. Minn. 2014); Breaker v. United States, 977 F. Supp. 2d 921, 936 

(D. Minn. 2013).  Although the Court is not required to use this approach, it nevertheless provides 

a useful framework for determining when an agency action may be remanded without vacatur. 

Considering first the “seriousness” of the Amended Final Order’s “deficiencies,” 

Allied-Signal, 988 F.2d at 151, the Court notes that the D.C. Circuit has found this element satisfied 

when “there [was] at least a serious possibility that” the federal agency would “be able to 

substantiate its decision on remand.”  Id.  In Allied-Signal, the D.C. Circuit found the United States 

Nuclear Regulatory Commission (the “NRC”) failed to adequately explain during the rule-making 

process why it exempted nonprofit educational institutions from certain fees, but not converters of 

uranium hexafluoride who, it was alleged, were similarly situated to such institutions.  See id. at 

149–51.  However, the court found it “conceivable” that the NRC could explain this discrepancy 

on remand, for example, by “explain[ing] how the principles supporting an exemption for 
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educational institutions do not justify a similar exemption for domestic [uranium hexafluoride] 

converters.”  Id. at 151; see also Cent. & S. W. Servs., Inc. v. EPA, 220 F.3d 683, 692 (5th Cir. 

2000) (declining to vacate a regulation after concluding that the federal agency “may well be able 

to justify” on remand “its decision to refuse to promulgate” a variance from certain regulatory 

requirements).  Outside of the rule-making context, the United States District Court for the District 

of Minnesota found the United States Forest Service violated the APA when it denied the 

plaintiffs’ request for a special use permit application.  Breaker, 977 F. Supp. 2d at 941.  The court 

found the Forest Service applied the wrong legal standard and failed to consider numerous relevant 

factors when reaching its decision.  See id. at 942.  Still, the court found the errors were “not severe 

enough to set aside the existing decision” because they were “likely to be corrected on remand 

with [the] [c]ourt’s guidance.”  Id.  The court also stressed that it was not “requir[ing] the Forest 

Service to modify the outcome, although it [could] certainly do so.”  Id. 

Here, the Court found in its Summary Judgment Order that the NIGC failed to adequately 

consider the circumstances surrounding the 2002 Agreement and the Corrected Notice as part of 

its restored lands analysis—particularly the portion of that analysis requiring the NIGC to evaluate 

the factual circumstances of the trust acquisition.  See [ECF No. 55 at 36].  Plaintiffs claim the 

Summary Judgment Order “lays out serious deficiencies in the NIGC’s decision-making, and the 

decision on remand is in no way certain.”  [ECF No. 57-1 at 6].  The Court disagrees.  Plaintiffs 

challenged nearly every aspect of the Amended Final Order, and the Court upheld most of the 

order in the face of those challenges.  The Court only found fault on a discrete issue and, like in 

Breaker, stated precisely what the NIGC needed to consider on remand: 

On remand . . . the NIGC must consider the facts and circumstances 
surrounding the agreement as part of its restored lands analysis.  As 
the district court found in Nebraska I—and Defendants conceded on 
appeal—“those events were crucial to the completion of the 
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conveyance” of the Carter Lake Parcel.  As to how crucial they were, 
and how they balance against other factual, temporal, and 
geographic factors, the Court leaves that determination to the NIGC.  
To the extent the Commission needs a clearer guide as to what must 
be considered on remand, it need look no further than the Gross 
Memorandum.  There, Associate General Counsel Gross considered 
numerous factual circumstances surrounding the 2002 Agreement.  
The NIGC is not bound by his conclusions, and it may consider 
additional factors regarding the agreement that it considers relevant.  
To the extent those factors include conclusions the NIGC reached in 
its estoppel analysis in the Amended Final Order, the Commission 
need not repeat the analysis it undertook to reach those conclusions; 
instead, it is enough to explain why those factors are or are not 
relevant. 

[ECF No. 55 at 36–37].   

Given the clarity of these instructions, it was likely on remand that the NIGC would correct 

the defects in the Amended Final Order.  Further, due to the complex factual history in this case 

and the NIGC’s discretion to consider “additional factors regarding the [2002 Agreement] that it 

consider[ed] relevant,” id. at 37, and balance all relevant “factual, temporal, and geographic 

factors,” id. at 36, there was “at least a serious possibility” that the NIGC would affirm the 

Amended Final Order on remand.  Allied-Signal, 988 F.2d at 151. 

Against this, the disruptive consequences of vacatur would have been significant.  

Following the Amended Final Order, the Tribe opened and began operating a casino on the Carter 

Lake Parcel.  Had the Amended Final Order been vacated, the Tribe presumably would have been 

required to close the casino, eliminating a revenue stream for the Tribe and costing the casino 

employees their jobs.  Plaintiffs admit this would have had a negative economic impact on the 

Tribe.  See [ECF No. 57-1 at 8].  Other courts have declined to vacate agency decisions when 

doing so would have adverse economic consequences.  See La. Fed. Land Bank Ass’n, FLCA v. 

Farm Credit Admin, 336 F.3d 1075, 1085 (D.C. Cir. 2003) (finding sufficient “disrupt[tion]” 

where vacatur would prohibit loan transactions between two willing participants); Backcountry 
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Against Dumps v. Perry, No. 3:12-cv-03062-L-JLB, 2017 WL 3712487, at *3 (S.D. Cal. 

Aug. 29, 2017) (finding that vacatur would disrupt, inter alia, “a substantial revenue stream” and 

“a number of paying jobs”).   

Plaintiffs advance various arguments as to why the disruptive consequences of vacatur 

would be minimal, but none are convincing.  They argue “the Tribe took the risk of building a 

casino after over a decade of litigation, but without waiting for this litigation to conclude.”  [ECF 

No. 57-1 at 8].  The Tribe was entitled to act on the Amended Final Order, and at no point in this 

litigation did Plaintiffs seek preliminary injunctive relief.  If the Court holds now that the Tribe 

should have awaited the conclusion of this litigation, it would encourage litigants to treat an APA 

challenge as a stay of administrative action that is not supported by procedural or substantive law.  

Plaintiffs also argue that the disruptive consequences of vacatur are minimal because “the Ponca 

casino imposes economic and social welfare costs upon the surrounding communities, which 

impelled Plaintiffs to file this lawsuit.”  Id.  It is not clear, however, how the Tribe’s casino is any 

more detrimental than the three casinos, licensed by the State of Iowa, that are already operating 

in neighboring Council Bluffs.  See Ponca Tribe Scores Win in Fight to Keep Iowa Casino Open, 

Des Moines Reg. (May 2, 2019), https://www.desmoinesregister.com/story/news/2019/05/02/ 

ponca-tribe-scores-win-fight-keep-iowa-casino-open/3653236002/ (last visited Aug. 12, 2019).  

Plaintiffs also argue vacatur would help ensure that the Commission acts in a timely manner on 

remand, but that argument is moot in light of the April 2019 Decision. 

Additionally, Plaintiffs argue remand without vacatur typically occurs when vacatur would 

impact broad public interests.  See [ECF No. 57-1 at 7–8] (citing U.S. Steel Corp. v. EPA, 

649 F.2d 572 (8th Cir. 1981)).  Even if that were true, it is not always the case, see generally 

Breaker, 977 F. Supp. 2d at 942 (citing disruption to a wilderness area if motorized access to it 
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was required), and it overlooks that the ultimate question is one of balance.  Here, the disruption 

the Tribe would suffer is far greater than the minimal defects in the Amended Final Order, 

especially considering the likelihood the Commission would be able to affirm that order on 

remand. 

Because Plaintiffs have not shown that the Court’s decision to remand the Amended Final 

Order without vacatur was manifest error, their Motion to Amend Judgment is DENIED. 

B. Motion for Interlocutory Appeal 

Plaintiffs also ask the Court to certify the Summary Judgment Order for interlocutory 

appeal under 28 U.S.C. § 1292(b).  Specifically, they ask the Court to certify for appellate review 

its determination that the PRA does not restrict the Tribe’s restored lands to property in Knox and 

Boyd Counties, Nebraska.   

Generally, the federal circuit courts of appeals have jurisdiction over “all final decisions of 

the district courts of the United States.”  28 U.S.C. § 1291.  Some exceptions to this final-decision 

rule are set out in 28 U.S.C. § 1292.  Relevant here, § 1292(b) allows a district court to certify a 

nonfinal decision for appeal when the court is “of the opinion that such order involves a controlling 

question of law as to which there is substantial ground for difference of opinion and that an 

immediate appeal from the order may materially advance the ultimate termination of the 

litigation.”  The court must “so state in writing in such order,” and the court of appeals may, in its 

discretion, permit a timely appeal from such an order.  Id. 

The parties disagree on a preliminary—and potentially dispositive—issue: whether or not 

the Summary Judgment Order was a final order.  Defendants believe that it was; Plaintiffs disagree.  

If it was, § 1292(b) is inapplicable because it only applies to interlocutory, not final, orders.  

See Gelboim v. Bank of Am. Corp., 135 S. Ct. 897, 906 (2015) (finding § 1292(b) to be inapposite 
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where there was “nothing ‘interlocutory’ about the dismissal order” at issue); 16 Charles Alan 

Wright et al., Federal Practice & Procedure § 3929.1, p. 56 (3d ed. Supp. 2019). 

“A ‘final decision’ generally is one which ends the litigation on the merits and leaves 

nothing for the court to do but execute the judgment.”  Sisseton-Wahpeton Oyate of Lake Traverse 

Reservation v. U.S. Corps of Eng’rs, 888 F.3d 906, 920 (8th Cir. 2018) (citation omitted).  There 

must be “some clear and unequivocal manifestation by the trial court of its belief that the decision 

made, so far as the court is concerned, is the end of the case.”  Minnesota v. Kalman W. Abrams 

Metals, Inc., 155 F.3d 1019, 1023 (8th Cir. 1998) (citation omitted).  Typically, a district court 

order remanding a case to an agency for further proceedings is not a final order.  See Giordano v. 

Roudebush, 565 F.2d 1015, 1017 (8th Cir. 1977) (finding a remand order to be nonfinal when the 

district court “only remanded the case for further administrative proceedings”); Baca-Prieto v. 

Guigni, 95 F.3d 1006, 1008 (10th Cir. 1996) (noting the “prevailing view that a district court order 

remanding an action to an administrative agency for further proceedings is generally considered a 

nonfinal decision”). 

But this is not a bright-line rule, and whether such an order is final turns largely on what 

of the case remains to be litigated.  In Giordano, the United States Court of Appeals for the Eighth 

Circuit found that the district court’s remand order was nonfinal because the district court retained 

jurisdiction to consider a back-pay issue following the completion of administrative proceedings 

on remand.  See Giordano, 565 F.2d at 1016–17.  Similarly, in Borntrager v. Central States, 

Southeast & Southwest Areas Pension Fund, the Eighth Circuit found that a remand order was 

nonfinal where the district court left numerous claims unresolved and “expressly stated it was 
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remanding for ‘further development of the record’” so as to conduct a “proper review” of the 

defendant’s decision.  425 F.3d 1087, 1091 (8th Cir. 2005).6   

In contrast, the Eighth Circuit in Sisseton-Wahpeton found that an order remanding a 

permit determination back to the United States Corps of Engineers was a final decision.  888 F.3d 

at 920.  Distinguishing the case from Giordano, the Eighth Circuit noted that “the District Court 

denied all relief requested by the [plaintiff] except with regard to whether the 2009 permit violated 

the [National Historic Preservation Act], which was remanded for the [defendant] to determine.”  

Id.  It also noted that the “District Court did not retain jurisdiction to hear the Tribe’s 

arbitrary-and-capricious claim related to the 2009 permit but rather explicitly denied the Tribe’s 

requested relief with respect to that claim.”  Id. 

The instant case bears a striking resemblance to Sisseton-Wahpeton.  In its Complaint, 

Council Bluffs sought: (1) a declaratory judgment that the Carter Lake Parcel does not qualify as 

restored lands under 25 U.S.C. § 2719(b)(1)(B)(iii); (2) a declaratory judgment vacating and 

setting aside as unlawful the Amended Final Order; (3) an order remanding the case with 

instructions that the NIGC deny the Tribe’s request to amend the Carter Lake Parcel ordinance; 

(4) an order awarding Plaintiff reasonable attorney’s fees to the extent permitted by law; and 

(5) other relief the Court deemed just and equitable.  See [ECF No. 1 at 14–15].  Plaintiffs repeated 

these requests in their Motion for Summary Judgment.  See [ECF No. 22 at 3–4].  The Court denied 

all of the requested relief, except for the award of attorney’s fees, which the Court directed 

Plaintiffs to timely pursue in a separate motion.7  Furthermore, regarding Plaintiffs’ claim which 

                                                 
6 The Eighth Circuit also found that the entry of judgment under Rule 58 “does not alter 

the interlocutory nature of the remand order.”  Borntrager, 425 F.3d at 1091. 

7 The unresolved claim for attorney’s fees does not impact the finality of the Summary 
Judgment Order for the purposes of appellate jurisdiction.  See Budinich v. Becton Dickinson & 
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the Court found warranted further analysis on remand—that the Commission improperly failed to 

consider the 2002 Agreement in its restored lands analysis—the Court remanded the issue back to 

the Commission for further consideration without granting Plaintiffs the relief they sought 

(i.e., vacatur).   

The Summary Judgment Order resolved all the parties’ claims and left nothing for the 

Court to resolve at some later date, save the issue of attorney’s fees.  Under Eighth Circuit 

precedent, the Summary Judgment Order was final and is thus ineligible for interlocutory appeal.  

Plaintiffs’ motion seeking certification of the Summary Judgment Order for interlocutory appeal 

is therefore DENIED. 

C. Retaining Jurisdiction 

In light of the April 2019 Decision, Plaintiffs ask the Court to “keep jurisdiction of the case 

to consider the appropriateness of” that decision.  [ECF No. 69 at 8].  They have presented various 

procedural means by which the Court might accomplish this, but their arguments are unconvincing.  

See [ECF No. 74 at 2–3]. 

Assuming the Court can hear a new APA challenge to the April 2019 Decision, simply by 

retaining jurisdiction over Plaintiffs’ challenge to a different NIGC decision, the Court would 

decline to do so.  Although the Court did not reach the substance of Plaintiffs’ § 1292(b) analysis, 

Plaintiffs asserted many compelling arguments as to why the Court should certify the Summary 

Judgment Order for interlocutory appeal.  Principal among them was that if the Eighth Circuit 

were to find the PRA limits the Tribe’s restored lands to Knox and Boyd Counties, Nebraska, it 

                                                 
Co., 486 U.S. 196, 202–03 (1988) (establishing “a uniform rule that an unresolved issue of 
attorney’s fees for the litigation in question does not prevent judgment on the merits from being 
final”). 
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would all but conclusively resolve the case in Plaintiffs’ favor.  See [ECF No. 69 at 3–4].  This has 

the potential to promote efficiency by obviating the risk of the Court wasting judicial resources by 

needlessly considering the April 2019 Decision.  But those efficiency gains may be even greater 

if Plaintiffs seek an appeal of a final order under 28 U.S.C. § 1291, rather than appealing the single 

PRA issue under § 1292(b).  On a broader appeal, even if the Eighth Circuit rejected Plaintiffs’ 

arguments as to their interpretation of the PRA, the appellate court might identify other errors the 

Commission must remedy on remand.  The court’s doing so might effectively invalidate the 

April 2019 Decision.  If Plaintiffs are concerned about the risk of needlessly prolonging this 

dispute, it seems more sensible for them to pursue an appeal now, rather than wait until after the 

Court holds proceedings on the April 2019 Decision. 

III. CONCLUSION 

For the foregoing reasons, Plaintiffs’ Motion to Amend Judgment, [ECF No. 57], and 

Motion to Certify Order for Interlocutory Appeal, [ECF No. 58], are DENIED. 

IT IS SO ORDERED. 

 Dated this 12th day of August, 2019. 

 
_______________________________ 

       STEPHANIE M. ROSE, JUDGE 
       UNITED STATES DISTRICT COURT 
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PUBLIC LAW 101-484—OCT. 31, 1990 104 STAT. 1167 

Public Law 101-
101st Congress 

•484 

An Act 

To provide for the restoration of Federal recognition to the Ponca Tribe of Nebraska, 
and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SHORT TITLE 

SECTION 1. This Act may be cited as the "Ponca Restoration Act". 

DEFINITIONS 

SEC. 2. For purposes of this Act— 
(1) The term "Tribe" means the Ponca Tribe of Nebraska. 
(2) The term "Secretary" means the Secretary of the Interior 

or the designated representative of the Secretary of the Interior. 
(3) The term "Interim Council" means the Board of Directors 

of the Northern Ponca Restoration Committee, Inc. 
(4) The term "member" means a person who is enrolled on the 

membership roll of the Tribe of June 10, 1965, that w£is com
piled by the Bureau of Indian Affairs or is entitled to be 
enrolled as a member of the Tribe under section 7. 

(5) The term "State" means the State of Nebraska. 

FEDERAL RECOGNITION 

SEC. 3. Federal recognition is hereby extended to the Ponca Tribe 
of Nebraska. All Federal laws of general application to Indians and 
Indian tribes (including the Act of June 18, 1934 (48 Stat. 984; 25 
U.S.C. 461, et seq.), popularly known as the Indian Reorganization 
Act) shall apply with respect to the Tribe and to the members. 

RESTORATION OF RIGHTS 

SEC. 4. (a) All rights and privileges of the Tribe which may have 
been abrogated or diminished before the date of enactment of this 
Act by reason of any provision of Public Law 87-629 are hereby 
restored and such law shall no longer apply with respect to the 
Tribe or the members. 

(b) Nothing in this Act may be construed to diminish any rights or 
privileges of the Tribe, or of the members, that exist prior to the 
enactment of this Act. 

(c) The Secretary shall accept not more than 1,500 acres of any 
real property located in Knox or Boyd Counties, Nebraska, that is 
transferred to the Secretary for the benefit of the Tribe. Such real 
property shall be accepted by the Secretary (subject to any rights, 
liens, or taxes that exist prior to the date of such transfer) in the 
name of the United States in trust for the benefit of the Tribe and 
shall be exempt from all taxes imposed by the Federal Government 
or any State or local government after such transfer. The Secretary 

Oct. 31, 1990 
[S. 1747] 

Ponca 
Restoration Act. 

25 u s e 983 note. 

25 u s e 983. 

25 u s e 983a. 

25 u s e 983b. 

Real property 
acquisition. 
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may accept any additional acreage in Knox or Boyd Counties pursu
ant to his authority under the Act of June 18, 1934 (25 U.S.C. 461 et 
seq.). 

(d) Except as otherwise specificcdly provided in any other provi
sion of this Act, nothing in this Act may be construed as altering or 
affecting— 

(1) any rights or obligations with respect to property, 
(2) any rights or obligations under any contract, 
(3) any hunting, fishing, trapping, gathering, or water rights 

of the Tribe or the members, or 
(4) any obligation to pay a tax levied before the date of 

enactment of this Act. 
(e) Reservation status shall not be granted any land acquired bv or 

for the Tribe. 
SERVICES 

25 use 983c. SEC. 5. Notwithstanding any other provision of law, the Tribe and 
its members shall be eligible, on or after the date of enactment of 
this Act, for all Federal services and benefits furnished to federally 
recognized tribes without regard to the existence of a reservation for 

South Dakota. the Tribe. In the case of Federal services available to members of 
federally recognized tribes residing on or near a reservation, mem
bers of the Tribe residing in Knox, Boyd, Madison, Douglas, or 
Lancaster Counties of Nebraska or Charles Mix County of South 
Dakota shall be deemed to be residing on or near a reservation. 

INTERIM G O V E R N M E N T 

25 use 983d. SEC. 6. Until such time as a constitution for the Tribe is adopted in 
accordance with section 8(a) and tribal officials are elected under 
section 8(b), the Tribe shall be governed by the Interim Council. 

MEMBERSHIP ROLX, 

25 use 983e. SEC. 7. (a) Until a tribal constitution is adopted in accordance with 
section 8, the Interim Council shall take such measures as will 
insure the continuing accuracy of the membership roll of the Tribe. 

(bXl) Until a tribal constitution is adopted in accordance with 
section 8, an individual shall be eligible for membership in the 
Tribe, and the name of the individual shall be placed on the 
membership roll of the Tribe, if— 

(A) the individual is living and is not an enrolled member of 
another Indian tribe that is recognized by the Federal Govern
ment, and 

(B) the individual— 
(i) was listed on the tribal membership roll of June 18, 

1965, that was compiled by the Bureau of Indian Affairs, 
(ii) notwithstanding the application or appeal deadline 

dates, was entitled to be listed on the membership roll of 
June 18, 1965, that was compiled by the Bureau of Indian 
Affairs, but was not listed, or 

(iii) is a lineal descendant of an individual, living or 
deceased, who is described in clause (i) or (ii). 

(2) Any individual who is excluded from the membership roll of 
the Tribe by the Interim Council may appeal to the Secretary for a 
determination of the eligibility of the individual for membership in 
the Tribe. Such determination by the Secretary shall be final. The 
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Interim Council shall include on the membership roll any such 
individual that the Secretary determines in such an appeal to be 
eligible for membership in the Tribe. 

(c) After adoption of a tribal constitution in accordance with 
section 8, the constitution of the Tribe shall govern membership in 
the Tribe. 

TRIBAL CONSTITUTION 

SEC. 8. (a) Upon the completion of the tribal membership roll and 25 USC 983f. 
upon the written request of the Interim Council, the Secretary shall 
conduct, by secret ballot, an election to adopt a constitution for the 
Tribe. Such constitution shall be submitted by the Interim Council 
to the Secretary no later than 1 year following the date of enact
ment of this Act. Absentee balloting shall be permitted regardless of 
voter residence. In every other regard, the election shall be held 
according to section 16 of the Indian Reorganization Act of June 
18,1934 (48 Stat. 984), as amended. 

(b) Not later than 120 days after the Tribe adopts a tribal constitu
tion, the Secretary shall conduct an election by secret ballot for the 
purpose of electing tribal officials as provided in the constitution. 
Said election shall be conducted according to the procedures stated 
in subsection (a) of this section except to the extent that said 
procedures conflict with the tribal constitution. 

(c) Notwithstanding any other provision of law, the governing 
body of the Tribe established under the constitution of the Tribe 
that is adopted under subsection (a) shall be treated as an Indian 
tribal government for purposes of the Internal Revenue Code of 
1986. 

REGULATIONS 

SEC. 9. The Secretary shall prescribe such regulations as may be 25 USC 983g. 
necessary to carry out the provisions of this Act. 

ECONOMIC DEVEIX)PMENT PLAN 

SEC. 10. (a) The Secretary shall— 25 USC 983h. 
(1) enter into negotiations with the governing body of the 

Tribe to establish a plan for economic development for the 
Tribe; 

(2) in accordance with this section, establish such a plan; and 
(3) upon the approval of such plan by the governing body of 

the Tribe (and after consultation with the State and local 
officials pursuant to subsection (b)), shall submit such plan to 
the Congress by no later than the date that is 2 years after the 
date of enactment of this Act. 

(b)(1) To ensure that legitimate State and local interests are not 
prejudiced by the economic development plan established under 
subsection (a), the Secretary shall notify and consult with the 
appropriate officials of the State and all appropriate local govern
mental officials in the State with respect to the proposed economic 
development plan. The Secretary shall provide complete informa
tion on the proposed economic development plan to such officials, 
including the restrictions imposed on such plan by subsection (c). 

(2) During any consultation by the Secretary under this subsec
tion, the Secretary shall provide such information as the Secretary 
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may possess and shall request comments and additional information 
on the extent of any State or local service to the Tribe. 

(c) Any economic development plan established by the Secretary 
under subsection (a) shall provide that— 

(1) real property acquired by or for the Tribe located in Knox 
or3oyd Counties, Nebraska, shall be taken by the Secretary in 
the name of the United States in trust for the benefit of the 
Tribe; 

(2) any real property taken in trust by the Secretary pursuant 
to such plan shall be subject to— 

(A) all legal rights and interests in such land held by any 
person at the time of acquisition of such land by the 
Secretary, including any lien, mortgage, or previously 
levied and outstanding State or local tax, and 

(B) foreclosure or sale in accordance with the laws of the 
State of Nebraska pursuant to the terms of any valid 
obligation in existence at the time of the acquisition of such 
land by the Secretary; and 

(3) any real property transferred pursuant to such plan shall 
be exempt from Federal, State, and local taxation of any kind. 

(d) The Secretary shall append to the economic development 
plan submitted to the Congress under subsection (a) a detailed 
statement— 

(1) naming each individual consulted in accordance with 
subsection (b); 

(2) summarizing the testimony received by the Secretary 
pursuant to any such consultation; and 

(3) including any written comments or reports submitted to 
the Secretary by any individual named in paragraph (1). 

Approved October 31, 1990. 

LEGISLATIVE HISTORY—S. 1747: 

HOUSE REPORTS: No. 101-776 (Comm. on Interior and Insular Affairs). 
SENATE REPORTS: No. 101-330 (Select Ck)mm. on Indian Affairs). 
CONGRESSIONAL RECORD, Vol. 136 (1990): 

July 18, considered and passed Senate. 
Oct. 10, considered and passed House, amended. 
Oct. 16, Senate concurred in House amendments. 
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United States Code Annotated
Title 25. Indians (Refs & Annos)

Chapter 29. Indian Gaming Regulation (Refs & Annos)

25 U.S.C.A. § 2719

§ 2719. Gaming on lands acquired after October 17, 1988

Currentness

(a) Prohibition on lands acquired in trust by Secretary

Except as provided in subsection (b), gaming regulated by this chapter shall not be conducted on lands acquired by the Secretary
in trust for the benefit of an Indian tribe after October 17, 1988, unless--

(1) such lands are located within or contiguous to the boundaries of the reservation of the Indian tribe on October 17, 1988; or

(2) the Indian tribe has no reservation on October 17, 1988, and--

(A) such lands are located in Oklahoma and--

(i) are within the boundaries of the Indian tribe's former reservation, as defined by the Secretary, or

(ii) are contiguous to other land held in trust or restricted status by the United States for the Indian tribe in Oklahoma; or

(B) such lands are located in a State other than Oklahoma and are within the Indian tribe's last recognized reservation
within the State or States within which such Indian tribe is presently located.

(b) Exceptions

(1) Subsection (a) will not apply when--

(A) the Secretary, after consultation with the Indian tribe and appropriate State and local officials, including officials of other
nearby Indian tribes, determines that a gaming establishment on newly acquired lands would be in the best interest of the
Indian tribe and its members, and would not be detrimental to the surrounding community, but only if the Governor of the
State in which the gaming activity is to be conducted concurs in the Secretary's determination; or

(B) lands are taken into trust as part of--
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(i) a settlement of a land claim,

(ii) the initial reservation of an Indian tribe acknowledged by the Secretary under the Federal acknowledgment process, or

(iii) the restoration of lands for an Indian tribe that is restored to Federal recognition.

(2) Subsection (a) shall not apply to--

(A) any lands involved in the trust petition of the St. Croix Chippewa Indians of Wisconsin that is the subject of the action
filed in the United States District Court for the District of Columbia entitled St. Croix Chippewa Indians of Wisconsin v.
United States, Civ. No. 86-2278, or

(B) the interests of the Miccosukee Tribe of Indians of Florida in approximately 25 contiguous acres of land, more or less,
in Dade County, Florida, located within one mile of the intersection of State Road Numbered 27 (also known as Krome
Avenue) and the Tamiami Trail.

(3) Upon request of the governing body of the Miccosukee Tribe of Indians of Florida, the Secretary shall, notwithstanding any
other provision of law, accept the transfer by such Tribe to the Secretary of the interests of such Tribe in the lands described
in paragraph (2)(B) and the Secretary shall declare that such interests are held in trust by the Secretary for the benefit of such
Tribe and that such interests are part of the reservation of such Tribe under sections 5108 and 5110 of this title, subject to any
encumbrances and rights that are held at the time of such transfer by any person or entity other than such Tribe. The Secretary
shall publish in the Federal Register the legal description of any lands that are declared held in trust by the Secretary under
this paragraph.

(c) Authority of Secretary not affected

Nothing in this section shall affect or diminish the authority and responsibility of the Secretary to take land into trust.

(d) Application of Title 26

(1) The provisions of Title 26 (including sections 1441, 3402(q), 6041, and 6050I, and chapter 35 of such title) concerning
the reporting and withholding of taxes with respect to the winnings from gaming or wagering operations shall apply to Indian
gaming operations conducted pursuant to this chapter, or under a Tribal-State compact entered into under section 2710(d)(3) of
this title that is in effect, in the same manner as such provisions apply to State gaming and wagering operations.

(2) The provisions of this subsection shall apply notwithstanding any other provision of law enacted before, on, or after October
17, 1988, unless such other provision of law specifically cites this subsection.

CREDIT(S)

(Pub.L. 100-497, § 20, Oct. 17, 1988, 102 Stat. 2485.)
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25 U.S.C.A. § 2719, 25 USCA § 2719
Current through P.L. 116-65.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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25 CFR Ch. I (4–1–11 Edition) § 292.8 

§ 292.8 How does a tribe qualify as 
having been federally recognized? 

For a tribe to qualify as having been 
at one time federally recognized for 
purposes of § 292.7, one of the following 
must be true: 

(a) The United States at one time en-
tered into treaty negotiations with the 
tribe; 

(b) The Department determined that 
the tribe could organize under the In-
dian Reorganization Act or the Okla-
homa Indian Welfare Act; 

(c) Congress enacted legislation spe-
cific to, or naming, the tribe indicating 
that a government-to-government rela-
tionship existed; 

(d) The United States at one time ac-
quired land for the tribe’s benefit; or 

(e) Some other evidence dem-
onstrates the existence of a govern-
ment-to-government relationship be-
tween the tribe and the United States. 

§ 292.9 How does a tribe show that it 
lost its government-to-government 
relationship? 

For a tribe to qualify as having lost 
its government-to-government rela-
tionship for purposes of § 292.7, it must 
show that its government-to-govern-
ment relationship was terminated by 
one of the following means: 

(a) Legislative termination; 
(b) Consistent historical written doc-

umentation from the Federal Govern-
ment effectively stating that it no 
longer recognized a government-to- 
government relationship with the tribe 
or its members or taking action to end 
the government-to-government rela-
tionship; or 

(c) Congressional restoration legisla-
tion that recognizes the existence of 
the previous government-to-govern-
ment relationship. 

§ 292.10 How does a tribe qualify as 
having been restored to Federal 
recognition? 

For a tribe to qualify as having been 
restored to Federal recognition for pur-
poses of § 292.7, the tribe must show at 
least one of the following: 

(a) Congressional enactment of legis-
lation recognizing, acknowledging, af-
firming, reaffirming, or restoring the 
government-to-government relation-
ship between the United States and the 

tribe (required for tribes terminated by 
Congressional action); 

(b) Recognition through the adminis-
trative Federal Acknowledgment Proc-
ess under § 83.8 of this chapter; or 

(c) A Federal court determination in 
which the United States is a party or 
court-approved settlement agreement 
entered into by the United States. 

§ 292.11 What are ‘‘restored lands’’? 

For newly acquired lands to qualify 
as ’’restored lands’’ for purposes of 
§ 292.7, the tribe acquiring the lands 
must meet the requirements of para-
graph (a), (b), or (c) of this section. 

(a) If the tribe was restored by a Con-
gressional enactment of legislation 
recognizing, acknowledging, affirming, 
reaffirming, or restoring the govern-
ment-to-government relationship be-
tween the United States and the tribe, 
the tribe must show that either: 

(1) The legislation requires or author-
izes the Secretary to take land into 
trust for the benefit of the tribe within 
a specific geographic area and the 
lands are within the specific geo-
graphic area; or 

(2) If the legislation does not provide 
a specific geographic area for the res-
toration of lands, the tribe must meet 
the requirements of § 292.12. 

(b) If the tribe is acknowledged under 
§ 83.8 of this chapter, it must show that 
it: 

(1) Meets the requirements of § 292.12; 
and 

(2) Does not already have an initial 
reservation proclaimed after October 
17, 1988. 

(c) If the tribe was restored by a Fed-
eral court determination in which the 
United States is a party or by a court- 
approved settlement agreement en-
tered into by the United States, it 
must meet the requirements of § 292.12. 

§ 292.12 How does a tribe establish 
connections to newly acquired 
lands for the purposes of the ‘‘re-
stored lands’’ exception? 

To establish a connection to the 
newly acquired lands for purposes of 
§ 292.11, the tribe must meet the cri-
teria in this section. 

(a) The newly acquired lands must be 
located within the State or States 
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25 CFR Ch. I (4–1–11 Edition) § 292.22 

§ 292.22 How does the Secretary re-
quest the Governor’s concurrence? 

If the Secretary makes a favorable 
Secretarial Determination, the Sec-
retary will send to the Governor of the 
State: 

(a) A written notification of the Sec-
retarial Determination and Findings of 
Fact supporting the determination; 

(b) A copy of the entire application 
record; and 

(c) A request for the Governor’s con-
currence in the Secretarial Determina-
tion. 

§ 292.23 What happens if the Governor 
does not affirmatively concur with 
the Secretarial Determination? 

(a) If the Governor provides a written 
non-concurrence with the Secretarial 
Determination: 

(1) The applicant tribe may use the 
newly acquired lands only for non-gam-
ing purposes; and 

(2) If a notice of intent to take the 
land into trust has been issued, then 
the Secretary will withdraw that no-
tice pending a revised application for a 
non-gaming purpose. 

(b) If the Governor does not affirma-
tively concur in the Secretarial Deter-
mination within one year of the date of 
the request, the Secretary may, at the 
request of the applicant tribe or the 
Governor, grant an extension of up to 
180 days. 

(c) If no extension is granted or if the 
Governor does not respond during the 
extension period, the Secretarial De-
termination will no longer be valid. 

§ 292.24 Can the public review the Sec-
retarial Determination? 

Subject to restrictions on disclosure 
required by the Freedom of Informa-
tion Act (5 U.S.C. 552), the Privacy Act 
(5 U.S.C. 552a), and the Trade Secrets 
Act (18 U.S.C. 1905), the Secretarial De-
termination and the supporting docu-
ments will be available for review at 
the local BIA agency or Regional Office 
having administrative jurisdiction over 
the land. 

INFORMATION COLLECTION 

§ 292.25 Do information collections in 
this part have Office of Manage-
ment and Budget approval? 

The information collection require-
ments in §§ 292.16, 292.17, and 292.18 have 
been approved by the Office of Manage-
ment and Budget (OMB). The informa-
tion collection control number is 1076– 
0158. A Federal agency may not collect 
or sponsor and a person is not required 
to respond to, a collection of informa-
tion unless it displays a currently valid 
OMB control. 

Subpart D—Effect of Regulations 

§ 292.26 What effect do these regula-
tions have on pending applications, 
final agency decisions, and opinions 
already issued? 

These regulations apply to all re-
quests pursuant to 25 U.S.C. 2719, ex-
cept: 

(a) These regulations do not alter 
final agency decisions made pursuant 
to 25 U.S.C. 2719 before the date of en-
actment of these regulations. 

(b) These regulations apply to final 
agency action taken after the effective 
date of these regulations except that 
these regulations shall not apply to ap-
plicable agency actions when, before 
the effective date of these regulations, 
the Department or the National Indian 
Gaming Commission (NIGC) issued a 
written opinion regarding the applica-
bility of 25 U.S.C. 2719 for land to be 
used for a particular gaming establish-
ment, provided that the Department or 
the NIGC retains full discretion to 
qualify, withdraw or modify such opin-
ions. 

PART 293—CLASS III TRIBAL STATE 
GAMING COMPACT PROCESS 

Sec. 
293.1 What is the purpose of this part? 
293.2 How are key terms defined in this 

part? 
293.3 What authority does the Secretary 

have to approve or disapprove compacts 
and amendments? 

293.4 Are compacts and amendments subject 
to review and approval? 

293.5 Are extensions to compacts subject to 
review and approval? 
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Exhibit A. Screenshot from https://www.prairieflowercasino.com/, April 8, 2019 at 2:35 pm. 
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United States Department of the Interior
OFFICE OF THE SOLICITOR 

Washington, D.C. 20240

[N R£1>LY REFER TO; Attorney Work Product

Mr. Lawrence Roberts 
General Counsel
National Indian Gaming Commission 
1441 L Street, NW 
Washington, DC 20005

Re: Remand in Nebraska ex rel. Bruning v. U.S. Dep't o f the Interior, No. 1-08-CV-6-
CRW-CFB (S.D. Iowa Jan. 24, 2 0 1 1)

Dear Mr. Roberts:

This letter is in response to the federal district court’s remand order in Nebraska ex rel. 
Bruning V. U.S., No. l-08-cv-6-CRW-CFB (S.D, Iowa Jan. 24, 2011). The legal question 
addressed herein is whether the Ponca Restoration Act (PRA), 25 U.S.C. §§ 983-983h, limits 
restored land status under the Indian Gaming Regulatory Act (IGRA) to property located solely 
within Knox and Boyd Counties, Nebraska. We conclude that the PRA does not limit the 
designation of restored lands for gaming purposes to lands located within Knox and Boyd 
Counties. This letter does not address the question of whether the specific parcel at issue in 
Carter Lake, Iowa meets the applicable restored lands factors as set forth in IGRA and any 
applicable legal precedent.

Background

On July 23, 2007, the Ponca Tribe (Tribe) submitted a site-specific gaming ordinance to 
the National Indian Gaming Commission (NIGC) pertaining to a parcel of land already held in 
trust for the Tribe in Carter Lake, Iowa. The Tribe’s land in Carter Lake was taken into trust in 
2003 and therefore falls within IGRA’s prohibition against gaming on trust land acquired after 
IGRA’s 1988 enactment, unless an exception applies. 25 U.S.C. § 2719(a). In its submission to 
the NIGC, the Tribe stated that the land was eligible for gaming under IGRA’s restored lands 
exception. This provision states tlrat IGRA’s prohibition on gaming does not apply if “lands are 
taken into trust as part o f . .  . the restoration of lands for an Indian tribe that is restored to Federal 
recognition.” Id. § 2719(b)(l)(B)(iii). During the Department of the Interior’s (DOl or the 
Department) trust acquisition of the Carter Lake parcel, the Tribe indieated its intent to use the 
land for a health care facility, which it had been doing since 2000. On December 6, 2002, prior 
to the land’s trust acquisition, the Bureau of Indian Affairs (BIA) published a notice, in a local 
newspaper, describing a “purported agreement” between the Tribe’s attorney and the State of 
Iowa which stated that the land was not eligible for gaming.^ The Tribe ceased offering 
healthcare services at the facility after several years due to budget issues, but continued to 
maintain offices there.

'' Nebraska ex rel. Bruning v. U.S., 625 F.3d 501, 504 (8th Cir. 2010) (referring to a so-called “purported 
agreement”).

1
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Ill a decision issued October 22,2007, on the Tribe’s request for approval of its site- 
specific gaming ordinance, the NIGC Chairman acknowledged that the Tribe constituted a 
restored tribe for purposes of the restored lands exception. He determined, however, that 
although the Carter Lake parcel qualified as Indian lands under IGEA, the facts surrounding the 
land’s trust acquisition indicated that it was not restored land. In making his decision, the 
Chairnian focused on the “purported agreement” that the BIA described in its newspaper 
publication and the Tribe’s initial stated purpose for the trust acquisition. The Tribe appealed to 
the full NTGC Coiiimissioii. On December 31,2007, the full Commission reversed the 
Chakman's decision, concluding that the Tribe’s Carter Lake parcel qualified as restored land 
and was thus eligible for gaming under IGRA, The Conimissioii found that the purported 
agreement between the Tribe’s attorney and the State of Iowa and the Tribe’s initial intended use 
for the laud were not relevant to the determination of whether the restored lands exception 
applied.

The State of Iowa, the State of Nebraska, and the City of Council Bluffs, Iowa (States), 
appealed the Commission’s decision to the district court seeking a declarator}'judgment that:
(1) the NIGC lacked the requisite jurisdiction necessary to make a restored lands determination;
(2) the NIGC decision was arbitrary and capricious because it lacked a fact-based, well-reasoned 
analysis; and (3) the NIGC decision was contrary to the PRA. In its November 28,2008, 
opinion, the district court reversed and vacated the NIOC’s decision, finding that the NIGC did 
not have authority to determine that the Carter Lake parcel qualified as restored land because this 
would override the 2002 “purported agreement.” Nebraska ex rel. Bnmmg v. KN, No. 1-08-cv- 
6-CRW-CFB, 9 (S.D, Iowa Nov. 28,2008). The district court described this as a BIA-approved 
gaming ineligibility decision between the Tribe and the State of Iowa. The court held that, in the 
alternative, even if the NIGC had authority to make a restored lands determination in this matter, 
the decision holding that the Tribe was not bound by its a-greement with the Slate of Iowa w'as 
unreasoned and arbitrary. The district court declined to decide wriether the NIGC’s decision was 
contrary to the PRA because '‘[t]he DO! or BIA should be the agency initially deciding whether 
the Ponca Tribe’s Carter Lake, Iowa acquisition went beyond what Congress intended in 
seeming to limit to Knox and Boyd Counties, Nebraska, real property transferred to the Secretary 
for the benefit of the Tribe.” Id. at 3 n.2.

The Department and the NIGC appealed the district court’s decision to the Eighth Circuit 
Court of Appeals for the purpose of seeking a remmd of the case to the Commission “to permit 
the NIGC, in consultation with the DOI, to determine w'hetlier the PRA limits restored lands 
status to parcels taken into trast in Boyd and Knox Counties, Nebraska” and “to permit the 
NIGC, in consultation with the DOI, to weigh the three factors that are relevant to the 
determination of whether the Carter Lake parcel is eligible for gaming under the IGRA’s 
'restored lands’ exception.” Nebraska ex rel. Bnmingv. U.S., 625 F.3d at 508.

On October 19,2010, the Eighth Circuit rejected the district court’s finding that the 
BIA’s publication in the local newspaper constituted a restored lands determination because 
“[t]he purpose of the notice was not to analyze the facts and law' to determine w'hether the Carter 
Lake land wus eligible for the restored lands exception.” Id. at 510^11 (concluding that the 
purpose of the notice was merely to inform the public of the final agency determination to 
acquire land in trust and “allow[ ] interested parties to seek judicial review or other 
[administrative] review”). The Court noted that “the administrative record shows that there is
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no agency decision resolving whether the PR,A limits the land that may be considered ‘restored’ 
for purposes of the IGRA” and held that “the DOI should make the initial determination of 
whether the PRA limits the Tribe’s ‘restored lands’ to two counties in Nebraska.” Id. at 513. 
Thus, the Eighth Circuit remanded the case to the district court with instructions to remand to the 
NIGC to reconsider its restored lands analysis in accordance with tlie court’s opinion. M ; see 
also Nebraska ex rel. Bruning v. U.S., No. N08-cv-6-CRW-CFB (S.D. Iowa Jan. 24, 2011).

In answering the threshold question of whether the PRA limits the Tribe’s restored land 
to Knox and Boyd Counties, the DOI and the NIGC invited counsel for the Tribe and the States 
to submit legal memoranda and supporting materials for further consideration.^ We received an 
opening submission from the Tribe and a joint opening submission from the States,'^ as well as a 
response from the Tribe' and a joint response from the States.® These materials have been 
thoroughly reviewed and were very helpful in addressing this matter.

Brief History of the Ponca Tribe of Nebraska

Historians estimate that the first villages belonging to the Ponca Tribe in the Great Plains 
region date back to 1750.’ While most historic Ponca villages were located in the area of 
Niobrara, Knox County, Nebraska, the Ponca occupied a iai-ge territory between, and extending 
sliglitly beyond, the Missouri and Platte Rivers. Historic Ponca villages have been located 
further south than Omaha, Nebraska, which surrounds Carter Lake. Ponca elders bolster the

■ Letter from Hilary C. Tompkins, Solicitor, Department o f  the Interior, and Lawrence Roberts, General Counsel, 
National Indian Gaming Commission, to James Meggesto, Counsel for the Ponca Tribe ofNebraska, Matthew 
James Hemphill, Counsel for the Ponca Tribe ofNebraska, Katherine Spohn, Nebraska Attorney General’s Office, 
Natalie Hazea, Counsel for State ofNebraska, Julie Pottorff, low'a Attorney General’s Office, John Lundquist, Iowa 
Attorney General’s Office, Jonathan Abram, Counsel for State o f Iowa, Audrey Moog, Counsel for State oflow a, 
Richard Wade, Council Bluffs City Attorney’s Office, Thomas Waterman, Counsel for City o f Council Bluffs. Iowa, 
and Stacey Hall, Counsel for City of Council Bluffs, Iowa (Feb. 15, 2011).

■’ Memorandum from Ponca Tribe ofNebraska, to the Department of the Interior and the National Indian Gaming 
Commission, regarding the Ponca Restoration .Act (Mar. 17,2011).

 ̂Consolidated Response from the State o f  Iowa, State ofNebraska, and City o f Coimcll Bluffs, Iowa, submitted to 
the Department o f the Interior (Mar, 15, 2011).

' Letter from James T, Meggesto, Attorney for the Ponca Tribe ofNebraska, to Jeffrey Nelson, Senior Attorney, 
Office of the Solicitor and Lawrence Roberts, General Counsel. National Indian Gamine Commission (April 25. 
2011).

® Letter from John R. Lundquist, Assistant Attorney General for the State o f Iowa, Katherine J. Spohn, Special 
Counsel to the .Attorney General for the State ofNebraska, and Stacey L. Hall, Attorney for City o f Council Bluffs, 
Iowa, to Hilary Tompkins, Solicitor of the Department o f the Interior and Jeffrey Nelson, Senior Attorney, Office of  
the Solicitor (April 6,2011).

’ Memorandum from Michael Gross, Associate General Counsel, General Law, National Indian Gaming 
Commission, to Chairman Ilogeti, National Indian Gaming Commission, regarding Ponca Tribe o f Nebraska, site- 
specific gaining ordinance (Oct. 22,2007).
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restored to the Tribe. The Ponca Tribe argues that Congress was express in its intent to not limit 
the restored land status to lands located within Knox and Boyd Counties given its unqualified 
application of the IRA and all other laws of general application, including IGRA, to the Ponca 
Tribe. In the Tribe’s view, the PRA’s pmpose was to place the Ponca Tribe on an equal footing 
with all other federally recognized tribes. To this end, the PRA included the mandatory 
acquisition of certain lands in Knox and Boyd Counties and the discretionary acquisition of 
additional lands either within or outside of those counties to restore the Tribe’s land base. The 
PRA also included a statutorily-mandated economic development plan to restore the Tribe’s 
ability to provide services to its members in a large service area encompassed in the enumerated 
counties. The Tribe asserts that the PRA did not limit the scope of restored lands available to the 
Tribe for gaming to the two counties but, rather, limited the amount of acreage the Secretary was 
required to take into trust, thereby establishing at least a minimal tribal land base.

Analysis

In this case, the authority' of the Secretary' to acquire the Carter Lake parcel into trust is 
not at issue.*’ Rather, the issue is w'hether such trust acquisitions outside of Knox and Boyd 
Coimties, Nebraska, may be considered to be part of the restoration of lands for the Tribe under 
IGRA, or whether the PRA precludes such a possibility. In order to answer this question, we 
must look to the language of the statute to glean Congress’s intent.

The United States Supreme Court has provided guidelines to agencies for interpreting and 
applying statutes under their administrative purview. By “employing traditional tools of 
statutoiy' constniction,” an agency must ask whether “Congress had an intention on the precise 
question at issue.” Chevron U.S.A., Inc. v. Natural Res. D ef Council, Inc., 467 U.S. 837, 843 
n.9 (1984). Congressional intent must be deciphered by looking first to the statute’s language 
and then, if necessary, by considering its legislative history. If'I?. Pub. Interveniw v, Mortier,
501 U.S. 597, 610 n.4 (1991) (stating that the Court’s practice of utilizing legislative history 
reaches into the past and will extend into the fliture); see also Chem. Mfrs. As.t ’« v, Natural Re.s. 
Def. Council, 470 U.S. 116, 129 (1985) (“After examining the wording and legislative history of 
the statute, we agree with [the agencies] that the legislative history itself does not evince an 
unambiguous congressional intention . . . First, if Congress clearly and unainbiguously 
addressed the question at issue, an agency must give Congress’s unambiguous intent effect. 
Chevron, 467 U.S. at 842M3. Second, if the statute does not indicate Congress’s intent because 
it is either ambiguous or silent, the agency may use its expertise to interpret the statute, and this 
interpretation should be given deference by a reviewing court. Id  at 843.

I. The plain language of the PRA does not preclude land outside of Knox and 
Boyd Counties from qualifying as restored lands.

Statutory' interpretation begins with the plain meaning of the language itself, and the 
Department “assume[s] that the legislative purpose is expressed by the ordinary' meaning of the 
words used. Thus absent a clearly expressed legislative intention to the contrary, that language 
must ordinarily be regarded as conclusive.” Am. Tobacco Co. v. Patterson, 456 U.S. 63, 68 
(1982) (citations omitted). There are several unambiguous expressions of congressional intent in 
the plain language of the PRA. Congress expressly enacted the PRA for the purpose of restoring

See Iowa v. Great Plains Regional Director, 38 IBIA 42, ,55 (2002).
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federal recognition to the Ponca Tribe and laying the foundations of an economic development 
plan to support the Tribe’s self-sufficiency. Congress clearly mandated that the Secretary “shall 
accept not more than 1,500 acres of any real property located in Knox or Boyd Counties, 
Nebraska,” into tiiist for the Ponca Tribe and further provided that “[t]he Secretary may accept 
any additional acreage in Knox or Boyd Counties pursuant to his authority under the [IRA].” 25 
U.S.C, § 983b(c). Congress also applied the IRA and “[ajil Federal laws of general application 
to Indians and Indian tribes” to the Tribe, which, relevant to this discussion, includes IGRA. Id  
§ 983a.’ ’ Thus, the FRA by its express terms provided for the acquisition of land through both 
mandatory and discretionary mechanisms. Nothing in the plain language of the PRA limits the 
Secretary’s ability under the IRA to acquire lands outside of the two counties or precludes such 
land from qualifying as restored land under IGRA, In fact, the FR/V on its face provides that all 
laws of general application to tribes apply to the Ponca Tribe, which would include the restored 
lands exemption in IGRA. Any limit in the application of the restored lands test, therefore, 
resides in IGRA and applicable judicial precedent.

Under the standard application of the IRA and IGRA, trust lands may be considered 
restored if they satisfy the fact-based test for restored l a n d s . T h i s  affords parity to “belatedly 
recognized tribes” while still limiting gaming on after-acquired lands. Confederated Tribes o f  
Coos, 116 F. Supp. 2d at 164; Grand Traverse Band o f Ottawa & Chippewa Indians, 198 F. 
Supp. 2d at 935 (concluding that a broad but not unlimited interpretation of restoration of lands 
places terminated tribes “in a comparable position to earlier recognized tribes while 
simultaneously limiting after-acquired property in some fashion”).

Some restoration acts provide a specific geographic area for either mandatory or 
discretionary trust acquisitions. Courts have found that such provisions are not tlie exclusive 
areas where new trust lands can be considered restored for gaming purposes, absent express 
limitations in the statute. For example, in Oregon v. Norton, the court found that the Coos, 
Lower Umpqua, and Siuslaw Restoration Act did not limit the Tribe’s restored land to the 
specific parcels included in the restoration act for mandatory trust acquisition. 271 F. Supp. 2d 
at 1280. That restoration act, as amended, directed the Secretary to take four specific parcels of 
land into trust for the Tribe. 25 U.S.C, § 7l4e. The newfy acquired trust land on which the 
Tribe intended to game was not one of the four mandatory' trust parcels included in the Act. In 
holding that the newly acquired parcel constituted restored land, the court reasoned that “the 
phi'Ese ‘restoration of lands’ wus not intended by Congress to be narrowly construed and limited 
to the lands included in the congressional enactments which restore tribal status.” Oregon v. 
Nfwlon, 271 F. Supp, 2d at 1280 (emphasis added). The court explained that a “construction of 
IGRA authorizing the Secretary to declare as restored those lands bearing a significant 
connection to an Indian tribe, in addition to lands specifically identified in a restoration act,” was 
appropriate. Id. at 1278. It reasoned that, “if  a particular parcel of trust land is not identified in a 
restoration act, the task falls to the Secretary to determine whether such land is restored.” Id.

This reasoning equally applies to the PR4, The plain meaning of the PRA’s geographic 
region language, without any express limit on gaming or on the application of IGRA, does not

Under this discretionary authority to take land into trust pursuant to i ie  IRA, the Secretary took the Carter Lake 
parcel into trust and that decision was upheld by the IBIA. Great Plains Regional Director, 38 IBIA at 55.
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preclude the federal govemmenf s application of the fact-based test to determine mhether land 
outside of Knox and Boyd Counties qualifies as restored land under IGRA.

The PRA clearly provides two different provisions for trust acquisitions— t̂he mandatory 
trust acquisition authority for Knox and Boyd Coimties, plus the general dlscretionafy trust 
acquisition authority' provided by the PRA’s cross-reference to the IRA. In contrast to the PRA, 
some restoration acts geograpMcaily circuiiiseribe the Secretary’s authority to take land into trust 
for the restored tribe. In those situations, the plain language of the statute limits all trust 
acquisitions to a specified geographic ai'ea and, consequently, any restoration of lands could only 
be in that area. For example, in the Siletz Indian Tribe Restoration Act, Congress expressly 
restricted the Secretary’s authority': “the Secretary shall not accept any real property in trust for 
the benefit of tlie tribe or its members unless such real property is located within Lincoln County, 
State of Oregon.” ’' likewise in the Grand Ronde Restoration Act, Congress expressly stated 
that “the Secretary shall not accept any real property in trust for the benefit of the tribe or its 
members which is not located within the political boundaries of Polk, Yamliill, or Tillamook 
County, Oregon.” '® Congress limited trust land acquisitions in the Paiiite Indian Tribe of Utah 
Restoration Act by stating “the Secretary shall not accept any real property in trust for the benefit 
of the tribe or bands unless such real property is located either within Beaver, Iron, Millard, 
Sevier, or Washington Counties, State ofUtah.” *'

These statutes pre-date the PRA and demonstrate Congress’s awareness and aptitude for 
restricting trust acquisitions. As such, we must “assume that Congress is awaiu of existing law 
when it passes legislation.” Miles v. Apex Marim Corp., 498 U.S. 19, 32 (1990). In drafting the 
PRA, Congress did not explicitly limit the Secretarv'T ability to take land into trust for the Tribe, 
despite its demonstration in other restoration acts that it knew how to use such limiting language 
and tjiereby express its intentions to restrict trust acquisitions.

Congress also has demonstrated its awareness and aptitude for limiting tlie authority of 
tribes to game on their lands, and it did not expressly include a gaming restriction on any lands in 
the PRA. Congress has frequently inserted express gaming restrictions in tribal restoration 
legislation. For example, in legislation restoring the Ysleta del Sur Pueblo and the Alabama and 
Cousliatta Indian Tribes of Texas to federal recognition. Congress clearly and affirmatively 
stated that “[a]Il gaming activities which are prohibited by the laws of the State of Texas are 
hereby prohibited on the reservation and on lands of the tribe.”'® In the Wampaiioag Tribal 
Council of Gay Head, Inc., Indian Clainis Settlement Act of 1987, Congress provided:

[TJhe settlement lands and any other land that may now or 
hereafter be owned by or held in trust for any Indian tribe or entity 
in the town of Gay Head, Massachusetts, shall be subject to the 
civil and criminal laws, ordinances, and jurisdiction of the

Pub, L. No, 95-195, § 7(d)(3), 91 Stat. 1418 (1977) (codified at 25 U.S.C. § 71 le(d)(3)).

Pub. L. No. 98-165, § 8(c)(3), 97 Stat. 1064 (1983) (codified at 25 U.S.C. § 713f(c)(3)),

Pub. L. No. 96-227, § 7(e)(2), 94 Stat. 320 (1980) (codified at 25 U.S.C. § 766(e)(2)).

'* Pub. L. No. 100-19. § 107(a), !01 Stat. 668 (1987) (codified at 25 U.S.C. § 1300g-6(a)>: Pub. L. No. 100-89,
207, 101 Stat. 672 (1987) (codified at 25 U.S.C. § 737(a)).

10

2017AR0000064

Case 1:17-cv-00033-SMR-CFB   Document 18-3   Filed 06/22/18   Page 64 of 322

App. 0063
Appellate Case: 19-2898     Page: 78      Date Filed: 10/31/2019 Entry ID: 4847775 



Commonwealth of Massachusetts and the town of Gmy Head,
Massachusetts (including those laws and regulations which 
prohibit or regulate the conduct of bingo or any other game of 
chance).

These statutes pre-date the PRA, as well as IGRA. Thus, when drafting the PRA, Congress was 
aware o f these prior limiting acts, but chose not to use such language.

Since then, Congress has frequently demonstrated Its intentions to limit a tribe’s ability to 
game on its lands by using explicit, unambiguous language. For example, in the Torres-Martinez 
Desert Cahuilla Indians Claims Settlement Act, Congress stated that the “Tribe may conduct 
gaining on only one site within the lands acquired pursuant to subsection 6(a)(1) as more 
particularly provided in the Settlement Agreement.”"’ In the Cow Creek Band of Umpqua Tribe 
of Indians Recognition Act, Congress used the language: “Real property taken into trust pursuant 
to this section shall not be considered to have been taken into trust for gaming (as that term is 
used ill the Indian Gaming Regulatory Act (25 U.S.C. 270! et seq.).”̂  ̂ Congress stated in the 
Rhode Island Indian Clainis Settlement Act that, “[fjor purposes of the Indian Gaming 
Regulatory Act (25 U.S.C. 2701 et seq.% settlement lands shall not be treated as Indian lands.” ®̂ 
In the Catawba Indian Tribe of South Carolina Land Claims Settlement Act of 1993, Congress 
stated “[t]he Indian Gaming Regulatory Act (25 U.S.C. 2701 etseq.) shall not apply to the 
T r i b e . N o  such statement about gaming appears in the plain language of the PRA,
Importantly, despite the fact that IGRA was enacted two yeans prior to the PRA, the PRA 
mentions neither IGRA nor gaming, but does apply to the Ponca Tribe ail laws of general 
application pertaining to tribes.

The geographic regions provided for within the PRA must be given meaning, however, 
because when interpreting a statute, the agency “is required to interpret statutes as a whole and 
avoid constractions that would render words or provisions superfluous or meaningless.” Grand 
Traverse Band o f  Ottawa and Chippewa Indians, 198 F. Supp, 2d at 930; see also Platt v. Union 
Pacific Railroad Co,, 99 U.S. 48, 58—59 (1878). As nientioned above, the States argue that 
Congress’s specific reference to acquisition ofland within the two counties reflects a 
congressional intent to limit restored land status to those areas. Ascribing such meaning to 
Congress’s geographic language suffers from a cramped reading of the PRA.

”  Pub. L. No. 100-95, § 9, 101 Stat. 709 (1987) (codified at 25 U.S.C. § 177lg).

Cf. Central Bank o f Denver v. First Interstate Bank o f  Denver, 5 11 U.S. 164, 176-177 ( 1994) (“Congress knew 
how to impose aiding and abetting liabilitj' when it chose to do so . . . [thus] [ i ] f . . .  Congress intended to impose 
aiding and abetting liability, we presume it would have used the words "aid” and "abet" in the statutory text. But it 
did not.”); Pinter v. Dahl, 486 U.S. 622, 650 (1988) (“When Congress wished to create such liability, it had little 
trouble doing so”).

21Pub. L, No. 106-568, § 606(b), 114 Stat. 2868, (2000) (codified at 25 U.S.C. |  177id(b».

“  Pub. L. No. 105-256, § 9, 112 Stat. 1896 (1998) (codified at 25 U.S.C. § 712e).

Pub. L. No. 104-208, § 330(3), 110 Stat. 3009 (1996) (codified as amended at 25 U.S.C. § 1708(b)).

Pub. L, No. 103-116, § 14(a). 107 Stat. 1118 (1993) (codified at 25 U.S.C. § 9411(a)).

11.
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It is important to acknowledge that “restoration acts are products of political negotiation 
in accordance with the parties’ relative pow'er in Coiigi'ess.” Oregon v, Norton, 271 F. Supp. 2d 
at 1279-80. hi Oregon v. Norton, concerning the Coos, Lower Umpqua and Siuslaw Restoration 
Act, the court stated that “[ajbsent explicit evidence of congressional intent, [it is] disinclined to 
ascribe a greater meaning to” Congress’s inclusion of an additional piece ofland in the Tribe’s 
restoration act. Id  at 1280 (finding that the restoration act did not limit the Tribe’s restored 
land). In the present matter, as in that case, the Department will not ascribe greater meaning to 
Congress’s inclusion of a geographic region in the PRA for trust acquisitions. The geographic 
region in the PRA designated for trust acquisitions was added to the Act as a means of 
differentiating between the Secretary’s mandatory and discretionaiy trust acquisition authority. 
As shown in the legislative historj' to the PRA, the Department suggested an amendment to the 
bill due to its concern that the original bill would have required the Secretary to acquire into trust 
any land the Tribe offered anywhere in the United States."® Therefore, the inclusion of the 
geographic component in the PRA simply was a way for Congress to provide for some 
mandatory trust acquisitions in a limited area. The language regarding discretionay trust 
acquisitions within Knox and Boyd Counties in addition to the 1,500 acres is best understood as 
a clarification that 1,500 acres is not intended to be a statutory cap on the Secretary’s ability to 
take more land into trust within those counties. Finally, the cross-reference to the IRA makes it 
clear that the Secretary maintains his standard discretion to acquire lands outside of Knox and 
Boyd Counties into trust. The plain language of the statute is to delineate between mandatory' 
and discretionary acquisitions and no language on the face of the statute designates Knox and 
Boyd Counties as the exclusive area in which lands taken into trust may be considered restored 
under IGRA.

We also note that in reading the plain language of a statute, the Department must not read 
“a section of a statute . . .  in isolation from the context of the whole Act, and that in fulfilling 
[its] responsibility in interpreting legislation, [it] must not be guided by a single sentence or 
member of a sentence, but should look to the provisions of the whole law, and to its object and 
policy.” Richards v. U.S., 369 U.S. 1,11 (1962). Congress did not employ express language to 
preclude the Tribe from gaining restored land outside Knox and Boyd Counties but it did 
expressly apply the IRA and all federal laws of general application to the Tribe. This includes 
the IGRA. In addition, the PRA provides that, “[e]xcept as otherwise specifically provided in 
any other provision of this A ct. . nothing in this Act may be constmed as altering or affecting 
-  (1) any rights or obligations vvith respect to property.” 25 U.S.C. § 983b(d) (emphasis added). 
As noted above. Congress did not specifically limit restored lands status to Knox and Boyd 
Counties. Thus, the plain language of the PEA makes clear that, pursuant to the IGRA, the 
Tribe’s right to seek restored lands status for its property' located outside of the two counties is 
unaltered.

The IGRA, including its restored lands provision, was enacted in 19E8. tw'o years before 
the P lA ’s enactment. 25 U.S.C, § 2701 et seq. Courts have interpreted IGEA’s restored lands 
exception broadly due to a congressional intent that the exception ftilfilled an “equalization” 
purpose for restored tribes. See, e.g.. City o f  Roseville, 348 F.3d at 1030 (“Even assuming the 
policy underlying IGRA § 20(a) does support a narrow reading of the ‘restoration of lands’ 
exception, the IGRA exceptions in § 20(b)(2) as w'ell as [in the tribal restoration act at issue] alt

12
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embody policies counseling for a broader reading” and “[t]lie general purpose of IGfo.4 is 
‘promoting tribal economic development’ and ‘self-sufficiency.’”). They have also stated that 
the dearly defined purpose of IGRA, “to promote express statutory authority for the operation of 
such tribal gaming facilities as a means of promoting tribal economic development, and to 
provide regulatory protections for tribal interests in the conduct of such gaming,” demands that 
Congress clearly state its intent to narrow tribes’ right to game. Grand Traverse Band o f Ottawa 
and Chippewa Indians, 198 F. Supp. 2d at 933. The PRA must be read against the backdrop of 
the IR/\ and IGRA. The primary' purpose of the FRA, similar to the legislative purposes behind 
the IRA and IGRA, is to acquire lands for the Tribe on which to support tribal economic 
development and self-sufficiency. There is no clear and unequivocal evidence that Congress 
intended to limit the Secretary’s ability to acquire IGRA restored lands for the Tribe.

In sum, the plain meaning of the language referring to trust acquisitions in Knox and 
Boyd Counties in the PRA does not preclude the Tribe from acquiring trust lands that are 
considered restored for gaming purposes outside the two-county region. Congress has 
demonstrated its ability to use unambiguous language in other restoration acts that limits the 
Secretary’s ability to take land into trust for those tribes, or which limits the area in which the 
tribe can conduct gaming. Congress did not use such language in the PRA. In drafting the PRA, 
the geographic region language was added in order to limit the land the Secretary would be 
mandated to take into trust for the Tribe, not to limit the Secretary’s discretionary trust 
acquisition authority or to limit the universe of trust lands that may be considered restored for 
gaming purposes. Along that line, courts have held that Congress’s delineation of a geographic 
region for trust acquisitions in a tribe’s restoration act does not function to limit the tribe’s 
restored land outside of that geographic region. Finally, the PRA iiicoiporates IGRA, and that 
statute brings with it the fact-based test of which lands may constitute restored land. For these 
reasons, there is no basis to find a plain language restriction against application of the restored 
lands factors outside of Knox and Boyd Counties.

II. To the extent the PRA is deemed silent regarding IGRA’s restored lands
analysis on trust lands outside of Knox and Boyd Counties, Congress’ silence 
does not limit IGRA restored land status to the two counties.

As discussed in Section I above, the PRA does not preclude application of the restored 
lands factors to trust lands outside of Knox and Boyd Counties. Even assuming, for argument’s 
sake, that the statute is silent and therefore ambiguous, the Department will not interpret the 
statute to include such a preclusion. If a statute is silent or ambiguous on a particular question, 
then an agency must use its expertise to interpret the statute, and this interpretation should be 
given deference. Chevron, 467 U.S. at 843. When interpreting a statute that is silent with 
respect to a particular issue, it is important to note that:

‘not every silence is pregnant.’ In some cases. Congress intends 
silence to rule out a particular statutory application, while in others 
Congress’ silence signifies merely an expectation that nothing 
more need be said in order to effectuate the relevant legislative 
objective. An inference dravwi from congressional silence 
certainly cannot be credited when it is contrary to all other textual 
and contextual evidence of congressional intent.
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Burm V, U.S., 501 U.S. 129, 136 (1991) (additional quotation and citation omitted). We must 
also be mindful that, when interpreting a statute enacted for the benefit of an Indian tribe, the 
Indian canons of construction call for a presumption that such “statutes are to be construed 
liberallv in favor of Indians, with ambiguous provisions Interpreted to their benefit.” Montana v. 
Blackfeet Tribe, 471 U.S. 759, 766 (1985).

In City ofRomville, the Tribe possessed a parcel of trust land located in an area 
designated in the Tribe’s restoration act for discretioiiar}' trust acquisitions. 348 F.3d at 1022. In 
order to determine whether IGRA required such land to meet an additional qualification of prior 
tribal ownership to qualify as restored land, the court employed the Indian canons of 
construction. Id. at 1024. “IGRA is designed to promote the economic viability of Indian 
Tribes, and [the Auburn Indian Restoration Act] focuses on ensuring the same for the Auburn 
Tribe. In this context, the Indian canon requires the court to resolve any doubt in favor o f the 
tribe.” Id. at 1032. The federal court ultimately found “that the Auburn Tribe’s land qualifies as 
the ‘restoration of lands’ under IGRA § 20(b){l)(B)(iii) even though the land is not located on 
the Tribe’s former reser\'ation.” Id.

A similar focus on economic development in conjunction with the Indian canon of 
construction is appropriate in this present matter. Both IGRA and the PRA expressly emphasize 
Congress’s intent of promoting tribal self-sufficiency and economic well-being. Indeed, the first 
stated purpose of IGRA is “to provide a statutory basis for the operation of gaming by Indian 
tribes as a means of promoting tribal economic development, self-sufficiency, and strong tribal 
governments.” 25 U.S.C. § 2702(1). The PRA ensures the same for the Ponca Tribe, as Senator 
Kerrey, a sponsor of the PRA, explained that the goal of the PRA was to create a sustainable 
economy for the Tribe. See 135 C o n g . R e c . 13,024 (1989); see aim  discussion regarding The 
Ponca Restoration Act of 1990 supra pp. 4-6. Moreover, the PRA applies all federal laws of 
general application to Indians and Indian tribes, which would include IGRA, without limitation. 
Employing the Indian canons of construction thus leads to a conclusion that the PRA likewise 
does not place geographic restrictions on lands eligible for restored land status outside of Knox 
and Boyd Counties.

An important factor weighing in favor o f this constniction of the PRA is that it delineates 
a large tribal service area, which encompasses the Carter Lake parcel. In City o f Roseville, the 
Ninth Circuit explained that “the term ‘restoration’ can . . .  readily be construed to include lands 
acquired pursuant to the restoration statute . .,  from within the restored tribe’s service area 
designated in the [restoration act]U 348 F.3d at 1026 (emphasis added). Although the court in 
that case held that the parcel of land in question qualified as restored land because it fell within 
the specific geographic region designated in the restoration act for discretionary trust 
acquisitions, it went on to discuss alternative situations. Id. Because the Tribe’s restoration act 
also provided for discretionary trust acquisitions within its service area, dictating that such land 
would also qualify as part of the Tribe’s reservation, the court explained that, if the parcel were 
not located within the restoration act’s designated geographic region, its location in the sendee 
area would also qualify it as restored. Id. This language informs us that restored land status is 
not necessarily limited to an area set forth for mandatory' trust acquisitions and may include other 
lands.
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I'lie PRA also expressly provides for tribal development opportunities outside of Knox 
and Boyd Counties. The goal of the PRA is to create a sustainable economy for the Tribe by 
creating an economic development plan, rather than by reestablishing a reservation. 135 Cong. 
Rec. 13,024 (1989) (statement of Sen. Kerrey). Sponsors of the bill. Senators Exon and Kerrey, 
stressed that the economic plan was meant to assist the Tribe in overcoming historical 
disadvantages of relocation and teimination for nearly 30 years, to alleviate poverty , and to 
provide for economic sufficiency. Id. at 13,023-24. The Tribe and the Secretary developed an 
economic plan and submitted it to Congress in accordance with the PR.A, The plan authorized 
acquisition and development ofland in “key service areas of the Tribe.” Ponca Tribe of 
Nebraska Economic Development Plan, Ponca Tribe ofNebraska Tribal Council, Res. 99-1, at 2 
(1998). This included 160 acres of land in Douglas, Sarpy, md Pottawnttamie Counties for 
industrial and commercial uses—specifically, health care facilities, industrial development, and 
cultural tourism. Id  at 38, 41, 44-45. The Tribe’s Carter Lake parcel is located in 
Pottawattamie County, The Department approved the plan and submitted it to Congress on 
February 17, 2000, and Congress did not object to or modify the plan. By including trust 
acquisitions and commercial development in Carter Lake, the plan recognizes both the Tribe’s 
connections to that area and its intent to use that land for commercial purposes. The economic 
development plan further demonstrates that Congress intended that the Tribe gain discretionary 
acquisitions outside of the two counties to further the restoration of the Tribe and its lands. If 
Congress is deemed to have been silent in the PRA with respect to restored lands and gam ing, 
taken together, all of the congressionally mandated and authorized outgrowths of the PRA 
demonstrate that there was no intent by Congress to limit restored lands to the two designated 
counties. This conclusion is further bolstered by applying the Indian canons to the PRA, wliich 
counsels that statutory silence and ambiguity be resolved in the favor of the Tribe. Montana v. 
Blackfeet Tribe o f  Indians, 471 U.S. at 766 (“[SJtatutes are to be construed liberally in favor of 
the Indians, with ambiguous provisions interpreted to their beiiefif’).

Perhaps the most significant factor that weighs in favor of interpreting the PRA as 
permitting the application of restored lands factors to land outside of Knox and Boyd Counties is 
Congress’s general intent of providing restitution to tribes in restoring their federal recognition. 
Before the appeal to the District of Columbia Circuit Court of Appeals, the district court in City 
o f  Roseville reasoned that “‘restoration’ connotes concepts of restitution and reestablisliment,” 
and that “‘restoration of lands’ refers to lands taken into trust that would make the [tribe] whole, 
or place it in its ‘former’ position.” 219 F. Supp. 2d 130,160 (D.D.C. 2002). The district 
court’s assessment of Congress’s intent to restore land to the Tribe was framed in the construct 
of restitution,"® The D.C. Circuit Court used the term restitution in its broadest sense, stating that 
■■[gjiven the history' of Indian tribes’ confinement to reserv'ations, it is not reasonable to suppose 
that Congress intended Testoration’ to be strictly limited to land constituting a tribe’s reserv'ation 
immediately before federal recognition was terminated,” City o f  Roseville, 348 F.3d at 1027.

The Tribe’s history likewise validates an interpretation that permits a wider range of 
restored land possibilities than land in Knox and Boyd Counties. Historic Ponca territory 
extended east to slightly beyond the Missouri River and south to slightly beyond the Platte River, 
This territory includes what today is Carter Lake. The Tribe’s forced removal to Indian

*  ‘"[R estoration o f lands’ denotes a restitution to the Tribe of a land base” and when interpreting a restoration act, 
we “look[] to the [restoration act] as a guide in determining what lands Congress intended should be considered as 
lands sufficient to restore the [tribe] to its previous position.” City o f  Roseville, 2^9 ¥. Supp. 2d at 162.
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Temtory, reestablisliment in Nebraska, and subsequent terminatiott also must be read into the 
PRA in which Congress intended to provide restitution to the Tribe. This restitution 
encompassed lands to reconstitute the Tribe’s land base and to foster a sustainable economic 
base for the Tribe. To interpret the PRA as restricting the ability of the Tribe to restore lands and 
conduct economic developinent activity within its statutorily recognized historic territoiy is 
contrary to the intent of the PRA and to the Indian canons of construction.

Conclusion

In enacting the PRA, Congress did not legislatively limit application of the IGRA 
restored lands exception to only parcels in Knox and Boyd Counties. Therefore, parcels outside 
of those two counties may qualify for the restored lands exception if they meet the applicable 
factors under IGRA and legal precedent. The Secretaiy' of the Interior has previously taken land 
ill Carter Lake, Iowa, into trust for the Tribe, and the National Indian Gaming Commission 
should HOW' determine whedier that land qualifies as restored land under the applicable law.

If you have any questions, please feel free to contact me.

Sincerely,

ompkiiiiirary'
Solicitor
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iage 01

From mdmasonesqjuno.com
To tclake@charles-nix.com
Sent Tuesday November 262002 1144 AM
Subject Carter Lake settlement language

Tim

Following is the language to append to the notice of decision for the

trust acquisition for the Ponca Tribe of Nebraska in Carter Lake This

was negotiated with Asst Attorney General Jean Davis of the State of

Iowa and County Attorney Richard Crowl of Pottawattamie County Iowa

The trust acquisition of the Carter Lake lands has been made for

non-gaming related purposes as requested by the Ponca Tribe and

discussed in the September 15 2000 decision under the Regional
Directors analysis of 25 CFR 15 1.10c As an acquisition occurring

after October 17 1988 any gaming or gaming-related activities on the

Carter Lake lands are subject to the Two-Part Detennination under 25

U.S.C Sec 2719 In making its request to have the Carter Lake lands

taken into trust the Ponca Tribe has acknowledged that the lands are not

eligible for the exceptions under 25 U.S.C Sec 2719b1B There

may be no gaming or gaming-related activities on the lands unless and

until approval under the October 2001 Checklist for Gaming Acquisitions

Gaming-Related Acquisitions and Two-Part Determinations Under Section 20

of the Indian Gaming Regulatory Act has been obtained

On behalf ofthe Ponca Tribe of Nebraska request publication of the

decision to take the Tribes Carter Lake lands in trust as soon as

possible

Have Happy Thanksgiving

Michael Mason Esq
114 Jefferson Street

Oregon City OR 97045

503 723-8101 Telefax 723-8104

12/2/2002
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