
UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

 
DONNA M. GILBERT, JULIE MOHNEY, 
CHARMAINE WHITE FACE, and others 
similarly situated, 
 

Plaintiffs, 
 

v. 
 
RADM MICHAEL D. WEAHKEE, 
Principal Deputy Director Indian Health 
Service (IHS), JAMES DRIVING HAWK, 
Great Plains IHS Area Director, 
WILLIAM BARR, United States Attorney 
General, 
 

Defendants. 
 
 

 
  5:19-CV-05045-JLV 

 
 

DEFENDANTS’ REPLY  
BRIEF IN SUPPORT OF THEIR  

MOTION TO DISMISS 
 

  
COME NOW the defendants and submit this reply brief in support of 

their motion to dismiss.  Doc. 16.    

SUMMARY OF REPLY ARGUMENT 

The plaintiffs’ amended complaint must be dismissed pursuant to 

Federal Rules of Civil Procedure 12(b)(1), 12(b)(6), and 12(b)(7) because: 1) this 

Court lacks jurisdiction due to the plaintiffs’ lack of standing under Article III 

and their failure to identify an applicable waiver of the United States’ sovereign 

immunity from suit; 2) the plaintiffs have failed to state a claim upon which the 

requested relief can be granted; and 3) the plaintiffs have failed to join 

indispensable parties.       
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The plaintiffs’ responsive brief and accompanying materials, including 

the additional potential class action participants, do not overcome the 

jurisdictional defects in this case.  In fact, the plaintiffs’ recent filings reinforce 

the defendants’ arguments that jurisdiction does not exist for a variety of 

reasons.  Nor does the plaintiffs’ response enable them to meet their burden of 

proof for injunctive relief.  Finally, the plaintiffs’ requested relief regarding the 

new building construction is moot.  Therefore, for all of the reasons stated 

herein and in the defendants’ previously filed memorandum, this case should 

be dismissed with prejudice.  

ARGUMENT 

I. THIS COURT LACKS JURISDICTION OVER PLAINTIFFS’ CLAIMS 
 

The threshold issue in every federal court case is whether the court 

maintains jurisdiction over the action.  See Steel Co. v. Citizens for a Better 

Env=t, 523 U.S. 83, 94B96 (1998).  Federal courts have limited jurisdiction, and 

the law presumes that a cause of action lies outside its jurisdiction.  Kokkonen 

v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  

In their responsive brief, the plaintiffs assert that the burden is on the 

defendants to prove that jurisdiction is lacking, if the defendants challenge 

federal court jurisdiction.  See Doc. 19 at 2.  That argument is not supported 

by Supreme Court and Eighth Circuit precedent.  In fact, to the contrary, the 

party seeking to invoke federal jurisdiction must prove that jurisdiction exists.  

See DaimlerChrysler v. Cuno, 547 U.S. 332, 342 (2006); V S Ltd. P=ship v. 

Dep=t of Hous. & Urban Dev., 235 F.3d 1109, 1112 (8th Cir. 2000).   
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In this case, the plaintiffs cannot prove that jurisdiction exists.  Yes, the 

plaintiffs allege federal questions in their amended complaint -- the Indian Self-

Determination and Education Assistance Act (“ISDEAA”) and its regulations, 

the United States Constitution, and the Fort Laramie Treaty of 1868 (“1868 

Treaty”).  Doc. 5.  And, under certain facts and with certain parties, those 

federal questions will provide a basis for federal court jurisdiction.  However, 

under the facts and circumstances of the instant case, Plaintiffs Gilbert, 

Mohney, and White Face, with or without the 164 other individuals signing 

class action consent forms, do not have standing to bring claims under the 

federal questions they have alleged were violated by the Indian Health Services 

(“IHS”).  Further, the plaintiffs in this case do not have standing to assert 

employment or health care claims on behalf of other individuals.  Moreover, the 

plaintiffs have not and cannot show that there has been a waiver of the United 

States’ sovereign immunity, as to their claims, so as to provide jurisdiction for 

this Court to hear this case.   

A. Plaintiffs Lack Standing to Challenge the Assumption Contract 
under the ISDEAA  
 

“Article III commands that federal courts intervene only in ‘Cases’ or 

‘Controversies.’”  Owner-Operator Indep. Drivers Ass’n, Inc. v. United States 

Dep’t of Transp., 878 F.3d 1099, 1101 (8th Cir. 2018) (citing U.S. Const., Art. 

III, § 2).  “Standing is a doctrine that illuminates the contours of [the federal 

courts’] constitutional authority by ‘identify[ing] those disputes which are 

appropriately resolved through the judicial process.’”  Id. (citations omitted).  

“[T]here is no case or controversy unless the party initiating the action has 
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standing to sue.”  Owner-Operator Indep. Drivers Ass’n, Inc. v. United States 

Dep’t of Transp., 831 F.3d 961, 966. (8th Cir. 2016) (citing Allen v. Wright, 468 

U.S. 737, 750 (1984)).  Standing is a “jurisdictional prerequisite that must be 

resolved before reaching the merits of a suit.”  City of Clarkson Valley v. 

Mineta, 495 F.3d 567, 569 (8th Cir. 2007).  Thus, the “party seeking to litigate 

in federal courts must have ‘(1) suffered an injury in fact, (2) that is fairly 

traceable to the challenged conduct of the defendant, and (3) that it is likely to 

be redressed by a favorable judicial decision.’”  Owner-Operator Indep. Drivers 

Ass’n., Inc., 878 F.3d at 1101 (citing Spokeo, Inc. v. Robins, __ U.S. ___, 136 

S.Ct. 1540, 1547, 194 L.Ed.2d 635 (2016)). 

 Even if the plaintiffs, through their filed declarations, may be able to 

show that they or others have suffered some sort of injury since the contract 

between the Great Plains Tribal Chairmen’s Health Board (“GPTCHB”) and the 

IHS for the assumption of the Rapid City Service Unit (“RCSU”) became 

effective, they cannot meet the second and third prongs required for standing.  

The plaintiffs cannot show that the injury they have suffered is “fairly 

traceable” to the challenged conduct of the IHS, or that the injury is likely to be 

redressed by a favorable judicial decision.  Recourse for the injuries 

complained of by the plaintiffs or the declarants, if any, is found in a different 

forum, under a different statute, regulation, or policy, and against a specific 

alleged wrongdoer (defendant).  The injuries alleged in the declarations are not 

fairly traceable to the award of the assumption contract, nor would any of 
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those alleged injuries be redressed even if this Court were to enjoin the 

assumption contract.        

  The ISDEAA requires a request for self-determination to be founded 

“upon the request of any Indian tribe or by tribal resolution.”  25 U.S.C. § 

5321(a).  The statute allows only tribes or a tribal organization to challenge 

government action or inaction.  25 U.S.C. § 5331.  Thus, an individual plaintiff 

has no standing either to propose a self-determination contract, to object to 

the proposal of a self-determination request, to challenge the award of a self-

determination contract, or to challenge the administration of such a contract.  

The only parties that have standing to object to the award or the declination of 

a self-determination contract are tribes and tribal organizations.  

The plaintiffs argue that they have standing to sue under the ISDEAA, by 

stating, “[t]here are many other cases in which the United States was taken to 

court by Indian tribes,”  and citing the ISDEAA regulations which provide for 

an Indian tribe or tribal organization to request an informal conference or 

choose to sue in federal court.  See Doc. 19 at 3 (emphasis added).  True, tribes 

have successfully sued the federal government.  And, yes, tribes and tribal 

organizations have standing to sue the federal government under the ISDEAA 

and the District Courts have jurisdiction to hear such claims.  The ISDEAA 

gives the United States District Courts “original jurisdiction over any civil 

action or claim ... arising under this chapter …”  25 U.S.C. § 5331(a).   The 

purpose of the ISDEAA is for tribes or tribal organizations to enter into 

contracts with the federal government “to plan, conduct, and administer 
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programs or portions thereof …” for the delivery of health services to IHS 

beneficiaries.  25 U.S.C. § 5321(a).  Individual tribal members are beneficiaries 

to that contract, but they are not one of the contracting parties.  Individuals 

cannot sue to change or void the contract; only the contracting parties can sue 

to change or void the contract.  Merely to generally assert that the plaintiffs 

“have standing to demand participation in any P.L. 93-638 contract,” without 

citing any authority, does not make it so.  Id.   

To further defeat the plaintiffs’ claims, in this litigation the plaintiffs have 

sued only one of the parties to the 638 health care assumption contract, the 

IHS.  The other party to that contract, the GPTCHB has not been named as a 

defendant.  Neither have the two Tribes that authorized the GPTCHB to enter 

into the contract been joined, the Cheyenne River Sioux Tribe (“CRST”) and the 

Oglala Sioux Tribe (“OST”).  As set forth, infra, the GPTCHB, CRST, and OST 

are indispensable parties and without their joinder, this action must be 

dismissed.  

Plaintiffs also argue that 638 contracts require “the consent of the Indian 

community,” Doc. 19 at 4, yet they fail to cite any authority within P.L. 93-638, 

25 U.S.C. § 5301 et seq.  The quoted language is similar, but not identical, to 

language in 42 U.S.C. § 2001(b) (“Transfer Act”).  The purpose of the Transfer 

Act was to transfer all “functions, authorities, and duties of the Department of 

Interior … relating to the maintenance and operation of hospitals and health 

facilities for Indians” to the Public Health Service under the direction of the 

Secretary of Health and Human Services.  However, the Transfer Act does not 
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provide for a right of action or a waiver of sovereign immunity to challenge the 

award or declination of a contract under P.L. 93-638.   

Consent of the Indian community, in the context referenced by the 

plaintiffs, is voiced through the Indian tribe served.  25 U.S.C. § 5304(l).  

Indian tribes must authorize, by tribal resolution, the entry into a 638 contract 

with the federal government, either by the tribe itself or through a tribal 

organization.  25 U.S.C. § 5321(a).  In this case, both the CRST and the OST 

did authorize, via resolutions, the assumption of the provision of health care at 

the RCSU by the GPTCHB.  See Docs. 18-5 and 18-6.  As with any 

representative government, the CRST and OST tribal governments, 

representing their tribal members, took policy action on behalf of their tribal 

members.  When it comes to ISDEAA contracts, the voice of individual tribal 

members, living in Rapid City or elsewhere, is through their tribe and tribal 

officials.   

The plaintiffs further argue that dismissal of this complaint “would set a 

precedent that would enable any organization to take over the programs and 

services that benefit Indian people without their knowledge or consent.”  Doc. 

19 at 4.  However, their argument is inconsistent with the law and contrary to 

the facts in this case.  First, only tribal organizations can enter into ISDEAA 

contracts, not just any organization.  25 U.S.C. §§ 5304(l) and 5321(a).  

Second, the GPTCHB is not just “any organization.”  The GPTCHB has been 

deemed a bona fide tribal organization and has been entering into ISDEAA 

contracts or contract discussions since at least 2007.  See J.L. Ward Assocs. 
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Inc. v. Great Plains Tribal Chairmen’s Health Bd., 842 F.Supp. 2d 1163, 1166, 

1176 (D. S.D. 2012) (GPTCHB also entitled to sovereign immunity).  Third, the 

assumption of the RCSU by the GPTCHB was not done “without [the] 

knowledge or consent” of the Indian people.  There were numerous meetings 

held and correspondence with tribes, tribal members, and IHS employees 

throughout 2018 and 2019, either by the IHS or the GPTCHB or both, 

regarding the assumption of the Sioux San Hospital (“Sioux San”) by the 

GPTCHB.  See Docs. 18-8, 20, 20-3 through 20-15; White Face v. Church, et 

al., 5:18-CV-05087-JLV (“White Face (2018)”), Doc. 25, ¶¶ 7, 11, 12, 14.  

Moreover, there were community meetings dating back to at least 2016 

regarding community and tribal members’ concerns with the provision of 

health care at Sioux San.  White Face (2018), Doc. 25, ¶ 3.   

 Therefore, for all of the above reasons, the plaintiffs lack standing to 

challenge the assumption contract under the ISDEAA and the amended 

complaint should be dismissed.  

B. There Has Been No Applicable Waiver of the United States’ 
Sovereign Immunity   
 

In actions against a federal agency, the United States= consent to suit is a 

prerequisite of federal court jurisdiction.  See United States v. Mitchell, 463 

U.S. 206, 212 (1983).  “The United States, as a sovereign, cannot be sued with-

out its consent … [which] must be expressed unequivocally … [in a] 

congressional waiver [that] establish[es] the parameters of the court’s subject 

matter jurisdiction.”  Manypenny v. United States, 948 F.2d 1057, 1063 (8th 
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Cir. 1991) (citations omitted); see also United States v. Nordic Vill., Inc., 503 

U.S. 30, 33-34 (1992).  In the instant case, the plaintiffs have failed to identify 

a congressional waiver that identifies this Court’s subject matter jurisdiction.   

Thus, a failure to identify a waiver of sovereign immunity warrants 

dismissal for lack of jurisdiction pursuant to Rule 12(b)(1).  See Brown v. 

United States, 151 F.3d 800, 803-04 (1998).  

1. Monetary and Health Care-Related Damages (Federal Tort 
Claims Act) 
 

In their amended complaint, the plaintiffs specifically alleged that 

monetary damages are not sought.  See Doc. 5, § VI (A).  However, in their 

response to the defendants’ motion to dismiss, several individual declarants, 

including Plaintiffs Gilbert and Mohney, alleged monetary damages as part of 

their alleged injuries.  See Docs. 20, 21, 24, 25, 26, 26-1 at 43-45, 26-1 at 46-

48, 26-1 at 49-51, and 27.  Additionally, several declarants allege injury or 

damages related to the provision of health care at the Sioux San complex by 

either the Oyate Health Center (managed by the GPTCHB) or the IHS since the 

assumption contract became effective in July of 2019.  See Docs. 22, 23, 25, 

26-1 at 46-48, 26-1 at 49-51, 27, and 28. 

The Federal Tort Claims Act (“FTCA”) waives the sovereign immunity of 

the United States for "personal injury . . . caused by the negligent or wrongful 

act or omission of any employee of the Government while acting within the 

scope of his office or employment, under circumstances where the United 

States, if a private person, would be liable to the claimant in accordance with 

the law of the place where the act or omission occurred."  28 U.S.C. § 1346(b).  
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The FTCA’s limited waiver of sovereign immunity includes claims arising from 

the performance of functions under a 638 contract.  See 25 U.S.C. § 450f. 

 The timely filing of an administrative claim and exhaustion of 

administrative remedies are jurisdictional prerequisites to suit for monetary 

damages resulting from any injury allegedly caused by an act or omission of a 

federal employee.  Sanders v. United States, 760 F.2d 869, 872 (8th Cir. 

1985); see also Rucker v. United States Dep’t of Labor, 798 F.2d 891 (6th Cir. 

1986); McNeil v. United States, 508 U.S. 106 (1993) (dismissing FTCA action 

when plaintiff failed to exhaust administrative remedies prior to filing claim in 

district court).  The FTCA expressly provides that “[a]n action shall not be 

instituted upon a claim against the United States for money damages for 

injury or loss of property or personal injury or death caused by the negligent 

or wrongful act or omission of [government employee], unless the claimant 

shall have first presented the claim to the appropriate Federal agency [and it 

was denied].”  28 U.S.C. § 2675(a).  “Section 2675 clearly makes the filing of 

an administrative claim a mandatory condition precedent to the filing of a civil 

action against the United States for damages arising from the negligent act or 

omission of any Government employee[.]”  Melo v. United States, 505 F.2d 

1026, 1028 (8th Cir. 1974); see also Manko v. United States, 830 F.2d 831 

(8th Cir. 1987); Mader v. United States, 654 F.3d 794 (8th Cir. 2011) (finding 

that conformity with FTCA claim presentment requirements is jurisdictional). 

In this case, the plaintiffs did not allege in their amended complaint that 

they presented and exhausted an administrative claim under the FTCA.  See 
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Doc. 5.  This deficiency alone acts as a jurisdictional bar.  Sanchez v. United 

States, 49 F.3d 1329, 1329-30 (8th Cir. 1995); Bellecourt v. United States, 994 

F.2d 427, 430 (8th Cir. 1993).  Nor do the individual declarants assert that 

they have filed or exhausted an administrative claim for their damages under 

the FTCA.  See Docs. 5, 20, 21, 22, 23, 24, 25, 26, 26-1 at 43-45, 26-1 at 46-

48, 26-1 at 49-51, 27, and 28.  In fact, the agency has established that there is 

no record of any administrative FTCA claim filed with the United States 

Department of Health and Human Services (“HHS”) by Plaintiffs Gilbert or 

Mohney, or Declarants Michael Long, Aaron Circle Bear, Ed Banley, Evalina 

Murphy, Howard Herman, Lynn Pourier, Troy Fairbanks, Robert Prue, and/or 

Tylor Chapman.  See Declaration of James C. Anagnos, filed herewith.   

If the plaintiffs, including the declarants, are seeking money damages 

from the IHS, HHS, or the United States, a proper claim must first be 

presented to the federal agency and administratively exhausted.  Because the 

plaintiffs have not met the jurisdictional presentment and exhaustion 

requirements of the FTCA, the Court does not have subject matter jurisdiction 

to hear any claim for money damages for injury or loss of property and the case 

should be dismissed.1 

 

 

                                       
1 As previously briefed by the defendants, neither the plaintiffs nor the 

individual declarants have standing to bring claims related to the provision of 
health care on behalf of other individuals.  See Doc. 17 at 12-14. 
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2. Employment Claims 

In the plaintiffs’ responsive filings, they assert specific employment 

claims and issues regarding themselves and those of six other declarants.  See 

Docs. 20, 21, 24, 25, 26, 26-1 at 43-45, 26-1 at 46-48, 26-1 at 49-51, and 27.  

However, in this case, the plaintiffs have not plead and cannot show an 

applicable waiver of the United States’ sovereign immunity as to those claims.  

Doc. 5.  The instant lawsuit – challenging the ability of the GPTCHB and the 

IHS to contract for the assumption of the provision of health care at the RCSU 

under the ISDEAA – is not the proper forum for individual employees to bring 

their own substantive employment actions. 

To the extent the two plaintiffs and the six other individuals are 

challenging specific employment actions, whether it be reductions in force 

(“RIF”), Intergovernmental Personnel Agreements (“IPA”), or the failure to be 

promoted or to receive a direct hire offer from the GPTCHB, this Court does not 

have jurisdiction to hear those claims because the individuals must first 

exhaust their administrative remedies.  To challenge a RIF action, an affected 

employee must first either bring a grievance under the negotiated grievance 

procedures in the union’s Collective Bargaining Agreement (“CBA”) or appeal 

the RIF to the Merit Systems Protection Board (“MSPB”).  See Villante v. Dep’t 

of the Navy, 33 M.S.P.R. 542 (May 6, 1987).  Failure to first exhaust the 

appropriate administrative remedies deprives this Court of subject matter 

jurisdiction.  Andrade v. Lauer, 729 F.2d 1475, 1484-88 (D.C. Cir. 1984).  See 
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also Carter v. Kurzejeski, 706 F.2d 835, 837-43 (8th Cir. 1983).  See also Docs. 

20-3 at 2-5, 26-1 at 13-16, 26-1 at 52-55.    

The plaintiffs’ amended complaint does not allege that any employee has 

exhausted his or her administrative remedies regarding an adverse 

employment action.  See Doc. 5.  Similarly, the former federal employees who 

were allegedly part of the RIF when the assumption became effective, do not 

assert in their declarations that they have exhausted their administrative 

remedies.  See Docs. 21, 24, 26-1 at 43-45, 26-1 at 46-48, and 26-1 at 49-51.  

Thus, because the United States has not waived its sovereign immunity with 

regards to those claims, this Court does not have jurisdiction to hear them.2   

Therefore, for all of the above reasons, the plaintiffs’ employment claims 

should be dismissed with prejudice. 

II. PLAINTIFFS FAIL TO STATE A CLAIM UPON WHICH RELIEF MAY 
BE GRANTED AS TO THEIR 1868 TREATY CLAIM 

 
The defendants have briefed in detail why the plaintiffs’ 1868 Treaty 

claim should be dismissed for failure to state a claim upon which relief can be 

granted.  Doc. 17 at 14-16.  The plaintiffs’ responsive brief, or documents filed 

therewith, do not cure that defect.  See Docs. 19-29.   

The plaintiffs argue that they should be able to sue the United States for 

violations of the 1868 Treaty, because Indian tribes have been able to do so.  

                                       
2 As with the provision of health care, neither the plaintiffs nor the 

individual declarants have standing to bring employment claims on behalf of 
other individuals.  See Doc. 17 at 12-14.   
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Doc. 19 at 2 (noting the ability of the Sioux Nation to sue the United States in 

1920, and also citing Shoshone Tribe v. United States).  They further cite cases 

in which tribal members have sued under treaties to invoke hunting and 

fishing rights.  See Doc. 19 at 9-10.   However, the plaintiffs cite no authority 

for the proposition that individuals have a private cause of action against the 

United States under Article 13 of the 1868 Treaty that covers health care.  In 

fact, Plaintiff White Face conceded in the hearing in her 2018 case that a 

private cause of action does not exist under Article 13, and instead such an 

action exists only under Article I of the Treaty (the bad men clause).  See White 

Face (2018), Doc. 31 at 13.  This Court seemed to agree.  Id. at 13, 49. 

Therefore, the plaintiffs’ 1868 Treaty claim should be dismissed for 

failure to state a claim upon which relief can be granted. 

III. PLAINTIFFS FAILED TO JOIN INDISPENSABLE PARTIES  
 

An action may be dismissed under Federal Rule of Civil Procedure 

12(b)(7), for failure to join an indispensable party.  Fed. R. Civ. P. 19(a)(1).  

Defendants have previously briefed this issue in detail, including the standards 

required under the Federal Rules and the case law.  See Doc. 17 at 16-18.  In 

their responsive brief, the plaintiffs basically dismiss the issue out of hand.  

See Doc. 19 at 11-12.  They argue that the GPTCHB is not a tribal 

organization, Doc. 19 at 11, 14, despite precedent in this District to the 

contrary.  See J.L. Ward Assocs., Inc., 842 F.Supp. 2d 1163 (D. S.D. 2012).  

They fail to offer any substantive argument or case law support for why it is not 

necessary to join the GPTCHB or either the CRST or OST tribes in this action, 
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or discuss at all the impossibility of joining other sovereigns.  Yet, in their 

filings, the plaintiffs allege wrongdoing by the GPTCHB, its employees, the 

Oyate Health Center, the CRST, and the OST.  See Docs. 20, 20-5 through 20-

9, 20-12, 20-14, 21, 24-26, 26-1 at 43-45, 26-1 at 46-48, 27, and 29.  

Nonetheless, the plaintiffs failed to join those entities in this litigation.   

Because the GPTCHB is a party to the assumption contract with the IHS 

under the ISDEAA, and the CRST and the OST directed the GPTCHB by 

resolution to enter into the contract with the IHS, they are indispensable 

parties to this litigation.  Their absence impedes their ability to protect their 

interest in the ISDEAA assumption contract.  Fed. R. Civ. P. 19(a)(1)(A).  

Therefore, because they have not been joined as parties, this action should be 

dismissed with prejudice. 

IV. PLAINTIFFS’ INCLUSION OF ADDITIONAL POTENTIAL CLASS 
ACTION MEMBERS DOES NOT CURE THE JURISDICTIONAL 
DEFICIENCIES IN THIS ACTION 

 
The plaintiffs initially moved to certify a class for a class action lawsuit, 

Doc. 12, attaching 123 consent forms from individuals presumably living in the 

Rapid City community who are or would be beneficiaries for health care 

benefits at the RCSU.  See Doc. 12-1.  Recently, the plaintiffs filed another 

batch of individual consent forms totaling 167 pages.  See Doc. 30.  The second 

batch of consent forms, Doc. 30, contains the same 123 forms contained in 

Doc. 12, only in alphabetical order, as well as 43 consent forms for additional 

persons.  Patrick Lee’s consent is twice contained in Doc. 30, thus, the 
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plaintiffs submitted a total of 166 consent forms, which include two of the 

three named plaintiffs.  Compare Docs. 12, 30.   

However, as noted in the defendants’ initial brief, it makes no difference – 

as to the jurisdictional deficiencies in this case – if the case is brought by one 

plaintiff, 166 plaintiffs, or a class action of individual tribal member plaintiffs.  

See Doc. 17.  They still do not have standing nor can they establish subject 

matter jurisdiction to bring their claims under the ISDEAA because they are 

not a tribe or tribal organization, or under the 1868 Treaty because they are 

not a tribe.  Id.  The plaintiffs have failed to join indispensable parties as 

defendants, and no private right of action exists for individual community 

members, regardless of the number, under Article 13 of the 1868 Treaty or 

under the ISDEAA.    

Therefore, because a class action is not proper in this case and it does 

not cure the jurisdictional defects of the plaintiffs’ case, regardless of the 

number of individuals consenting, the defendants’ motion to dismiss should be 

granted with prejudice.   

V. PLAINTIFFS’ REQUEST FOR RELIEF REGARDING THE 
CONSTRUCTION OF NEW BUILDINGS IS MOOT 
 

In their prayer for relief, the plaintiffs request that the Court order the 

construction of new buildings to be located on the current site of the RCSU at 

3200 Canyon Lake Drive.  Doc. 5, § V at 5.  That requested relief appears to 

have been carried over from the complaint in the previous case.  See White 

Face (2018), Doc. 1, § V at 6.  In the hearing in the 2018 case, Plaintiff White 

Face conceded that the construction issue was moot, as the contemplated new 
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construction would be located on the Canyon Lake Drive site.  White Face 

(2018), Doc. 31 at 17-18.  Therefore, the plaintiffs’ requested relief in this case 

regarding the new construction is moot.    

CONCLUSION 

 For all of the above reasons, and those set forth in the defendants’ initial 

brief in support of their motion to dismiss, the plaintiffs’ case should be 

dismissed with prejudice for lack of standing, lack of subject matter 

jurisdiction, failure to state a claim upon which relief can be granted, and 

failure to join indispensable parties pursuant to Fed. R. Civ. P. 12(b)(1), 

12(b)(6), and 12(b)(7).  Further, even if this Court had jurisdiction to hear the 

plaintiffs’ claims, they should be dismissed on the merits because the plaintiffs 

cannot meet their burden of proof for the entry of a permanent injunction. 

 Submitted this 6th day of November, 2019. 
 

RONALD A. PARSONS, JR. 
United States Attorney 
 
 /s/ SaraBeth Donovan  
SARABETH DONOVAN 
Assistant U.S. Attorney 
515 Ninth Street, Suite 201 
Rapid City, SD  57701 
Phone:  605-342-7822 
Sarabeth.donovan2@usdoj.gov 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 6th day of November, 2019, I caused copies 
of the foregoing Defendants’ Reply Brief to be served upon the following via the 
CM/ECF system: 
 
Patrick A. Lee, Esq. 
203 E. Oakland Street 
Rapid City, SD 57701 
plee@olc.edu 
 

 

 
 
      /s/ SaraBeth Donovan  
      Assistant U.S. Attorney 
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