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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

 

GEORGE HENGLE, et al.,    : 

       :   

    Plaintiffs,  :  

       : 

v.       :   Civil Action No. 3:19-cv-00250 (DJN) 

       : 

SCOTT ASNER, et al .,    : 

       : 

Defendants.  : 

 

PLAINTIFFS’ OPPOSITION TO THE TRIBAL DEFENDANTS’ 

MOTION FOR LEAVE TO APPEAL UNDER 28 U.S.C. § 1292(b) 

 

 Plaintiffs, George Hengle, Sherry Blackburn, Willie Rose, Elwood Bumbray, Tiffani 

Meyers, Steven Pike, Sue Collins, and Lawrence Mwethuku, by counsel, respectfully submit this 

Memorandum in Opposition to the Tribal Defendants’ Motion for Leave to Appeal under 28 

U.S.C. § 1292(b) (Dkt. 112).  

INTRODUCTION 

 Pursuant to 12 U.S.C. § 1292(b), the Tribal Defendants urge the Court to certify the 

following question for appeal: “whether Tribal law governs the loan agreements?” Dkt. 113 at 1. 

This question, however, fails to satisfy the requirements of § 1292(b), which allows a district court 

to certify an otherwise non-appealable order if it: (1) involves “a controlling question of law;” (2) 

as to which “there is substantial ground for difference of opinion;” and (3) that will “materially 

advance the ultimate termination of the litigation[.]” 12 U.S.C. § 1292(b). The Tribal Defendants’ 

request fails to satisfy each one of these elements, let alone all three as required by § 1292(b). 

 For starters, despite the Tribal Defendant’s continued effort to overstate the scope of the 

Virginia Supreme Court’s decision in Settlement Funding, there is not a substantial ground for 

difference of opinion on this issue, which requires a showing that a “difference of opinion exists 
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between courts,” thereby “creating the need for an interlocutory appeal to resolve the split or 

clarify the law.” KPMG Peat Marwick, L.L.P. v. Estate of Nelco, Ltd., Inc., 250 B.R. 74, 82-83 

(E.D. Va. 2000) (Spencer, J.) (citing McDaniel v. Mehfoud, 708 F.Supp. 754, 756 (E.D. Va. 1989) 

(Merhige, J.) (“Counsel’s disagreement with the Court is simply not reason enough to grant an 

interlocutory appeal.”)) (emphasis added). In this instance, there is no difference of opinion 

“between courts” as to the limited scope of Settlement Funding and, worse yet for the Tribal 

Defendants, their same argument has been rejected on five separate occasions by four different 

judges.1 Because there is no difference of opinion between courts on this question, it fails to satisfy 

a threshold requirement of § 1292(b). 

 In addition to the lack of difference of opinions between courts, the Tribal Defendants’ 

motion fails for several other reasons—any one of which independently warrants denial of the 

motion. First, in order for a question to be “controlling,” the “district court must actually have 

decided such question.” Virginia ex rel. Integra Rec LLC v. Countrywide Sec. Corp., No. 

3:14CV706, 2015 WL 3540473, at *4 (E.D. Va. June 3, 2015) (citation omitted). The Court’s 

opinion, however, strongly suggests it did not conclusively determine this issue. Jan. 9, 2020 

Memo. Op., Dkt. 109 at 53 (“Plaintiffs allege that they accepted their loans while in Virginia, so 

Virginia law governs the loans’ validity at this stage.” (emphasis added)). Second, although closely 

related to the first point, determining “a choice of law analysis is fact-intensive and context 

specific.” Banner Life Ins. Co. v. Bonney, 2011 WL 5027498 at *8 (E.D. Va. Oct. 21, 2011). 

 

1 See Gibbs v. Haynes Invs., LLC, 368 F. Supp. 3d 901, 929 n.49 (E.D. Va. 2019); Gibbs v. Stinson, 

No. 3:18CV676, 2019 WL 4752792, at *28 n.63 (E.D. Va. 2019); Re: Commonwealth of Virginia 

v. NC Fin. Sols. of Utah, LLC, 100 Va. Cir. 232, *1 (2018) (letter opinion); Williams v. Big Picture 

Loans, LLC, No. 3:17-cv-461, ECF No. 119 (March 12, 2018) (Order); Transcript of Motions 

Hearing at 19, Hayes v. Delbert Servs. Corp., No. 3:14-cv-258-JAG, Nov. 4, (2016) (indicating 

that the Court was not going to dismiss the plaintiffs RICO claims), attached as Exhibit 1. 
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Because the Court’s opinion, in part, relied on uncontested facts taken as true at this posture, it 

does not involve a “narrow question of pure law” appropriate for § 1292(b) certification. See, e.g., 

Integra Rec, 2015 WL 3540473 at *8 (denying a request for § 1292(b) where the resolution was 

grounded in facts). 

 Third, an immediate appeal would not materially advance the ultimate termination of the 

litigation. Even assuming the Fourth Circuit takes the appeal and rules in the Tribal Defendants’ 

favor, such ruling would not materially advance the ultimate termination of the litigation because 

the Court would then be tasked with applying an unknown body of law, which may create unique 

claims and defenses. Furthermore, Plaintiffs would still be able to argue that the choice-of-law 

provisions are unenforceable for other reasons, including unconscionability,2 fraud, and 

overreaching. And, of course, if the Tribal Defendants have it their way, this case will be compelled 

to arbitration or they will be dismissed from this litigation based on their purported sovereign 

immunity. Because of these independent issues, it is entirely possible that an immediate appeal of 

the choice of law would have no impact whatsoever on the ultimate termination of this litigation.  

 For each of these reasons and as more fully explained below, Plaintiffs respectfully request 

the Court to deny the Tribal Defendants’ motion.  

LEGAL STANDARD 

Before granting an interlocutory appeal, § 1292(b) requires a district court to certify that 

the order for appeal “[1] involves a controlling question of law [2] as to which there is substantial 

 

2 The Court’s Memorandum Opinion did not squarely address Plaintiffs’ unconscionability 

arguments, presumably because the Court was only making a preliminary determination for the 

purpose of addressing the motion to dismiss. Compare Jan. 9, 2020 Memo. Op., Dkt. 109; with 

Pls.’ Opp. Motion to Dismiss, Dkt. 98 at 15-20. Thus, even if the Fourth Circuit reverses this 

Court’s decision regarding the effect of Virginia public policy on the choice-of-law, the provision 

would still remain the subject of attack on this and other grounds.   
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ground for difference of opinion and [3] that an immediate appeal from the order may materially 

advance the ultimate termination of the litigation.” Difelice v. U.S. Airways, Inc., 404 F. Supp. 2d 

907, 908 (E.D. Va. 2005) (alteration in original). The court must certify “all three” factors are met 

in order to grant certification for appeal. Integra Rec LLC, 2015 WL 3540473, at *4. “And 

consistent with this principle, the Fourth Circuit has made clear that ‘certainly the kind of question 

best adapted to discretionary interlocutory review is a narrow question of pure law whose 

resolution will be completely dispositive of the litigation, either as a legal or practical matter, 

whichever way it goes.’” Difelice, Inc., 404 F. Supp. 2d at 908.  

It is widely recognized that, “because § 1292(b) is contrary to the general rule that appeals 

may be had only after a final judgment, it should be used sparingly and its requirements must be 

strictly construed.” Id. Put differently, “[c]ertification for interlocutory review under § 1292(b) is 

an ‘extraordinary remedy’ available only in ‘exceptional situations.’” Cooke-Bates v. Bayer 

Corp., 2010 WL 4789838, at *2 (E.D. Va. Nov. 16, 2010) (emphasis added); Difelice, 404 F. Supp. 

2d at 908 (“[T]he certification of an interlocutory appeal requires ‘exceptional circumstances that 

justify a departure from the basic policy limiting appellate review to final judgments.’” (emphasis 

added)); Integra Rec, 2015 WL 3540473, at *3 (noting that “[i]nterlocutory appeals are an 

‘extraordinary remedy’” and that “[s]ection 1292(b) is not intended to allow interlocutory appeals 

in ordinary suits” (emphasis added). Thus, “[e]ven if the requirements of [S]ection 1292(b) are 

satisfied, the district court has ‘unfettered discretion’ to decline to certify an interlocutory appeal 

if exceptional circumstances are absent.” Integra Rec, 2015 WL 3540473, at *3 (emphasis added) 

(quoting Manion v. Spectrum Healthcare Res., 966 F. Supp. 2d 561, 567 (E.D.N.C. 2013)). 

Further, “[s]ection 1292(b) ensures such an extraordinary remedy will not be granted 

lightly by requiring ‘dual judicial discretion’ in the certification and acceptance of the appeal.” 
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Integra Rec, 2015 WL 3540473, at *3 (emphasis added). “Thus, even if the district court certifies 

an order for interlocutory appeal, the movant must still demonstrate the existence of ‘exceptional 

circumstances’ to the court of appeals.” Id. 2015 WL 3540473, at *3 & n.9 (emphasis added).  

ARGUMENT 

The Tribal Defendants’ motion fails to establish their heavy burden under § 1292(b). The 

Tribal Defendants not only failed to articulate that exceptional circumstances are present, but they 

have failed to establish that any of the three § 1292(b) factors are met. Plaintiffs address each of 

the three factors in more detail below.  

I. No difference of opinion exists about the limited scope of the Virginia Supreme 

 Court’s decision in Settlement Funding.  

“[A]n interlocutory appeal will lie only if a difference of opinion exists between courts on 

a given controlling question of law, creating the need for an interlocutory appeal to resolve the 

split or clarify the law.” KPMG Peat Marwick, 250 B.R. at 82 (emphasis in original) (citing 

Mehfoud, 708 F. Supp. at 756); see also Cooke-Bates, 2010 WL 4789838, at *2. “Such ground 

‘must arise “out of a genuine doubt as to whether the district court applied the correct legal standard 

in its order.”’” Integra Rec, 2015 WL 3540473 at *5 (quoting CookeBates, 2010 WL 4789838, at 

*2). “As this Court has explained, when it comes to certifying an issue for interlocutory appeal, ‘it 

matters not whether the lower court simply got the law wrong ... What matters is whether courts 

themselves disagree as to what the law is.’” Cooke-Bates, 2010 WL 4789838 at *2 (quoting KPMG 

Peat Marwick, 250 B.R. at 83). Further, “[a] mere lack of unanimity, or opposing decisions outside 

of the governing circuit, need not persuade a court that a substantial ground for disagreement 

exists.” Integra Rec, 2015 WL 3540473, at *5 (internal citations omitted).  

Tribal Defendants cannot and do not point to a disagreement among courts. Instead, the 

Tribal Defendants mischaracterize the “substantial ground for difference of opinion” standard, 
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contending that it exists when there is “a genuine doubt as to whether the district court applied the 

correct legal standard in its order.” Dkt. 113 at 4 (citing Integra Rec, 2015 WL 3540473 at *5). 

Against this backdrop, the Tribal Defendants return to their same strained interpretation of the 

Virginia Supreme Court’s decision in Settlement Funding, LLC v. Von Neumann-Lillie, 645 S.E.2d 

436 (Va. 2007), contending that “there is ‘genuine doubt’ about the Court’s ruling because the 

available law from the Virginia Supreme Court at least suggests it would rule the other way.” Dkt. 

113 at 5. But, “a party’s own disagreement with a district court’s conclusion does not constitute 

‘substantial ground[s] for difference of opinion.’ ” Al Maqaleh v. Gates, 620 F.Supp.2d 51, 55 

(D.D.C. 2009) (internal quotation omitted). Instead, a party must show that “courts, as opposed to 

parties, disagree on a controlling question of law.” Integra Rec, 2015 WL 3540473 at *5 (citing 

Cooke-Bates, 2010 WL 4789838, at *2).  

The Tribal Defendants ignore the requirement of showing a disagreement between courts 

because no disagreement exists. As the Court explained in this case: “Settlement Funding does not 

squarely reject the argument that a choice-of-law provision violates public policy when the chosen 

law permits interest rates above Virginia’s usury cap. Rather, Settlement Funding addressed only 

an evidentiary issue of whether Settlement Funding had met its burden to prove the substance of 

Utah law.” Jan. 9, 2020 Memo. Op., Dkt. 109 at 50. In reaching this conclusion, the Court noted 

that other courts “have also narrowly interpreted the Settlement Funding decision” consistent with 

the Court’s opinion. Id. (citing Gibbs I, 368 F. Supp. 3d at 929) (Lauck, J.); Commonwealth v. NC 

Fin. Sols, of Utah, LLC, 2018 WL 9372461 (Va. Cir. Ct. Oct. 28, 2018)). This should be the 

beginning and the end of the analysis—there cannot be a “substantial ground for difference of 

opinion” where courts have uniformly rejected the precise issue sought to be appealed.  
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In addition to those decisions, Judge Payne also denied a request to dismiss a similar case 

based on Settlement Funding, albeit without issuing an opinion. Williams v. Big Picture Loans, 

LLC, No. 3:17-cv-461, ECF No. 119 (March 12, 2018) (Order) (concluding that the complaint in 

that case “plausibly and adequately pleads a claim for declaratory relief (COUNT ONE) in that the 

choice-of-law and forum-selection provisions of the agreements at issue are void and 

unenforceable under Virginia law . . . .”). In that case, the defendant sought dismissal based on the 

same flawed interpretation of Settlement Funding. See Brief in Support of Motion to Dismiss at 

10-14, Williams v. Big Picture Loans, No. 3:17-cv-00461 (E.D. Va.), ECF No. 37 (relying on 

Settlement Funding for the proposition that Virginia’s public policy against usury is trumped by 

Virginia’s policy to uphold contractual provisions in an analogous case). Similarly, Judge Gibney 

also rejected a similar request in a comparable case, but the parties settled before Judge Gibney 

issued his opinion. Transcript of Motions Hearing at 19, Hayes v. Delbert Servs. Corp., No. 3:14-

cv-258-JAG, Nov. 4, (2016) (indicating that the Court was not going to dismiss the plaintiffs RICO 

claims), attached as Exhibit 1.3 

In sum, every court decision to have interpreted Settlement Funding under analogous 

circumstances is consistent with this Court’s decision. Because no substantial ground for 

difference of opinion exists, the motion should be denied without even considering the other two 

requirements. Cooke-Bates, 2010 WL 4789838, at *4 (denying a § 1292(b) request for certification 

because the movant failed to “bring to the Court’s attention an issue upon which there is a 

substantial ground for disagreement.”); id. at. n. 4 (noting that the “Court need not decide whether 

 

3 The Hayes defendants argued that under the holding in Settlement Funding a similar choice-of-

law provision “must stand” and that Settlement Funding “rejected Plaintiffs’ Virginia public policy 

arguments.” See Defendants Reply Brief in Support of their Motion to Dismiss for Failure to State 

a Claim at 13, Hayes v. Delbert Servs. Corp., No. 3:14-cv-258-JAG, ECF No. 171.  
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the issues” satisfy either of the other requirements because the Court “concludes substantial 

grounds for disagreement do not exist with respect to any of the issues[.]”); KPMG Peat 

Marwick, 250 B.R. at 83 (same).  

II. The question sought to be certified is neither “controlling” nor one of “law.”  

 Section 1292(b) also requires a party to “demonstrate that the question sought for 

certification is a ‘controlling question of law.’ ” Integra Rec, 2015 WL 3540473, at *4 (quoting 

28 U.S.C. § 1292(b)). Broken down, “[t]his element” includes “two requirements: the question 

must be ‘controlling’ and it must be one ‘of law.’” Id. Neither element is satisfied here. 

First, in order for a question to be “‘controlling,’ the district court must actually have 

decided such question.” Id. Addressing this requirement, of course, requires a close examination 

of the question sought for certification, which the Tribal Defendants specify as: “whether Tribal 

law governs the loan agreements?” Dkt. 113 at 1. The Court’s opinion, however, strongly suggests 

it did not conclusively determine this issue. Jan. 9, 2020 Memo. Op., Dkt. 109 at 53 (“Plaintiffs 

allege that they accepted their loans while in Virginia, so Virginia law governs the loans’ validity 

at this stage.”) (emphasis added). If the Court deferred conclusively determining this question, it 

fails to satisfy the “controlling” element necessary for § 1292(b) certification.  

In addition, the question sought to be certified—whether Tribal law governs the 

agreement—was not the actual question decided by the Court.4 At most, the Court conclusively 

determined that the choice-of-law provision in the loan agreements are unenforceable because it 

would violate Virginia’s well-established public policy against usurious lending practices. While 

 

4 This is another ground for denying the motion for interlocutory appeal. See Fannin v. CSX 

Transp., Inc., 873 F.2d 1438, 1989 WL 42583, at *2 (4th Cir. 1989) (stating that “a statement of 

the precise nature of the controlling question of law involved” is required) (quoting Clark–Deitz 

& Assocs.–Eng’rs v. Basic Constr. Co., 702 F.2d 67, 68 (5th Cir.1983)).  
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somewhat related, whether tribal law “governs the loan agreements” is a far more complicated 

question than the one actually decided by the Court, i.e., whether Virginia’s public policy renders 

the choice-of-law clause unenforceable? In other words, even if Virginia public policy allowed for 

the enforcement of the choice-of-law clause, there is still insufficient information for the Court to 

determine if tribal law governs the agreements and whether those laws are unenforceable for other 

reasons, such as unfairness or unreasonableness.5 In short, the complete “absence of a body of 

tribal law means that a reference to tribal law within the contract does little to establish the terms 

of the parties’ agreement.” Gingras v. Rosette, No. 5:15-CV-101, 2016 WL 2932163, at *15 (D. 

Vt. May 18, 2016), aff’d sub nom. Gingras v. Think Fin., Inc., 922 F.3d 112 (2d Cir. 2019); see 

also Poole v. Transcon. Fund Admin., Ltd., 2016 WL 301225, at *5 (D.S.C. Jan. 25, 2016) (“where 

either no information, or else insufficient information, has been obtained about the foreign law, the 

forum will usually decide the case in accordance with its own local law except when to do so 

would not meet the needs of the case or would not be in the interests of justice.” (quoting 

Restatement (Second) of Conflict of Laws, § 136, cmt. h, at 378-79 (1971)).  

Second, even if the Court actually decided the question, questions sought to be certified 

“should be ‘narrow question[s] of pure law.’” Integra Rec LLC, 2015 WL 3540473 at *4 (quoting 

Fannin, 1989 WL 42583, at *5). And, “[e]ven if a question ‘is technically one of law,’ if the issue 

 

5 As explained in Plaintiffs’ opposition to the motion to dismiss, it appears that this Tribe does not 

have a court system and thus would not have caselaw or rules that would apply, including but not 

limited to conflicts of law rules and rules applying to the construction of contracts and ordinances. 

In addition, regardless of the substantive law that applies, “as with any other price term,” an 

“interest rate may be deemed unconscionable” in and of itself. De La Torre v. CashCall, Inc., 422 

P.3d 1004, 1009 (Ca. 2018); State ex rel. King v. B & B Inv. Grp., Inc., 329 P.3d 658, 670 (N.M 

2014) (holding that it was “it is grossly unreasonable and against public policy to offer installment 

loans at 1,147.14 to 1,500 percent interest”); James v. Nat’l Fin., LLC, 132 A.3d 799, 816 (Del. 

Ch. 2016) (holding that an APR of “838.5%” was a sufficient “level of pricing [to] shock[] the 

conscience”). Accordingly, even if “tribal law” applies, the Court could still find that the interest 

rate is unconscionable. 
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is ‘heavily freighted with the necessity for factual assessment,’ the question is likely not proper for 

Section 1292(b) interlocutory review.” Id. (quoting Fannin, 1989 WL 42583, at *5). Here, the 

question of whether Virginia or Tribal law applies in the absence of an enforceable agreement is 

clearly not a narrow question of pure law as contemplated by the Fourth Circuit in Fannin. See 

1989 WL 42583 at *5. As this Court has repeatedly explained, determining “a choice of law 

analysis is fact-intensive and context specific.” Bonney, 2011 WL 5027498 at *8. Because of the 

fact-intensive nature of the inquiry, “whether Tribal law governs the loan agreements” is not a 

narrow question of pure law appropriate for § 1292(b) resolution.  

 Indeed, the importance of facts is demonstrated by the Court’s analysis, which accepts as 

true Plaintiffs’ allegation that they accepted their loans in Virginia. Jan. 9, 2020 Memo. Op., Dkt. 

109 at 53 (“Plaintiffs allege that they accepted their loans while in Virginia, so Virginia law 

governs the loans’ validity at this stage.” (emphasis added)). Whether Virginia is the place of 

contract is a question of fact that this Court must consider at a later point in the litigation on a 

developed record, and prior to any discovery, it makes little sense to ask the Fourth Circuit to issue 

an advisory opinion revolving around facts taken as true for the purpose of a motion to dismiss. 

See also Clark-Dietz & Associates-Engineers, Inc. v. Basic Const. Co., 702 F.2d 67, 69 (5th Cir. 

1983) (discussing the unsuitability for factual issues for interlocutory appeal and noting that even 

questions of law “may be foreclosed by the fact findings of the district court”); Integra Rec, 2015 

WL 3540473, at *8 (“Because the Second Question grounds itself in the ‘specific facts’ presented 

by the parties, its resolution proves inappropriate for interlocutory appeal.”).  

 Further, the Tribal Defendants’ misleadingly suggest that this case should be certified 

because other courts have certified choice-of-law issues, Dkt. 113 at 3, but there is a significant 

number of decisions that have refused to grant interlocutory certification from orders involving 
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choice-of-law issues. See, e.g., Frazier v. Bickford, 2015 WL 8779872, at *3 (D. Minn. Dec. 15, 

2015) (noting that “Minnesota’s choice of law analysis is well settled” and concluding that “the 

choice of law determination is a fact driven question not suitable for interlocutory appeal”); Flack 

v. Nutribullet, L.L.C., 2019 WL 2568393, at *3 (C.D. Cal. June 21, 2019); Terry v. June, 368 F. 

Supp. 2d 538, 539 (W.D. Va. 2005); DHR Int’l, Inc. v. Charlson, No. C 14-1899 PJH, 2014 WL 

5513718, at *3 (N.D. Cal. Oct. 31, 2014); G.P.P., Inc. v. Guardian Prot. Products, Inc., No. 1:15-

CV-00321-SKO, 2015 WL 4879430, at *5 (E.D. Cal. Aug. 14, 2015); Quality Office Furnishings, 

Inc. v. Allsteel, Inc., No. 3:17-CV-00041-JEG, 2018 WL 7077066, at *10 (S.D. Iowa Dec. 18, 

2018). Indeed, in the most analogous case involving the validity of a choice-of-law provision in a 

tribal lending agreement, a sister court concluded that the defendant failed to establish that an 

appeal would materially advance the termination of the litigation. See Inetianbor v. CashCall, Inc., 

2016 WL 4249938, at *3 (S.D. Fla. Jan. 26, 2016).6 And regardless, certification must be decided 

on a case by case basis and where, as here, the choice-of-law question is neither “controlling” nor 

one of “law,” the motion should be denied.  

III. Permitting an appeal of the choice-of-law issue will not materially advance the 

 ultimate termination of the litigation.  

 Finally, the Tribal Defendants have not established that certification would “materially 

advance the ultimate termination of the litigation.” See Integra Rec LLC, 2015 WL 3540473 at *5 

(quoting 28 U.S.C. § 1292(b)). To satisfy this requirement, it is not sufficient to merely speculate 

that an interlocutory appeal “may save pre-trial and trial effort and expense.” Id. (quoting Fannin, 

 

6 The authority cited by the Tribal Defendants does not warrant a different result. For example, in 

Grecon Dimter, Inc. v. Horner Flooring Co., the motion for certification was unopposed. See 

Grecon Dimter’s Mem. in Opp. to Defs.’ Motion for Recon. and/or Certification for Interlocutory 

Appeal at 6, Grecon Dimter, Inc. v. Horner Flooring Co., (W.D.N.C.) No. 3:02-CV-101-FDW-

CH, ECF. No. 40, attached as Exhibit 2 (stating that “Grecon takes no position” on the issue of 

whether to grant certification or appeal).  
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1989 WL 42583, at *5) (emphasis in original). “Such speculation ‘of course can be said of any 

interlocutory appeal.’” Id. (quoting Fannin, 1989 WL 42583, at *5). “[C]ourts use a case-specific 

analysis to determine whether the time and expense saved on interlocutory appeal would 

‘materially advance the ultimate termination of the litigation’ as required by Section 1292(b).” Id.  

The Tribal Defendants gloss over the implications of the complicated question they are 

seeking to appeal and conclusory assert that, if they win on appeal, “Plaintiffs’ claims fail as a 

matter of law.” Dkt. 113 at 6. But, even if the Fourth Circuit were to disagree with the Court’s 

decision, i.e., that the choice of law is unenforceable pursuant to Virginia’s public policy, it is 

unlikely that such a decision would end the litigation. For example, if the Fourth Circuit were to 

determine that the choice-of-law provision does not violate Virginia’s public policy, the most 

likely result is a remand to provide: (a) the Court with an opportunity to address Plaintiffs’ 

unconscionability argument;7 and (b) Plaintiff with the opportunity to seek leave to amend the 

complaint. And, even if the Fourth Circuit took the unlikely step of holding that Settlement 

Funding renders the choice-of-law clause enforceable as a matter of law, it is unclear what 

enforcement of that provision would look like because the parties have been unable to determine 

the content of tribal law. See Gingras, 2016 WL 2932163, at *15. It would be necessary for the 

Fourth Circuit to remand to the district court for a determination as to whether the existence and 

 

7 Plaintiffs also extensively argued that the choice-of-law provision was unconscionable for a 

variety of different reasons. See Pls.’ Opp. Motion to Dismiss, Dkt. 98 at 15-20. The Court did not 

address these arguments, see generally Dkt. 109, presumably because the Court concluded that 

Virginia’s public policy alone was sufficient to deny the motion to dismiss at this stage. Because 

the Court did not determine this issue, it is inappropriate for interlocutory review as it should be 

decided by this Court in the first instance.  
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substance of Tribal law is discoverable and to the extent that it could “add anything to the parties’ 

agreement.” Id.8 

Additionally, far from seeking to appeal a narrow question of pure law, the Tribal 

Defendants seek to combine the choice-of-law issue with their request to dismiss the case on the 

basis of sovereign immunity and arbitration. If the Tribal Defendants succeed on either of those 

issues, they will be either dismissed from this litigation or the case will be sent to arbitration. Given 

these potential outcomes, it is entirely possible that the choice-of-law issue will not be addressed 

by the Fourth Circuit, let alone advance the ultimate termination of this litigation. And in light of 

these already complicated and potentially dispositive issues to be decided by the Fourth Circuit, 

the Court should exercise its discretion and deny the request for certification even if it finds that it 

meets all of the factors above. Integra Rec., 2015 WL 3540473, at *4 (“Even if the requirements 

of [S]ection 1292(b) are satisfied, the district court has ‘unfettered discretion’ to decline to certify 

an interlocutory appeal if exceptional circumstances are absent.”) (quoting Manion v. Spectrum 

Healthcare Res., 966 F.Supp.2d 561, 567 (E.D.N.C.2013) (citation omitted)).  

CONCLUSION 

 For the reasons stated above, the Tribal Defendants’ Motion for Leave to Appeal under 28 

U.S.C. § 1292(b) (Dkt. 112) should be denied.  

Respectfully submitted, 

      PLAINTIFFS 

 

By:____/s/ Kristi C. Kelly____________________ 

Kristi C. Kelly, Esq., VSB #72791 

Andrew J. Guzzo, Esq., VSB #82170 

 

8 When permitted to do so, Plaintiffs will seek discovery from the Tribal Defendants regarding the 

creation, implementation, and development of the Tribe’s “laws,” which were drafted by the 

Rosette law firm to facilitate the scheme. See Am. Compl.  ¶¶ 38-48. Among other things, this 

discovery will confirm that all such “laws” are one-sided and were intentionally designed to 

deprive consumers of their day in court.   
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Casey S. Nash, Esq., VSB #84261 

KELLY GUZZO, PLC 

3925 Chain Bridge Road, Suite 202 

Fairfax, VA 22030  

(703) 424-7572 – Telephone 

(703) 591-0167 – Facsimile 

Email: kkelly@kellyguzzo.com  

Email: aguzzo@kellyguzzo.com 

Email: casey@kellyguzzo.com 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 4th day of February, 2020, I will electronically file the 

foregoing with the Clerk of the Court using the CM/ECF system, which will then send a 

notification of such filing (NEF) to all counsel of record.  

 

 

 

  /s/ Kristi C. Kelly     

Kristi C. Kelly, Esq., VSB #72791 

KELLY GUZZO, PLC 

3925 Chain Bridge Road, Suite 202 

Fairfax, VA 22030  

(703) 424-7572 – Telephone 

(703) 591-0167 – Facsimile 

Email: kkelly@kellyguzzo.com 

Counsel for Plaintiffs 
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