
Tribal Lawyer Regulation 
& Nation Building

Matthew L.M. Fletcher
With thanks and apologies to the 1491s



The sorry story of 
Ervin Lee . . .



This guy needed a 
lawyer . . .



Wilbur D. Wilkinson, 
former chairman of MHA 

Nation . . .



. . . Fort 
Berthold 

Reservation 
allotment 
holder . . .



and ex-con.

124 F.3d 971 (8th Cir. 1997)



The matter 
was 
complex, 
with federal, 
state, and 
tribal 
jurisdiction 
at play. Lots 
of lawsuits.



After a settlement, Wilkinson is 
overpaid nearly $3M . . .

Enerplus Resources (USA) Corporation v. Wilkinson, slip. op. at 1 (8th Cir. 2020) (unpublished)



. . . and Lee is entitled to 10 percent under a 
contingency fee arrangement.



That’s bad for 
Lee, because he 

didn’t 
memorialize the 
contingency fee 
arrangement.

In re Lee, 2013 ND 151.



Wilkinson 
sued Lee in 
MHA Nation 
court over 

attorney fees   
. . .



. . . which held that 
it had jurisdiction 
over Lee (a 
nonmember) 
under the 
Montana 1 test. . .

Wilkinson v. Lee, No. 2010-0673, at 4 (MHA Nation Supreme Court 2015)



. . . and was 
unimpressed by Lee’s 
defense that the 
contingency fee 
agreement was 
unwritten and 
therefore he couldn’t 
consent to tribal 
jurisdiction.



In the end, Ervin 
Lee was 

disbarred by the 
North Dakota 

Supreme Court 
(for other things)

In re Lee, 2017 ND 216



Issues

• Contingency fees should be 
memorialized – ABA Model Rule 1.5(c)

• State bar disciplinary jurisdiction over 
on-reservation activities – ABA Model 
Rule 8.5(a) (admitted to practice in a 
jurisdiction is subject to the 
disciplinary powers of that jurisdiction 
“regardless of where the lawyer’s 
conduct occurs”)

• Tribal inherent jurisdiction over 
nonmember activities on-reservation –
the Montana general rule and 
exceptions



segue



A quick 
history of 

Indian lawyer 
regulation . . .







369 F. Supp. 411
(25 U.S.C. § 81)



Examples of 
modern era 
tribal court 

lawyer 
regulation . . .



9 Am. Tribal Law 329 (Navajo Nation Supreme Court 2010)



11 NICS App. 27 (Tulalip Court of Appeals 2013)



No. 2015-CR-0088 (Hopi Tribal Court 2015), excerpted in
Fletcher, American Indian Tribal Law 870-76 (2d ed. 2020)



Still, 21st 
Century Indian 

country 
lawyering is 

largely 
unregulated . . .









final 
segue









All done. 
Time for that 
honor song.
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