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INTRODUCTION 

Respondents cannot escape recent caselaw clearly preventing 

individual employees from invoking tribal sovereign immunity for 

intentional tortious acts, here the intentional creation and dissemination of 

false advertisements to lure Dr. Lopez to work in remote rural Oregon.  

These acts are outside the scope of their employment authority.  The 

individual defendant employees are not are not high-ranking government 

officials, nor are they elected members of the Confederated Tribes of the 

Umatilla Indian Reservation (CTUIR) tribal council.  False advertisements 

which violate the CTUIR’s compact and agreements with the U.S. federal 

government cannot reasonably be argued to further tribal governance or 

administration.   

Further, although the CTUIR was not required to ratify individual 

defendants’ actions, the CTUIR voluntarily, expressly and informedly 

ratified their employees’ acts underlying the torts.  The CTUIR’s 

ratification, and stepping into the shoes of their employees, does nothing to 

immunize the individual defendants, and instead waives the CTUIR’s own 

sovereign immunity. 

No other procedural bars to suit exist.  Dr. Lopez was not required to 

pursue remedies under the CTUIR’s Tort Claims Code (TCC).  The TCC 

does not even recognize the intentional torts at issue in this case.  It is well-

established that a plaintiff need not pursue such remedies if they would be 

fruitless.  Nor does the Federal Tort Claims Act (FTCA) apply here because 

the federal government clearly has not waived its immunity for “intentional 

torts,” nor for employees acting outside their scope of authority.  

Additionally, despite Respondents’ assertions, they provide no evidence 

they received day-to-day supervision by the federal government to qualify 

as a government contractor. 

 



6 

SUPPLEMENTAL STATEMENT OF FACTS 

Appellant supplements her Opening Brief’s (AOB) statement of 

facts regarding the CTUIR’s ratification of the individual defendants’ acts 

to address mischaracterizations in Respondents’ Reply Brief (RRB).  For 

example, as stated in the RRB: 

Appellant has also not presented a clear theory of how the CTUIR’s 
alleged ratification of QUAEMPTS and TOVEY’s action waives 
sovereign immunity. 

 
  (RRB at 33 [emphasis added].) 

The September 14, 2017, hearing transcript could not be any clearer 

that the CTUIR expressly and voluntarily ratified the actions of its 

employees– the individual defendants Eric Quaempts (Quaempts) and 

David Tovey (Tovey). 1  First, CTUIR attorney Gildea stated there was a 

tribal ratification of the individual defendants’ acts involving Dr. Lopez.  

The Court, CTUIR attorney Gildea, and Appellant’s attorney Peters 

discussed the tribal ratification at length on the record.  In relevant part: 

MR. PETERS: So what we're talking about is the 
tribe -- if the stipulation is we'll stipulate to 
ratification, we want to make sure the definition of 
ratification is you're ratifying all their acts -- 
THE COURT: The preemployment and post 
employment acts. 
MR. PETERS: Correct. 
THE COURT: How about that? 
MS. GILDEA: Preemployment, that's what we mean 
by recruitment. 
THE COURT: The answer is yes. 
MS. GILDEA: The answer is yes, we ratify the 
recruitment of her and the hiring of her. 
THE COURT: And you want to make statements into 
that. 

 
1 To reiterate, Quaempts and Tovey were employees of the CTUIR at all 
times relevant to this complaint; they were not high-ranking tribal council 
members or elected officials. 
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MS. GILDEA: Yes. And it feels a bit to me 
like -- well, it's -- as I understand the initial 
Complaint, there is a job posting that's made. It lists 
certain information about the job. Ms. Lopez opens that 
web page in California, leaving aside our previous 
arguments about minimal contact, etcetera 
…  
-- I'm uncomfortable saying that ratification 
includes all acts. Because open-ended definitions like 
that can mean anything or they can mean nothing. 
THE COURT: How about all acts alleged in the 
Complaint? 
MR. PETERS: Okay. 
THE COURT: The only reason I'm going along with 
hedging at all, frankly -- and I know this didn't occur, 
and it's not alleged anywhere, but if Ms. Lopez later 
says in discovery that these two men sexually abused her 
or something like that, and she said, we all agreed it's 
all ratified by the tribe, I don't think that that would 
be fair and appropriate. 
MR. PETERS: Agreed, your Honor. And that's why 
I said what we're looking for is that the stipulation is 
to ratifying the acts as alleged in the Complaint. Not 
the characterization, whether their illegal or not, but 
the acts themselves. 
And I think -- 
THE COURT: I think I heard Ms. Gildea say yes 
to that. 
MS. GILDEA: And I am understanding your acts to 
be the posting and creation of the job description, the 
review of the budget, the allegedly false statement that 
the position would have a budget of $600 to $700,000, 
and a staff of three to five. 
Are those the totality of the acts that you mean 
are ratified? Which to my mind are -- that is the 
recruitment and hiring of Ms. Lopez. So I'm trying to 
just be as clear as possible. 
THE COURT: Right, right. And Ms. Gildea said 
that, yes, the tribe will agree that's ratifying. Did I 
get that right? 
MS. GILDEA: Yes. 
… 
MR. PETERS: Okay. As long as it is the acts in 
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the Complaint are being ratified, that's -- I'm fine 
with that. 
THE COURT: That's what she just said. 
MR. PETERS: Right.  

(RT 44:15-47:9.)  In total, this discussion takes over nine pages in the 

transcript.  (See RT 44:15-53:21.)  Thus, as explained by Respondents’ own 

counsel at the trial court, the ratification covers all of the actionable conduct 

alleged in this case, including but not limited to: the posting and 

dissemination of an advertisement and position description for the First 

Foods Policy Program (FFPP) manager position which advertised a budget 

of $600,000-$700,000 and a staff of 3-5 individuals; and, the 2012-2013 

pre-employment recruitment of Dr. Lopez for this position.  (RT 46:4-24.)  
CTUIR’s own legal counsel, Daniel Hester, even confirms the underlying 

false nature of some of the statements– an admission entirely ignored by 

Respondents, even though his declaration is cited numerous times in their brief.  

For example, Mr. Hester verifies that the FFPP in truth had “two staff and a 

budget of $347,380.”  (2 CT  00381; 5 CT 01422.)2  To reiterate, these actual 

figures represent about half of what was advertised.  (1 CT 00179:3-16; 5 CT 

01221:3-15.)  The actual FFPP budget violated the funding agreement and 

compact between the CTUIR and the U.S. Department of the Interior (DOI).  Per 

the declaration of Mr. Paul Raab, Finance Director of the CTUIR, DOI funding 

for the FFPP in 2014 should have been $764,800.  (1 CT 00120-123; 4 CT 01156-

58.)  Mr. Raab included the “Compact of Self-Governance” as exhibit 1 to his 

declaration.  (1 CT 00126-129.) 

 

 

 

 

 
2 In truth the FFPP had 1.5 staff and a budget of $347,369.00.  (4 CT 
01041:5-7.) 
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ARGUMENT 

I. Tribal Sovereign Immunity Does Not Bar Dr. 
Lopez’s Individual-Capacity Damages Against 
Tribal Employees as the Wrongs Alleged are 
Garden Variety Torts with No Relationship to 
Tribal Governance and Administration. 

Quaempts and Tovey were sued as individuals.  Especially in light 

of recent authority, there is no reason to prevent these individual capacity 

claims from proceeding on the merits.   

The general rule of Brown v. Garcia (2017) 17 Cal.App.5th 1198, 

that “tribal sovereign immunity does not bar individual-capacity damages 

against tribal employees committed within the scope of their employment 

if the wrongs alleged are garden variety torts with no relationship to tribal 

governance and administration.”   This rule applies to the facts of this case, 

although the fact pattern differs significantly.  Unlike Brown, the garden 

variety torts here occurred off tribal lands, in the state of California, and 

were committed against a non-tribal member (Dr. Lopez).   

There is no dispute that Quaempts and Tovey were individual 

employees of the CTUIR and not high-ranking tribal council members or 

elected officials.  The garden variety torts alleged here, malicious and 

deceitful false advertising outside the scope of tribal employment authority 

and barred by the CTUIR’s compact with the federal government, bear no 

relationship to tribal governance and administration.  False advertising and 

fraudulent inducement of recruits cannot be reasonably argued to further 

tribal governance and administration. 

A. The Respondents’ Reply Brief Fails to Fairly Present the 
General Rule Expressed in Brown v. Garcia, Applicable to 
this Case—and Therefore Fails to Apply It. 

Respondents’ Reply Brief at pages 20 through 28 fails to fairly 

present the general rule of Brown, which is applicable to this case.  The 
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appellate court in Brown, based on its analysis of three previous cases—

the Ninth Circuit decisions in Maxwell and Pistor and the U.S. Supreme 

Court decision in Lewis—stated a general rule that tribal sovereign 

immunity does not bar an action against a tribal employee, individually, if 

the wrongs are garden variety torts with no relationship to tribal 

governance and administration. 

The Brown decision published on October 31, 2017, represented the 

first California appellate court interpreting the U.S. Supreme Court 

decision in Lewis v. Clarke (Apr. 25, 2017) ––– U.S. ––––, 137 S.Ct. 1285 

(Lewis).  The Brown Court viewed Lewis as consistent with the previous 

Ninth Circuit decisions in Maxwell and Pistor.  The Court summarized the 

Lewis holding as “sovereign immunity of tribe does not on its own bar 

individual-capacity damages against tribal employees for torts committed 

within the scope of their employment.”  (Brown, 17 Cal.App.5th at 1207, 

citing Lewis, 137 S.Ct. at 1289.)   

The Brown Court also analyzed the Ninth Circuit decisions of 

Maxwell v. County of San Diego (9th Cir. 2013) 708 F.3d 

1075 (Maxwell) and Pistor v. Garcia (9th Cir. 2015) 791 F.3d 

1104 (Pistor) to state and apply the general rule: 

The wrongs alleged in those cases were garden 
variety torts with no relationship to tribal 
governance and administration.  In those 
circumstances, sovereign immunity does not 
shield individually named tribal officers or 
employees from state tort liability. 
   

Id. at 1206.  Hence, the general rule expressed in Brown is an integration 

of the U.S. Supreme Court’s decision in Lewis and the Ninth Circuit’s 

decisions in Maxwell and Pistor. 

In both Maxwell and Pistor, the Ninth Circuit held that tribal 

sovereign immunity did not apply to individual-capacity damages against 
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tribal employees committed with the scope of their employment.  In 

Maxwell, the plaintiffs alleged that paramedics from a tribal fire 

department were grossly negligent in treating a gunshot victim, resulting in 

her death. (Maxwell at 1081, 1087.) The plaintiffs in Pistor, “advantage” 

gamblers who employed legal techniques to limit their play to casino 

games that statistically favor the player, were detained and handcuffed at a 

tribal casino and their winnings were seized. The gamblers sued the tribal 

police chief, the tribal gaming office inspector and the casino’s general 

manager in their individual capacities for violating the plaintiffs' Fourth 

and Fourteenth Amendment rights and under state tort law for battery, 

false imprisonment, conversion, defamation, trespass to chattels and 

negligence. (Pistor at 1108–1109.) 

The Court in Brown interpreted Maxwell and Pistor as adopting a 

“remedy-focused” approach to ensure that the garden variety tort claims 

are allowed to proceed against tribal employees unless the complaint’s 

remedies constitute a real interference with tribal governance or 

administration: 

The Ninth Circuit [in Pistor] applied Maxwell’s 
“remedy-focused” analysis and concluded, as 
in Maxwell, that sovereign immunity did not 
shield the defendants from suit. But the court 
also reinforced Maxwell’s caveat that sovereign 
immunity will nonetheless apply in appropriate 
circumstances even though the complaint names 
and seeks damages only from individual 
defendants. It explained: “In any suit against 
tribal officers, we must be sensitive to whether 
‘the judgment sought would expend itself on the 
public treasury or domain, or interfere with the 
public administration, or if the effect of the 
judgment would be to restrain the [sovereign] 
from acting, or to compel it to act.’ [¶] 
[Citation.] 
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(Brown, 17 Cal.App.5th at 1205.)  In other words, it is not enough that the 

tribe claims that the remedy against the individual defendants will interfere 

with tribal governance or administration, the tribe must prove that the 

remedy against the individual defendants will actually interfere with, for 

instance, tribal elections, tribal leadership, tribal membership or tribal 

property. 

To be sure, the Court in Brown, despite announcing the general rule, 

did apply sovereign immunity to bar the claims against the tribal 

employees in that case.  The Court explained that the Brown plaintiff had 

facts distinguishable from Maxwell and Pistor because her case involved 

tribal enrollment, an inherent tribal sovereign function. (Brown, 17 

Cal.App.5th at 1206–07.)   

Unfortunately, Respondents’ Reply Brief at pages 20 through 28 

disregards the general rule expressed in Brown and, therefore, does not 

apply the general rule to the facts of this case.  Respondents do not even 

attempt in those nine pages to fairly present the general rule expressed in 

Brown.  Instead, Respondents do not address Brown until page 27, where 

they misrepresent Brown to support their legal position by omitting the 

Brown Court’s new general rule based on interpreting Lewis, Maxwell and 

Pistor, explained above. 

Only in the quoted material at page 27 of the Brief do Respondents 

quote the general rule expressed in Brown, but without recognizing it as 

the new general rule: 

[P]laintiffs contend their lawsuit falls under the 
remedy-focused general rule applied in 
Maxwell, Pistor and Lewis, and hence the court 
erred in finding the action barred by sovereign 
immunity. We disagree.  The wrongs alleged in 
those cases were garden variety torts with no 
relationship to tribal governance and 
administration.  In those circumstances, 
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sovereign immunity does not shield individually 
named tribal officers or employees from state 
tort liability. 
 

(RRB at 27, citing Brown, 17 Cal.App.5th at 1206 [emphasis added].)  As 

a consequence of failing to recognize Brown as establishing a new general 

rule, the Respondents fail to apply the general rule expressed in Brown.   

Instead, Respondent claims that “[o]ur matter is completely 

analogous to that of Brown” – again without stating the general rule 

expressed in Brown that sovereign immunity does not bar garden variety 

torts with no relationship to tribal governance and administration.  (RRB at 

27.) 

B. The Facts of this Case are Analogous to Maxwell and Pistor—
not Brown—as Tribal Government and Administration are 
not Implicated by the Remedies Sought Against the 
Individual Defendants. 

Respondents are incorrect.  The facts of this case are analogous to 

Maxwell and Pistor—not Brown.   

Maxwell involved a shooting victim's family members filing a 42 

U.S.C. § 1983 action alleging that sheriff's officers and tribal fire 

department and its paramedics unreasonably delayed in obtaining 

appropriate medical treatment for the victim, resulting in her death, and that 

officers unreasonably seized family members and employed excessive 

force. (Maxwell, 708 F.3d at 1075.)  The Ninth Circuit found that sovereign 

immunity did not apply because the monetary remedies plaintiffs sought 

against the individual tribal fire department employees and paramedics did 

not interfere with tribal government or administration: 

 
At oral argument, the Viejas defendants gave 
two reasons why the Viejas Band could be the 
real party in interest in this suit. First, they 
suggested that the Viejas Band might have 
indemnified the paramedics and would thus 
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have to pay for any liability. But even if an 
indemnification agreement exists, it would be 
“a purely intramural arrangement” between a 
sovereign and its officers.  The unilateral 
decision to insure a government officer against 
liability does not make the officer immune from 
that liability.  Second, they suggested that 
liability would impact the Viejas Band's ability 
to hire paramedics. But this case concerns 
allegedly grossly negligent acts committed 
outside tribal land pursuant to an agreement 
with a non-tribal entity. In this context, denying 
tribal sovereign immunity to individual 
employees sued as individuals will have a 
minimal effect, if any, on the tribe's hiring 
ability. 
 

(Maxwell, 708 F.3d at 1090 [internal citations omitted].) 

As described above, Pistor involved “advantage” gamblers filing a 

42 U.S.C. § 1983 action against tribal police chief, a tribal gaming office 

inspector, and a general manager of a casino, which was owned and 

operated by tribe on tribal land, for detaining gamblers and seizing their 

property in violation of gamblers' Fourth and Fourteenth Amendment 

rights.  (Pistor, 791 F.3d at 1104.) The Ninth Circuit held that sovereign 

immunity did not apply because the monetary remedies plaintiffs sought 

against the individual tribal police chief, tribal gaming office inspector and 

general manager of the casino did not interfere with tribal government or 

administration: 

The gamblers have not sued the Tribe. The 
district court correctly determined that the 
gamblers are seeking to hold the tribal 
defendants liable in their individual rather than 
in their official capacities. They seek money 
damages not from the tribal treasury but from 
the tribal defendants personally. Given the 
limited relief sought, the tribal defendants have 
not shown that the judgment sought would 
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expend itself on the tribal treasury or domain, or 
interfere with tribal administration, or restrain 
the Tribe from acting.  Even if the Tribe agrees 
to pay for the tribal defendants' liability, that 
does not entitle them to sovereign immunity: 
The unilateral decision to insure a government 
officer against liability does not make the 
officer immune from that liability.  
 

(Pistor, 791 F.3d at 1113–14 [internal citations and quotations omitted].) 

Like the Maxwell and Pistor plaintiffs, Dr. Lopez is bringing garden 

variety torts against tribal employees, individually, which do not interfere 

with tribal government or administration.  The FAC asserted multiple 

garden variety torts and remedies against the tribal employees, individually, 

which do not interfere with tribal government or administration, such as 

false and deceptive advertising about the job position, fraud and negligent 

misrepresentation. (4 CT 1035-46.)  Such fraud and intentional torts, 

particularly false advertising, clearly do not facilitate tribal government 

functions or administration.  The FAC identified both Quaempts and Tovey 

as individuals who were, although employed by the CTUIR, specifically 

acting beyond the scope of their authority.  (4 CT 1035, at ¶ 12; 1038.)  Dr. 

Lopez has made supportable allegations of false and deceptive 

representations by Quaempts and Tovey to induce employment as personal 

liability claims to her, which occurred prior to any relationship with the 

CTUIR and within the state of California.  (1 CT 5-8, at ¶¶ 23, 27, 31, 36-

38; 4 CT 1040-42, 1045.)  All of these facts show that the remedies the 

FAC seeks against Quaempts and Tovey, individually, do not interfere with 

CTUIR’s tribal government or administration.  

This case also stands in sharp contrast to Brown.  The Court in 

Brown, as an exception to its stated general rule, applied sovereign 

immunity because the plaintiffs’ claims in that case were based on the tribe 

disenrolling the plaintiffs as members of the tribe.   The Brown Court 
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emphasized the effect the plaintiffs’ remedies would have on the tribal 

disenrollment process: 

On this record, which we have carefully 
reviewed, the trial court concluded that 
plaintiffs sought to hold defendants liable for 
actions they took as tribal officials in pursuing 
plaintiffs’ disenrollment from the Tribe on the 
basis of plaintiffs’ alleged unlawful acts. The 
court further found that adjudicating the dispute 
would require the court to determine whether 
tribal law authorized defendants to publish the 
Order and disenroll plaintiffs, “which itself 
requires an impermissible analysis of Tribal law 
and constitutes a determination of a non-
justiciable inter-tribal dispute.”  We agree.  

 
(Brown, 17 Cal.App.5th at 1206–07.)  

In sharp contrast, Dr. Lopez’s allegations involving Quaempts and 

Tovey, individually, do not involve tribal membership, and do not affect 

tribal government or administration.  Dr. Lopez’s claims against the 

individual defendants seek damages from them—not the tribe.  Such 

remedies against the individual defendants will not affect the tribe at all.  

Importantly, Dr. Lopez, after her hiring, learned of the tortious acts 

Quaempts and Tovey committed prior to her hiring as the First Foods 

Policy Program manager for the CTUIR’s Department of Natural 

Resources (See e.g.., 4 CT 1037, 1039, 1041 [First Amended Compl. ¶¶ 5; 

20; 27; 31].)  The fraudulent inducement caused Dr. Lopez to move from 

her job and home in Sacramento, California to rural Pendleton, Oregon. (4 

CT 1038 [at ¶ 14].)  Subsequently, Dr. Lopez’s FAC made supportable 

allegations of false and deceptive representations against Quaempts and 

Tovey, individually, to induce her employment as personal liability claims 

to her which occurred prior to any contractual relationship—her hiring—
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with the Confederated Tribes.  (E.g., 4 CT 1040-42, 1045 [First Amend. 

Compl. ¶¶ 23, 27; 31; 36–38; Prayer for Relief].)   

The individual defendants’ pre-employment misrepresentations 

support the claims Dr. Lopez made in her FAC.  For example, Quaempts 

promised Dr. Lopez a managerial position that included adequate funding, 

staff, and promotional opportunities.  Dr. Lopez was promised supervising 

three to five staff people in policy research, review, development and 

maintenance.  (4 CT 1040 [First Amend. Compl. ¶ 25]].)  Dr. Lopez was 

promised various grant and funds of approximately $600,000.00 to 

$700,000.00 annually as adequate funding for the First Foods Policy 

Program described as central to the CTUIR culture and mission.  (4 CT 

1040, 1042 at ¶¶ 25, 36.)  Dr. Lopez was promised equal or greater benefits 

than her previous employer, including, but not limited to, insurance, 

retirement plans or funds, vacation time, and sick leave. (Id., at ¶¶ 24, 36.)  

She was also promised promotional opportunities or professional growth. 

(Id., at ¶¶ 23, 36.)  

These pre-employment contract representations were later found to 

be false.  (4 CT 1041-42 at ¶¶ 26, 27, 31, 37.)  Nonetheless, Dr. Lopez was 

aggressively recruited based on these false representations. (4 CT 1039 at ¶ 

20.)  The pre-employment contractual relationship inducements caused Dr. 

Lopez to move from Sacramento, California to Pendleton, Oregon.  (4 CT 

1042 at ¶ 39.)  After Dr. Lopez moved to the Pendleton, Oregon, she 

discovered for herself the truth about the Quaempts’s and Tovey’s 

misrepresentations.  In Pendleton, Oregon, the staffing and funding was 

about half of what was promised.  There were none of the promised 

additional benefits and no promotional opportunities.  (See e.g., 4 CT 1040-

41 at ¶¶ 23, 24, 31.)  Soon after discovering their intentional fraud, Dr. 

Lopez commenced her legal action. 
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So, Dr. Lopez’s factual situation is analogous to Maxwell and Pistor, 

not Brown, because Dr. Lopez’s claims and remedies against the individual 

defendants do not implicate the tribe’s governance or administration.   The 

tribal employees’ misrepresentations or future misrepresentations have 

nothing to do with the tribe’s government or administration.  In the future, 

the tribe will be able to hire new people to do Quaempts’ and Tovey’s jobs 

because committing fraud to induce employment cannot be legitimate 

hiring criteria.  Therefore, because Dr. Lopez’s sought-after remedies 

against Quaempts and Tovey, individually, do not interfere with tribal 

government or administration, as in the Maxwell and Pistor cases, 

sovereign immunity does not apply to bar Dr. Lopez’s garden variety state 

tort claims against the individual defendants. 

C. If There Are Technical Problems with the First Amended 
Complaint Dated October 2, 2017, the Court Should Grant 
Leave to Amend the First Amended Complaint as the Brown 
Decision Occurred on October 31, 2017. 

The Respondents’ Brief at pages 25 through 26 “takes issue” that the 

FAC does not meet the specificity required for Dr. Lopez to make claims 

against Quaempts and Tovey individually.  The Respondents make this 

claim despite the FAC specifically identifying that the individual 

defendants are sued “individually.”  If the FAC is technically insufficient to 

meet the legal standards of the Brown appellate decision, as argued in 

Respondents’ Brief at pages 26 through 28, then the Court should allow 

amendment of the FAC rather than dismissal because the FAC was filed on 

October 2, 2017 and the Brown decision, expressing the new legal standard 

as explained above, is dated October 31, 2017, twenty-nine days after the 

filing of the FAC.   

As explained above, the Brown decision expressed a general rule 

limiting sovereign immunity for tribal officials.  Quaempts and Tovey are 

not even high-ranking tribal council members or elected officials, they are 



19 

simply employees.  If the Brown decision had been issued prior to the FAC, 

which it wasn’t, Dr. Lopez would have had a clear legal standard for 

drafting the FAC based on Brown’s general rule.  But, as the Brown 

decision was issued twenty-nine days after the FAC filing, liberal 

procedural rules for amendment of pleadings and principles of due process 

should permit Dr. Lopez to amend her complaint to conform to Brown’s 

requirements in lieu of dismissal. 

For this reason, the Court should reject Respondents’ arguments that 

the lower court’s opinion should be affirmed based on Dr. Lopez’s failure 

to make technical pleading requirements to sue the individual defendants. 

Dr. Lopez could not have known at the time of the FAC that the appellate 

court in Brown, issued twenty-nine days later, would recognize a general 

rule applicable to her claims against the individual defendants.  After 

Brown, it is clear as to how plaintiffs now should plead garden variety torts 

and remedies against individual tribal employees who conduct activities 

which do not interfere with tribal governance or administration.  If 

necessary, and allowed, Dr. Lopez would amend the FAC to conform to 

Brown’s general rule that no tribal immunity exists to protect tribal 

employees from garden variety tort claims if the remedy does not interfere 

with tribal governance or administration. 

Notably, Appellant requested leave to amend her complaint in her 

opening brief.  (AOB at 36.)  Respondents did not oppose that request in 

their reply. 

II. CTUIR’s Ratification of Quaempts’ and Tovey’s 
Tortious Acts Supersedes Tribal Sovereign 
Immunity. 

The Respondents Reply Brief (RBB) at pages 32 through 35 

unpersuasively addresses CTUIR’s ratification of the individual 

defendant’s alleged tortious conduct.  Respondents claim that no legal 
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basis exists for the ratification claim.  Yet, as explained in the Appellant’s 

Opening Brief (AOB) at pages 31 through 32, CTUIR’s express and 

voluntary ratification supersedes tribal sovereign immunity.  Simply put, 

the principal is liable for the wrongful conduct of the agent if the principal 

ratifies its agent’s conduct “after the fact by…voluntary[ily] elect[ing] to 

adopt the [agent’s] conduct…as its own” (Doe v. Roman Catholic 

Archbishop of Los Angeles (2016) 247 Cal.App.4th 953, 969, quoting 

Delfino v. Agilent Technologies, Inc. (2006) 145 Cal.App.4th 790, 810; 

Rakestraw v. Rodrigues (1972) 8 Cal.3d 67, 73.) 

The relevant Restatement on ratification provides binding legal 

consequences for the principal’s affirmance of a person’s prior act: 

Ratification is the affirmance by a person of a 
prior act which did not bind him but which was 
done or professedly done on his account, 
whereby the act, as to some or all persons, is 
given effect as if originally authorized by him. 
 

(Restatement (Second) of Agency (“Restatement”) § 82 (1958).)  

And, the Restatement provides that any act by a person which could 

have been authorized by a purported principal may be ratified: 

(1) An act which, when done, could have been 
authorized by a purported principal, or if an act 
of service by an intended principal, can be 
ratified if, at the time of affirmance, he could 
authorize such an act. 
 

(Restatement at § 84.)   

The Restatement also provides that the purported principal can avoid 

the legal effect of the affirmance if the purported principal is ignorant of 

material facts: 

(1) If, at the time of affirmance, the purported 
principal is ignorant of material facts involved 
in the original transaction, and is unaware of his 
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ignorance, he can thereafter avoid the effect of 
the affirmance. 
(2) Material facts are those which substantially 
affect the existence or extent of the obligations 
involved in the transaction, as distinguished 
from those which affect the values or 
inducements involved in the transaction. 
 

(Restatement at § 91.) 

In this case, the CTUIR has affirmed the individual defendants’ 

actions, specifically the creation and dissemination of an advertisement and 

position description, documents which their own counsel Daniel Hester 

admitted were false, and the pre-employment recruitment of Dr. Lopez 

based on these false documents and advertisement in California.  By 

affirming the individual defendants’ conduct on the record, while 

understanding the material facts, the CTUIR ratified Quaempts’ and 

Tovey’s conduct and made the CTUIR liable for their individual 

defendants’ actions.  The CTUIR’s own policies, reflected in its Tribal 

Personnel Policies Manual (TPPM) and TCC, demonstrate the CTUIR was 

aware its employees could act outside the scope of their authority and 

potentially commit intentional torts.  (1 CT 00042-117; 4 CT 01080-

01153.)  The CTUIR policies acknowledge that these employees could be 

held personally liable.  (Id.)  However, the CTUIR voluntarily opted to 

waive its own protective policies to ratify the conduct of employees 

Quaempts and Tovey.  (RT 44:15-53:21.) 

The hearing transcript could not be any clearer of the CTUIR’s 

ratification of the individual defendants’ actions.  First, CTUIR attorney 

Gildea stated at the September 14, 2017 hearing that there was tribal 

ratification of the individual defendants’ acts involving Dr. Lopez.  The 

Court, CTUIR attorney Gildea, and Appellant’s attorney Peters agreed to 

the tribal ratification on the record.  (Id.)  
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The CTUIR unequivocally ratified Quaempts’ and Tovey’s actions.  

The Superior Court took particular notice of Appellants’ claims based on 

the tribe’s ratification of the employees’ acts: 

Plaintiff has argued and alleged that [the 
Confederated Tribes] ratified the alleged 
conduct of Quaempts and Tovey, including the 
allegedly false advertising regarding the 
position.  
  

(5 CT 1486.)   

Even looking beyond that express ratification, CTUIR authorized 

and paid for the false advertising, and continued to employ the individual 

defendants who fraudulently induced Dr. Lopez.  The CTUIR is engaged 

in a common defense with the individual defendants and has asserted tribal 

immunity for the individual defendants’ actions.  Any of these individual 

actions might constitute ratification; but, taken as a whole, it is 

overwhelming evidence that the CTUIR has expressly and voluntarily 

ratified the individual defendants’ acts as its own. 

Moreover, Respondents’ RBB section on ratification suffers from 

the omission of the general rule expressed in Brown.  As explained above, 

under the general rule of Brown, Quaempts and Tovey do not enjoy 

sovereign immunity against Dr. Lopez’s state tort claims.  Under these 

circumstances, the CTUIR’s express ratification of Quaempts’ and 

Tovey’s individual acts means the CTUIR, voluntarily standing in the 

shoes of Quaempts and Tovey, does not have sovereign immunity either.  

The legal consequences of the ratification supersede tribal immunity. 

As argued in the AOB at pages 31 through 33, CTUIR’s ratification 

of Quaempts’ and Tovey’s actions makes the CTUIR just as liable as 

Quaempts and Tovey.  The CTUIR’s ratification makes CTUIR liable for 

the individual defendants’ acts and is based on the proper application of 

the general rule of Brown as argued above.  Respondents’ failure to fairly 
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present the general rule of Brown results in their ratification arguments 

being non-sensical.  For example, Respondents claim that a list of factual 

findings would have to be made for Dr. Lopez’s ratification argument “to 

have any teeth.”  However, if the general rule of Brown applies to this 

case, and the individual defendants have no sovereign immunity, then the 

only factual finding required by this Court is that the CTUIR ratified the 

individual defendants’ conduct regarding Dr. Lopez.  

In this way, the trial court erred in its reasoning to deny additional 

discovery on ratification: 

Nothing in the plaintiff’s moving or reply 
papers provides good cause for additional 
discovery given that the ratification theory does 
not provide an exception to sovereign immunity. 
 

(4 CT 1034 [Emphasis in original].)  But, here, no exception to sovereign 

immunity is required.  Again, if the general rule of Brown applies to this 

case, and the individual defendants have no sovereign immunity against 

Dr. Lopez’s state tort claims, then the CTUIR’s express and voluntary 

ratification of the individual employee defendants’ allegedly tortious 

actions would make CTUIR liable as if it were one of the individual 

defendants.  Under the ratification doctrine, CTUIR’s voluntary, express 

and informed choice to ratify the individual defendants’ acts regarding Dr. 

Lopez supersedes its sovereign immunity. 

Respondents’ arguments, at page 32 through 35 of their RBB, are 

non-sensical in light of the CTUIR’s ratification on the record of the 

individual defendants’ actions regarding Dr. Lopez.  The first sentence of 

page 32 is an ad hominem attack: 

Appellant’s ratification argument is based on a 
false premise which ultimately makes it rather 
confusing and amounts to no more than a red 
herring. 
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Then, Respondents follow, on pages 32 and 33 of the RBB, with non-

sequiturs that the CTUIR never ratified the acts of the individual defendants 

in such a way to waive sovereign immunity and that the Court would need 

to make multiple six findings of fact in order for Appellant’s ratification 

argument “to have any teeth.”  (Id. at 32.)  Finally, the Respondents Brief at 

pages 33 through 35 dispute CTUIR’s ratification of the individual 

defendants’ acts made at the September 14, 2017 hearing, which is quoted 

and cited above in the Supplemental Statement of Facts. 

Despite four pages of conclusory allegations against Appellant’s 

ratification argument, none of the Respondents’ arguments successfully 

rebut that the doctrine of ratification applies.  The September 14, 2017 

transcript proves the CTUIR ratified the individual employee defendants’ 

acts regarding Dr. Lopez with full and accurate knowledge of the material 

facts. 

The CTUIR now claims that for ratification the Court would have to 

make the following findings of fact which have nothing to do with 

ratification:  (1) CTUIR did not know that Quaempts and Tovey were 

going to hire someone to fill the FFPP Manager position; (2) Quaempts 

and Tovey were acting outside the scope of their employment in filling the 

vacant position; (3) Quaempts and Tovey committed an illegal act; (4) if 

an illegal act happened, that “said illegal act is inherently outside of any 

possible scope of authority that Quaempts and Tovey had”; (5) that 

because the illegal acts were outside of Quaempts and Tovey’s authority, 

sovereign immunity was waived; and (6) “if any allegedly illegal act 

waived sovereign immunity for Quaempts and Tovey the court would have 

to additionally find that an alleged ratification of the acts actually adopted 

those legal acts for the tribe which would somehow waive sovereign 

immunity.” 
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All of these purportedly necessary findings of fact are unnecessary 

for this Court to find ratification, the test for ratification in California 

courts is simple as applied to this case: 

Did the CTUIR affirm the individual 
defendants’ acts knowing the material facts? 
 

(See Doe v. Roman Catholic Archbishop of Los Angeles, 247 Cal.App.4th 

at 969; Restatement (Second) of Agency §§ 82, 84, 91.)  

The September 14, 2017 hearing transcript, quoted in the statement 

of facts, indisputably shows that the CTUIR not only “affirmed,” but 

expressly “ratified” the individual defendants’ actions.  Since the CTUIR 

ratified the individual employee defendants’ actions, under California law, 

the CTUIR is liable for the individual employee defendants’ conduct, 

regardless of whether sovereign immunity would apply on any direct claim 

Dr. Lopez could bring against CTUIR. 

Therefore, the Appellant respectfully requests that the Court in its 

decision state that, under the ratification doctrine, CTUIR is liable for Dr. 

Lopez’s claims against the individual defendants, regardless of whether 

sovereign immunity applies to any directs claims Dr. Lopez has made 

against CTUIR. 

 

III. Dr. Lopez Need Not Exhaust Tribal Court 
Remedies In This Case.  

Respondents’ RBB at pages 38 through 39 incorrectly argues that 

Dr. Lopez must proceed in tribal court prior to filing a lawsuit in state 

court. 

Respondents’ legal position, again, contradicts this Court’s decision 

in Brown, the U.S. Supreme Court’s decision in Lewis, and the Ninth 

Circuit’s decisions in Maxwell and Pistor.  These court decisions 

demonstrate that state courts and tribal courts have concurrent jurisdiction 
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over state tort claims brought against tribal employees where the remedy 

sought does not interfere with tribal governance or administration.  As long 

as the state court has jurisdiction, as it has here, the plaintiff has the option 

of suing the individual tribal employee under these circumstances, in state 

court.  

Respondents’ invocation of the doctrine of failure to exhaust tribal 

remedies does not apply to Dr. Lopez’s claims against the individual 

defendants.  Under Brown, Lewis, Maxwell and Pistor, there is no legal 

obligation for Dr. Lopez to do so.  Dr. Lopez may choose to sue in state 

court.   

Even if the doctrine of exhaustion of tribal court remedies applied, 

Respondents failed to respond to Dr. Lopez’s arguments that such a tribal 

court proceeding would be futile.  In National Farmers Union Ins. Cos. v. 

Crow Tribe (1985), the U.S. Supreme Court indicated that exhaustion of 

tribal court remedies would not be required where “an assertion of tribal 

jurisdiction ‘is motivated by a desire to harass or is conducted in bad faith,’ 

or where the action is patently violative of express jurisdictional 

prohibitions, or where exhaustion would be futile because of the lack of 

adequate opportunity to challenge the court's jurisdiction.”  (471 U.S. 845, 

856, n. 21 [citation omitted].)   

Here, as argued in the AOB, bringing the state tort claims against the 

individual defendants in tribal court would be futile.  First, the tribal code, 

as described in the TCC, does not recognize the state torts that Dr. Lopez 

has alleged.  Second, the tribal code does not provide Dr. Lopez with the 

remedies she seeks.  Third, Dr. Lopez, for obvious reasons, does not want 

to be re-instated to tribal employment.  Because the CTUIR has failed to 

provide an adequate tribal court forum for Dr. Lopez’s state tort claims 

against individual defendants, Dr. Lopez has no obligation to exhaust tribal 

court remedies. 
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There should not even be a question whether Dr. Lopez has remedies 

under the TCC because the text of that code squarely addresses the issue.  

The TCC defines “tort” covered under the TCC as “an error or omission”.  

(1 CT 00109, §1.07; 4 CT 01143, §1.07.)  The TCC clearly addresses torts 

which have the potential to cause damage to property of persons “in the 

event of negligent action or inactions”.  (1 CT 00108-109; 4 CT 01142-43.)  

The TCC does not contemplate liability for intentional torts.  (1 CT 00106-

17; 4 CT 01140-1151.)  Again, Dr. Lopez’s Complaint, FAC and 

oppositions to the motions to quash, all support allegations of intentional 

tortious acts by Quaempts and Tovey.  (1 CT 00001-00011; 1 CT 00145- 2 

CT 00388; 4 CT 01035-46; 4 CT 01186- 5 CT 01429.) 

Further, the TCC waives tribal government immunity for torts 

committed by employees acting outside the scope of their employment 

authority.  Consistent with §2.13 of the TPPM, the TCC clearly states, 

“[t]his section does not immunize a Tribal officer, employee or agent from 

individual liability”.  (1 CT 00109; 4 CT 1143.)  In relevant part, the TCC 

also states: 

This section does not immunize a Tribal officer, employee or 
agent from individual liability. . . if it is established that such 
conduct was outside the scope of his or her employment 
and/or authority;   
 

(4 CT 01143, §1.05(C).) 

The TCC also clearly limits tribal court jurisdiction to claims under 

federal and tribal law, and has no jurisdiction to hear claims brought 

pursuant to state law.  (1 CT 00106-17; 4 CT 01140-1151.)  In short, there 

is no way for Dr. Lopez to pursue any tribal remedies, as argued by 

Respondents. 

Respondents have even recognized rise this basic truth in the past.  

For example, Respondents cite to the Declaration of Daniel Hester to 
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indicate that Dr. Lopez did not pursue her remedies under the TCC.  (RRB 

at 39.)  But even Mr. Hester, who is the CTUIR’ own legal counsel, has 

been inconsistent on exactly what those purported requirements are.  In 

2015, on behalf of the CTUIR, Mr. Hester insisted that the TPPM provided 

“the exclusive means” for Dr. Lopez to seek redress for her complaints.  (2 

CT 00382, ¶2; 5 CT 01423, ¶2.)  Neither Mr. Hester’s 2015 statements, nor 

the 2014 TPPM, even invokes the TCC as a mechanism for addressing 

complaints.  (2 CT 00380-382; 5 CT 01421-01423; 1 CT 00045-105; 4 CT 

01084-01138.) 

 

IV. The Federal Tort Claims Act Does Not Apply in 
this Case 

Contrary to Respondents’ assertions, the FTCA provides no remedy 

for the claims at issue in this case. 

First, Respondents again mislead this court by asserting the FTCA 

“is the exclusive remedy available to any tort claim against the United 

States”.  (RRB at 36, ¶ 2 [emphasis added].)  This argument is patently 

false.  It has been well established since the FTCA’s inception that specific 

“intentional” torts are excluded from the federal government’s waiver of its 

sovereign immunity.  The FTCA states in relevant part: 

The provisions of this chapter and section 1346(b) of this title 
shall not apply to . . . 

 
(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, abuse of 
process, libel, slander, misrepresentation, deceit, or 
interference with contract rights. . . 
 

 (28 U.S.C. § 2680 [emphasis added].)  This statutory exception makes 

practical sense because, like the TCC, these intentional torts would 

inherently indicate that an employee was acting outside the scope of their 

employment authority. 
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It is also well established in caselaw that the federal government is 

immune from suit unless it consents to be sued.  (Najbar v. United States 

(2011) 649 F.3d 868; United States v. Sherwood (1941) 312 U.S. 584.)  

Fraud and misrepresentation are clear and well-litigated exceptions to the 

FTCA’s waiver of sovereign immunity and are barred.  (McNeily v. United 

States (5th Cir. 1993) 6 F.3d 343, 349.)  As shown in section 2680, the 

Federal government simply has not consented to be sued for these types of 

claims. 

Dr. Lopez’s FAC clearly alleges that Quaempts and Tovey 

committed intentional torts.  (4 CT 01035-48).  The FAC is replete with 

allegations of a “crime,” “false advertising,” “fraudulent and deceptive 

advertising,” “false information,” “misrepresentations,” “deceptive 

misrepresentations,” “fraudulent and deceptive statements,” “fraudulent 

conduct,” “maliciously,” “oppressively,” and more.  (Id.)  Dr. Lopez’s 

declarations in support of the oppositions to the motions to quash, provide 

ample evidence in support of these allegations.  (1 CT 000164- 2 CT 

00388; 5 CT 01206-1429.)  The court below inexplicably decided to look 

past these intentional torts, and apply the FTCA simply because Dr. Lopez 

pleaded alternative negligence theories.  (5 CT 01488.)  But neither the trial 

court nor Respondents cite any authority supporting that approach. 

Again, the U.S. Supreme Court has indicated that where an action is 

patently violative of express jurisdictional prohibitions or where exhaustion 

would be futile, as it is here, exhaustion is not required.  (National Farmers 

Union Ins. Cos. v. Crow Tribe (1985) 471 U.S. 845, 856, n. 21 [citation 

omitted].) Thus, it should be axiomatic that Dr. Lopez was not required to 

exhaust remedies under the FTCA, where there was nothing to exhaust. 

Second, although the intentional tort exception to the FTCA 

eviscerates Respondents’ arguments, unless the U.S. federal government 

actually supervised and controlled the day-to-day operations of tribal 
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projects, a tribe is considered an independent contractor, not an employee., 

under the FTCA. 

As perfectly articulated in Robinson v. United States (E.D. Cal. Jan. 

27, 2011), “unless the United States actually supervised and controlled the 

day-to-day operations of the construction project, the Tribe was an 

independent contractor, not an employee. Thus, the actions of the Tribe 

cannot be attributed to the United States for the purpose of imposing 

liability under the FTCA”.  (2:04 CV 00734RRB0DAD, 2011 WL 302784, 

at *4.)  Respondents take issue with the fact that Robinson is unpublished.  

However, Respondents ignore that the Robinson Court relies on well-

established precedent from the U.S. Supreme Court on this point.  (Id., 

citing United States v. Orleans (1971) 425 U.S. 807, 815-16 and Logue v. 

United States (1973) 412 U.S. 521, 526–28.) 

Here, Respondents have provided no evidence of the U.S. federal 

government’s day-to-day supervision of the CTUIR’s programs.  Thus, the 

actions of the CTUIR and its employees cannot be attributed to the United 

States for the purpose of imposing liability under the FTCA.   

Instead, Respondents point to certain federal funding and its 

compact to support its FTCA arguments– both of which are wide of the 

mark.  The actual FFPP budget violated the funding agreement and 

compact between the CTUIR and the U.S. Department of the Interior 

(DOI).  Per the declaration of Mr. Paul Raab, Finance Director of the 

CTUIR, DOI funding for the FFPP in 2014 should have been $764,800.  (1 

CT 00120-123; 4 CT 01156-58.)  Mr. Raab included the “Compact of Self-

Governance” as exhibit 1 to his declaration.  (1 CT 00126-129.)  This 

signed Compact states the “Tribe shall abide by all Federal regulations. . . ”  

(1 CT 00127, §4).  As stated in the AOB and Dr. Lopez’s trial court filings, 

false advertising is a crime pursuant to federal and California state laws.  
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(AOB, p. 8; 4 CT 1035-36 at ¶1.)  Respondents’ violation of the federal 

regulations also violates the Compact. 

Respondents also incorrectly imply that the FFPP and the positions 

of Quaempts and Tovey are fully funded by the U.S. Department of the 

Interior (“DOI”).  Any scrutiny of the multi-year funding agreement 

demonstrates otherwise.  For starters, the award to the FFPP (formerly the 

Rights Protection Program) is on a “one-time only basis.”  (1 CT 00132.).  

Line item 191 cited by Paul Raab in his declaration as providing funding 

for “contract support” and funding for Quaempts and Tovey, is non-existent 

in the attached budget.  (1 CT 00120-143; 4 CT 01156-80.)  Item 132, also 

cited by Mr. Raab, as funding the FFPP shows zero under DOI Bureau of 

Indian Affairs (“BIA”) reprogram request.  (Id.)  In fact, the CTUIR has at 

least 15 government departments and receives substantial funding from its 

casino and other commercial operations, as well as from  a multi-million 

dollar funding agreement with the Bonneville Power Administration.  (See 

https://ctuir.org/government).  Respondents have not provided adequate 

evidence that they are any more than minimally funded by the DOI. 

Last, Respondents’ imprecision in its FTCA argument again 

suggests that Dr. Lopez’s FAC includes claims arising after she was hired -

a rhetorical tactic Respondents  frequently used below to confuse the issues.  

To be clear, her claims do not cover such post-employment conduct.  The 

claims raised in the FAC are for the “intentional” torts of fraud, negligent 

misrepresentation, fraudulent misrepresentation, and unfair business 

practices – all dealing with the pre-employment recruitment process and the 

publication and dissemination of false advertisements in California.  Dr. 

Lopez provides post-employment facts in the FAC to demonstrate how she 

discovered the fraud and misrepresentation, how she attempted to exhaust 

the minimal mechanisms available to her at the tribal level to seek redress, 
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and to further illustrate defendants’ bad acts and attempts to avoid 

consequences when she sought redress.3 

V. If a Proper Issue for Decision Here, Respondents’ 
Fraudulent Acts Directed Towards California 
Subject Them to Personal Jurisdiction Here.   

Even though the court below did not address personal jurisdiction in 

its decision, Respondents use their RBB to reassert their position that such 

jurisdiction is lacking here. 

To start, this Court should not address this issue, which was not 

ruled upon below.  As Respondents acknowledge, personal jurisdiction is a 

fact intensive inquiry.  (RRB at 29.)  Needless to say, the trial court is in the 

best position to make those factual determinations on remand.  (See Jonson 

v. Weinstein (1967) 249 Cal.App.2d 954, 960 [“Although an appellate court 

may affirm an order upon a theory of law other than that adopted by the 

trial court, it is not appropriate to do so by exercising a discretion and 

making factual decisions to which the trial court has never addressed 

itself.”], citing Zak v. State Farm Mut. Liab. Ins. Co. (1965) 232 

Cal.App.2d 500, 506; see also Rutan v. Summit Sports (1985) 173 

Cal.App.3d 965, 974; Hudson Oil Co. v. Shortstop (1980) 111 Cal.App.3d 

488, 497.)   

In any event, Respondents’ attempt to evade personal jurisdiction is 

a non-starter.  It is well-established that fraudulent misrepresentations to a 

resident plaintiff supply the minimum contacts needed to confer personal 

jurisdiction over a defendant.  (See Taylor-Rush v. Multitech Corp. (1990) 

 
3 Of note, Mr. Hester’s declaration is false in that he claimed Dr. Lopez did 
not file any appeal regarding her dismissal.  Dr. Lopez did file an appeal 
which was not granted, further exhausting any potential remedy at the 
tribal level.  However, as Dr. Lopez does not seek reinstatement of her 
employment nor plead any employment claims, she did not include these 
facts in her supporting declarations. 



33 

217 Cal.App.3d 103, 114.)  Notably, one of the defendants in Taylor-Rush 

was subject to personal jurisdiction in California because he “made 

fraudulent misrepresentations and nondisclosures [to the California 

resident] during their meeting in New York which led to her execution of 

the settlement agreement.”  (Id.)  Those tortious acts, directed at a 

California resident, and having a tortious effect in California, were 

sufficient to establish personal jurisdiction.  (Id.)  If anything, this case 

presents an even stronger basis for personal jurisdiction because the 

allegedly fraudulent statements directed at Dr. Lopez were communicated 

to her while she was physically present in California.   

Moreover, courts nationwide have long been in agreement that 

misrepresentations communicated from out-of-state into the state easily 

subject the tortfeasor to personal jurisdiction.  (See Oriental Trading Co. v. 

Firetti, 236 F.3d 938, 941-42 (8th Cir. 2001) [by “purposely directing 

their fraudulent communications at residents of Nebraska, the defendants 

should have realized that the brunt of the harm would be felt there … and 

they should have reasonably anticipated being haled into court there”]; 

Lewis v. Fresne (5th Cir. 2001) 252 F.3d 352, 359 [“The 'actual content' of 

[the defendants'] communications to [the plaintiff] shows purposeful 

availment of the benefits and protections of Texas law”]; Murphy v. Erwin-

Wasey, Inc. (1st Cir. 1972) 460 F.2d 661, 664 [“Where a defendant 

knowingly sends into a state a false statement, intending that it should there 

be relied upon to the injury of a resident of that state, he has, for 

jurisdictional purposes, acted within that state.”]; Erwin v. Piscitello (E.D. 

Tenn. 2007) 627 F. Supp. 2d 855, 860–861; Bryant v. Smith Interior Design 

Grp., Inc. (Mo. 2010) 310 S.W.3d 227, 234; Steed Realty v. Oveisi (Tenn. 

Ct. App. 1991) 823 S.W.2d 195; Lebel v. Everglades Marina, Inc. (N.J. 

1989) 115 N.J. 317, 558 A.2d 1252, 1257 (“In this case, defendant's alleged 

phone calls to New Jersey and use of the mails to solicit the contract would 
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satisfy the minimum-contacts requirement”); Shrout v. Thorsen (Ala. 1985) 

470 So.2d 1222, 1226.)  This consistent line of authority across the country 

provides particularly useful guidance in this scenario because California’s 

long-arm statute confers personal jurisdiction to the full extent permitted by 

the U.S. Constitution.  (Code Civ. Proc. § 410.10; Vons Cos., Inc. v. 

Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444.)   

The two primary cases relied upon by Respondents’ are inapplicable 

in a crucial way.  Both cases involve breach of contract claims, specifically 

out-of-state breaches of out-of-state contracts.  (Stone v. Tex. (1999) 76 

Cal.App.4th 1043, 1046; Stanley Consultants, Inc. v. Superior Court (1978) 

77 Cal.App.3d 444, 446.)  Crucially, neither case involves tort law at all, let 

alone the fraudulent inducement of a California resident into an 

employment agreement.  The Stone Court specifically highlights this 

crucial distinction.  (Stone, 76 Cal.App.4th at 1050 [“Again, Dr. Stone's 

third appointment is at issue, and thus it appears he was not induced to 

move to Texas by any fraudulent representations.”].) 

Respondents’ argument raises a problematic question in this 

particular context.  If Respondents insist that California lacks personal 

jurisdiction, then where does jurisdiction lie?  Clearly, Respondents would 

not willingly be haled into courts in Oregon.  But even Respondents’ own 

tribal courts, as discussed above, lack jurisdiction over this case.  Thus, the 

ultimate outcome of Respondents’ personal jurisdiction argument is clear: 

the only acceptable forum to them is no forum at all.  Such a proposal 

cannot possibly be consistent with notions of fair play and substantial 

justice. 

 Finally, there are adverse effects to public policy to consider.  If Dr. 

Lopez, or any potential job applicant residing outside of tribal boundaries, 

cannot seek redress in the state where he/she was recruited or where the tort 

occurred, then all remote or out-of-state tribal entities would essentially be 
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given approval and reinforcement to recruit out-of-state residents using 

fraudulent or deceptive methods without any consequence.  This is true 

particularly where the tribal entity has the power to craft its own codes and 

policies to prevent an applicant from obtaining redress. 

 

CONCLUSION 

The lower court’s decision granting Quaempts’s and Tovey’s motion 

to quash-dismiss is in error.  It retains jurisdiction to hear the tort claims 

asserted against Quaempts and Tovey, who are employees and not high-

ranking or elected tribal officials, sued in their individual-capacities.  The 

acts of these individual defendants, specifically false and deceptive 

methods to recruit out-of-state applicants, are clearly not a necessary 

component to tribal governance and administration.   

Moreover, the express, voluntary and informed ratification by the 

CTUIR does not offer individual employee defendants Quaempts and 

Tovey immunity.  To the contrary, this ratification places the CTUIR 

squarely in the stead of its agents and removes its defense of sovereign 

immunity.  No other procedural bar to suit exists. 

Dr. Lopez respectfully requests that this Appellate Court reverse the 

decision of the Court below and allow this case to proceed on the merits. 

 

Dated:  January 8, 2020 Respectfully submitted, 
 
   ERIKA HEATH, ATTORNEY AT LAW 
 

    By:  /s/ Erika Heath   
   Erika A. Heath 
   Attorney for Plaintiff-Appellant 
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