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INTRODUCTION 

 In its Answering Brief (“Answering Brief or AB”) the Federal Defendants-

Appellees (“Federal Officials”) candidly admit that the Plaintiffs-Appellants, 

(“Half-Blood Indians”), are: (1) Indians possessing one-half or more Indian Blood, 

AB, p. 20; (2) reside on the Pinoleville Indian Rancheria (“Reservation”), AB, p. 

20; and (3) that the Reservation was established by the United States for them, AB, 

p. 20. Thus, the Half-Blood Indians meet all of the criteria established in the Indian 

Reorganization Act, 25 U.S.C. § 5101 et seq. (“IRA”) and the regulations 

(“Regulations”) promulgated by the Secretary of the Interior (“Secretary”) under 

the IRA, 25 C.F.R. Part 81, to be eligible for the Secretary to call an IRA election 

for the Half-Blood Indians. 

 Despite these admissions, the Federal Officials take the position that the 

Half-Blood Indians are not eligible for an IRA election because they are not an 

“Indian tribe” as defined by the IRA and the Regulations. AB, p. 9. The Federal 

Officials assert that the Half-Blood Indians are not a “tribe” under the IRA and the 

Regulations because the Half-Blood Indians are not: (1) the Indians residing on 

one reservation, as required under the IRA, 25 U.S.C. § 5129; nor (2) a “group of 

Indians . . . for whom a reservation is established” as required by the Regulations, 

25 C.F.R. § 81.1(w). 
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4 

 The Federal Officials argue that the Half-Blood Indians are not “the” Indians 

residing on one reservation and are not a group of Indians for whom a reservation 

is established because the Half-Blood Indians are merely part of a sub-group of 

Indians (“Splinter Group”) for whom the Reservation was established, who have 

already adopted a constitution and established a tribal government under the IRA. 

On that basis, the Federal Officials argue that the Half-Blood Indians are not 

eligible to organize their own tribal government as a separate half-blood Indian 

community under the IRA. AB, p. 11. 

 In this brief, the Half-Blood Indians will show that: (1) the Federal Officials 

have conflated the criteria for organizing a group of half-blood Indians under the 

IRA with the criteria for organizing a group of Indians who are members of a tribe 

under the jurisdiction of the United States in 1934 under the IRA; (2) as Indians of 

the half-blood, who are not members of any federally-recognized Indian tribe, 

including the Pinoleville Pomo Nation (“Nation”), the Half-Blood Indians have the 

right to organize a tribal government separate and apart from the Nation; (3) as 

half-blood Indians, the Half-Blood Indians are “Indians” residing on one 

reservation that was established for them as required by the IRA and the 

Regulations; (4) the Settlement Agreement (“Settlement Agreement”) entered into 

by the parties does not allow the Federal Officials to use the Splinter-Group criteria 

that is in the Acknowledgment Regulations, 25 U.S.C. Part 83, to determine if the 
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Half-Blood Indians are eligible for an IRA election; and (5) the Pacific Regional 

Director (“Regional Director”) of the Bureau of Indian Affairs decision 

(“Decision”) adopting the Assistant-Secretary for Indian Affairs, Ada Deer’s 

January 12, 1995, letter decision (“Deer Decision”) pertaining to the Captain 

Grande Band of Mission Indians, is not entitled to deference under the standards 

established by the Supreme Court in Chevron, U.S.A., Inc v. NRDC, Inc., 467 U.S. 

837 (1984). 

 For all of these reasons, the Regional Director’s Decision was not 

“reasonable.” The Half-Blood Indians meet all of the criteria under the IRA and 

the Regulations for an IRA election. This Court should overturn the Regional 

Director’s Decision and order the Federal Officials to call and conduct an IRA 

election for the Half-Blood Indians. 

STATEMENT OF FACTS AND SETTLEMENT AGREEMENT 

 Both the Half-Blood Indians in their Opening Brief and the Federal Officials 

in their Answering Brief cite to the facts of this case that support their respective 

positions. For the most part, the parties are in agreement as to what constitutes the 

facts of this case, with one important exception. 

 In their Answering Brief, the Federal Officials take the position that the 

purpose of the Settlement Agreement was to determine: (1) whether the Half-

Blood Indians met “the criteria” in 25 U.S.C. § 5129 and 25 C.F.R. § 81.1(w)(2); 
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and (2) listing the types of information that plaintiffs could submit to establish their 

eligibility. AB pp. 8-9. 

 While it is true that the purpose of the Settlement Agreement was to 

accomplish these two goals, the Settlement Agreement was also intended to make 

clear exactly what criteria the Half-Blood Indians would have to meet. By setting 

forth what criteria the Half-Blood Indians would have to meet under the Settlement 

Agreement to be eligible for an IRA election, the parties limited the criteria to only 

what was set forth in the Settlement Agreement and no others. The Half-Blood 

Indians negotiated for, and the Federal Officials agreed, that the only criteria that 

the Half-Blood Indians would have to meet were the criteria set forth in the IRA 

and the Regulations—not the criteria set forth in the Acknowledgment 

Regulations, including 25 U.S.C. § 83.3(d) (“Splinter groups, political factions, 

communities or groups of any character that separate from the main body of a 

currently acknowledged tribe may not be acknowledged under the regulations.”). 

 The criteria established under the IRA and Regulations for eligibility for an 

IRA election are simple: the group has to be an “Indian” tribe. As the Half-Blood 

Indians demonstrate in Argument I, below, they are an “Indian tribe” within the 

meaning of the IRA and Regulations and are, therefore, eligible for an IRA 

election. 
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I.  THE HALF-BLOOD INDIANS ARE AN INDIAN TRIBE WITHIN 

THE MEANING OF THE IRA AND ARE ELIGIBLE FOR AN IRA 

ELECTION. 

A. The Half-Blood Indians are “Indians” Residing on One 

Reservation. 

 In its Answering Brief, the Federal Officials conflate the two definitions of 

“Indian” established by Congress in 25 U.S.C. § 5129. 

 In 25 U.S.C. § 5129, Congress defined and created two (2) groups of Indians 

that are eligible for an IRA election. The first group is the Indians and their 

descendants who were under the jurisdiction of the federal government in 1934 and 

were residing within the present boundaries of any Indian reservation. Carcieri v. 

Salazar, 555 U.S. 379 (2009). The second group is “all other persons of one-half or 

more Indian blood” residing within the present boundaries of any Indian 

reservation. 25 U.S.C. § 5129. 

 In order for the first group of Indians to be eligible for an IRA election, they 

have to prove that they were either “members” of a federally recognized Indian 

tribe in 1934 or “descendants of such members” who are “residing within the 

present boundaries of any Indian reservation.” Id. (emphasis added). 

 In order for the second group to be eligible for an IRA election, they have to 

prove that they are “persons of one-half or more Indian blood” “residing within the 

present boundaries of any Indian reservation.” Id, (emphasis added). 
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 The IRA, thus, created two distinct groups eligible for an IRA election, both 

of which are present in this case. The first is the descendants of the Indians of the 

Reservation that were members of the Nation, a federally recognized Indian tribe 

in 1934, organized a tribal government pursuant to a constitution, approved by the 

members of the Nation in an election called by the Secretary under the IRA. The 

second is the Half-Blood Indians, who are not members of the Nation, and who all 

reside on one reservation, the Pinoleville Reservation. They are seeking to organize 

as the half-blood “Indians residing on one reservation.” 

 As such, the Half-Blood Indians meet all of the criteria under the IRA for an 

IRA election.  

B.  The Half-Blood Indians Are “the” Indians of the Pinoleville 

Reservation and the Reservation Was Established for Them. 

 In Allen v. United States, 871 F. Supp. 2d 982 (N.D. Cal. 2012) (“Allen I”), 

the District Court held that the Half-Blood Indians were not eligible for an IRA 

election because they were not “the” Indians “residing on one reservation.” Id., at 

992. In Allen I, the District Court interpreted the word “the” in the phrase “the 

Indians residing on one reservation,” as that phrase is used in 25 U.S.C. § 5129, to 

mean all or nearly all of the Indians residing on the Pinoleville Reservation, 

without distinguishing between the two types of Indians defined in 25 U.S.C. § 

5129. Id. 
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 Unfortunately, because the issue was raised sua sponte, by the District Court 

after the case was briefed, argued, and submitted to the District Court for a 

decision, the Half-Blood Indians never got an opportunity to address the issue. 

 However, it is clear that the Half-Blood Indians are all or nearly all of the 

Indians residing on the Reservation when the second definition of “Indians” in § 

5129 is applied. When you plug the second definition of Indians (“other persons of 

one-half or more Indian blood”) into the phrase “the Indians residing on one 

reservation,” it is clear the Half-Blood Indians meet the criteria. The Half-Blood 

Indians constitute more than a majority of the persons possessing one-half or more 

Indian blood living on the Reservation and therefore, are “all or nearly all” of the 

half-blood Indians residing on the Pinoleville Reservation. E.R., pp. 38-39. Thus, 

the Half-Blood Indians meet the definition of “Indians” as defined by the District 

Court in Allen I. 

 The fact that the Reservation was established for the Half-Blood Indians and 

their ancestors is evidenced by the Bureau of India Affairs (“BIA”) assignment 

map (“Map”) and the Distribution Plan (“Plan”) for the illegal termination of the 

Pinoleville Reservation. E.R., pp. 96-99. The Map lists the Indians whom the BIA 

first allowed to occupy the Reservation after it was established. The Plan lists the 

Indians that the BIA determined the Reservation was established for and who were 
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eligible to receive a portion of the Reservation in fee after its status as an Indian 

reservation was ended. 

 The Plan is the best evidence that the Reservation was established for the 

Half-Blood Indians because it was only those Indians listed in the Plan that were 

determined to be from the Reservation and eligible to receive an actual subdivided 

portion or parcel of Reservation. E.R., pp. 96-99. 

 The Federal Officials concede that the Reservation was established for the 

Half-Blood Indians. See AB, p. 12, 17-18. But they argue that, because the 

Reservation was created for other Indians as well, the Reservation was not 

established for the Half-Blood Indians for the purposes of calling an IRA election. 

This argument fails.  

 The Federal Officials interpretation of 25 C.F.R. § 81.1(w) is contrary to the 

plain wording of the applicable federal regulation. Section 81.1(w) provides: 

Tribe means . . . and (2) any group of Indian whose members each have at 

least one-half-degree of Indian blood for whom a reservation is 

established and who each reside on the reservation. Such tribes may 

consist of any consolidation of one or more tribes or parts of tribes. 

 

25 C.F.R. § 81.1(w) (emphasis added). 
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 The Regulations only require that the Reservation was established for the 

Half-Blood Indians and not that it was established only for them.
1
 Section 81.1(w) 

explicitly allows for the “parts of tribes” to be a “tribe” within the meaning of the 

Regulations. Thus, even if it is assumed that the Half-Blood Indians were part of 

the Nation, and they are not, they would still be a “tribe“ within the meaning of § 

81.1(w). 

 In summary, the Half-Blood Indians meet all of the criteria established in the 

IRA and Regulations for eligibility for an IRA election. They are Indians of the 

half-blood. They reside on one reservation, the Pinoleville Reservation. The 

Reservation was established for them. As such, they are eligible for an IRA 

election. 

II.  THE HALF-BLOOD INDIANS ARE NOT A SPLINTER GROUP OF 

THE PINOLEVILLE NATION. 

 The Federal Officials argument that the Half-Blood Indians are a “splinter 

group” or a small part of the Nation is unfounded and the Regional Director’s 

reliance on the Deer Decision was erroneous, as the Deer Decision is clearly 

distinguishable from the facts of this case. 

 In the Deer Decision, a group of Indians who were members of the Captain 

Grande Band of Mission Indians (“Band”) requested an IRA election to organize a 

                                                           
1

 The Federal Defendants admit that the Department of the Interior does not 

interpret the Indian Reorganization Act to prohibit the organization of more than 

one group of Indians residing on one reservation. AB, pp. 23-24.  
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tribal government, separate and apart from the Band. E.R., p. 25-28. The Band was 

a federally recognized tribe that was already organized under a constitution 

adopted by the Band. The Indians of the Band organized as the Indians and 

descendants of Indians who were members of the Tribe in 1934, were under 

federal jurisdiction and who resided on various reservations. The members of the 

Band did not organize as a half-blood Indian group. 

 The members of the Band who sought to organize as a separate tribe 

(“Splinter Group”), based upon their status as descendants of Indians who were 

members of the Band in 1934. The Splinter Group did not seek to organize as a 

half-blood Indian group. Because the Splinter Group were members of the Band 

who did not reside on any reservation, and because the Band was already 

organized under the IRA, the Assistant-Secretary held they were part of the Band 

and not a separate group eligible for an IRA election. 

 None of the facts that gave rise to the Deer Decision exists in this case. First, 

and foremost, the Half-Blood Indians are not members of the Nation. Second, the 

Half-Blood Indians are not seeking to organize as the members or descendants of 

members of the Nation. They are seeking to organize as a half-blood Indian group 

as expressly provided for under the IRA and Regulations. Finally, the Half-Blood 

Indians, unlike the Splinter Group, have a settlement agreement with the United 
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States that precludes the United States from using the splinter-group 

acknowledgment criteria as a basis for denying their request for an IRA election. 

III.  NEITHER THE REGIONAL DIRECTOR’S NOR ASSISTANT 

SECRETARY DEER’S DECISION IS ENTITLED TO CHEVRON 

DEFERENCE. 

 

 The Federal Defendants assert that the Regional Director’s Decision and 

Deer Decision are entitled to deference with regard to the question of whether the 

Half-Blood Indians constitute a “splinter group” and, therefore, are not entitled to 

recognition as a tribe. Before a court can determine whether an agency 

interpretation can be afforded deference, it is first required to determine whether 

the agency action is entitled to analysis under Chevron, U.S.A., Inc. v. NRDC, Inc., 

467 U.S. 837 (1984). Only precedential orders that bind third parties can “qualify 

for Chevron deference because they are made with a lawmaking pretense.” 

Marmolejo-Campos v. Holder, 558 F. 3d 903, 909 (9th Cir. 2009) (internal 

citations omitted) (“Marmolejo-Campos”). “Our cases applying United States v. 

Mead Corp., 533 U.S. 218 (2001) (“Mead”) treat the precedential value of an 

agency action as the essential factor in determining whether Chevron deference is 

appropriate.” Alvarado v. Gonzales, 449 F. 3d 915, 922 (9th Cir. 2006) (emphasis 

in original). “Interpretations such as opinion letters, policy statements, agency 

manuals and enforcement guidelines lack the force of law and do not warrant 

Chevron-style deference.” Citizens Against Casino Gambling v. Kempthorne, 471 
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F. Supp. 2d 295, 320-321 (W.D.N.Y. 2007), citing Christensen v. Harris County, 

529 U.S. 576, 587 (2000). Interpretations that do not merit Chevron deference 

include decisions made by the Department of the Interior, such as approvals of 

gaming compacts. Fort Independence Indian Cmty. v. California, 679 F. Supp. 2d 

1159, 1177 (E.D. Cal. 2009) [“[N]othing indicates that the agency’s approval of 

one compact establishes a precedent that binds the agency in future cases, and thus 

also binds third parties.”]. 

 Because the Decision, by its nature, applies only to the specific facts of the 

subgroup of tribal members of the Captain Grande Band of Mission Indians, there 

is no basis for concluding that it was made with “law making pretense” or that it 

has any precedential value. As was demonstrated in the Half-Blood Indians’ 

Opening Brief, to the degree that the Deer Decision was intended to reflect a 

formal policy, it does not so qualify, because it fails to meet the rulemaking 

requirements of the APA. If the Deer Decision was intended to have precedential 

value, it could have none in this case because it does not address half-blood Indian 

communities.  

 Likewise, the Regional Director’s Decision is not entitled to Chevron 

deference. It is clearly not a policy established pursuant to formal rulemaking and 

it is only applicable to the highly specific facts of this case.  In addition, the 

Regional Director’s Decision is even less deserving of Chevron deference because 
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it is based on the Deer Decision, which has no application to half-blood Indian 

communities. 

 The fact is that the Deer Decision and the Regional Director’s Decision are 

not even entitled to deference pursuant to Skidmore v. Swift & Co., 323 U.S. 134 

(1944). Under Skidmore, “weight [accorded to an administrative] judgment in a 

particular case will depend upon the thoroughness evident in its consideration, the 

validity of its reasoning, its consistency with earlier and later pronouncements, and 

all those factors which give it power to persuade, if lacking power to control.” 

Skidmore, 323 U.S. at 140. The Deer Decision does not address half-blood Indian 

communities, so it cannot be argued that the Deer Decision reflects a thorough and 

valid analysis of the issue of whether such communities qualify as tribes or that it 

is consistent with earlier or later pronouncements on that issue. The Regional 

Director’s Decision, because it is based on a single legal authority that does not 

apply to half-blood Indian communities, cannot be said to reflect a thorough and 

valid analysis of the issue of whether such communities qualify as tribes or that it 

is consistent with earlier or later pronouncements. As a result, neither the Deer 

Decision nor the Regional Director’s Decision is not entitled to any weight under 

Skidmore. 

/ / / 

/ / / 
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CONCLUSION 

 The Half-Blood Indians are: (1) Indians who possess one-half (1/2) or more 

Indian blood; (2) they all reside on the Pinoleville Reservation; (3) they constitute 

nearly all of the half-bloods who reside on the Reservation; and (4) the Pinoleville 

Reservation was established for them. 

 The Half-Blood Indians meet all of the criteria established in the IRA and 

Regulations for an IRA election. They also meet all of the criteria set forth in the 

Settlement Agreement. 

 For these reasons, the Court should reverse the decision of the District Court 

and order the Secretary of the Interior to call and conduct an IRA election for the 

Half-Blood Indians. 

DATED: September 25, 2018   Respectfully Submitted 

       RAPPORT AND MARSTON 

 

        

By: /s/ Lester J. Marston 

       LESTER J. MARSTON, 

Attorney for Plaintiffs-Appellants 
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