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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

GEORGE HENGLE, et al    : 
       :   
    Plaintiffs,  :  
       : 
v.       :  Civil Action No. 3:19-cv-00250 
       : 
SCOTT ASNER, et al     : 
       : 

Defendants.  : 
 

PLAINTIFFS’ OPPOSITION TO THE TRIBAL OFFICIALS’ MOTION TO DISMISS 
 

 Plaintiffs, by counsel, respectfully submit this Opposition to the Motion to Dismiss (ECF 

No. 64) filed by Defendants Sherry Treppa, Tracey Treppa, Kathleen Treppa, Iris Picton, Sam 

Icay, Aimee Jackson-Penn, and Amber Jackson (collectively, the “Tribal Officials”).  

INTRODUCTION 

 The Commonwealth of Virginia, like any other government, has a vital interest in 

protecting its residents. “From times immemorial,” state governments have sought to “protect 

desperately poor people from the consequences of their own desperation” through usury laws. 

Otoe-Missouria Tribe of Indians v. N.Y. State Dep’t of Fin. Servs., 974 F. Supp. 2d 353, 356 

(S.D.N.Y. 2013). These laws not only protect vulnerable borrowers, but they also promote the 

“common good” as usury “weakens the social and economic foundations of a country.” Pope 

Francis, Address to National Anti-Usury Council (Feb. 3, 2018).  

 This case represents an effort to protect borrowers from an unconventional lender: 

companies formed by the Habetamtolel Pomo of Upper Lake (the “Tribe”), a federally recognized 

Native American tribe. To “combat generations of poverty” and “establish a self-sustaining 

economy,” ECF 65 at 1, the Tribe engages in online lending through tribally owned entities, such 
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as Golden Valley Lending, LLC. Although it may be well intentioned, the Tribe’s effort to advance 

themselves exploits desperately poor people in other communities who, in their moment of despair, 

agree to take a small dollar loan with triple-digit interest rates. These loans often carry interest 

rates as high as 700%,1 i.e., more than 60 times than many states’ usury laws, such as Virginia. 

While the ends may justify the means in the Tribe’s view, the law requires more—“[a]bsent a 

federal law to the contrary, Indians going beyond reservation boundaries have generally been held 

subject to non-discriminatory state law otherwise applicable to all citizens of the State.” Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 148–49 (1973).  

 This case seeks prospective relief against the Tribal Officials, who claim to oversee and 

control all aspects of its illegal lending business. See ECF 44. Although the tribal lending entities 

claim that they are entitled to immunity, the Supreme Court has held that “tribal immunity does 

not bar” a “suit for injunctive relief against individuals, including tribal officers, responsible for 

unlawful conduct.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 796 (2014). An official 

capacity suit for prospective relief is one of “the panoply of tools” that can be used to “shutter, 

quickly and permanently, an illegal” practice even though sovereign immunity otherwise prevents 

recovery of damages from the tribe or its economic subsidiary. Id.  

 Despite the Supreme Court’s clear guidance, the Tribal Officials characterize this case as 

an “astounding proposition” and an affront to their sovereignty. ECF 65 at 1. It is the opposite—it 

is the Tribe who desires to infringe on one, if not the most, fundamental aspect of the 

Commonwealth of Virginia’s sovereignty: its ability to regulate and protect its residents within its 

boundaries. Neither the Tribe’s sovereignty nor its own poverty provides it with a free pass to 

                                                        
1 See, e.g., ECF 45-34 (APR of 627.7911%); ECF 45-35 (APR of 665%); ECF 45-36 (APR of 
767%); ECF 45-37 (APR of 709%). 
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“operate outside of Indian lands without conforming their conduct in these areas to federal and 

state law.” Gingras v. Think Fin., Inc., 922 F.3d 112, 128 (2d Cir. 2019).  

 And if the Plaintiffs succeed in this case, the sky will not fall as posited by the Tribal 

Officials, who can offer their loans to the tens of millions of residents in “Arizona, Idaho, 

Massachusetts, Nevada, South Dakota, and Utah,” which do not have usury laws according to their 

brief. ECF 65 at 2-3.2 Beyond these states, the Tribe may also be able to offer their products to 

citizens of foreign countries, presumably so long as it conforms its conduct to the applicable laws 

of the foreign nation. Thus, this case will not “grind the Tribe’s progress to a halt” as posited by 

the Tribal Officials, ECF 61 at 1, it will simply prohibit the Tribe from offering loans to residents 

of Virginia unless its loans comply with state laws, such as the generous 36% interest rate provided 

to licensees of consumer finance loans.  

SUMMARY OF THE ARGUMENT 

 The Tribal Officials seek to dismiss this case on four grounds. First, they claim Virginia’s 

usury laws do not apply to the loan agreements, which contain a choice-of-law clause specifying 

that “tribal law” applies. The enforceability of the tribal choice-of-law provision is anything but 

                                                        
2 This assertion is wrong and ignores the extensive regulation of these loans through other 
applicable laws, such as licensing and payday lending laws. See Mass. Gen. Laws ch. 140, § 96 
(“No person shall directly or indirectly engage in the business of making loans of six thousand 
dollars or less, if the amount to be paid on any such loan for interest and expenses exceeds in the 
aggregate an amount equivalent to twelve per cent per annum upon the sum loaned, without first 
obtaining from the commissioner of banks, in sections ninety-six to one hundred and fourteen, 
inclusive, called the commissioner, a license to carry on the said business in the town where the 
business is to be transacted.”); S.D. Codified Laws § 54-4-44 (“After procuring such license from 
the Division of Banking, the licensee may engage in the business of making loans and may contract 
for and receive interest charges and other fees at rates, amounts, and terms as agreed to by the 
parties which may be included in the principal balance of the loan and specified in the contract. 
However, no licensee may contract for or receive finance charges pursuant to a loan in excess of 
an annual rate of thirty-six percent, including all charges for any ancillary product or service and 
any other charge or fee incident to the extension of credit.”); Idaho Code § 28-46-402 (establishing 
a loan made in violation of Idaho’s payday lending laws is void).  
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novel—“[c]ourts across the country have confronted transparent attempts to deploy tribal 

sovereign immunity to skirt state and federal consumer protection laws.” Gingras, 922 F.3d at 126. 

Recognizing sovereign immunity would not be enough, “[p]art of this scheme involving crafting 

arbitration agreements like the ones here, in which borrowers are forced to disclaim the application 

of federal and state law in favor of tribal law.” Gingras, 922 F.3d at 126.  

Over the past several years, more than a dozen courts have considered this precise issue, 

each holding that tribal choice-of-law clauses were unenforceable under the circumstances. This 

includes a decision from the Fourth Circuit holding that a contract—selecting the “tribal laws” of 

the Otoe-Missouria Tribe of Oklahoma—contained “unenforceable choice of law provisions” that 

were not severable from the agreement. Dillon v. BMO Harris Bank, N.A., 856 F.3d 330, 336 (4th 

Cir. 2017). This decision did not break new ground but reaffirmed the Fourth Circuit’s earlier 

decision that held a tribal choice-of-law clause “underhandedly convert[ed] a choice of law clause 

into a choice of no law clause.” Hayes v. Delbert Servs. Corp., 811 F.3d 666, 675 (4th Cir. 2016). 

The same is true of these loan agreements and the “laws” the Habetamtolel Pomo of Upper Lake, 

which were intentionally crafted to ensure no legal accountability to borrowers.  

 In addition to converting a choice-of-law clause into a “choice-of-no-law” clause, the 

choice-of-law clause is unenforceable for two other reasons—either of which independently 

renders the clause unenforceable. First, the choice-of-law clause is unenforceable because it is 

contrary to a fundamental public policy of Virginia as expressly provided in § 6.2-306 of the 

Virginia Code. Va. Code § 6.2-306(A) (“Any agreement or contract in which a borrower waives 

the benefits of this chapter or releases any rights he may have acquired under this chapter shall be 

deemed to be against public policy and void.”). Second, the terms of the loan agreements, including 

their interest rates, are unconscionable and unenforceable. See Williams v. Big Picture Loans, LLC, 
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Case No. 3:17-cv-461(REP) (E.D. Va.) (June 26, 2018 Order at Dkt. 125) (denying a motion to 

dismiss based on a tribal choice-of-law provision for each of the above reasons).  

 Second, aside from their choice-of-law argument, the Tribal Officials claim that the Court 

lacks jurisdiction over them because they are entitled to “absolute immunity” in their capacity as 

government officials. ECF 65 at 3. But as explained above, the Supreme Court has held that “tribal 

immunity does not bar” a “suit for injunctive relief against individuals, including tribal officers, 

responsible for unlawful conduct.” Bay Mills, 572 U.S. at 796. This is not a discriminatory 

exception that applies solely to tribal officials, but a deeply rooted principle applied to state 

officials for more than a century. Ex parte Young, 209 U.S. 123 (1908).  

 Third, the Tribal Officials contend that the tribal lending entities are necessary and 

indispensable parties “because their contractual interests are at stake, and the relief Plaintiffs seek 

cannot be granted without them.” ECF at 65 at 4. But the presence of the Tribal Officials “in this 

case satisfies the requirements of Rule 19.” Gingras v. Rosette, Case No. 5:15-CV-101, 2016 WL 

2932163, at *20 (D. Vt. May 18, 2016), aff’d sub nom. Gingras v. Think Fin., Inc., 922 F.3d 112 

(2d Cir. 2019). A “contrary holding would effectively gut the Ex Parte Young doctrine,” which 

permits “actions for prospective non-monetary relief… without the presence of the immune State 

or tribe.” Salt River Project Agr. Imp. & Power Dist. v. Lee, 672 F.3d 1176, 1181 (9th Cir. 2012) 

(emphasis added). 

 Finally, the Tribal Officials contend that Plaintiffs lack standing “to enjoin the origination 

of new loans to consumers who reside in Virginia at a rate above the state’s interest rate cap.” ECF 

65 at 4. In their view, Plaintiffs must plead that “they intend to obtain future loans from the Tribal 

businesses” in order to have standing. Id. This is wrong. Where, as here, a plaintiff brings a case 

against a government official, a “federal court may award an injunction that governs the official’s 
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future conduct, but not one that awards retroactive money.” Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 102 (1984). Put differently, a court may enjoin “officials to conform 

their future conduct to the requirements” of the law. Quern v. Jordan, 440 U.S. 332, 337 (1979). 

Plaintiffs, who have been direct victims of their illegal practices, certainly have standing to ensure 

that the Tribal Officials “conform their future conduct” to the requirements of Virginia law.  

ARGUMENT 

I. THE CHOICE-OF-LAW PROVISION IS UNENFORCEABLE. 

As this Court recently explained, the “Supreme Court has consistently accorded choice of 

forum and choice of law provisions presumptive validity,” but this presumption “is not absolute, 

and, therefore, may be overcome by a clear showing that they are ‘unreasonable under the 

circumstances.’” Hunter v. NHcash.com, LLC, No. 3:17CV348-HEH, 2017 WL 4052386, at *3 

(E.D. Va. Sept. 12, 2017) (quoting The Bremen v. Zapata Off–Shore Co., 407 U.S. 1, 9 (1972)). 

Those circumstances include if “(1) their formation was induced by fraud or overreaching; (2) the 

complaining party will for all practical purposes be deprived of his day in court because of the 

grave inconvenience or unfairness of the selected forum; (3) the fundamental unfairness of the 

chosen law may deprive the plaintiff of a remedy; or (4) their enforcement would contravene a 

strong public policy of the forum state.” Hunter, 2017 WL 4052386, at *3 (quoting Allen v. Lloyd’s 

of London, 94 F.3d 923, 928, 1996 WL 495553 (4th Cir. 1996)).  

A. The loan agreements and chosen law take the forbidden step of prospectively 
waiving federal rights.  

The Supreme Court has repeatedly recognized that, where “choice-of-forum and choice-

of-law clauses” operate “in tandem as a prospective waiver of a party’s right to pursue statutory 
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remedies,” they are unenforceable. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 

U.S. 614, 637 n.19 (1985).3  

i. The loan agreements waive consumers’ federal rights.  

 Under the prospective-waiver doctrine established by Mitsubishi Motors Corp. and its 

progeny, Defendants’ choice-of-law provision is unenforceable because it requires consumers to 

prospectively waive their federal statutory rights. In particular, the loan agreement’s governing 

law provision states that the agreement “is made and accepted in the sovereign territory of the 

Habematolel Pomo of Upper Lake” and that the agreement “shall be governed by applicable tribal 

law, including but not limited to the Habematolel Tribal Consumer Financial Services Regulatory 

Ordinance.” Ex. 1 at 8. The Governing Law provision works in tandem with the arbitration 

provision and forum selection provision to waive all of a consumers federal and state rights. This 

is most evident in considering restrictions placed on an arbitrator under the arbitration provision: 

The parties to such dispute will be governed by the laws of the Habematolel 
Pomo of Upper Lake and such rules and procedures used by the applicable 
arbitration organization applicable to consumer disputes, to the extent those rules 
and procedures do not contradict the express terms of this Arbitration 
Provision or the law of the Habematolel Pomo of Upper Lake, including the 
limitations on the arbitrator below. 

Ex. 1 at 7 (emphasis added).4 This restriction on the arbitrator from applying any federal or state 

law is echoed in the next paragraph:  

You have the right to request that arbitration take place within thirty (30) miles of 
Your residence or some other mutually agreed upon location, provided, however, 
that such election to have binding arbitration occur somewhere other than on 

                                                        
3 See also Am. Exp. Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2313–14 (2013) (“[C]ourts will 
not enforce a prospective waiver of the right to gain redress for an antitrust injury, whether in an 
arbitration agreement or any other contract.” (emphasis added)); 14 Penn Plaza LLC v. Pyett, 556 
U.S. 247, 273 (2009) (“[A] substantive waiver of federally protected civil rights will not be 
upheld.”). 
 
4 By way of example, Plaintiffs attach as Ex. 1 the loan agreement of Myers, the terms of which 
the Tribal Officials concede “are largely identical.” ECF No. 63 at 4, n. 2.  
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Tribal land shall in no way be construed as a waiver of sovereign immunity or 
allow for the application of any other law other than the laws of the 
Habematolel Pomo of Upper Lake. 

Ex. 1 at 7 (emphasis added). The next paragraph again repeats that the arbitrator is only to apply 

Tribal law:  

The arbitrator shall apply substantive Tribal law consistent with the Federal 
Arbitration Act (FAA), and applicable statutes of limitation, and shall honor claims 
of privilege recognized at law. 

Ex. 1 at 7. 

In two recent cases, the Fourth Circuit applied the prospective waiver doctrine and held 

that tribal choice-of-law provisions were unenforceable. Dillon, 856 F.3d at 335–36; Hayes, 811 

F.3d at 669. In Hayes, the loan agreement considered by the Fourth Circuit expressly stated that 

no federal law or regulation would apply to the agreement. Hayes, 811 F.3d at 669. Relying on the 

Supreme Court’s established law concerning the prospective waiver doctrine, Hayes held that the 

loan agreement was unenforceable, reasoning that “a party may not underhandedly convert a 

choice of law clause into a choice of no law clause—it may not flatly and categorically renounce 

the authority of federal statutes to which it is and must remain subject.” Id. at 675.  

A little over a year later, the Fourth Circuit reaffirmed this principle in Dillon, concluding 

that another tribal loan agreement contained “unenforceable choice of law provisions, which are 

not severable from the broader arbitration agreement and render the entire arbitration agreement 

unenforceable.” Dillon, 856 F.3d at 337. Just like the contracts in this case, the contract in Dillon 

stated that it was “subject solely to the exclusive laws and jurisdiction of the Otoe-Missouria Tribe 

of Indians.” Id. at 332. In refusing to enforce this provision, the Fourth Circuit observed that it 

“implicitly accomplishes what the [agreement in Hayes] explicitly stated, namely, that the 

arbitrator shall not allow for the application of any law other than tribal law.” Id. at 335.  

Accordingly, the Fourth Circuit held that the loan agreement “contains unenforceable choice of 
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law provisions, which are not severable from the broader arbitration agreement and render the 

entire arbitration agreement unenforceable.” Id. at 337 (emphasis added).  

Other courts have agreed with and adopted the Fourth Circuit’s application of the 

prospective waiver doctrine in cases such as this one. See Gingras v. Think Fin., Inc., 922 F.3d 

112, 127 (2d Cir. 2019) (concluding defendants, including tribal defendants, could not enforce 

arbitration agreement because they were designed to avoid federal and state consumer protection 

laws); Brice v. Plain Green, LLC, 372 F. Supp. 3d 955, 972-73 (N.D. Cal. 2019) (agreeing with 

and applying Hayes and Dillon); Titus v. ZestFinance, Inc., No. 18-5373 RJB, 2018 WL 5084844, 

at *5 (W.D. Wash. Oct. 18, 2018) (“the arbitration agreement here uses a choice of law provision, 

which, when construed with the other provisions in the Loan Agreement, prospectively waives 

most federal statutory remedies.”).5 This includes recent decisions from Judge Lauck and Judge 

Morgan analyzing contracts used by two other tribal lending enterprises. Gibbs v. Haynes 

Investments, LLC, 368 F. Supp. 3d 901, 923 (E.D. Va. 2019) (concluding that arbitration 

agreement used by tribal payday partnership prospectively excluded the application of federal 

law); Solomon v. Am. Web Loan, 375 F. Supp. 3d 638, 672 (E.D. Va. 2019) (same). Because the 

loans agreements take this forbidden step, they are unenforceable under Hayes and Dillon.  

                                                        
5 Rideout v. CashCall, Inc., No. 216CV02817RFBVCF, 2018 WL 1220565, at *6 (D. Nev. Mar. 
8, 2018); MacDonald v. CashCall, Inc., No. CV 16-2781, 2017 WL 1536427, at *13 (D.N.J. Apr. 
28, 2017) (agreeing with and applying the analysis in Hayes), aff’d, 883 F.3d 220 (3d Cir. 2018); 
Eisen v. Venulum Ltd., 244 F. Supp. 3d 324, 344-45 (W.D.N.Y. 2017) (agreeing with and applying 
Hayes); Parnell v. CashCall, Inc., 181 F. Supp. 3d 1025, 1042 (N.D. Ga. 2016) (agreeing with and 
applying the analysis from Hayes), aff’d sub nom. Parnell v. W. Sky Fin., LLC, 664 Fed. App. 841 
(11th Cir. 2016); Smith v. W. Sky Fin., LLC, 168 F. Supp. 3d 778, 785 (E.D. Pa. 2016) (agreeing 
with and applying Hayes); Ryan v. Delbert Services Corp., E.D. Pa. No. 5:15-CV-05044, 2016 
WL 4702352, at *4 (E.D. Pa. Sept. 8, 2016) (agreeing with and applying Hayes). 
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ii. The chosen law further deprives consumers of federal rights and 
remedies.  

 The loan agreements not only disavow the application of all federal law, but the chosen 

law itself was crafted to prospectively waive a consumer’s rights and prevent any opportunity to 

obtain remedies. For example, it appears that the Tribe does not have a court system and thus 

would not have caselaw or rules that would apply, including, for example, conflicts of law rules 

and rules applying to the construction of contracts and ordinances. Worse yet, the governing law, 

i.e., the Tribal Code, unambiguously provides that “any federal law not applicable to Indian tribes 

. . . shall not apply to extensions of credit issued in accordance with this subchapter.” Tribal Code 

§ 8.2(j). Additionally, any licensee or “third-party provider of products or services in support of a 

Licensee” “shall conduct business in a manner consistent with principles of federal consumer 

protection laws.” Tribal Code §§ 6.1(a), 7.2 (emphasis added). Thus, indicating that its licensees 

and even “service providers” to its licensees are not required to follow federal laws. 

The Tribal Code’s “mandatory” dispute resolution procedure further ensures that 

borrowers will be deprived of any federal remedies or due process. The first step of this procedure 

requires a complaint to the lender. See Tribal Code §§ 11.1-11.2. If a consumer remains unsatisfied 

by the tribal lenders’ response, consumer may request “administrative review” by the Tribe’s 

Tribal Consumer Financial Services Regulatory Commission (“Tribal Regulatory Commission” 

or “Commission”). Tribal Code §§ 11.3(a). This “administrative review,” however, is 

meaningless—“[t]he Commission may investigate the dispute in any manner it chooses” and 

“may deny a Consumer’s request for a hearing.” Tribal Code § 11.3(b)-(c) (emphasis added).  

And, while the Tribal Officials and Commission tout their neutrality, it is anything but. 

Critically, the commissioners are appointed by Tribal Council, their compensation is controlled by 

Tribal Council, and they are subject to removal by Tribal Council. Tribal Code §§ 4.5(a)-(b), 4.8. 
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Additionally, the commissioners are subject to significant oversight by the Tribal Council. Tribal 

Code § 4.6 (must hold meetings when requested by Tribal Council), 4.11 (Tribal Council 

determines budget), 4.12 (reporting to Tribal Council). And, the Tribal Council requires that its 

commissioners “be capable of balancing business interests of the Tribe in advancing the Consumer 

Financial Services Enterprise.” See Commissioner Job Description, available at 

https://www.upperlakepomo.com/forms/TLE-Financial-Services-Regulatory-Commissioner.pdf, 

attached as Ex. 2.   

B. Enforcing the choice-of-law provision would violate the public policy of Virginia.  

Even if the agreement did not prospectively waive federal rights, choice-of-law provisions 

are also unenforceable if they are contrary to public policy. Hunter, 2017 WL 4052386, at *3; see 

also Canal Ins. Co. v. Lebanon Ins. Agency, Inc., 504 F. Supp. 2d 113, 118 (W.D. Va. 2007) 

(“Virginia courts have long enforced contractual choice of law provisions as long as such 

provisions are not unconscionable or in contravention of public policy.” (citing Tate v. Hain, 181 

Va. 402, 25 S.E.2d 321, 324 (1943))).  

It is well established that Virginia’s usury laws “are founded upon considerations of public 

policy.” Town of Danville v. Pace, 66 Va. 1, 19 (1874); Radford v. Cmty. Mortg. & Inv. Corp., 

226 Va. 596, 601 (1984) (“[U]sury laws serve a beneficial public purpose and are to be liberally 

construed with a view to advance the remedy and suppress the mischief.”). Time and time again, 

the Supreme Court of Virginia has made clear that Virginia’s “usury statutes represent a 

clarification of the public policy of the state that usury is not to be tolerated, and the court should 

therefore be chary in permitting this policy to be thwarted.” Radford, 226 Va. at 601 (emphasis 

added) (quoting Heubusch & Reynolds v. Boone, 213 Va. 414 (1972)). This Court, as well as 

others, have also recognized this Virginia’s fundamental public policy against usurious loans. 

Commonwealth v. NC Fin. Sol. of Utah, LLC, Case No. CL-2018-6258 at *10, (Fairfax Cty. Cir. 
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Ct. 2018) (“Virginia has long-recognized a public policy against allowing usury by unregulated 

lenders.”); Williams v. Big Picture Loans, LLC, Case No. 3:17-cv-461(REP) (E.D. Va.) (June 26, 

2018 Order at ECF 125) (denying a motion to dismiss, finding the plaintiffs adequately and 

plausibly alleged the “[tribal] choice-of-law provision at issue violates the public policy of the 

Commonwealth of Virginia against usurious loans. . . .”).  

Virginia’s strong public policy against usurious loans is not only apparent through its 

history and jurisprudence, but it is expressly codified in § 6.2-306 of the Virginia Code. This 

statute, which is part of the Chapter on “Interest and Usury,” provides that “[a]ny agreement or 

contract in which a borrower waives the benefits of this chapter or releases any rights he may have 

acquired under this chapter shall be deemed to be against public policy and void.” Va. Code § 6.2-

306(A) (emphasis added). According to the Tribal Officials, this is exactly what their choice-of-

law provision does. ECF 65 at 2 (“But Virginia law does not apply.”); id. at 6 (“Because Virginia 

law does not apply, there is no ‘unlawful debt,’ and all of Plaintiffs’ claims must be dismissed.”).  

Because the loan agreements—primarily through the choice-of-law provision—ostensibly 

attempt to “waive[] the benefits” and release all rights provided by Chapter 3 of Section 6.2 of the 

Virginia Code, including the interest rate cap in § 6.2-303, the agreements “shall be deemed to be 

against public policy and void.” Va. Code § 6.2-306(A).6 

C. The Tribal Officials grossly overstate the scope of the Supreme Court’s decision 
in Settlement Funding.  

 Ignoring the plain language of Va. Code § 6.2-306(A), as well as numerous court decisions 

to the contrary, the Tribal Officials contend that applying tribal law is not contrary to Virginia’s 

                                                        
6 Not all state statutory schemes mention public policy. Compare Va. Code § 6.2-306(A); with NV 
One, LLC v. Potomac Realty Capital, LLC, 84 A.3d 800, 807 (R.I. 2014) (“Although some states’ 
statutes explicitly articulate the policy behind their usury laws, 16 the Rhode Island usury statutory 
scheme is relatively brief and makes no mention of public policy or legislative intent.”).  
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public policy against usurious loans. ECF 65 at 9-10. Their argument hinges solely on the Supreme 

Court of Virginia’s decision in Settlement Funding v. Von Neumann-Lillie, 645 S.E.2d 436 (Va. 

2007). The Tribal Officials assert that Settlement Funding stands from the proposition that any 

usurious loan—presumably even contracts with 5000% APRs—do not violate Virginia’s public 

policy against usury so long as the selected law does not have a maximum interest rate. ECF 65 at 

9-10. This grossly overstates the scope and holding of Settlement Funding.  

 Indeed, this Court recently rejected this exact argument in another case where a defendant 

relied on Settlement Funding as authority for enforcing the tribal choice-of-law provision. Gibbs 

v. Haynes Investments, LLC, 368 F. Supp. 3d 901, 929, n. 49 (E.D. Va. 2019). As Judge Lauck 

explained: “the Supreme Court of Virginia considered whether the trial court erred in assuming 

that no distinction existed between Utah usury laws and Virginia usury laws, despite evidence to 

the contrary on the record.” Id. In answering this question, “the Supreme Court of Virginia held 

only that the trial court erred in concluding that parties failed to present Utah law for the trial 

court’s consideration.” Id. (emphasis added). Put differently, Settlement Funding did not—as 

posited by the Tribal Officials—“address the enforceability of the loan contract at issue or the 

merits of any possible contract defenses.” Id. In conclusion, the Court found that it “cannot find 

that Settlement Funding requires application of Tribal choice-of-law provisions.” Id.  

 Less than six months before Judge Lauck issued her opinion in Gibbs, the Circuit Court of 

Fairfax reached a similar conclusion in a case brought by the Virginia Attorney General against 

NC Financial Solutions of Utah, LLC, which provided Virginia borrowers with loans “ranging 

from 35% to 155%.” Re: Commonwealth of Virginia v. NC Fin. Sols. of Utah, LLC, 100 Va. Cir. 

232, *1 (2018). In that case, NC Financial “relie[d] on a Utah choice-of-law contractual clause in 

defense of the case,” id., arguing that “the choice of Utah substantive law in its contract insulates 

Case 3:19-cv-00250-DJN   Document 98   Filed 09/16/19   Page 13 of 46 PageID# 3054



 14 

it from suit” under Settlement Funding “irrespective of any public policy of Virginia.” Id. at 12 

(emphasis added). Judge Bernhard rejected the defendant’s expansive reading of Settlement 

Funding, which he described as “not controlling or even applicable to this case.” Id. Like Judge 

Lauck, Judge Bernard recognized that Settlement Funding’s “holding” was “narrow, taking issue 

with the trial court’s determination that it had insufficient evidence of Utah law so as to apply the 

same.” Id. He further added “[t]he Supreme Court never reached the issue of whether the choice 

of Utah law… would be against Virginia public policy. That issue was simply not before the 

Court.” Id.  

 In an attempt to misdirect the Court, the Tribal Officials claim that the plaintiff in 

Settlement Funding “sought to invalidate the choice-of-law clause because it exposed a Virginia 

borrower to an interest rate” above the law in Virginia. ECF 65 at 9. To create the appearance that 

the Supreme Court of Virginia addressed the issue before the Court, the Tribal Officials first cite 

to the appellee’s brief, which argued “the specific contract provision in question—the interest rate 

provision—is also against Virginia public policy.” Settlement Funding, Brief of Appellee at *4, 

2006 WL 4701777; see ECF 65 at 9 (citing this brief). Against this backdrop, the Tribal Officials 

then assert the “Virginia Supreme Court rejected that argument.” Id. (citing Settlement Funding, 

645 S.E.2d at 439). This is misleading—neither the cited page nor the opinion in general ever 

acknowledges the appellee’s public policy argument. See generally Settlement Funding, 645 

S.E.2d. Not once. In fact, the words “public policy” do not appear in a single sentence of the 

opinion. This was not an oversight. As explained in the brief of the appellant, the appellee’s public 

policy argument was improper because it did not form “the basis of the trial court’s ruling which” 

Case 3:19-cv-00250-DJN   Document 98   Filed 09/16/19   Page 14 of 46 PageID# 3055



 15 

were under appeal. Settlement Funding, Reply Brief of Appellant at *1, 2007 WL 2296007.7 Put 

differently, this public policy “issue was simply not before the Court,” NC Fin. Sols. of Utah, LLC, 

100 Va. Cir. at *12, and it certainly was not “rejected.” ECF 65 at 9. 

 At one point in their brief, the Tribal Officials assert that “[w]hether language in an opinion 

is a holding or dicta is not determined by counting the number of opinions that discuss the issue, 

but by whether that language was ‘necessary to [the] result’ of the opinion for the Court.” ECF 65 

at 18, n. 4 (citing Seminole Tribe of Fla. v. Fla., 517 U.S. 44, 66-67 (1996)). Here, the 

determination is even easier, the language simply does not exist unless you: (1) cite the appellee’s 

brief out of context and (2) create a phantom cite claiming that the Supreme Court of Virginia 

rejected the appellee’s argument. See ECF 65 at 9. Accordingly, despite the Tribal Officials’ effort 

to attempt to rewrite the decision, Settlement Funding does not require the application of tribal law 

as found by this Court in Gibbs.  

D. The loan agreements are unconscionable.  

Aside from Virginia’s public policy, the Tribal Officials cannot enforce the choice-of-law 

clause for another reason: “[a]s a matter of policy, Virginia refuses to enforce unconscionable 

contracts.” March v. Tysinger Motor Co., 2007 WL 4358339, at *4 (E.D. Va. 2007). 

Unconscionability arises where the contract is “so grossly inequitable that it ‘shocks the 

conscience.’” March, 2007 WL 4358339, at *4 (quoting Sydnor v. Conseco Fin. Serv. Corp., 252 

F.3d 302, 305-06 (4th Cir. 2001) (applying Virginia law)). Unlike many other jurisdictions, 

Virginia does not require both procedural and substantive unconscionability. March, 2007 WL 

4358339, at *4, n.5. Rather, a contract may “be unconscionable by virtue of the way it was 

                                                        
7 More specifically, the appellant’s reply brief stated that the “public policy” argument was not 
properly before the court because it did not form “the basis of the trial court’s rulings” and there 
was “literally no trial evidence” in the record. Id. at *2-3.  
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formed,” i.e., what is often referred to as procedural unconscionability. Id. A contract may also be 

unconscionable under Virginia law where it is “egregiously unfair,” i.e., what is often referred to 

as substantive unconscionability. Id. at *4. Here, the loan agreements are both procedurally and 

substantially unconscionable. 

A.  The loan agreements are procedurally unconscionable.  

“Whether procedural unconscionability exists is determined by what led to the formation 

of the contract.” See Berkson v. Gogo LLC, 97 F. Supp. 3d 359, 391 (E.D.N.Y. 2015). In other 

words, “[p]rocedural unconscionability arises from inequities, improprieties, or unfairness in the 

bargaining process and the formation of the contract.” Sanders v. Certified Car Ctr., Inc., 2016 

WL 9076185, at *2 (Va. Cir. 2016) (quoting Dan Ryan Builders, Inc. v. Nelson, 737 S.E.2d 550, 

558 (W. Va. 2012)).  

Here, the agreement is procedurally unconscionable because it is a “boilerplate” contract 

of adhesion—borrowers must sign the contract to receive a loan, and they have no ability to modify 

its terms. See Sanders, 2016 WL 9076185, at *2 (“A contract of adhesion may suggest that a degree 

of procedural unconscionability exists.”); Philyaw v. Platinum Enterprises, Inc., 54 Va. Cir. 364, 

2001 WL 112107, at *3 (2001) (concluding that an arbitration agreement was unconscionable 

because it was a contract of adhesion and the warranties were confusing and misleading). Plaintiffs 

were offered the contract on a take it or leave it basis, and they were not in a position to bargain 

for better terms. Further, “[a]ssent to the [c]ontract’s terms is done by online electronic signature 

leaving no room for bargaining.” Re: Alessia McIntosh v. Flint Hill Sch., 100 Va. Cir. 32, 2018 

WL 9393020, at *7 (2018).  

And, the procedural unconscionability of the agreements goes far beyond this. Most 

notably, there are many inconsistencies between the agreement and tribal law, rendering the 

agreement confusing and often misleading. For example, the agreement gives the impression that 
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consumers will be provided the ability to arbitrate their claims under the administration of the 

American Arbitration Association or JAMs; however, in reality, the only law that applies—Tribal 

Law—forecloses all potential avenues for relief except through its mandatory consumer dispute 

resolution process. See Tribal Code § 11. Thus, the arbitration agreement’s creation of the 

appearance that consumers would be entitled to redress—without also referencing the Tribal 

Code’s consumer dispute resolution process—misrepresented the fundamental nature of the 

contract. In a similar case, the Seventh Circuit found that the inconsistency between the loan 

contracts and the applicable tribal dispute resolution process, “without reconciling those 

provisions, also made it difficult for borrowers to understand exactly what form of dispute 

resolution they were agreeing to.” Jackson v. Payday Fin., LLC, 764 F.3d 765, 778 (7th Cir. 2014).  

And, this is not the only inconsistency between the agreement and Tribal law, which it 

purports to incorporate. For example, the agreement represents that the arbitrator may award 

statutory damages even though Tribal law limits a consumer to recovery of the maximum value of 

the Loan against the lender only. Compare Ex. 1 at 7, with Tribal Code § 11.5(a)(15). Additionally, 

the loan contract broadly defines “disputes” to involve claims against third parties, see Ex. 1 at 6; 

however, the Tribal Code does not contemplate that a consumer would have any recourse against 

a third party, see generally Tribal Code (only recognizing a potential dispute against the lender). 

For these reasons, the loan agreements and their integral choice-of-law provisions are 

unenforceable because they are procedurally unconscionable.  

B.  The agreement is also substantively unconscionable.  

As discussed above, the agreement is unenforceable because it is a boilerplate contract of 

adhesion that is riddled with misleading and confusing representations. However, the 

egregiousness of the arbitration agreement is most apparent in light of the fundamental unfairness 

and unreasonableness of its terms—in other words its substantive unconscionability. See Re: 
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Alessia McIntosh, 2018 WL 9393020, at *7 (“Substantive unconscionability involves unfairness 

in the terms of the contract itself . . . .” (quoting Dan Ryan Builders, Inc. v. Nelson, 737 S.E.2d 

550, 558 (W. Va. 2012)) For the reasons explained below, the contract is overtly one-sided 

agreement that “is more than unwise or unfair, it is unconscionable.” Re: Alessia McIntosh, 2018 

WL 9393020, at *7.  

First, it is unconscionable because, as discussed above, it waives all of a consumers state 

and federal rights. This is accomplished primarily through the agreement’s requirement that the 

arbitrator apply only tribal law to the exclusion of all state and federal laws. See supra Part I.  

Second, the choice-of-law provision and arbitration agreement are deeply flawed because 

they are completely nonsensical in light of the contents of tribal law—the only law that is supposed 

to apply under the agreement. For example, the arbitration agreement suggests that either party 

may request arbitration by disputing his or her dispute for arbitration, while, conversely, under 

Tribal Law, arbitration is not unavailable to a consumer unless the consumer first participates in 

the Tribe’s mandatory Dispute Resolution Process by submitting his or her claim to the lender and 

then to the Tribal Regulatory Commission. Tribal Code §§ 11.2-11.3. It is only through the Tribe’s 

Mandatory Dispute Resolution Process that a consumer can seek review of the Commission’s 

decision before an arbitrator. Tribal Code § 11.5. And, as expressly stated, the Tribe will only 

“allow enforcement” of an arbitration decision if it “has fully complied with the Mandatory 

Dispute Resolution process.” Tribal Code § 11.5. When considered alone, this renders the 

arbitration agreement a nullity because arbitration is not available unless he or she has first pursued 

her claims through the Mandatory Dispute Resolution process, and the arbitrator may not consider 

Plaintiff’s disputes in the first instance but is limited to reviewing the Commission’s decision. See 

Tribal Code § 11.5. In other words, the arbitration agreement, on one hand, appears to create the 
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right to resolution of any dispute before a neutral third party, but with the other hand, tribal law 

takes away the possibility of arbitrating disputes because the only law that applies requires a 

Mandatory Dispute Resolution process.  

By extension, and third, Tribal Law only contemplates that the Mandatory Dispute 

Resolution Procedure would include claims against the lender and does not contemplate that a 

consumer could bring a claim against a third party. See Tribal Code § 11. This taken together with 

the mandate that only tribal law applies leaves a consumer with no claims against all “related third 

parties” involved in the lending business. See Ex. 1 at 6.  

Fourth, the Tribal Code mandates a dispute resolution procedure that is completely one-

sided. For starters, all disputes must first go through the lender and Tribal Regulatory Commission. 

Although the Commission is presented as a neutral, regulatory authority, this is in fact not true as 

is demonstrated by the Tribal Code. The Commission is controlled by Tribal Council, which 

appoints the Commissioners, determines their compensation, and may remove the Commissioners. 

Tribal Code §§ 4.5(a)-(b), 4.8. Additionally, the Commission reports to Tribal Council, must hold 

meetings at the request of Tribal Council, and is reliant on Tribal Council for its operating budget. 

Tribal Code §§ 4.6, 4.11, 4.12. Thus, the Tribal Council, which is responsible for protecting the 

Tribe’s business interests, has direct control over the Commission responsible for investigating 

and making a determination as to a consumer’s dispute. Indeed, even a job posting for a 

Commissioner requires candidates to “be capable of balancing business interests of the Tribe in 

advancing the Consumer Financial Services Enterprise.” See Ex. 2. 

By extension and fifth, the Commission’s partiality is particularly troubling because the 

Tribal Code grants it with the unilateral authority to investigate and decide disputes as it pleases 

with no procedural safeguards for consumers. For example, the Commission has the authority to 
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“investigate the dispute in any manner it chooses” and “may deny a Consumer’s request for a 

hearing.” Tribal Code § 11.3 (emphasis added). There is also no right to present evidence, 

testimony, or argument to the Commission. See Tribal Code §§ 11.3-11.4. And, although a 

consumer would have the option of arbitration after complying with the Mandatory Dispute 

Resolution process, the arbitration proceedings would be limited to the narrow “review of the 

Licensee and Commission decisions.” See Tribal Code § 11.5(c). 

And finally, “as with any other price term,” an “interest rate may be deemed 

unconscionable” in and of itself. De La Torre v. CashCall, Inc., 422 P.3d 1004, 1009 (Ca. 2018); 

State ex rel. King v. B & B Inv. Grp., Inc., 329 P.3d 658, 670 (N.M 2014) (holding that it was “it 

is grossly unreasonable and against public policy to offer installment loans at 1,147.14 to 1,500 

percent interest”); James v. Nat’l Fin., LLC, 132 A.3d 799, 816 (Del. Ch. 2016) (holding that an 

APR of “838.5%” was a sufficient “level of pricing [to] shock[] the conscience.”). Here, all of the 

loans contain triple-interest rates, far in excess of the 12% permitted by Virginia law. See, e.g., 

ECF 45-33 (APR of 576%); ECF 45-34 (APR of 627.7911%); ECF 45-35 (APR of 665%); ECF 

45-36 (APR of 767%); ECF 45-37 (APR of 709%). These interest rates are grossly unreasonable 

on their face and seek to exploit “desperately poor people from the consequences of their own 

desperation.” Otoe-Missouria, 974 F. Supp. 2d at 356. 

II. SOVEREIGN IMMUNITY DOES NOT BAR LAWSUITS FOR PROSPECTIVE 
 RELIEF AGAINST TRIBAL OFFICIALS.  
 

A. Bay Mills authorizes claims for relief against tribal officers for state law violations.  
 
 In their brief, the Tribal Officials argue that they have “absolute immunity” and the Tribe’s 

immunity would be “meaningless if their operations could be enjoined by suing the government 

officials who direct and control those operations.” ECF 65 at 12. Contrary to their contentions, 

tribal immunity “is a shield, however, not a sword,” and it “poses no barrier to plaintiffs seeking 
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prospective equitable relief for violations of federal or state law.” Gingras, 922 F.3d at 128. 

Although the Tribal Officials desire “to operate outside Indian lands without conforming their 

conduct in these areas to federal and state law,” id., the Supreme Court’s decisions in Ex parte 

Young and Bay Mills provide a clear barrier to prevent them from doing so.  

 The first of these opinions was the Supreme Court’s seminal decision in Ex Parte Young, 

which created an exception to sovereign immunity that “permits plaintiffs seeking prospective, 

injunctive relief to sue state government officials for violations of federal law.” Gingras, 922 F.3d 

at 121 (citing Ex parte Young, 209 U.S. at 133) (emphasis added). As pointed out by the Tribal 

Officials, the prospective relief sought by Plaintiffs differs from Ex parte Young in two respects: 

(1) it is against tribal officials; and (2) seeks to enjoin their violations of federal and state laws. 

ECF 65 at 11-22. Both of these are distinctions without a difference as confirmed by the Supreme 

Court’s decision in Bay Mills, which “already blessed Ex parte Young-by-analogy suits against 

tribal officials for violations of state law.” Gingras, 922 F.3d at 121. 

 In Bay Mills, the State of Michigan brought an action to enjoin the Bay Mills Indian 

Community from operating a casino on land located in Michigan. 572 U.S. at 785. The question 

before the Court was simple: “whether tribal sovereign immunity” barred “Michigan’s suit against 

Bay Mills for opening a casino outside Indian lands.” Id. Declining to revisit its prior decisions, 

the Supreme Court held that “immunity protects Bay Mills” even though the gaming occurred off 

tribal lands. Id. But its holding did not leave Michigan without recourse as the opinion explained, 

“Michigan must therefore resort to other mechanisms, including legal actions against the 

responsible individuals, to resolve this dispute.” Id. (emphasis added). This was not an isolated, 

unintended, or spontaneous statement—the Supreme Court further explained that the “resulting 

world” from granting immunity was “not nearly so ‘enigma[tic]’ as Michigan” suggested. Id. at 
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794. Why not? Because the “Court ha[d] stated before, analogizing to Ex parte Young, 209 U.S. 

123, 28 S.Ct. 441, 52 L.Ed. 714 (1908), tribal immunity does not bar such a suit for injunctive 

relief against individuals, including tribal officers, responsible for unlawful conduct.” Id. 

(emphasis added) (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978)).  

 The Supreme Court not only expressly stated that “tribal immunity does not bar such a suit 

for injunctive relief against individuals,” but it provided examples of the “panoply of tools” 

available to Michigan “to enforce its laws on its own lands.” Id. One of those tools was denying 

“a license to Bay Mills for an off-reservation casino.” Id. (citing Mich. Comp. Laws Ann. §§ 

432.206–432.206a (West 2001)). And if the tribe “went ahead anyway,” the Supreme Court said 

that Michigan “could bring suit against tribal officials or employees (rather than the Tribe itself) 

seeking an injunction for, say, gaming without a license” in violation of Michigan’s gaming laws. 

Id. (citing Mich. Comp. Laws Ann. § 432.220) 

 In their brief, the Tribal Officials contend that these sentences are “two lines of dicta.” ECF 

65 at 18. This “dicta,” according to them, did not overturn “well-established precedent” that the 

Ex parte young doctrine is “inapplicable in a suit against state officials on the basis of state law.” 

Id. at 17 (citing Pennhurst, 465 U.S. at 106). In Gingras, the Second Circuit rejected this same 

argument, writing that “the Bay Mills opinion makes clear that the availability of Ex parte Young-

type actions for violations of state law was both necessary to the holding[.]” 922 F.3d at 122.  

 The Second Circuit further explained that Bay Mills did not “accidently” overrule 

Pennhurst, which “declined to extend the Ex parte Young rationale to suits seeking to hold state 

officials accountable for violations of that state’s laws.” Id. (emphasis added). The Tribal Officials 

make this same argument. ECF at 18-19. But, as explained by the Second Circuit, situations like 

Pennhurst “raise real concerns about federal courts infringing on state sovereignty,” and there 
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would be similar concerns if a suit sought “to instruct a tribal official how to confirm his conduct 

to his own tribal law.” Id. These “concomitant sovereignty concerns, however,” do not prevent 

“federal courts from instructing a tribal official how to conform that official’s conduct to either 

state or federal law.” Id. Thus, Bay Mills “stands in harmony” with Pennhurst. Id. 

 Gingras is not an outlier as the Eleventh Circuit has reached the same conclusion. See 

Alabama v. PCI Gaming Auth., 801 F.3d 1278, 1290 (11th Cir. 2015) (“[T]ribal officials may be 

subject to suit in federal court for violations of state law under the fiction of Ex parte Young when 

their conduct occurs outside of Indian lands.” (emphasis added)). In this case, Plaintiffs are 

following Bay Mills’ express instructions by pursuing a lawsuit “against tribal officials” rather 

“than the Tribe itself.” Id. Because “tribal immunity does not bar such a suit for injunctive relief 

against individuals,” the Court possesses jurisdiction over this case. Id.   

B. Prospective relief against government officials is an exception to sovereign 
immunity and, thus, the real party in interest test.   

 Ignoring the clear teachings of Bay Mills, the Tribal Officials argue that sovereign 

immunity nonetheless precludes this lawsuit under the “real party in interest” test. ECF 65 at 13-

16. This test often arises “in the context of lawsuits against state and federal employees,” Lewis v. 

Clarke, 137 S. Ct. 1285, 1290 (2017), and seeks to prevent efforts to circumvent sovereign 

immunity where the relief sought is “nominally against an officer” and truly against the sovereign. 

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101 (1984). Typically, this occurs when 

a plaintiff seeks monetary damages against a government employee in their official capacity, 

which would be paid by the state’s treasury. Kentucky v. Graham, 473 U.S. 159, 166 (1985) (“a 

plaintiff seeking to recover on a damages judgment in an official-capacity suit must look to the 

government entity itself.”). Because an official-capacity suit for damages would be paid by the 
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government, the “real party in interest is the government entity, not the named official,” and 

sovereign immunity applies. Lewis, 137 S. Ct. at 1291. 

 The real party in interest rule, in essence, ensures that sovereign immunity does not become 

a matter of form over substance. The Supreme Court, however, has expressly “recognized an 

important exception to this general rule,” which allows official-capacity suits against government 

officials so long as they only request injunctive or declaratory relief. Pennhurst State Sch. & Hosp. 

v. Halderman, 465 U.S. 89, 102 (1984); see also Kroll v. Bd. of Trustees of Univ. of Illinois, 934 

F.2d 904, 908 (7th Cir. 1991) (“Under an exception to the general rule, however, official-capacity 

actions may not be barred by the eleventh amendment insofar as they request prospective relief—

i.e., an injunction or a declaratory judgment[.]”). This exception was created by “the holding in Ex 

parte Young,” where the Supreme Court established that sovereign immunity “did not prohibit 

issuance” of an injunction to prevent a state official’s violation of federal law. Pennhurst, 465 U.S. 

at 102 (citing Ex parte Young, 209 U.S. 123). And since it was first created, it has been repeatedly 

applied8 and expanded “far beyond its original office in order ‘to vindicate the federal interest in 

assuring the supremacy of federal law[.]’” Virginia Office for Prot. & Advocacy v. Stewart, 563 

U.S. 247, 262 (2011) (Kennedy, J., concurring) (quoting Green v. Mansour, 474 U.S. 64, 68 

(1985)).  

                                                        
8 See, e.g., Graham v. Richardson, 403 U.S. 365, 370 (1971) (enjoining the Arizona’s 
commissioner of its Department of Public Welfare from enforcement of state welfare laws that 
violated the Fourteenth Amendment); Goldberg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011, 25 L.Ed.2d 
287 (1970) (enjoining the New York City’s commissioner of Social Services from enforcement of 
state law terminating welfare benefits without a hearing); Edelman v. Jordan, 415 U.S. 651, 667 
(1974) (enjoining the Director of Illinois’s Department of Public Aid from following state 
regulations that did not comply with federal time limits).  
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 The exception “has existed alongside” the Supreme Court’s “sovereign-immunity 

jurisprudence for more than a century,” including the real party in interest doctrine, and has been 

“accepted as necessary to ‘permit the federal courts to vindicate federal rights.’” Virginia Office, 

563 U.S. at 254–55 (quoting Pennhurst, 465 U.S. at 105)). And there is no tension between the 

two because the Ex parte Young doctrine “rests on the premise” that when “a federal court 

commands a state official to do nothing more than refrain from violating federal law, he is not the 

State for sovereign-immunity purposes.” Id. (emphasis added).  

 Rather than the real party in interest test, when “determining whether doctrine of Ex parte 

Young” allows for a suit, the “court need only conduct a ‘straightforward inquiry into whether [the] 

complaint alleges an ongoing violation of federal law and seeks relief properly characterized as 

prospective.” Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 635, 645 (2002). A “prayer 

for injunctive relief,” such as an injunction to restrain an official from violating federal law, 

“clearly satisfies [this] ‘straightforward inquiry.’” Id.  

 Here, the Amended Complaint seeks nothing other than prospective relief from the Tribal 

Officials, thereby satisfying this straightforward inquiry. See ECF 54, Am. Compl. at ¶ 6 

(“Plaintiffs seek prospective relief against the seven-member Tribal Executive Council”); id. at ¶ 

54; id. at ¶ 175 (providing a separate count for the tribal officials “in their official capacity for 

prospective relief”); id. at ¶ 203 (only requesting injunctive relief; not monetary damages); id. at 

¶ 175 (providing a separate count for the tribal officials “in their official capacity for prospective 

relief”); id. at ¶ 204 (providing a separate count against the tribal officials for declaratory relief).  

C.  The Tribe’s conduct constitutes off the reservation activity.  

 Hedging their bet, the Tribal Official contend that “even if Gingras permitted suits by 

private plaintiffs, it would not aid Plaintiffs” because “the Second Circuit was unequivocal that it 
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was permitting suits involving only ‘conduct occurring off the reservation.’” ECF 65 at 21 (citing 

Gingras, 922 F.3d at 120). In particular, the Second Circuit found that the Tribal Defendants 

“engaged in conduct outside of Indian lands when they extended loans to the Plaintiffs in 

Vermont.” Gingras, 922 F.3d at 121. But unless the Court disagrees with Gingras on this point, 

the same is true in this case as it involves the same conduct.  

 Further, a contrary ruling would be going against nearly every case to consider this issue. 

Otoe-Missouria, 974 F. Supp. 2d at 361 (“The undisputed facts demonstrate that the activity the 

State seeks to regulate is taking place in New York, off of the Tribes’ lands.”); Colo. v. W. Sky 

Fin., L.L.C., 845 F. Supp. 2d 1178, 1181 (D. Colo. 2011) (“Business conducted over the Internet 

that would confer jurisdiction on a state court also demonstrates that the business activity 

constitutes off-reservation activity.”); United States v. Hallinan, No. 16-130, 2016 WL 7477767, 

at *1 (E.D. Pa. Dec. 29, 2016) (“Because the loans at issue involve activity that takes place, at least 

in part, off a reservation, state law still applies.”).9 These principles have been applied with equal 

force to non-tribal internet lenders as well.10  

                                                        
9 See also Jackson, 764 F.3d at 782 (finding, in the context of tribal jurisdiction, that “the Plaintiffs 
have not engaged in any activities inside the reservation. They did not enter the reservation to 
apply for the loans, negotiate the loans, or execute loan documents.” (emphasis in original); State 
ex rel. Suthers v. Cash Advance & Preferred Cash Loans, 205 P.3d 389, 400–01 (Colo. App. 2008) 
(finding that operating a tribal internet lending business constituted off-reservation conduct 
because the evidence showed that the contracts “were entered into and negotiated in Colorado; the 
loans are delivered to consumers in Colorado; and performance will occur in Colorado because 
consumers will repay the principal and pay interest” in Colorado). 

10 Quik Payday, Inc. v. Stork, 549 F.3d 1302, 1304 (10th Cir. 2008) (finding that usury statutes 
regulated in-state activity where Utah-based lender made loans over the internet to residents in 
Kansas); State ex rel. Swanson v. Integrity Advance, LLC, 846 N.W.2d 435, 442 (Minn. Ct. App. 
2014) (holding that “extension of payday loans to Minnesota residents did not occur wholly outside 
Minnesota’s borders” thereby requiring online lender from Utah to comply with lending statutes). 
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 The Tribal Official ignore these cases and, instead, mischaracterize this Court’s decision 

in Williams v. Big Picture Loans, LLC, 329 F. Supp. 3d 248, 264 (E.D. Va. 2018) as holding that 

the that the lending activities occurred on the tribe’s reservation.” ECF 65 at 21 (emphasis in 

original). But the Court never addressed this question in Williams. Rather, when examining 

whether the tribal lender in that case was entitled to sovereign immunity, the Court made the 

following finding of facts: 

As noted, Big Picture has its principal place of business on the Reservation, and its 
employees are all located there. The servers for Big Picture’s websites are also 
stored on the Reservation. And, because all loan applications are approved by Big 
Picture employees on the Reservation, all consumer loans are originated there. 

Williams, 329 F. Supp. 3d at 264. Far from examining whether the conduct constituted off-

reservation activity for the purpose of determining whether state law possibly applied to the loans, 

Williams was merely identifying the location of the tribal lender’s employees, servers, and place 

of its loan originations for the purpose of evaluating the tribal lender’s claim of immunity. Id. In 

fact, when addressing the tribal defendants’ motion to dismiss for failure to exhaust tribal remedies 

(a more analogous but still different inquiry), the Court ruled that “there was no basis on which to 

conclude that a non-member of the Tribe acted on tribal land[.]” See Order, Williams v. Big Picture 

Loans, No. 3:17-cv-00461-REP-RCY, Dkt. 142 ¶ 1 (July 25, 2018).   

 In short, “[t]here is a difference between the right to demand compliance with state laws 

and the means available to enforce them.” Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 

755 (1998). Williams only addressed the second question and did not remotely consider or 

determine whether the tribal lender’s conduct was “going beyond reservation boundaries” so as to 

make it “subject to non-discriminatory state law otherwise applicable to all citizens of the State.” 

Mescalero, 411 U.S. at 148–49.  

Case 3:19-cv-00250-DJN   Document 98   Filed 09/16/19   Page 27 of 46 PageID# 3068



 28 

 What’s more, this question is not appropriate for resolution in a motion to dismiss, 

especially under the facts of this case. Even ignoring the tribal lender’s extension of credit and 

collection of the loans in Virginia (which is sufficient to bring the Tribe within the purview of state 

law), there is credible evidence that a substantial amount of the lending activities occurs off of the 

reservation. As alleged in the Amended Complaint, the lending business is largely operated by 111 

people located in Overland Park, Kansas. ECF 54, Am. Compl. at ¶ 5. These employees—non-

tribal members working thousands of miles away from the Tribe’s reservation—handle the vast 

majority of the day-to-day administrative operations of the Tribe’s lending businesses, such as 

underwriting, risk assessment, compliance, customer complaints, accounting, lead generation, 

collections, and website management. Id. How do we know this? Because when the Consumer 

Financial Protection Bureau filed a case against the tribal lending entities, they moved to transfer 

to Kansas; not any federal court in the Northern District of California (i.e., where the reservation 

is located). In doing so, the tribal lenders submitted a declaration from Chairwoman Treppa 

detailing the substantial off-reservation operations conducted in Kansas. Declaration of Sherry 

Treppa in Support of Defendants’ Motion to Transfer Venue, CFPB v Golden Valley Lending, Inc., 

No. 2:17-cv-02521-JAR-JPO, Dkt. 27-1 (attached hereto as Exhibit 3). In that declaration, Treppa 

detailed the extensive responsibilities performed by those employees for the lending businesses. 

Ex. 1, Treppa Decl. at ¶ 27(a)-(l). Because of the importance of these witnesses, the district court 

granted that motion. Consumer Fin. Prot. Bureau v. Golden Valley Lending, Inc., 2017 WL 

3970514, at *1 (N.D. Ill. Sept. 8, 2017). 

 In short, the tribal lenders are involved primarily, if not exclusively, with matters beyond 

their borders—the commercial offer and sale of internet loans to consumers around the country. 

Beyond that, the entirety—100%—of the tribal entities’ revenue and income is derived from out-
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of-state activity, i.e., the extension and collection of loans from consumers throughout the United 

States. Add to that the significant off-reservation operations integral to the tribal lending 

businesses, and that is more than enough to find that conduct at issue is off-reservation activity 

subject to state regulation.   

D. Government officials may be sued under RICO for prospective relief.  

 The Tribal Officials further argue in the alternative that “government entities cannot be 

sued under RICO because” the statute “ ‘requires demonstrating an underlying criminal act, which 

entails a mens rea requirement that a government cannot form.” ECF 65 at 23 (quoting Gil Ramirez 

Grp., L.L.C. v. Houston Indep. Sch. Dist., 786 F.3d 400, 412 (5th Cir. 2015)). Against this backdrop, 

the Tribal Officials overstate that “[c]ourts across the country have” held so, ECF 65 at 23, when 

it is really a split of authority. ECF 65 at 23. True, the Fifth and Ninth Circuits have found that 

government entities cannot be sued under RICO. See Gil Ramirez, 786 F.3d at 412; Lancaster 

Community Hospital v. Antelope Valley Hospital District, 940 F.2d 397 (9th Cir. 1991). But it is 

also true that the Third and Second Circuits have found that government entities may be sued under 

RICO. Genty v. Resolution Trust Corp., 937 F.2d 899, 909 (3d Cir. 1991); Gingras, 922 F.3d at 

124–25.  

 With no controlling authority from the Fourth Circuit (or persuasive authority from within 

this district), this case appears to be an issue of first impression in this Court, which should find 

that a government entity may be sued under RICO for three reasons. First, RICO expressly defines 

a “person” capable of violating its prohibitions as including “any individual or entity capable of 

holding a legal or beneficial interest in property.” 18 U.S.C. § 1961(3); see also 18 U.S.C. § 

1962(d) (“It shall be unlawful for any person to conspire to violate . . . .”). Because the Tribe is 

“capable of holding a legal or beneficial interest in property,” it falls within the definition of a 
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“person” that can violate the statute. 18 U.S.C. § 1961(3). This alone should be enough, especially 

in light of Congress’s “express admonition that RICO is to ‘be liberally construed to effectuate its 

remedial purposes[.]’ ” Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 497-498 (1985) (quoting Pub. 

L. 91–452, § 904(a), 84 Stat. 947)); see also Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) 

(explaining that if an ambiguity exists, courts are “guided by the familiar canon of statutory 

construction that remedial legislation should be construed broadly to effectuate its purposes”). 

 Second, there is nothing in RICO’s statutory text that requires specific intent to commit a 

crime. To the contrary, “[a] plain reading of the statute indicates that RICO does not contain any 

separate mens rea or scienter elements beyond those encompassed in its predicate acts.” United 

States v. Pepe, 747 F.2d 632, 675–76 (11th Cir. 1984); see also Genty, 937 F.2d 899 at 908 (“The 

RICO statute itself is silent on the issue of mens rea....”); United States v. Neff, No. 18-2282, 2019 

WL 4235218, at *5 (3d Cir. Sept. 6, 2019) (unpublished) (“conviction for conspiring to collect 

unlawful debt does not require willfulness to distinguish innocent from guilty conduct.”).11 

Because RICO does not have a separate mens rea requirement, especially when the alleged 

predicate act is the collection of “unlawful debt,” there is no requirement that Plaintiffs prove that 

the Tribe acted with criminal intent that it, as a government entity, could theoretically not form.  

 Third, the cases finding a government cannot be liable for RICO are unpersuasive for the 

reasons explained in Gingras, which observed that “courts exempting” governments from “RICO 

liability on the ground that they are incapable of forming a RICO mens rea have failed to furnish 

                                                        
11 See also 2B Fed. Jury Prac. & Instr. § 56:03 (6th ed.); see also 18 U.S.C. § 1962(c); United 
States v. Biasucci, 786 F.2d 504, 512 (2d Cir. 1986) (“RICO imposes no additional mens rea 
requirement beyond that found in the predicate crimes.”); Parm v. Nat’l Bank of California, No. 
4:14-CV-0320-HLM, 2015 WL 11605748, at *24 (N.D. Ga. May 20, 2015); Dillon v. BMO Harris 
Bank, N.A., 16 F. Supp. 3d 605, 618 (M.D.N.C. 2014) (“It appears there is no mental state 
requirement ‘beyond that found in the predicate crimes.’ (quoting United States v. Biasucci, 786 
F.2d 504, 514 (2d Cir.1986)).  
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a defensible explanation for their conclusion, particularly given that private corporations are 

routinely held liable for damages.” Gingras, 922 F.3d at 125 (internal citation omitted) (citing 

Genty v. Resolution Trust Corp., 937 F.2d at 909). As the Second Circuit further added: “the 

reasoning in these cases has less to do with the inability of a public entity to form a criminal intent 

than with concern over the appropriateness of imposing the burden of punitive damages on 

taxpayers based on misconduct of a public official.” Id. (citing Lancaster Community Hospital, 

940 F.2d 397). This concern—having no foundation in the statutory text—“is plainly not 

implicated where, as here, the relief sought is an injunction and not monetary damages.” Id.  

III. RICO PROVIDES THE COURT WITH BROAD AUTHORITY TO AWARD 
 REMEDIES, INCLUDING PROSPECTIVE RELIEF.  
 
 The Tribal Officials further argue that even if Ex parte Young applies to tribal officials, it 

“does not create a right to an injunction where the substantive law being enforced does not allow 

for one.” ECF 65 at 22 (citing Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1385 

(2015)). To that end, the Tribal Officials argue that the “Fourth Circuit has held that RICO does 

not provide equitable relief to private parties.” ECF 65 at 23 (citing Johnson v. Collins Entm’t Co., 

199 F.3d 710 (4th Cir. 1999). This is a fundamentally incorrect reading of Johnson, which 

expressed “substantial doubt whether RICO” provides a “cause of action for equitable relief,” but 

did not decide the issue. Id. (quoting Dan River, Inc. v. Icahn, 701 F.2d 278, 290 (4th Cir. 1983)).  

 And, since the time the Fourth Circuit expressed its doubt, the Supreme Court’s 

jurisprudence “has consistently rejected interpretations by the courts of appeals that would limit 

the scope of RICO actions in ways not contemplated by the text of the statute.” Nat’l Org. For 

Women, Inc. v. Scheidler, 267 F.3d 687, 698 (7th Cir. 2001) (gathering cases) (hereafter “NOW”). 

In light of these decisions, as well as the broad language of the statutory text, the Court should 

decline to follow the dicta from Johnson and, instead, follow the decisions from the Seventh and 
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Second Circuits. NOW, 267 F.3d at 698; Chevron Corp. v. Donziger, 833 F.3d 74, 137 (2d Cir. 

2016) (holding that “a federal court is authorized to grant equitable relief to a private plaintiff who 

has proven injury to its business or property by reason of a defendant’s violation of § 1962, largely 

for the reasons stated by the Seventh Circuit opinion in NOW[.]”). 

i. The Tribal Officials overstate the Fourth Circuit’s decision in Johnson. 
 

 The Fourth Circuit did not decide the issue because the district court granted the injunction 

pursuant to state law and “rendered no decision on the special inducement issue and plaintiffs’ 

RICO claims, instead keeping those matters under advisement.” Id. at 718. Rather than addressing 

the question, the Fourth Circuit held that the “district court improperly interfered with a state 

regulatory scheme” and “should instead have abstained under the doctrine of Burford v. Sun Oil 

Co., 319 U.S. 315 (1943)).” This was the holding; not the Fourth Circuit’s statement, in passing, 

regarding its doubt about the availability of equitable remedies under RICO. And consistent with 

its holding, the Fourth Circuit vacated “the injunction” issued pursuant to state law and remanded 

the case “with directions to dismiss or remand to state court all claims for equitable relief and to 

stay proceedings on claims for damages pending the resolution by the state courts of disputed 

questions of state law.” Id. 

 Following Johnson, courts have repeatedly recognized that the Fourth Circuit did not 

answer this question as argued by the Tribal Officials.12 What’s more, two years after Johnson, the 

                                                        
12 Galaxy Distrib. of W. Virginia, Inc. v. Standard Distrib., Inc.,2015 WL 4366158, at *5 (S.D.W. 
Va. July 16, 2015) (“Although the Fourth Circuit has yet to expressly address this issue, dictum 
indicates that the Fourth Circuit would…”); Chevron Corp. v. Donziger, 974 F. Supp. 2d 362, 592, 
n. 1312 (S.D.N.Y. 2014) (“Circuits to have addressed the question in dicta likewise are divided.”) 
(gathering cases, including Johnson); Nat’l Org. For Women, Inc. v. Scheidler, 267 F.3d 687, 695 
(7th Cir. 2001) (“The other courts of appeals that have addressed the point in dicta are split.”) 
(gathering cases, including Johnson); R.J. Reynolds Tobacco Co. v. Mkt. Basket Food Stores, Inc., 
2007 WL 319965, at *8 (W.D.N.C. Jan. 30, 2007) (“In discussing the availability of injunctive 
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Fourth Circuit expressly acknowledged that the issue remained undecided. Potomac Elec. Power 

Co. v. Elec. Motor & Supply, Inc., 262 F.3d 260, 268, n.4 (4th Cir. 2001). In particular, the Fourth 

Circuit noted: 

Given the infeasibility of declaratory or injunctive relief in this case, we have no 
occasion to consider the parties’ arguments as to whether equitable relief is 
available in a private civil RICO action, and reserve for another day the question of 
whether relief which goes beyond a purely compensatory measure of money 
damages is available in private civil RICO actions. 
 

Id. If the Fourth Circuit had already addressed this in Johnson, there would be no need to “reserve 

for another day the question” of whether RICO provides for equitable relief in Potomac. Id.  

ii. The plain language of RICO, as well as the broader context of the 
statute as a whole, provides the Court with authority to award 
prospective relief.  
 

  Rather than supporting their argument in the plain text, the Tribal Officials selectively cite 

Johnson out of context to support their position. ECF 65 at 22-24. But “[a]s always, the starting 

point for any issue of statutory interpretation is the language of the statute itself.” D.B. v. Cardall, 

826 F.3d 721, 734 (4th Cir. 2016) (citations and internal quotations omitted); Milbourne v. JRK 

Residential Am., LLC, 92 F. Supp. 3d 425, 434 (E.D. Va. 2015) (explaining to answer any question 

of statutory interpretation, “the first task of the court” is “to look to the plain language of the 

statute.”). To determine “whether the language is plain,” courts should consider “the language 

itself, the specific context in which that language is used, and the broader context of the statute as 

a whole.” Newport News Shipbuilding & Dry Dock Co. v. Brown, 376 F.3d 245, 248 (4th Cir. 

2004) (quoting Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997)). If the language is plain, “that 

                                                        
relief to a private civil litigant under RICO, the Fourth Circuit stated in dicta…”) (citing Johnson, 
199 F.3d at 726). 
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language must ordinarily be regarded as conclusive.” Milbourne, 92 F. Supp. 3d at 435 (quoting 

Consumer Product Safety Commission et al. v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). 

 Plain text. The relevant statutory section governing this issue is 18 U.S.C. § 1964, which 

is entitled “Civil Remedies.” Compare 18 U.S.C. § 1964; with 18 U.S.C. § 1963 (entitled 

“Criminal penalties”). This section provides, in relevant part: 

(a) The district courts of the United States shall have jurisdiction to prevent and 
restrain violations of section 1962 of this chapter by issuing appropriate orders, 
including, but not limited to ... imposing reasonable restrictions on the future 
activities ... of any person, including, but not limited to, prohibiting any person from 
engaging in the same type of endeavor as the enterprise engaged in, ... or ordering 
dissolution or reorganization of any enterprise, making due provision for the rights 
of innocent persons. 
 
(b) The Attorney General may institute proceedings under this section. Pending 
final determination thereof, the court may at any time enter such restraining orders 
or prohibitions, or take such other actions, including the acceptance of satisfactory 
performance bonds, as it shall deem proper. 
 
(c) Any person injured in his business or property by reason of a violation of section 
1962 of this chapter may sue therefor in any appropriate United States district court 
and shall recover threefold the damages he sustains and the cost of the suit, 
including a reasonable attorney’s fee.... 
 

18 U.S.C. § 1964(a)-(c) (emphasis added).  

 Plaintiffs read this statute “in a straightforward manner.” Nat’l Org. For Women, Inc. v. 

Scheidler, 267 F.3d 687, 696 (7th Cir. 2001) (hereafter NOW), rev’d on other grounds, 537 U.S. 

393 (2003). Subsection (a) grants a “district court” with the authority to “prevent and restrain 

violations of section 1962” i.e., the section of RICO prohibiting certain activities. 18 U.S.C. § 

1964(a); see also 18 U.S.C. § 1962 (establishing the activities prohibited by RICO). Subsection 

(a) does not stop there, but rather enumerates that the court’s authority includes the power to issue 

“appropriate orders,” such as “imposing reasonable restrictions on the future activities or 

investments of any person,” “prohibiting any person from engaging in the same type of endeavor,” 
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or “ordering dissolution or reorganization of any enterprise.” 18 U.S.C. § 1964(a); see also NOW, 

267 F.3d at 697 (“What § 1964(a) does is to grant district courts authority to hear RICO claims 

and then to spell out a non-exclusive list of the remedies district courts are empowered to provide 

in such cases.”). Because subsection (a) clearly allows for equitable relief, this issue should begin 

and end with this language.  

 The Second Circuit has reached the same conclusion “largely for the reasons stated by the 

Seventh Circuit in NOW.” Donziger, 833 F.3d at 137. In particular, the Second Circuit explained: 

As we read § 1964, subsection (a) gives the federal courts jurisdiction to hear RICO 
claims and sets out general remedies, including injunctive relief; subsection (b) 
makes it clear that the court, on the application of the Attorney General, has 
authority to grant temporary injunctive relief even before there is a final 
adjudication; and subsection (c) provides a private right of action for any person 
injured in his business or property by reason of a violation of § 1962. We agree 
with the Seventh Circuit's view that subsection (a) is not simply a jurisdictional 
section but rather is a section that “grant[s] district courts authority to hear RICO 
claims and then ... spell[s] out a non-exclusive list of the remedies district courts 
are empowered to provide in such cases.” NOW I, 267 F.3d at 697. Subsection (a) 
itself neither states that any category of persons may not obtain relief that is within 
the powers granted to the federal courts nor specifies the persons in whose favor 
the courts are authorized to exercise the powers there granted. In our view, this 
means that Congress did not intend to limit the court’s subsection (a) authority by 
reference to the identity or nature of the plaintiff. 

 
Id.  

 Statutory context. In addition to the language, courts interpreting a statute must “also refer 

to the specific context (usually the subsection) in which the term is used.” Nat'l Coal. For Students 

With Disabilities Educ. & Legal Def. Fund v. Allen, 152 F.3d 283, 290 (4th Cir. 1998) (citations 

omitted). The specific “context in which a term is used often determines how broadly or narrowly 

the term is to be defined.” Id. Where, as here, “Congress employ[s] broad language in drafting a 

statute,” courts “are not free to disregard it.” Id. (citations and internal quotations omitted). 
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 Section 1964 contains four subsections, all of which can be harmoniously read together. 

Subsection (a) grants “district courts authority to hear RICO claims” and then “spell[s] out a non-

exhaustive list of the remedies district courts are empowered to provide in such cases,” NOW,  267 

F.3d at 697, including orders “to prevent and restrain violations.” 18 U.S.C. § 1964(a). Subsection 

(b) then makes clear that the statute may be enforced by the Attorney General and identifies 

specific additional remedies available to the government, all of which involve interim relief. 18 

U.S.C. § 1964(b) (“The Attorney General may institute proceedings under this section. Pending 

final determination thereof, the court may at any time enter such restraining orders or 

prohibitions…”) (emphasis added). Subsection (c) then makes clear that the statute may be 

enforced by private parties and sets forth their ability to recover monetary damages.  

 When considered together, each provision further supports that injunctive relief is available 

under § 1964(a). In the first section, “Congress explicitly provided for injunctive relief,” but “it 

did not specify in that section which plaintiffs can seek such relief.” NOW I,  267 F.3d at 698. 

Then, “given that the next two sections describe two types of plaintiffs, the government and private 

plaintiffs, and spell out additional remedies specific to each type,” the “only logical conclusion is 

that Congress intended the general remedies explicitly granted in § 1964(a) to be available to all 

plaintiffs.” Id. Were it otherwise, “§ 1964(a)’s provision for injunctive relief” would be “a nullity.” 

Id. Similarly, the Second Circuit explained: 

The limitations as to who may obtain certain other types of relief are, as we interpret 
§ 1964, spelled out in subsections (b) and (c). Thus, because subsection (b) states 
that “[t]he Attorney General” may seek restraining orders “[p]ending [a] final” 
adjudication, we view such interim relief as available only to the United States, not 
to a private person. 
 
In contrast, we interpret § 1964(c) as not authorizing awards of treble damages or 
attorneys’ fees to the United States. Subsection (c) allows awards of that type of 
relief to a “person,” a term defined as “any individual or entity capable of holding 
a legal or beneficial interest in property,” 18 U.S.C. § 1961(3). 
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… 
 
While subsections (b) and (c) limit the categories of plaintiffs to which the relief 
they respectively specify may be granted, we do not interpret those subsections as 
limiting the authorized relief to the types they mention, i.e., as excluding relief that 
the federal courts are authorized to grant under subsection (a). To read the 
subsections after subsection (a) as limiting the nature of the relief that may be 
granted to the persons identified in those subsequent subsections would mean that 
although the Attorney General can be granted an injunction “[p]ending” the final 
adjudication of the case, she could not get any other relief such as a permanent 
injunction. The most sensible reading of subsection (b), in our view, is that the 
interim relief identified in that subsection is available only to the United States, 
which is relief in addition to that which it may be granted under subsection (a). 
 

Donziger, 833 F.3d at 138–39. 
 

 Additionally, it is also instructive that Congress included § 1964(a) in a section entitled 

“Civil Remedies.” 18 U.S.C. § 1964. While “a subchapter heading cannot substitute for the 

operative text” of RICO, “statutory titles and section headings ‘are tools available for the reason 

of a doubt about the meaning of a statute.’” Fla. Dep’t of Revenue v. Piccadilly Cafeterias, Inc., 

554 U.S. 33, 47 (2008) (quoting Porter v. Nussle, 534 U.S. 516, 528 (2002)). Labeling the section 

“Civil Remedies,” coupled with the broad language used in § 1964(a), further suggests that 

Congress did not intend to preclude injunctive relief available under RICO.  

 RICO as a whole. Consideration of the broader statute as a whole further supports 

interpreting § 1964(a) as permitting equitable relief to private parties. For example, in the “criminal 

penalties section” of RICO provides that “[u]pon conviction of a person under this section, the 

court shall enter a judgment of forfeiture of property to the United States[.]” 18 U.S.C. § 1963(e). 

This subsection further provides “[f]ollowing the entry of an order declaring the property forfeited, 

the court may, upon application of the United States, enter such appropriate restraining orders or 

injunctions….”). Id (emphasis). Section 1964(a) uses almost identical language, except it notably 

does not limit the person who may request the relief to the United States. 18 U.S.C. § 1964(a). If 
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Congress wanted to limited § 1964(a) to the government, then it could have easily tracked its 

language from § 1963(e). It did not, which further supports that § 1964(a) permits equitable 

remedies for both private parties and the government.  

 Moreover, this reading is not only supported by the statute as a whole, but also by 

Congress’ “express admonition that RICO is to ‘be liberally construed to effectuate its remedial 

purposes.’” Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 497-498 (1985) (quoting Pub. L. 91–452, 

§ 904(a), 84 Stat. 947)); see also Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (explaining that 

if an ambiguity exists, courts are “guided by the familiar canon of statutory construction that 

remedial legislation should be construed broadly to effectuate its purposes.”). As the Supreme 

Court has explained: “if Congress’ liberal-construction mandate is to be applied anywhere, it is in 

§ 1964, where RICO’s remedial purposes are most evident.” Sedima, 473 U.S. at 491, n.10; see 

also NOW, 267 F.3d at 698 (“RICO’s liberal-construction clause has particular force, as the 

Supreme Court has stated, when we are construing § 1964, the civil remedy provision, because it 

is in this section that ‘RICO's remedial purposes are most evident.’ ” (quoting Sedima)). Thus, to 

the extent the Court finds any ambiguities in 1964, it should be construed liberally to permit 

injunctive relief by private parties.13  

                                                        
13 Based on their misreading of Johnson, the Tribal Officials avoid addressing the plain language 
of the statute or providing any explanation regarding their interpretation of 18 U.S.C. § 1964(a). 
ECF 65 at 22-23. Plaintiffs anticipate that they will next argue that the Court should follow the 
Ninth Circuit’s decision in Religious Tech. Ctr. v. Wollersheim, 796 F.2d 1076, 1077 (9th Cir. 
1986), which was the first federal appellate opinion to resolve this question and held injunctive 
relief is unavailable to private plaintiffs under RICO. In NOW, the Seventh Circuit extensively 
examined this decision, concluding that its “study of Supreme Court decisions since the 1986 
Wollersheim convince[d]” it “that the approach of the Ninth Circuit (which relied almost 
exclusively on the legislative history of RICO to reach its result, as opposed to the actual language 
of the statute) no longer conform[ed] to the Court’s present jurisprudence.” NOW, 267 F.3d at 695. 
For the reasons explained in NOW, the Court should decline to follow Wollersheim if requested 
by the Tribal Officials.  
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iii. Virginia law authorizes injunctive relief. 
 
 Similarly, the Tribal Officials further argue that “[n]o Virginia statute authorizes the types 

of injunctive relief Plaintiffs seek, and so Ex parte Young does not either.” ECF 65 at 22. This is 

not the end of the inquiry, however, as Virginia law allows a party to obtain an injunction even 

where it is unauthorized by statute. Levisa Coal Co. v. Consolidation Coal Co., 276 Va. 44, 61, 

662 S.E.2d 44, 53 (2008) (“We have also observed that unless a party is entitled to an injunction 

pursuant to a statute, a party must establish the ‘traditional prerequisites, i.e., irreparable harm and 

lack of an adequate remedy at law’ before a request for injunctive relief will be sustained.”) 

(emphasis added) (quoting Virginia Beach S.P.C.A., Inc. v. South Hampton Rds. Veterinary Ass’n, 

229 Va. 349, 354 (1985); Old Dominion Motors, Inc. v. Commercial Ready Mix Prod., Inc., No. 

3:18-CV-617-HEH, 2018 WL 6072006, at *4 (E.D. Va. Nov. 20, 2018) (citing Levisa and denying 

a Rule 12(b)(6) motion requesting the court to deny the plaintiffs’ request for injunctive relief as 

a matter of law); Columbia Gas Transmission, LLC v. Ott, 984 F. Supp. 2d 508, 515 (E.D. Va. 

2013) (“In Virginia, injunctions are an extraordinary remedy, and the decision whether to grant 

injunctive relief lies within the sound discretion of the Court, taking into account the nature and 

circumstances of the case.”).  

 Here, Plaintiffs will suffer irreparable harm with no adequate remedy at law if the Court 

denies their request for injunctive relief under Virginia law. Absent an injunction, Plaintiffs will 

be subject to ongoing collection of illegal loans with unconscionable interest rates often exceeding 

an APR of 763%. See, e.g., ECF 45-40 (showing an APR of 763% on a $600 loan to Hengle). By 

way of example, in just one year of nonpayment, the finance charge on this $600 loan would result 

in a finance charge of $5,178.00, not even considering late fees or other charges. It would be the 

same for the following year; and over $25,000 after five years. Such a debt—arising from a $600 
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illegal loan—could easily subject a low-income borrower to a lifetime of ongoing collection. And, 

of course, due to the purported sovereign immunity of the tribal lenders, there is no other adequate 

remedy at law. Until the amounts are repaid or a Court orders otherwise, the tribal lenders will 

continue to impose their finance charges and collect the illegal amounts, while at the same time 

claiming that Plaintiffs cannot bring suit against them. This is why Ex parte Young exists and 

obtaining an injunction against the tribal officers is one of the express tools recognized by the 

Supreme Court. `, 572 U.S. at 794 (explaining that Michigan “could bring suit against tribal 

officials or employees (rather than the Tribe itself) seeking an injunction for, say, gaming without 

a license” in violation of Michigan’s gaming laws.”).  

IV. THE TRIBAL LENDING ENTITIES ARE NOT NECESSARY OR 
 INDISPENSABLE. 
 
 The Tribal Officials further seek to expand tribal sovereign immunity through Rule 19 of 

the Federal Rules of Civil Procedure, which requires a necessary party to be joined if:  

(A) in that person’s absence, the court cannot accord complete relief among exist 
parties; or  
 
(B) that person claims an interest relating to the subject of the action and is so 
situated that disposing of the action in the person’s absence may: (i) as a practical 
matter impair or impede the person’s ability to protect the interest; or (ii) leave an 
existing party subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations because of the interest. 
 

Fed. R. Civ. Proc. 19(a)(1)(A)-(B). If the Court determines the party is “necessary,” under Rule 

19(a)(1), “the court must order that the person be made a party.” Fed. R. Civ. Proc. 19(a)(2). And 

if the necessary person “cannot be joined,” the “court must determine whether, in equity and good 

conscience, the action should proceed among the existing parties or should be dismissed” because 

the absent party is indispensable. Fed. R. Civ. P. 19(b).  
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A. The tribe is not a necessary party in an official capacity suit.   

 It is well established that “a tribe is not a required party under Rule 19 in suits naming a 

tribal official in his official capacity.” Vann v. U.S. Dep’t of Interior, 701 F.3d 927, 930 (D.C. Cir. 

2012) (Kavanaugh, J.) (citing In Salt River Project Agricultural Improvement and Power District 

v. Lee, 672 F.3d 1176, 1180 (9th Cir. 2012); Kansas v. United States, 249 F.3d 1213, 1227 (10th 

Cir. 2001)). A tribe is not a necessary party because “[a]s a practical matter” the tribe and the 

executive “in his official capacity are one and the same in an Ex parte Young suit for declaratory 

and injunctive relief.” Id. Because they “are one and the same,” the official “can adequately 

represent” the tribe in the suit, rendering the tribe “itself not a required party for purposes of Rule 

19.” Id. Were it otherwise, “official-action suits against government officials would have to be 

routinely dismissed, at least absent some statutory exception to Rule 19, because the government 

entity in question would be a required party yet would be immune from suit and so could not be 

joined.” Id.  

 The Ninth and Tenth Circuits have reached similar conclusions. For example, in Salt River 

Project, two entities brought an action “to enjoin Navajo Nation tribal officials from applying 

tribal law to them in tribal courts.” 672 F.3d at 1178. In reversing the district court, the Ninth 

Circuit held “that the tribe is not a necessary party because the tribal officials can be expected to 

adequately represent the tribe’s interests in this action and because complete relief can be accorded 

among the existing parties without the tribe.” Id. The court further explained that “a contrary 

holding would effectively gut the Ex parte Young doctrine,” which “permits actions for prospective 

non-monetary relief against state or tribal officials… without the presence of the immune State or 

tribe.” Id. at 1181. In Kansas, the Tenth Circuit reached a similar conclusion, explaining that “the 
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potential for prejudice to the Miami Tribe is largely nonexistent due to the presence” of other 

defendants with substantially similar interests, including “the tribal officials.” 249 F.3d at 1228.  

 These principles have been applied in the context of tribal lending entities. Gingras, 2016 

WL 2932163, at *20 (“The short answer to the claim of indispensable party is that the presence of 

the Tribal Defendants in this case satisfies the requirements of Rule 19.”). Consistent with these 

cases, Plaintiffs request the Court to find the tribal entities are not necessary parties under Rule 

19(a)(1)(A) or Rule 19(a)(1)(B)(ii). 

B. The Tribal Officials’ cases are easily distinguishable.  

 Undeterred by the cases cited above, the Tribal Officials cite to the Fourth Circuit’s 

decision in Yashenko v. Harrah’s NC Casino Co., LLC, 446 F.3d 541, 552 (4th Cir. 2006), which 

is easily distinguishable because it did not involve a suit against a tribe or its official. Instead, the 

plaintiff sued Harrah’s Casino—a non-tribal entity—alleging that the casino’s “tribal preference 

policy violated his rights under 42 U.S.C.A. § 1981, which prohibits discrimination in employment 

on the basis of race.” Id. at 551-552. Because the casino’s tribal preference policy was a contractual 

agreement between the casino and the tribe, the Fourth Circuit found that the plaintiff could not 

obtain complete relief because “a judgment in the plaintiff’s favor would only bind him and the 

private employer and would not prevent the tribe from continuing to enforce its tribal preference 

policy on its own property.” Id. (citing Dawavendewa v. Salt River Project Agric. Improvement & 

Power Dist., 276 F.3d 1150 (9th Cir. 2002)).  

 Of course, this case presents a different situation then Yashenko, which relied heavily on 

the Ninth Circuit’s decision in Dawavendewa in support of its conclusion. Id. at 551-552. The 

Ninth Circuit expressly recognized this distinction in its subsequent decision in Salt River Project, 

explaining that “Dawavendewa is distinguishable because there—unlike here—the tribal officials 
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were not parties to the action and thus could not represent the absent tribe’s interests, a fact we 

explicitly noted. Salt River Project, 672 F.3d at 1181 (emphasis in original) (citing Dawavendewa, 

276 F.3d at 1160) (“[N]or has [the plaintiff] named any tribal officials as parties to this litigation.”). 

 The other cases cited by the Tribal Officials suffer from the same problem.14 Unlike 

Yashenko and the other cases cited by the Tribal Officials, this does not involve a case between a 

non-tribal plaintiff and a non-tribal defendant. Here, the presence of the Tribal Officials, in their 

official capacity allows the Court to award complete relief among the parties under Rule 

19(a)(1)(A) and protects the Tribe’s interest as a practical matter under Rule 19(a)(1)(B).  

V. PLAINTIFFS HAVE STANDING TO ENJOIN THE MISCONDUCT.  

 Finally, the Tribal Officials contend that the Court lacks subject-matter jurisdiction over 

certain claims for injunctive relief and declaratory relief, namely the Plaintiffs’ request for 

injunctive relief to prohibit continued lending in Virginia. ECF 65 at 28-30. In their view, Plaintiffs 

lack standing to enjoin them unless plaintiffs allege they intend “to borrow from the tribal lending 

entities again.” ECF 65 at 29. Absent this allegation, the Tribal Officials contend that “an 

injunction against future lending activities thus amounts to a request for an advisory opinion.” Id. 

There are a number of problems with this argument.  

 First, the plain language of RICO expressly allows the Court to “prevent and restrain 

violations” of the statute, including “imposing reasonable restrictions on the future activities or 

investments of any person” and “prohibiting any person from engaging in the same type of 

                                                        
14 ECF 65 at 26 (citing Fluent v. Salamanca Indian Lease Auth., 928 F.2d 542, 546 (2nd Cir. 1991) 
(dismissing case against two non-tribal defendants because “the absence of the Nation would 
impede the Nation’s ability to protect its interest in the subject of those claims.”); McClendon v. 
United States, 885 F.2d 627 (9th Cir. 1989) (dismissing case filed by private plaintiffs against 
United States where tribe was a party to a lease sought to be enforced); Jicarilla v. Apache Tribe 
Hodel, 821 F.2d 537, 539 (10th Cir. 1987) (dismissing petroleum company’s “independent action 
against the Secretary of Interior”)). 
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endeavor as the enterprise engaged in.” 18 U.S.C. § 1964(a). This means what it says. Far from 

asking for an advisory opinion, Plaintiffs are asking the Court to enjoin the Tribal Officials from 

continued unlawful conduct, which they were victims of.  

 Second, the Supreme Court made clear that “tribal immunity does not bar such a suit for 

injunctive relief against individuals, including tribal officers, responsible for unlawful conduct.” 

Bay Mills, 572 U.S. at 796 (emphasis added). RICO generally prohibits four types of unlawful 

activities: (1) § 1962(a) prohibits a person who has received income from the collection of an 

unlawful debt from investing any of that income in the enterprise; (2) § 1962(b) prohibits a person 

to acquire or maintain control over an enterprise engaged in the unlawful collection of debt; (3) § 

1962(c) prohibits a person operating or participating in the enterprise’s affairs through the 

collection of an unlawful debt; and (4) § 1962(d) prohibits any person from conspiring to commit 

any of the provisions in §§ 1962(a)-(c). 18 U.S.C. § 1962(a)-(d). Here, the Plaintiffs merely seek 

to prohibit the Tribal Officials from continuing in this unlawful conduct, and thus, the requested 

relief is authorized by Bay Mills, 572 U.S. at 796 (explaining there are a “panoply of tools” that 

may be used to enforce state laws, which “can shutter, quickly and permanently” illegal conduct).  

 Additionally, the Tribal Officials further argue that Plaintiffs Bumbray, Blackburn, and 

Collins lack standing to seek an injunction. ECF 65 at 30. Because they repaid their loans, the 

Tribal Officials contend that an “order preventing future collection efforts” would be 

“meaningless.” Id. This is wrong for several reasons. First, even when a borrower has paid off one 

of these illegal loans, it is not uncommon for debt collector to nonetheless collect the debt. An 

order prohibiting future collections would ensure this will not occur. Second, while the Tribal 

Officials may not seek to collect from Plaintiffs, they have been subject to harm and have a 

sufficient personal stake in the outcome to seek an injunction on behalf of other consumers 
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impacted by these practices. Finally, even if the Court finds that these Plaintiffs lack standing to 

prevent future collection efforts, they still have standing to obtain injunctive relief that their loans 

were void. Such relief would not be “meaningless” as it would allow them to remove these loans 

from the credit reports or facilitate their claims against third parties, such as Asner and Landy, who 

claim the Tribe is a necessary party to any dispute because of their contractual interest.    

CONCLUSION 

 For the foregoing reasons, the Tribal Officials’ motion to dismiss should be denied.  

Respectfully submitted, 
      PLAINTIFFS 
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