
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

 

GEORGE HENGLE, et al    : 

       :   

    Plaintiffs,  :  

       : 

v.       :  Civil Action No. 3:19-cv-00250 

       : 

SCOTT ASNER, et al     : 

       : 

Defendants.  : 

 

PLAINTIFF’S RESPONSE TO THE HABEMATOLEL POMO OF UPPER LAKE 

CONSUMER FINANCIAL SERVICES REGULATORY COMMISSION, AS AMICUS 

CURIAE SUPPORTING DEFENDANTS 

 

 Plaintiffs, George Hengle, Sherry Blackburn, Willie Rose, Elwood Bumbray, Tiffani 

Meyers, Steven Pike, Sue Collins, and Lawrence Mwethuku, by counsel, respectfully submit this 

Opposition to the Habematolel Pomo of Upper Lake Consumer Financial Services Regulatory 

Commission, as Amicus Curiae Supporting Defendants. See Dkt. 72-3.  

“This case, and the tribe-payday lending partnership it challenges, is not unique. Courts 

across the country have confronted transparent attempts to deploy tribal sovereign immunity to 

skirt state and federal consumer protection laws.” Gingras v. Think Fin., Inc., 922 F.3d 112, 126 

(2d Cir. 2019) (citing Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 825 (2014) ((Scalia, J., 

dissenting)). The Tribal Defendants here engaged in conduct outside of the reservation when they 

extended loans over the internet to Plaintiffs in Virginia. Cf. id. (concluding tribal employees 

“engaged in conduct outside of Indian lands when they extended loans to Plaintiffs in Vermont). 

Plaintiffs seek injunctive relief against the Tribal Defendants for their ongoing violations of federal 

and state laws occurring off of tribal lands.  
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It is unsurprising that the Habematolel Pomo of Upper Lake Consumer Financial Services 

Regulatory Commission (“Commission”) has provided the Court with an amicus brief in support 

of the Tribal Defendants. As will discussed in more detail in Plaintiffs’ forthcoming briefs in 

opposition to the Tribal Defendants’ motions, the Commission is not an independent regulatory 

body, but it is subject to the control of the Habematolel Pomo of Upper Lake Executive Council 

(the “Tribal Council”).1 And, it is no secret that one of the Commission’s main purposes is  to 

advance the Tribe’s economic interests, including the economic interests of the tribal lending 

entities.2 Thus, the Commission’s adamant defense of the Tribal Defendants must be viewed within 

the context of their partiality.  

The Commission’s amicus brief suggests that the Tribal Lending business should not be 

subject to state and federal regulation because they are already subject to regulation by the 

Commission. To be clear, Plaintiffs do not challenge the Commission’s authority to regulate tribal 

businesses and their business activities occurring on tribal land. However, the existence of tribal 

regulation does not exempt the Tribal Defendants from state and federal regulation when they 

conduct business off of the reservation. In other words, regardless of whether they are internally 

regulated, “Tribes and their officers are not free to operate outside of Indian lands without 

 

1 The Tribal Regulatory Commission is controlled by Tribal Council, which appoints the 

Commissioners, determines their compensation, and may remove the Commissioners. Ex. 1 

December 2015 Consumer Financial Services Regulatory Ordinance §§ 4.5(a)-(b), 4.8. 

Additionally, the Commission reports to Tribal Council, must hold meetings at the request of 

Tribal Council, and is reliant on Tribal Council for its operating budget. Ex. 1 §§ 4.6, 4.11, 4.12. 

Thus, the Tribal Council, which is responsible for protecting the Tribe’s business interests, has 

direct control over the Commission responsible for investigating and making a determination as to 

a consumer’s dispute.  

2 Indeed, even a job posting for a Commissioner by the Tribal Council states that its commissioners 

must “be capable of balancing business interests of the Tribe in advancing the Consumer Financial 

Services Enterprise.” Ex. 2, Commissioner Job Description, available at 

https://www.upperlakepomo.com/forms/TLE-Financial-Services-Regulatory-Commissioner.pdf. 
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conforming their conduct in these areas to federal and state law.” Gingras, 922 F.3d 112 at 128. 

This principle—that tribes must comply with state laws—is well established Supreme Court 

precedent, reaffirmed time and time again. Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148–

49 (1973) (“Absent express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law otherwise applicable 

to all citizens of the State.” (citing Puyallup Tribe v. Department of Game, 391 U.S. 392, 398 

(1968).3 The Commission would have the Court believe that a license from the Tribe is a license 

to engage in national commerce without regard to federal and state laws, but this, of course, is 

simply not true.  

By extension, the Commission conflates the Tribe’s sovereign immunity with the otherwise 

illegality of its conduct. With regard to the Tribe’s immunity, “whether an Indian tribe is subject 

to a statute and whether the tribe may be sued for violating the statute are two entirely different 

questions.” Fla. Paraplegic, Ass’n, Inc. v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 

1130 (11th Cir. 1999). Or as the Third Circuit explained: 

Sovereign immunity, on the other hand, is simply a “common-law immunity from 

suit traditionally enjoyed by sovereign powers.” Santa Clara Pueblo v. Martinez, 

436 U.S. 49, 58 (1978). Tribal sovereign immunity thus limits how states can 

enforce their laws against tribes or arms of tribes, but, contrary to Neff’s 

understanding, it does not transfigure debts that are otherwise unlawful under 

RICO into lawful ones. See, e.g., Neff Br. 16 (“Tribal Sovereign immunity made 

those loans lawful.”). A debt can be “unlawful” for RICO purposes even if 

tribal sovereign immunity might stymie a state civil enforcement action or 

 

3 Organized Village of Kake v. Egan, 369 U.S. 60, 75-76, (1962); Tulee v. Washington, 315 U.S. 

681, 683 (1942); Shaw v. Gibson-Zahniser Oil Corp., 276 U.S. 575 (1928); Ward v. Race Horse, 

163 U.S. 504 (1896)); see also White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144, n. 11 

(1980) (reaffirming this principle from Mescalero Apache Tribe); Wagnon v. Prairie Band 

Potawatomi Nation, 546 U.S. 95, 113 (2005) (same); Michigan v. Bay Mills Indian Cmty., 572 

U.S. 782, 795 (2014) (same); Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 465 

(1995) (same); Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 

166 (1980) (“[T]here is a significant territorial component to tribal power. Thus state taxes on the 

off-reservation activities of Indians are permissible[.]”). 
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consumer suit (or even a state usury prosecution, although tribal sovereign 

immunity does not impede a state from “resort[ing] to its criminal law” and 

“prosecuting” offenders, Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 796 

(2014)). 

 

Id. at *17 (emphasis added).  

Like any other sovereign, the Tribe is not free to disregard the laws of other governments 

when it goes beyond its own jurisdiction. While the Tribe may have an interest in making the 

maximum profit possible from its online lending business, States also have an interest in regulating 

commerce within their jurisdiction and protecting their citizens from excessive interest rates. In a 

recent amicus curiae, fourteen states, including Virginia, asserted their own vital interest in 

regulating high interest loans to protect consumers. See Ex. 3, Brief for the District of Columbia 

and the States of Connecticut, Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts, Minnesota, 

New Jersey, New York, North Carolina, Pennsylvania, Vermont, and Virginia as Amici Curiae in 

Support of Appellees, Williams v. Big Picture Loans, No. 18-1827. The Tribe is of course free to 

profit from its business in foreign jurisdiction, but it must comply with applicable law as any other 

sovereign would be expected to. In other words, the Tribe—no different than any other lender—is 

free to run a profitable business and benefit from national commerce, but it cannot expect to make 

excessive profits by disregarding applicable federal and state law.  

Finally, the Commission makes much of its robust regulations—asserting that it regulates 

its licensees “more thoroughly than federal or many state laws requires.” See Dkt. 72-3 at 11. 

Assuming this is true, the thoroughness of one regulator in one jurisdiction will obviously not 

exempt a business from complying with laws of another. For example, a Virginia lender would not 

be free to make loans on the Tribe’s reservation by virtue of possessing a license in Virginia and 

Virginia being a very “thorough[]” regulator. At any rate, it is unclear whether the Commission’s 

unsupported claims are true. For example, the Better Business Bureau (BBB) states that one of the 
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Tribe’s lender’s, Golden Valley Lending, came to their attention in April 2013, prompting the 

BBB to take a review of the company and contact Golden Valley regarding extremely high interest 

rates, a failure to disclose the high interest rates to consumers, and failing to provide documentation 

such as the loan agreement upon request. Ex. 4, Golden Valley Lending, Inc., Better Business 

Bureau, https://www.bbb.org/us/ca/upper-lake/profile/financial-services/golden-valley-

lendinginc-1116-456181/complaints (last visited Sept. 13, 2019). Coincidentally, Golden Valley 

responded to the BBB in similar fashion to the Commission’s amicus brief, stating,  

GVL is a regulated entity. It is regulated by the Habematolel Pomo of Upper 

Lake Tribal Consumer Financial Services Regulatory Commission, led by 

Commissioner David Tomas and supported by attorneys Brenda Johnson, 

who served as a US Attorney for South Dakota, and Sarah Auchterlonie, 

who served as an enforcement attorney for the Bureau of Consumer 

Financial Protection (formerly known as the CFPB). The Commission 

enforces the HPUL’s Tribal Financial Services Regulatory Ordinance, 

which incorporates the provisions of federal consumer protection laws; and 

the Commission audits GVL annually for compliance with this Ordinance. 

Many of the issues you identified are directly related to federal consumer 

protection law . . . . 

Ex. 4.  

 At any rate, Plaintiffs’ theory of relief in this case is premised on their allegations that the 

conduct at issue is considered off the reservation activity. There is nothing remarkable about 

holding a Tribe subject to state and federal law when they voluntarily choose to engage in business 

with residents of other States, who are protected by those laws.  

Respectfully submitted, 

      PLAINTIFFS 

 

By:____/s/ Kristi C. Kelly____________________ 

Kristi C. Kelly, Esq., VSB #72791 

Andrew J. Guzzo, Esq., VSB #82170 

Casey S. Nash, Esq., VSB #84261 

KELLY GUZZO, PLC 

3925 Chain Bridge Road, Suite 202 

Fairfax, VA 22030  

(703) 424-7572 – Telephone 
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(703) 591-0167 – Facsimile 

Email: kkelly@kellyguzzo.com  

Email: aguzzo@kellyguzzo.com 

Email: casey@kellyguzzo.com 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 13th day of September, 2019, I will electronically file the 

foregoing with the Clerk of the Court using the CM/ECF system, which will then send a 

notification of such filing (NEF) to all counsel of record.  

 

 

 

  /s/ Kristi C. Kelly     

Kristi C. Kelly, Esq., VSB #72791 

KELLY GUZZO, PLC 

3925 Chain Bridge Road, Suite 202 

Fairfax, VA 22030  

(703) 424-7572 – Telephone 

(703) 591-0167 – Facsimile 

Email: kkelly@kellyguzzo.com 

Counsel for Plaintiffs 
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