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MEMORANDUM OF 
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MOTION FOR SUMMARY 

JUDGMENT 

  

 

COMES NOW Defendant Alden Big Man, by and through counsel, and 

submits this Memorandum in Support of his Motion for Summary Judgment. 
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INTRODUCTION 

Defendant Alden Big Man (“Big Man”) joins the Tribal Defendants’ motion 

for summary judgment and separately moves for summary judgment against 

Plaintiff Big Horn County Electric Cooperative, Inc. (“BHCEC”). In particular, 

Big Man asks this Court to affirm the Apsaalooke Appeals Court conclusions 

regarding jurisdiction and to refrain from addressing the merits as to enforceability 

of the BHCEC “membership application” signed by Big Man, which is a non-

jurisdictional question. Should this Court assess the merits regarding the 

“membership application,” this Court should find Paragraph 4 of the BHCEC 

“Application for Membership and for Electric Service” dated February 15, 1999 

(Doc. 1-6) unenforceable and deny BHCEC’s claim for injunctive relief. The 

applicable provisions of the 2001 Crow Constitution and Bylaws, the Crow Nation 

Law and Order Code (CLOC), BHCEC’s responses to discovery, and the 

Declaration of Alden Big Man demonstrate the venue selection and choice of law 

provisions in Paragraph 4 are unenforceable.   

BACKGROUND 

BHCEC admits it provided electrical service to the residence of Big Man 

situated on trust land located within the Crow Indian Reservation. BHCEC admits 
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there are no treaty provisions or Acts of Congress which divest or diminish the 

Crow Tribe’s authority to regulate business on its reservation. Ex. A,1 at 2.2  

The Crow Tribe adopted CLOC Title 20 (entitled “UTILITIES”) by 1986 

(Doc 1-3). The definition of “utility” includes an electric cooperative that furnishes 

electric service on the Crow reservation. CLOC § 20-1-101(l). BHCEC admits it 

has been aware of Title 20 since 1986. Ex. A, at 2. 3 BHCEC inserted the venue 

selection and choice of law provisions of Paragraph 4 into the “membership 

application” after Title 20 was enacted by the Crow Tribe. Ex. A, at 3-4.4 

The Crow Tribe regulates termination of electric service in winter months. 

CLOC § 20-1-110 provides: 

TERMINATION OF SERVICE DURING WINTER MONTHS 

(1) During the period of November 1st to April 1st and on any day 

when the reported ambient air temperature at 8:00 a.m. is at or below 

freezing or if the U.S. Weather Service forecasts a snowstorm or 

freezing temperatures for the succeeding 24-hour period, no 

termination of residential service may take place if the customer 

establishes that he or she is unable to pay, or able to pay only in 

installments, that he or she or a member of the household is at least 62 

years old or that he or she or a member of the household is 

handicapped. 

                                                 
1 Ex. A consists of Plaintiff’s Response to Tribal Defendants’ First Set of 

Interrogatories, Requests for Admission, and Request for Production of 

Documents. 
2 BHCEC Response to Request for Admission No. 4.   
3 BHCEC Response to Request for Admission No. 3(2).   
4 BHCEC Answer to Interrogatory Nos. 5-6.   
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(2) No termination of service may take place during the period of 

November 1st to April 1st except with specific prior approval of the 

Board.5 

Crow law also specifies particular notice requirements for electricity service 

termination in winter, including service of ten-days’ written notice prior to 

termination. CLOC § 20-1-105(3)(a). 

   Big Man is an enrolled member of the Crow Tribe with limited education 

and a customer of Big Horn who receives electricity from BHCEC on the Crow 

Reservation. Ex. B.6 Paragraph 4 of the BHCEC Application for Membership and 

for Electric Service (Doc. 1-6) states that “the laws of the State of Montana shall 

control and . . . the Montana Thirteenth Judicial District Court, Big Horn County 

shall have exclusive jurisdiction and venue. . .” for the purpose of actions arising 

from delivery of electric energy.7 When Big Man signed the BHCEC “Application 

for Membership and for Electric Service” dated February 15, 1999, he was not 

specifically aware of the meaning of Paragraph 4 might have relating to his ability 

to enforce his rights under tribal law in Crow Tribal Court and did not have any 

understanding of the purpose or effect of Paragraph 4. It was not explained to him. 

There are no other options for electric service at the Big Man home other than 

                                                 
5These provisions are similar to regulations of public utility under Montana 

law. See ARM 38.5.1410. 
6 Ex. B consists of the Declaration of Alden Big Man. 
7 The present dispute does not technically arise from the delivery of electric 

energy, but rather the BHCEC termination of delivery in violation of Crow law. 
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BHCEC. At the time that Big Man signed the “membership application,” he did 

not believe he had any ability to negotiate terms -- the “membership application” 

was presented to him and he felt he was required to sign it, as is, if he wanted 

electric service at his home.  

 It is undisputed that Big Horn disconnected Big Man’s electricity service in 

January 2012, in the depth of winter (Doc. 1, at 7, ¶ 15). Big Man filed suit in 

Crow Tribal Court, and his complaint alleged that Crow law required a ten-day 

written notice of electricity termination via personal service or certified mail, 

which was not provided prior to termination, and further alleged that BHCEC did 

not obtain tribal regulatory approval under CLOC § 20-1-110 prior to termination 

(Doc. 1-2, at 2-3). After Big Man moved for summary judgment, the Crow Tribal 

Court dismissed based upon lack of subject matter jurisdiction (Doc. 1-7). Big Man 

appealed. 

The Opinion of the Apsaalooke Appeals Court (“Opinion”) is attached as 

Exhibit 3 to the Complaint (Docs. 1-4 and 1-5).8 The Opinion describes the broad 

jurisdictional provisions in CLOC (Doc. 1-5, pages 21-23). The Opinion then sets 

                                                 
8BHCEC identifies the same as the “Crow Court of Appeals ‘Opinion’ . . . 

attached as Exhibit 3” (Doc. 1at 2, ¶ 1). The Opinion is 36 pages long and spans 

two docket entries filed by BHCEC: Doc. 1-4 includes pages 1-19;  

Doc. 1-5 includes pages 20-36. 
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forth the strong public policy of the Crow Tribe regarding enforcement of Title 20 

in Crow Tribal Court:  

The Crow trial court decision would place Big Man’s complaint 

squarely in Big Horn County 13th district court. This is not logical 

because it would have the Crow Tribal government, its tribal 

members, members of other tribes, or non-tribal residents stand in line 

to appear before a foreign court for nonmember actions occurring 

within the exterior boundaries of the Crow Indian Reservation. 

  

Opinion at page 30 (Doc. 1-5).  

 As demonstrated below and in the Tribal Defendants motion for summary 

judgment, this Court should refrain from addressing the merits of the enforceability 

of the “membership application” signed by Big Man as it is not a jurisdictional 

question, and instead affirm the Apsaalooke Appeals Court determination that it 

has jurisdiction. The Crow judiciary should be permitted to assess the merits of any 

purported contract terms in the first instance. Should this Court get to the merits of 

the contract, based upon the overweening bargaining power of BHCEC in its 

insistence on the venue selection and choice of law provisions in Paragraph 4, as 

well as the strong public policy of the Crow Tribe against enforcement of these 

venue selection and choice of law provisions, Big Man is entitled to partial 

summary judgment that these provisions are not enforceable. 

ARGUMENT 

The facts here are not complicated. It is clear that this matter was remanded 

to the Crow trial court for consideration of specific factual issues. There is no 

Case 1:17-cv-00065-SPW-TJC   Document 85   Filed 11/22/19   Page 6 of 15



 

MEMORANDUM IN SUPPORT OF BIG MAN’S MOTION FOR SUMMARY JUDGMENT 7 

persuasive justification for a federal district court to entertain this case at this time. 

In cases where a party seeks declaratory relief “any court of the United States, 

upon the filing of an appropriate pleading, may declare the rights and other legal 

relations of any interested party seeking such declaration, whether or not further 

relief is or could be sought.” 28 U.S.C. § 2201(a). BHCEC has asserted that 

Paragraph 4 of the “membership application” is enforceable by this Court and it is 

therefore entitled to injunctive relief prohibiting the Crow Tribal Court from 

entertaining Big Man’s claims under CLOC Title 20. 

The 2001 Constitution and Bylaws of the Crow Tribe of Indians, Crow 

Indians Reservation, Crow Agency Montana,9 provides in part: 

ARTICLE X — JUDICIAL BRANCH OF GOVERNMENT  

 

A Judicial Branch of the Crow Tribal Government shall consist of all 

courts established by the Crow Law and Order Code and in 

accordance with this Constitution. The Judicial Branch shall have 

jurisdiction over all matters defined in the Crow Law and Order 

Code. 

 

The Crow Tribe in its sovereign capacity has adopted a clear and strong public 

policy that the Crow Judicial Branch shall have jurisdiction over all matters at 

issue under CLOC Title 20. 

                                                 
9 The Crow Tribe of Indians Constitution and Bylaws are available online at 

http://www.crow-nsn.gov/constitutions-and-bylaws.html. 
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 The Crow Tribe has also enacted specific laws regarding operation of the 

Judicial Branch. Title 3 of the Crow Law and Order Code provides that the Crow 

Tribal Court is a court of general jurisdiction. CLOC § 3-2-201. The code further 

states “[t]he laws [and] ordinances . . . of the Crow Tribe shall be the law applied 

in all courts established under this Title.” CLOC § 3-1-104(1). The laws and 

treaties of the United States are applicable “where they specifically apply to the 

Crow Indian Reservation or Crow Tribe as a matter of federal law or where 

incorporated by reference in tribal law.” CLOC § 3-1-104(2). If there is no specific 

treatment of the issue in tribal or federal law, the tribal court may “seek authority 

in the custom, usage, and jurisprudence of the Crow Tribe” and in “common law 

jurisprudence both in law and equity.” CLOC § 3-1-104(3). Montana state law 

does not apply in Crow Tribal Court: 

State laws and federal laws not applicable to the Crow Tribe or the 

Crow Indian Reservation shall not be deemed applicable law in any 

proceeding, except as provided herein, unless agreed to be 

applicable by the parties by stipulation with consent of the court, 

but in no event shall they be construed to have any greater 

authority than the laws, ordinances, resolutions, treaties, or the 

traditions and customs of the Crow Tribe. 

 

CLOC § 3-1-104(4)(emphasis added). This tribal ordinance clearly states a strong 

public policy precluding application of state law in any manner that supersedes 

Crow tribal law and empowering the Crow Judicial Branch with the exclusive 

power to approve application of state law.  
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“Congress has acted consistently upon the assumption that the States have 

no power to regulate the affairs of Indians on a reservation.” Williams v. Lee, 358 

U.S. 217, 220 (1959). The “tribes retain considerable control over nonmember 

conduct on tribal land.” Strate v. A-1 Contractors, 520 U.S. 438, 454 (1997). The 

Supreme Court ruled six decades ago regarding exercise of state jurisdiction over a 

dispute involving a Navajo tribal member on the Navajo reservation: 

There can be no doubt that to allow the exercise of state jurisdiction 

here would undermine the authority of the tribal courts over 

Reservation affairs and hence would infringe on the right of the 

Indians to govern themselves. It is immaterial that respondent is not 

an Indian. He was on the Reservation and the transaction with an 

Indian took place there. . . . The cases in this Court have consistently 

guarded the authority of Indian governments over their reservations. 

Congress recognized this authority in the Navajos in the Treaty of 

1868, and has done so ever since. If this power is to be taken away 

from them, it is for Congress to do it. Lone Wolf v. Hitchcock, 187 

U.S. 553, 564-566. 

 

Williams v. Lee, 358 U.S. at 223.  

 Enforceability of the provisions in Paragraph 4 involves weighing public 

policy considerations. See, e.g., Peterson v. Boeing Co., 715 F.3d 276, 280-82 (9th 

Cir. 2013) (addressing enforcement of a forum selection clause); First 

Intercontinental Bank v. Ahn, 798 F.3d 1149, 1156-58 (9th Cir. 2015)(addressing 

enforcement of a choice-of-law clause). Here, public policy considerations must 

extend to recognition of tribal sovereignty in Indian country, particularly where the 

dispute involves regulation of a modern necessity (electricity) delivered to a tribal 
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member on tribal land. The Crow Tribe has clearly exercised its sovereign power 

in a manner that rejects enforceability of the “choice” clauses in Paragraph 4. 

 In the context of international agreements (which is the closest analogy to 

the situation at bar), the Ninth Circuit has recognized and adopted the test in M/S 

Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972) to analyze the validity of 

choice of forum and choice of law provisions in contracts. Richards v. Lloyd’s of 

London, 135 F.3d 1289, 1292 (9th Cir.1998). “A contractual choice-of-forum 

clause should be held unenforceable if enforcement would contravene a strong 

public policy of the forum in which suit is brought, whether declared by statute or 

by judicial decision.” M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972). 

In M/S Bremen the Supreme Court reversed the lower court, holding that the forum 

selection clause should have been enforced: 

There are compelling reasons why a freely negotiated private 

international agreement, unaffected by fraud, undue influence, or 

overweening bargaining power, such as that involved here, should be 

given full effect. . . . Manifestly much uncertainty and possibly great 

inconvenience to both parties could arise if a suit could be maintained 

in any jurisdiction in which an accident might occur or if jurisdiction 

were left to any place where the Bremen . . . might happen to be 

found. The elimination of all such uncertainties by agreeing in 

advance on a forum acceptable to both parties is an indispensable 

element in international trade, commerce, and contracting. 

 

Id. at 12-14 (footnotes omitted). See also Gemini Technologies, Inc. v. Smith & 

Wesson Corp., 931 F.3d 911, 917 (9th Cir. 2019). Based upon M/S Bremen, 

controlling Ninth Circuit law provides “[a] forum-selection clause is invalid if . . . 
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its incorporation into the contract was the result of fraud, undue influence, or 

overweening bargaining power.” Argueta v. Banco Mexicano, S.A., 87 F.3d 320, 

325 (9th Cir. 1996); see also Portafolios v. Opengate Capital, LLC, 769 Fed. 

Appx. 429 (9th Cir. 2019). 

 In Richards v. Lloyd’s of London, the Court summarized: “The Supreme 

Court has identified three grounds for repudiating a forum selection clause: first, if 

the inclusion of the clause in the agreement was the product of fraud or 

overreaching; second, if the party wishing to repudiate the clause would effectively 

be deprived of his day in court were the clause enforced; and third, ‘if enforcement 

would contravene a strong public policy of the forum in which the suit is 

brought.’” 135 F.3d at 1292 (citing M/S Bremen, 407 U.S. at 12-13).  

 Here, as to the first ground to establish unenforceability of the “choice” 

clauses as the product of overreaching or overweening bargaining power, Big Man 

is not well-educated, had no opportunity to negotiate the “choice” clauses, and 

needed to sign the application in order to obtain the basic necessity of electricity. 

For these reasons, both “choice” clauses are unenforceable. 

 As to the second ground, Big Man will be deprived of any remedy for 

termination of his electricity in January 2012 if the choice of law provision were 

enforced to preclude application of CLOC Title 20. The Crow Tribe would be 

stripped of its sovereign authority to regulate activity on tribal land. BHCEC is not 

a regulated public utility under Montana law, for example, and Big Man is 
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therefore not protected by ARM 38.5.1410. For these reasons, the choice of law 

clause is unenforceable. 

 Finally, with respect to public policy grounds, enforceability of the clauses 

must be read in light of the 2001 Constitution and Bylaws of the Crow Tribe, as 

well as the Crow Tribe’s exercise of its inherent tribal sovereignty as further 

reflected in tribal ordinances and tribal court decisions (including the Crow 

Appellate Court Opinion in this case). The strong public policy against 

enforcement of these “choice” provisions is expressed in the tribal constitution, 

tribal ordinances, and the Opinion. For these reasons, both “choice” clauses are 

unenforceable. 

 Should this Court reach the merits of enforceability of the “membership 

application,” this Court should declare the “choice” clauses unenforceable, which 

would serve to preclude any injunctive relief for BHCEC.10 “According to well-

established principles of equity, a plaintiff seeking a permanent injunction must 

satisfy a four-factor test before a court may grant such relief. A plaintiff must 

demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies 

available at law, such as monetary damages, are inadequate to compensate for that 

injury; (3) that, considering the balance of hardships between the plaintiff and 

                                                 
10 As noted above, this Court need not address the merits regarding the 

“membership application” as that is a non-jurisdictional question, which the Crow 

Tribal Court has jurisdiction to address.  
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defendant, a remedy in equity is warranted; and (4) that the public interest would 

not be disserved by a permanent injunction.” eBay Inc. v. MercExchange, L.L.C., 

547 U.S. 388, 391 (2006)(citing Weinberger v. Romero-Barcelo, 456 U.S. 305, 

311-313, (1982); Amoco Production Co. v. Gambell, 480 U.S. 531, 542 (1987)). In 

general, injunctive relief is “to be used sparingly, and only in a clear and plain 

case.” See Rizzo v. Goode, 423 U.S. 362, 378 (1976) (citation omitted).  

BHCEC is not entitled to an injunction. BHCEC cannot demonstrate it has 

suffered irreparable injury, in considering the balance of hardships a remedy in 

equity for BHCEC is not warranted, and the public interest would be disserved by 

a permanent injunction in favor of BHCEC.  

Summary judgment is appropriate when it is demonstrated that there exists 

no genuine issue as to any material fact, and that the moving party is entitled to 

judgment as a matter of law. Fed.R.Civ.P. 56(c); Adickes v. S.H. Kress & Co., 398 

U.S. 144, 157 (1970); Poller v. Columbia Broadcasting System, 368 U.S. 464, 467, 

(1962); Jung v. FMC Corp., 755 F.2d 708, 710 (9th Cir.1985); Loehr v. Ventura 

County Community College Dist., 743 F.2d 1310, 1313 (9th Cir. 1984). Big Man 

has satisfied his burden and is entitled to summary judgment. 

CONCLUSION 

 Based upon the foregoing points and authorities, Defendant Alden Big Man 

respectfully requests this Court enter summary judgment declaring dismissal of   
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this action in order to allow the Crow Tribal Court an opportunity to address the 

directions in the Opinion of the Apsaalooke Appeals Court upon remand. 

  

 DATED this 22nd day of November 2019.  

 

 

      SUBMITTED BY: 

   

 

/s/ Michael G. Black  

BECK AMSDEN & STALPES, PLLC 

1946 Stadium Drive, Suite 1 

Bozeman, MT 59715 

 

Kathryn Seaton 

MONTANA LEGAL SERVICES  

ASSOCIATION 

616 Helena Avenue, Suite 100 

Helena, MT 59601 

 

Attorneys for Defendant Alden Big Man 
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