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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

BILLINGS DIVISION 

 

 

BIG HORN COUNTY ELECTRIC, )    Case No. CV-17-065-BLG-SPW-TJC 

COOPERATIVE, INC.,   ) 

      )    PLAINTIFF’S BRIEF IN SUPPORT  

 Plaintiff,    )    OF MOTION FOR SUMMARY  

      )    JUDGMENT  

  -v-    )     

      )     

ALDEN BIG MAN, et al.,   ) 

      ) 

 Defendants.    ) 

_________________________________ ) 

 

INTRODUCTION 

 After exhausting tribal court remedies, Plaintiff (hereinafter “Big Horn”) commenced 

this action seeking declaration that Defendants’ actions exceed the authority which the Crow 

Tribe is capable of bestowing upon Defendants. 

 The controversary arose in January 2012, when Big Horn, in furtherance of its 

membership contractual relationship with Alden Big Man and pursuant to duly adopted 
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policy in compliance with utility business practice, after providing Notice of Disconnect for 

Non-payment, disconnected Mr. Big Man’s electrical service at his residence located in 

Crow Agency, Montana. 

 Mr. Big Man filed a complaint in Crow Tribal Court on May 2nd, 2012, seeking 

damages and attorney fees alleging Big Horn “violated Crow law”, specifically, Title 20 of 

the Crow Law and Order Code (CLOC), Section 20-1-110(2) which states: “No termination 

of service may take place during the period of November 1st to April 1st except with specific 

prior approval of the Board.”  Reference to the “Board” in Title 20 is the Crow Tribal Health 

Board joined as Defendants herein and identified as the Unknown Members of the Crow 

Tribal Health Board. 

 In the Tribal Court Plaintiff Big Man sought summary judgment and Big Horn 

moved for dismissal based upon the tribe’s lack of jurisdiction.  The Tribal Court entered its 

Order dismissing the lawsuit finding the Crow Tribe lacked legislative or adjudicative 

jurisdiction to adopt and enforce the Title 20 regulatory provisions. 

 Mr. Big Man appealed.  The Crow Court of Appeals reversed and vacated the Tribal 

Court’s Order dismissing the case and remanded the case “to the Crow Trial Court to rule on 

non-jurisdictional merits of Appellant Alden Big Man’s motion for summary judgment . . . “ 

Op. p. 35. 

 In doing so, the Crow Court of Appeals based its holding sustaining tribal jurisdiction 

upon the CLOC “since, BHCEC, a cooperative, transacted business within the boundaries of 
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the Crow Indian Reservation . . .”, citing CLOC, 3-2-205 which purports to recognize tribal 

court jurisdiction “over all causes of action arising within the exterior boundaries of the 

Crow Indian Reservation”.  Op. p. 24.  Also, the Court of Appeals relied upon the 

“consensual relationship” exception to the general rule, that Indian tribes lack sovereign 

power over nonmembers, first expressed in Montana v. United States, 450 U.S. 544, 565 

(1981) Op. pp 29, 30.  Notably, the Court held the Crow Tribe has inherent authority to 

extend regulation of Big Horn to non-Indian fee lands within the Crow Reservation.  Op. p. 

31. 

 Simply stated, Big Horn’s Complaint challenges the outcome of the tribal court 

litigation expressed in the Opinion of the Crow Court of Appeals. 

FACTS 

 A statement of Uncontroverted facts, required by Local Rule 56.1, has been filed 

herein in support of Big Horn’s Motion. 

ARGUMENT 

 All issues raised by Big Horn’s Complaint and Defendants’ Answers are ripe for 

disposition pursuant to Big Horn’s Motion for Summary Judgment. 

 The standard for granting summary judgment is well established.  Rule 56 of the Fed. 

R. Civ P. states in pertinent part: 

Rule 56. Summary Judgment 

 

   (a) For Claimant.  A party seeking to recover upon a claim, counterclaim, or 

cross-claim or to obtain a declaratory judgment may, . . . move with or 
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without supporting affidavits for a summary judgment in the party’s favor 

upon all or any part thereof. 

 

 The moving party is entitled to judgment if “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is 

no genuine issue as to any material fact and that the moving party is entitled to a judgment 

as a matter of law.”  Id. 56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 

(1986).  Once the moving party has carried the burden under Rule 56(c), the opponent must 

do more than show there is some metaphysical doubt but must designate “specific facts 

showing that there is a genuine issue for trial.”  Id. at 324 (Emphasis supplied.) 

 As demonstrated herein, the issues of whether the Crow Tribe has inherent sovereign 

authority to regulate Big Horn and whether provisions of the Title 20 Utilities exceed federal 

limitations upon tribal regulatory power may be resolved under Rule 56.  Application of 

required  federal standards and law entitles Big Horn to judgment as a matter of law. 

 I.  Federal Question Jurisdiction. 

 Big Horn’s position has steadfastly been, in the tribal court proceedings, as here, that 

the Crow Tribe has neither legislative nor adjudicatory authority over Big Horn.  For 

purposes of this case, separate arguments need not be made challenging the respective tribal 

functions as it has been held that “a tribe’s adjudicative jurisdiction does not exceed its 

legislative jurisdiction.”  Strate v. A-1 Contractors, 117 S.Ct. 1404, 1413 (1997). 

 The court in Nat. Farmers Union Ins. Cos. V. Crow Tribe, 471 U.S. 845, 850-53 

(1985) held that a challenge to tribal court jurisdiction over a non-member is a matter of 

Case 1:17-cv-00065-SPW-TJC   Document 83-4   Filed 11/22/19   Page 8 of 29



5 

 

federal common law and the question of tribal court jurisdiction is a federal question under 

28 U.S.C. § 1331.  “[A] federal court may determine under § 1331 whether a tribal court has 

exceeded the lawful limits of its jurisdiction.”  Id.  “Tribal jurisdiction over non-Indians is a 

question of federal law reviewed de novo.”  Arizona Public Service Co. v. Aspaas, 69 F.3d 

1026, 1031 (9th Cir. 1995).  (See Burlington Northern Railroad Co. v. Redwolf, 106 F.3d 

868 (9th Cir.), vacated 118 S.Ct. 37 (1997) (vacated and remanded “for further consideration 

in light of Strate”)) 

 This Court thus has jurisdiction to decide the issue of tribal authority over Big Horn. 

 II. Tribal Legislative and Adjudicatory Authority. 

 The Crow Court of Appeals’ Opinion held the Crow Tribe has both legislative and 

adjudicatory authority to regulate Big Horn through tribal court jurisdiction based upon the 

Crow Law and Order Code, Section 3-2-203 and 3-2-205 (attached as Exhibit A) which 

purport to bestow personal and subject matter jurisdiction over persons and entities engaged 

in business on the Crow Reservation and as a matter of the tribe’s inherent sovereign 

authority to regulate activity and conduct on lands over which the tribe retains a right to 

exclude.  Op. pp. 24, 35. 

 Big Horn is a corporate entity, without racial designation, incorporated under the 

Montana “Rural Electric and Telephone Cooperative Act,” M.C.A. § 35-1-101, and clearly a 

nonmember of the tribe.  Statement of Uncontroverted Facts, No. 1 (Stmt. Uncon. F.) 
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 When the issue subject to discussion involves the extent and confines of tribal 

jurisdiction over non-members, arguably, Montana v. United States, supra, has had, for 

good reason, more impact on that area of the law than any other federal case.  The Montana 

Court articulated the oft-quoted general rule that the “inherent sovereign powers of an Indian 

tribe do not extend to the activities of non-members of the tribe” except under two narrowly 

applied exceptions.  Id. at 565. 

 Montana expresses the federal common law concerning the Crow Tribe’s authority 

and was appropriately characterized by the Supreme Court as “the pathmarking case 

concerning tribal civil authority over nonmembers.”  Strate at 1409.  Strate admonishes that 

“tribal jurisdiction over the conduct of nonmembers exists only in limited circumstances.” 

Id. 

 Thus, for the purpose of this case, because the Supreme Court engaged in extensive 

analysis of the jurisdictional authority of the Crow Tribe, reliance by Defendants upon 

subsequent progeny of Montana involving analysis of tribal authority of other Indian tribes 

under different circumstances should be given less precedential authority than Montana.  

This is especially true in view of the Crow Appeals Court finding that: “This court dismisses 

Plain (sic) Commerce as the precedent for this case, however, we continue our reliance on 

Montana since the United States Supreme Court has not overruled its general rule nor its 

exceptions.”  Op. p. 30.  
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 Although dismissed by the appeals court, tribal regulatory authority, consistent with 

Montana,  was succinctly defined by the United States Supreme Court in Plains Commerce 

Bank v. Long Family Land and Cattle Company, Inc., 128 S. Ct. 2709, 171 L.Ed.2d 457, 

554 U.S. 316  (2008).  The following quotation is instructive. 

Given Montana’s “ ‘general proposition that the inherent sovereign powers of 

an Indian tribe do not extend to the activities of nonmembers of the tribe,’ ” 

Atkinson, supra, at 651, 121 S.Ct. 1825 (quoting Montana, supra, at 565, 101 

S.Ct. 1245), efforts by a tribe to regulate nonmembers, especially on non-

Indian fee land, are “presumptively invalid,” Atkinson, supra, at 659, 121 

S.Ct. 1825.  The burden rests on the tribe to establish one of the exceptions to 

Montana’s general rule that would allow an extension of tribal authority to 

regulate nonmembers on non-Indian fee land.  Atkinson, 532 U.S., at 654, 121 

S.Ct. 1825.  These exceptions are “limited” ones, id., at 647, 121 S.Ct. 1825, 

and cannot be construed in a manner that would “swallow the rule,” id., at 

655, 121 S.Ct. 1825, or “severely shrink” it, Strate, 520 U.S. at 458, 117 S.Ct. 

1404.  The Bank contends that neither exception authorizes tribal courts to 

exercise jurisdiction over the Longs’ discrimination claim at issue in this case.  

We agree. 

 

554. U.S. at 330. 

Reliance upon Montana for direction in this case is proper as in that case, as here, at 

issue was whether the Crow Tribe has “inherent sovereignty” to adopt a tribal law 

prohibiting certain defined non-member activities and conduct within the Crow Reservation. 

 In Montana, the Supreme Court reasoned that tribal power, except when Congress 

expands it by express delegation, is limited to that necessary to protect self-government and 

control internal relations: 

   Thus, in addition to the power to punish tribal offenders, the Indian tribes 

retain their inherent power to determine tribal membership, to regulate 

domestic relations among members, and to prescribe rules of inheritance for 
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members.  But, exercise of tribal power beyond what is necessary to protect 

tribal self-government or to control internal relations is inconsistent with the 

dependent status of the tribes, and so cannot survive without express 

congressional delegation. 

 

Id. at 564 (Citation omitted.) 

  On the contrary, the Crow Court of Appeals cited Iowa Mutual Ins. Co. v. LaPlante, 

480 U.S. 9, 18, 107 S. Ct. 971 (1987) arguing tribal authority over non-Indian activities on 

reservation land is a part of tribal sovereignty and “civil jurisdiction lies in tribal court 

unless limited by a specific treaty provision or federal statute.”  Op. p 33.  The Court of 

Appeals stated it placed “great respect on the sovereign status of the “Tribe’s Treaty rights, 

Constitution, tribal customs and traditions, and the Crow Law and Order Code”.  Id. 

 Ignoring the limitation upon tribal power expressed in Montana, and, without 

analysis demonstrating necessity to regulate Big Horn to protect tribal government or 

control internal relations, the Court of Appeals concluded “The Crow Trial Court 

overlooked the Crow Tribe’s sovereignty in its Order.” . . . and “[t]his Court rules that the 

Crow Trial Court has subject matter jurisdiction over the matter . . . “  Id. and Op. p 35. 

 Federal Court subject matter jurisdiction limitations stem from the U.S. Constitution, 

(Article III) and implementation of federal statutes  (28 U.S.C. §§ 1331, 1332).  The law of 

tribal court jurisdiction, on the other hand, is a matter of federal common law and not tribal 

sovereignty, custom, law, or constitution as concluded by the Crow Court of Appeals.  See, 

Nat’l Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 850-52 (1985) 
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(describing questions of the outer boundaries of tribal court jurisdiction as a matter of 

federal common law). 

 Montana requires “express congressional delegation” of tribal authority over 

nonmembers not express divestiture of sovereign authority as was the Crow Court of 

Appeals’ view and conclusion relative to the Crow Tribe’s power to regulate Big Horn 

through Title 20.  450 U.S. at 564. 

 The issue in Montana was the tribe’s authority to regulate hunting and fishing on fee 

land, whereas, it is Big Horn’s utility business throughout the reservation, on fee as well as 

trust land, which the Crow Court of Appeals held subject to tribal regulation:  “BHCEC is 

subject to Crow Tribal regulation, such as Title 20, because it entered the Crow Reservation 

to engage the Crow Tribe in commerce (setting up an electrical company to serve residents 

of the Crow Reservation)”.  Op. p. 32. 

 Montana and Strate make it clear that limitations upon tribal authority over non-

Indians apply to nonmember conduct on trust as well as fee land.  Montana at 564, Strate at 

1414.  (“We therefore align the right-of-way, for the purpose at hand, with land alienated to 

non-Indians.”); accord, Wilson v. Marchington, 127 F.3d 805 (1997); County of Lewis v. 

Allen, 141 F.3d 1385 (1998). 

 Here, as in Montana, absent a finding that regulation of Big Horn’s electric utility 

activities bears a “clear relationship to tribal self-government or internal relations, the 

general principals of retained inherent sovereignty do not authorize the Crow Tribe to adopt 
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Title 20 to regulate Big Horn to the extent Big Horn may not enforce the terms of 

cooperative policy and contract as provided in membership agreements with its members on 

the Crow Reservation. 

 A close reading reveals there are no express limitations of applicability of the 

regulatory provisions set forth in Title 20 to the tribe and tribal members, nor excluding non-

members and fee land owned by non-members.  As such, the unavoidable conclusion is that 

the Crow Tribe intended that the terms of Title 20 apply throughout the Crow Reservation. 

 By extending the regulation to fee lands, the appeals court failed to recognize the 

dilemma created by Title 20.  The definitions expressly set forth in Title 20 frankly identify 

asserted tribal authority over non-Indians beyond that which is acknowledged or allowed 

under federal law.  Pursuant to Section 20-1-101, Definitions, the term “customer” means 

“any purchaser of gas or electric service supplied by a utility for residential purposes.”  The 

term “utility” means “any person, firm or corporation, including an electric cooperative, 

which furnishes electric service with (sic) the Crow Reservation.”  

To rule Title 20 enforceable as written is to recognize tribal legislative and 

adjudicatory authority over Big Horn and its non-Indian members, as well as the tribe and its 

members, in absence of evidence or finding required by federal law.   The court in Montana 

concluded the “Crow Tribe’s regulatory authority extended only to” land on which the tribe 

exercises “absolute and undisturbed use and occupation.”  450 U.S. at 559. 

III. Tribal Right to Exclude. 
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The court in Montana observed the 1868 Treaty with the Crows provided for the 

tribe’s absolute and undisturbed use and occupation of the territory described, however, 

also recognized congress subsequently diminished the land subject to tribal control by 

allotment and alienation of tribal lands as the result of passage and implementation of the 

General Allotment Act of 1887, 24 Stat. 388, as amended, 25 U.S.C. § 331, et seq., and the 

Crow Allotment Act of 1920, 41 Stat. 751. Id.  Fatal to tribal regulatory authority, in 

Montana over non-Indian hunting and fishing and here over Big Horn’s provision of electric 

service and energy, is the court’s conclusion:  “If the 1868 treaty created tribal power to 

restrict or prohibit non-Indian hunting and fishing on the reservation, that power cannot 

apply to lands held in fee by non-Indians.”  Id. 

In addition, the court observed, by enactment and implementation of the allotment 

acts (1887 and 1920) the policy of Congress “was the eventual assimilation of the Indian 

population . . . (citation removed) and the “gradual extinction of the Indian reservations and 

Indian titles . . .  Indeed, throughout the congressional debates, allotment of Indian land was 

consistently equated with the dissolution of tribal affairs and jurisdiction.”  Id., Footnote 9. 

To the extent Defendants contend Big Horn’s delivery of electricity to its members, 

on fee or allotted land held in trust by the United States for individual landowners, is subject 

to regulation due to the tribe’s sovereign authority to assert the right to exclude from tribal 

land is debunked by the very terms of the 1887 General Allotment Act.  That act, pursuant to 

which allotments were initially made on the Crow Reservation, required the Secretary of the 
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Interior to “cause patents to issue therefore in the name of the allottees, which patents shall 

have the legal effect, and declare that the United States does and will hold the land thus 

allotted . . . in trust for the sole use and benefit of the Indian to whom such allotment shall 

have been made . . . “  Act, Feb. 8, 1887, 24 Stat. 388, 25 U.S.C. § 348. 

The Crow Act of June 4, 1920 “authorized and directed” allotment of the land within 

the Crow Reservation “not including the Big Horn and Pryor Mountains,” . . . . and that  

“allotments made hereunder shall vest title in the allottee . . . “  41 Stat. 751.  Consequently, 

the entire Crow Reservation, except the mountain areas and a few tracts transferred to the 

United States, was allotted and title vested in individual tribal members. 

Thus, after allotment of land within the Crow Reservation, the Crow Tribe no longer 

possessed “absolute and undisturbed use and occupation’ over that allotted land nor the 

right to exclude upon which the authority to regulate is predicated.  Montana at 559.   

IV.  Montana Exceptions. 

(a)  Consensual Relationships. 

 The first exception to the Montana general rule that tribes lack jurisdiction over 

nonmembers provides: 

A tribe may regulate, through taxation, licensing, or other means, the activities 

of nonmembers who enter consensual relationships with the tribe or its 

members, through commercial dealing, contracts, leases, or other 

arrangements. 

 

Montana, 450 U.S. at 566. 
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The Crow Court of Appeals’ ruling is based upon a finding that a consensual 

relationship existed between Big Horn and Mr. Big Man.  Op. p 28.  The Big Man tribal 

court cause of action was in fact based entirely upon an allegation in his complaint that 

“BHCEC violated Crow Law”, although cooperative bylaws, policies, and the membership 

agreement, pursuant to which he received electric energy and services and agreed to pay for 

the same, all authorized termination of his service.  The appeals court stated:  “This Court 

disagrees with the Crow trial court when it stated that “this case involves tribal interference 

in the contractual relations between Plaintiff and Defendant which have nothing whatsoever 

to do with the tribe and its members (relying on Hicks).”  The court found the core of the 

tribal court complaint was that “Big Man and BHCEC entered into a consensual 

relationship” through a cooperative agreement placing jurisdiction in the hands of the Crow 

Tribal Court due to violation of Title 20 by Big Horn.  Id. 

 (b)  Membership Agreements. 

 The Crow Court of Appeals attempted to equate the relationship between Big Horn 

and its member Mr. Big Man to the relationship between the nonmember plaintiff in 

Williams v. Lee, 35 U.S. 217, 79 S. Ct. 269 (1959) who subjected himself to tribal court 

jurisdiction by filing a tribal court lawsuit over a dispute with a tribal member over sale of 

goods at a reservation based business.  The mere fact that Big Horn delivers service to its 

members on the reservation, some of whom are members of the tribe, is not justification for 

concluding that Big Horn has given its implicit consent to tribal regulation.  In Williams, a 
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case relied upon in Montana as an example for the “consensual relationship” exception, the 

court concluded the non-Indian merchant was limited to tribal court suit to recover the cost 

of goods sold to tribal members at his reservation-based business.  As one court has opined: 

There is a basis for treating the merchant [in Williams v. Lee] as having 

implicitly consented to be a plaintiff in tribal court: he knew he was dealing 

with an Indian, and he could limit his credit sales and thus control the size of 

the claim he would have to take to the tribe for resolution. (Emphasis 

supplied.) 

 

UNC resources, Inc. v. Benally, 514 F.Supp. 358, 363 (1981). 

 Implicit consent does not exist in this case.  Once Big Horn undertook the task of 

bringing electric service to rural areas, neither reservation boundaries, state lines, or 

demography of those areas were considerations.  Stmt. Uncon. F. No. 3.  Unlike the 

merchant in Williams v. Lee, Big Horn’s electric system is not confined to the Crow 

Reservation.  Rather, electricity generated outside the reservation is delivered to points on 

the reservation through a system largely outside the Crow Reservation which spans across 

two reservation boundaries as well as state lines.  Id.  Also, unlike the reservation merchant, 

Big Horn must observe specific federal law and deliver electric service in a non-

discriminatory manner to all willing to agree to the membership terms.  7 U.S.C. § 904, & 

CFR Part 15.  And, once a party becomes a member, Big Horn cannot, like the merchant, 

limit the magnitude of credit sale.  As a matter of Contract, members are entitled to as much 

electricity as their needs require, conditioned only upon their honoring the terms of their 

membership agreement.    
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 The Circuit Court of Appeals, in Phillip Morris Usa v. King Mountain Tobacco Co.  

569 F.3d 932, 941 (9th Cir. 2009), articulated the law in the Ninth Circuit that before a tribal 

court may exercise adjudicatory jurisdiction over a claim under the first Montana exception 

it is necessary that the claim have a nexus to the consensual relationship between the  

nonmember and the disputed regulation imposed by the tribe.  The court’ conclusion, 

although lengthy,  is here appropriate:   

  The mere fact that a nonmember has some consensual commercial contacts 

with a tribe does not mean that the tribe has jurisdiction over all suits 

involving that nonmember, or even over all such suits that arise within the 

reservation; the suit must also arise out of those consensual contacts.  In 

Atkinson, the Supreme Court clarified that “[a] nonmember’s consensual 

relationship in one area . . . does not trigger tribal civil authority in another—it 

is not ‘in for a penny, in for a Pound.’”  Atkinson, 532 U.S. at 656, 121 S.Ct. 

1825 (citation omitted); see also Strate, 520 U.S. at 457, 117 S.Ct. 1404 

(holding Montana’s first exception inapplicable despite consensual 

commercial relationship with the tribe, because the claim was unrelated to that 

relationship.  “Montana’s consensual relationship exception requires that the 

tax or regulation imposed by the Indian tribe have a nexus to the consensual 

relationship itself.”  Atkinson, 532 U.S. at 656, 121 S.Ct. 1825. 

 

569 at 941-42. 

 

   In the context of identical analysis of Montana’s  first exception, another court 

involving tribal regulation of electrical utility service, like in this case, has reached the 

opposite conclusion to that of the Crow Appeals Court stating:  “[I]t is inaccurate to view a 

request for service by a potential electric customer from an electric supplier as forming a 

‘consensual relationship’ similar to that which occurs in other commercial contexts.” 

Application of Otter Tail Power Co., 451 N.W.2d 95, 105 (N.D. 1990), Cf. Baker Elec. Co-
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op, Inc. v. Chaske, 28 F.3d 1466 (8th Cir. 1994) (remanded with instruction to consider 

factors set out in Montana); Devil’s Lake Sioux Indian Tribe v. ND PUB SERV., 896 F.Supp. 

955, 961 (D.N.D. 1995) (enforcement of reservation wide regulation scheme beyond 

sovereign authority of the tribe.)   

 In a later case, Otter Tail Power Co., In re, 116 F.3d 1207 (8th Cir. 1997), the Eighth 

Circuit Court reviewed the district court’s finding in the Devils Lake Sioux Indian Tribe case 

that the tribe did not have authority to regulate the provision of electrical services on the 

reservation, however, could, as a matter of sovereign authority, as between two competing 

electricity providers, decide which provider could deliver electrical services to tribal-owned 

businesses on tribal land, stating:  

The promulgation and enforcement of a reservation wide utility regulation 

scheme, without regard to land ownership, occupancy or use is beyond the 

sovereign authority of the tribe—under the fact specific situation present here.  

 

Id. at 1210. 

 The circuit court, in the Otter Tail power Co. case, supra, observed that the tribe 

made a motion requesting the district court to modify and expand its order to include tribal 

sovereign authority to regulate delivery of utility services for use by individual tribal 

members on trust land.  The district court, after consideration, denied the motion and opined 

that exercise of such regulatorily authority exceeded the sovereign powers of an Indian tribe, 

stating: 

Although a logical extension of the basis enunciated in the initial decision, the 

broadening of the power to regulate to cover individual tribal members living 
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on trust land goes beyond what the court views as the necessary prerogative of 

sovereignty.  Id. at 1211.  (The district court Order of April 3, 1995, is 

attached hereto, as Exhibit B.) 

 

 Also, absent, in the cooperative-member relationship in this case, is a nonmember 

goal to obtain commercial benefit from the tribe or tribal member like Mr. Big Man.  As 

Strate explained: “Montana’s list of cases fitting within the first exception . . . indicates the 

type of activities the Court had in mind; . . . on-reservation sales transaction . . . tribal permit 

tax on nonmember-owned livestock . . . permit tax on nonmembers for the privilege of 

conducting business . . . tax on-reservation cigarette sales.”  Strate, 117 S. Ct. at 1415.  

(Citation omitted.)  Measured against the cited cases the member-cooperative relationship 

does not have the commercial benefit aspect contemplated by the court in Montana.  

Demonstrative of this conclusion is Big Horn’s legal obligation to its members, under the 

Montana Rural Electric and Telephone Cooperative Act, not to seek commercial benefit but 

to return all excess revenue to its members: 

M.C.A. § 35-18-316.  Refunds to members—retention of unclaimed 

refunds. 

 

(1)  Revenue of a cooperative for any fiscal year must, unless otherwise 

determined by a vote of the members, be distributed by the cooperative to its 

members as patronage refunds prorated in accordance with the patronage of 

the cooperative by the respective members paid for during the fiscal year, 

whenever the revenue exceeds the amount necessary to: 

(a) defray the expenses of the cooperative . . . [and accumulate a reserve for 

specified purposes]. 

 

 Reality is that Big Horn is engaged in noncommercial provision of utility services to 

its members, not seeking commercial benefits or profit from them.  The Ninth Circuit Court 
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observed, with respect to the nature of agreements contemplated by Montana’s first 

exception: 

[T]he “consensual relationships” . . .  addressed by this exception . . . are 

generally commercial relationships entered into by the nonmember in order to 

obtain some benefit from the tribe or tribal members . . .  

 

The exception expressly limits the term “consensual relationships” by the 

phrase, “through commercial dealing, contracts, leases, or other 

arrangements.”  Upon the principle of ejusdem generis, we believe that the 

term “or other arrangements” is to be construed as limited to types of 

arrangements similar to commercial dealing, contracts, and leases . . . 

Montana is broadly construed, and the two exceptions are read narrowly in the 

context Montana sets them in. 

 

County of Lewis v. Allen, supra, at 1390, 1391.  Accord, Big Horn Elect. v. Adams. 219 F.3d 

944 (9th Cir. 2000), 

 To the extent the Crow Court of Appeals’ Opinion, declaring Big Horn subject to 

tribal jurisdiction, is dependent upon findings of fact relating to interaction between Big 

Horn and its members, to support existence of Montana consensual commercial 

relationships, those fact findings are clearly erroneous.  Op. p. 26-27.  Big Horn, as a 

participant in the case, obviously acknowledges the Ninth Circuit Court in Big Horn Elect. v. 

Adams, supra¸ at 951,  expressly stated:  “Big Horn’s voluntary provision of electrical 

services on the reservation did create a consensual relationship,” nonetheless, the court 

concluded, “the first exception in Montana does not grant a tribe unlimited regulatory or 

adjudicatory jurisdiction over a nonmember.”  Id.  The circuit court recognized in the 

absence of the nexus between the regulation (in the Adams case the Railroad and Utility Tax 
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Code) and the consensual relationship (Big Horn’s cooperative membership agreements) the 

first Montana exception was inapplicable for the purpose of establishing Crow tribal 

jurisdiction to impose the utility tax on Big Horn.  The tax was not on “the activities of a 

nonmember who enter [into] consensual relationships” as required by the first exception but 

an ad valorem tax on Big Horn property.   Id. 

 (c)  Express Waiver of Tribal Regulatory Power. 

 Membership agreements are contracts to which cooperative members and Big Horn 

are bound.  The agreements provide that the member agrees to comply with and be bound by 

the provisions of Articles of Incorporation, Bylaws, and Rules and Regulations adopted by 

Big Horn.  Stmt. Uncon. F. Nos. 2 and 3; Compl. ¶ 18, p. 8.  That membership agreements 

are binding is borne out by general corporate law expressed by the Montana Supreme Court 

in Appeal of Two Crow Ranch Inc., 494 P.2d 915 (1972): 

When duly enacted, the bylaws are binding upon all members of the 

corporation or association who are presumed to know them and contract in 

reference to them.  18 Am.Jur.2d, Corporations  § 168.  This contractual 

relationship through corporate bylaws extends itself into the areas of 

correlative rights and duties of individual union members with their general 

charter bylaws and individual cooperative members with their respective 

association charters.  On becoming a member of a corporation or association 

and subscribing to its bylaws, one thereby agrees to submit to its rules and 

regulations.  King v. Farmers Electric Coop. 56 N.M. 552, 246 P.2d 1041; 

Model Land & Irrigation Co. v. Madsen, 87 Colo. 166, 285 P. 1100; Greene 

v. Board of Trade, 174 Ill. 585, 51 N.E. 599. 

 

494 P.2d at 919. 
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 Upon becoming a cooperative member of Big Horn, all members, including the Crow 

Tribe,  agree “that the laws of the State of Montana shall control and be exclusively applied 

for the purpose of determining the rights of the Cooperative and applicant hereunder and the 

Montana Thirteenth Judicial District Court (now Twenty Second Judicial District), Big Horn 

County shall have exclusive jurisdiction . . . “  Stmt. Uncon. F. Nos. 2 and 3, Compl. ¶ 18, p. 

8.  The forgoing provision of the membership agreement is an “unmistakable waiver” of 

whatever sovereign power the tribe may possess to regulate Big Horn.  Arizona Public 

Service Co. v. Aspaas, 69 F.3d 1026, 1034-35 (1995). 

 At issue in Aspaas was the Navajo Tribe’s right to enforce tribal preference in 

employment (NPEA) in the face of a non-regulation covenant in a lease with APS.  APS 

alleged the terms of the lease precluded Navajo regulation and the 9th Circuit Court agreed: 

[T]he dispositive question in this case is whether the Navajo Nation has 

agreed to a valid waiver of such a right.  In Merrion v. Jicarilla Apache Tribe, 

455 U.S. 130, 102 S. Ct. 894, 71 L.Ed.2d 21 (1982), the Supreme Court 

discussed the differences and similarities among federal, state, local and 

Indian sovereigns.  It held that all these sovereigns can waive sovereign power 

if they do so in sufficiently clear contractual terms. . . .  

 

69 F.3d at 1033. 

 The tribal appellants in Aspaas argued that the tribal officials who approved the 

operative documents lacked authority to waive sovereign police power.  The Court viewed 

the argument as untenable and concluded the “. . . Tribal Council is similar in function to the 
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Congress of the United States . . . “ and “had authority to effect a waiver of . . . power . . . “ 

Id. at 1034.1 

 Similarly, in this case, express tribal and individual acknowledgment through 

contract, that Montana law and state court jurisdiction control in the relations between the 

parties, represents an “unmistakable waiver” of tribal power to enact its own law effecting 

such relations.  Id. 

 Unquestionably, tribal courts are subject to forum selection clauses between parties 

that make assertion of tribal court jurisdiction unlawful.  Enerplus Res. (USA) Corp. v. 

Wilkinson, 865 F.3d 1094, 1097 (8th Cir. 2017).  In that case, the circuit court affirmed the 

district court which concluded: “[T]he tribal exhaustion doctrine does not apply when the 

contracting parties have included a forum selection clause in their agreement.”  (Citing FGS 

Constructors, Inc. v. Carlow, 64 F.3d 1230, 1233 (8th Cir. 1995). . . . “By this forum 

selection clause, Wilkinson agreed that any and all disputes arising under the settlement 

agreement would be litigated in federal district court—not tribal court.”  (Citing Atl. Marine 

Constr. Co. v. U.S. Dist. Court. for the W. Dist. Of Tex, 571 U.S. 49, 134 S. Ct. 568, 581 

 
1 But See, e.g. County of Lewis, supra, in which the court concluded the Nez Pierce Tribe had 

impliedly waived jurisdictional authority over nonmember activity as opposed to the express waiver in 

Aspaas.  In his concurring opinion, Circuit Judge Boochever did not agree with the majority that 

Strate’s holding should be expanded to the extent that “[i]f the nonmember of the tribe has a right to 

be where he is, the tribe is stripped of all civil jurisdiction.”  However, of significance here was Judge 

Boochever’s recognition that when a tribe enters into an agreement for its own benefit “it is 

reasonable to infer that the tribe impliedly waived jurisdiction, as it might over a right-of-way ceded 

for a limited purpose . . .”  141 F.3d 1393, citing Strate, Burlington Northern Railroad Co. v. Redwolf, 

supra.    
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(2013). (“[a] valid forum selection clause [should be] given controlling weight in all but the 

most exceptional cases.”) 

 Here, the forum selection provisions in Big Horn’s membership agreement are prima 

facia valid and are the agreed upon terms of the “consensual relationship” recognized to 

exist by the Ninth Circuit in Big Horn Elect. v. Adams, supra, which the tribal appeals court 

acknowledged existed between Mr. Big Man and Big Horn.  Op. p. 28. 

Without recognition the membership agreement is a bilateral contract, enforceable in 

accordance with its terms by either party, no consensual agreement, contemplated by 

Montana’s first exception, may be relied upon to afford tribal jurisdiction over Big Horn. 

The forum selection provisions alone should be sufficient to establish, as a matter of 

contract law, that the Crow Tribe exceeded its authority, both legislative and adjudicatory, 

by enactment and enforcement of Title 20.  By reason of its contracts with Big Horn, the 

Crow Tribe may not regulate the business affairs of Big Horn. 

(d) Second Montana exception. 

The second exception to Montana’s main rule that tribes lack regulatory authority 

over nonmembers provides: 

“[a] tribe may also retain inherent power to exercise civil authority over the 

conduct of non-Indians on fee lands within its reservation when that conduct 

threatens or has some direct effect on the political integrity, the economic 

security, or the health or welfare of the tribe.”  Id. at 565 (emphasis added). 

 

Montana at 564-65. 
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 The Federal District Court and the Ninth Circuit Court in Big Horn Elect. v. Adams, 

and the Crow trial court in this case, have each concluded the Crow Tribe lacks 

jurisdictional authority to regulate Big Horn’s conduct on fee lands through tribal enactment 

and attempted enforcement of regulatory provisions.  In the Adams case the Ninth Circuit 

Court determined that the Crow Tribe could not assert jurisdiction over Big Horn under the 

second Montana exception, stating: 

The Supreme Court has given Montana’s second exception a narrow 

construction, see Strate, 520 U.S. at 458-59 and County of Lewis v. Allen, 

163 F.3d 509, 515 (9th Cir. 1998), and only allows a tribe to do “what is 

necessary to protect tribal selfgovernment or to control internal relations.”  

Strate, 520 U.S. at 459.  The defendants’ request for us to expand Montana’s 

second exception would effectively swallow Montana’s main rule, because 

virtually any tribal tax would then fall under the second exception, a result 

that the Supreme Court has never endorsed and which conflicts with the 

Supreme Court’s view that tribal jurisdiction is limited.  See Strate , 520 U.S. 

at 458. 

 

Big Horn Elect. at 951. 

 Consistent with its earlier pronouncement concerning the second exception the 

United States Supreme Court, in the Plains Commerce Bank case, clarified what was meant 

by its previous comment concerning tribal limited jurisdictional authority, stating:  “The 

“conduct” covered by that exception must do more than injure a tribe; it must “imperil the 

subsistence” of the tribal community.”  Plains Commerce Bank  at 319. 

 This case does not involve conduct on fee land  which could in any manner imperil 

the subsistence of the Crow tribal community and thus the second exception is inapplicable. 
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CONCLUSION 

 This case has nothing to do with the Crow Tribe’s ability to govern its own affairs 

under tribal law and custom.  It has everything to do with the tribe’s effort to exercise 

plenary regulatory authority over a decidedly non-tribal matter, that of the tribe reaching 

beyond tribal authority, and indeed beyond reservation boundaries, to control the business 

activities and conduct of a nonmember which has long existed for the benefit of its members 

without tribal regulation.  Federal law does not authorize such regulation. 

 Simply stated, this case is not about consensual relationships with the tribe or its 

members or demonstrably serious impact upon the tribe’s ability to govern itself.  In the 

glaring absence of qualifying commercial relationships required by Montana, Big Horn is 

entitled to summary judgment. 

RESPECTIVELY SUBMITTED this 22nd day of November 2019. 

 

/s/ James E. Torske 

James E. Torske 
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