
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
DERRICK EQULLA THURMOND, 
 
  Plaintiff, 
 
 v.      Case No.: 18-CV-1047 
 
FOREST COUNTY POTAWATOMI COMMUNITY, 
DUSTIN CHURCH, AARON ARMSTRONG, 
TRAVIS GERVAIS, DONALD SCHOFIELD, AND 
ROBERT BALAKA, 
 
  Defendants. 
______________________________________________________________________________ 
 

DEFENDANTS’ MEMORANDUM OF LAW 
IN SUPPORT OF THEIR MOTION TO DISMISS 

______________________________________________________________________________ 
 

I. INTRODUCTION 

The Forest County Potawatomi Community d/b/a Potawatomi Bingo Casino (‘Tribe”) 

respectfully requests that the Court dismiss with prejudice the Complaint filed by Derrick Equlla 

Thurmond (“Thurmond”) against the Tribe, Dustin Church (“Church”), Aaron Armstrong 

(“Armstrong”), Travis Gervais (“Gervais”), Donald Schofield (“Schofield”), and Robert Balaka 

(“Balaka”) (Church, Armstrong, Gervais, Schofield, and Balaka each a “Defendant” and 

collectively “Supervisors”), because the Tribe is immune from suit as a sovereign, federally-

recognized Indian tribe.1 

Thurmond’s vague Complaint also fails to establish a basis for federal jurisdiction and 

fails to state a claim upon which relief may be granted.  If Thurmond intended to make a claim 

                                                            

1 All references to the “Complaint” are to Thurmond’s Complaint as amended on August 30, 2018 to correct various 
defendant names.  Although Thurmond did not file any other allegations with his amendment, the Tribe and the 
Supervisors assume, for purposes of their Motion to Dismiss, that Thurmond intended his amendment to simply 
correct the named defendants and not to contain additional allegations. 
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under 42 U.S. C. § 1983 (“§ 1983”), that claim fails because the Tribe is not a person under § 

1983.  Additionally, neither the Tribe nor the Supervisors qualify as state actors.  To the extent 

that Thurmond bases his claim on Title VII of the Civil Rights Act of 1964 (“Title VII”), that 

claim also fails because Title VII expressly excludes Indian tribes from coverage.  It is also 

possible that Thurmond intended to make a claim under the Americans with Disabilities Act 

(“ADA”), but the ADA also expressly excludes Indian tribes from coverage.  As to the 

Supervisors, Title VII and the ADA do not extend liability to individual supervisors. 

Because Thurmond makes his claims against the Supervisors in their official capacities as 

employees of the Tribe, the Tribe’s sovereign immunity also extends to them.  For these reasons, 

as discussed in more detail below, the Tribe and the Supervisors request that the Court dismiss 

Thurmond’s Complaint, with prejudice, as a matter of law. 

II. FACTS ALLEGED IN COMPLAINT 

It is unclear from the Complaint whether Thurmond bases his allegations as a violation of 

§ 1983, Title VII or the ADA.  Based on the Court’s docket summary, it appears that the Court 

processed the Complaint as seeking relief under § 1983.  In the Complaint itself, Thurmond 

generally alleges that he was subjected to harassment and discrimination based on his race and 

alleged speech impediment.  Thurmond also claims that he applied and was rejected for three 

jobs within the Tribe’s Security Department.  At no point, however, does Thurmond state a cause 

of action under any statute applicable to the Tribe. 

III. STANDARD FOR FAILURE TO STATE A CLAIM UPON WHICH 
RELIEF CAN BE GRANTED 

To survive a Rule 12(b)(6) motion to dismiss, Thurmond’s Complaint must provide “a 

short and plain statement of the claim showing that the pleader is entitled to relief.”  Fed. R. Civ. 

P. 8(a)(2).  While this rule does not compel a litigant to supply “detailed factual allegations” in 
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support of his claims, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), “it demands 

more than an unadorned, the-defendant-unlawfully-harmed-me accusation.”  Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009).  “A pleading that offers ‘labels and conclusions’ . . . will not do.”  Id. 

(quoting Twombly, 550 U.S. at 555).  “Nor does a complaint suffice if it tenders ‘naked 

assertion[s]’ devoid of ‘further factual enhancement.’”  Iqbal, 556 U.S. at 678 (quoting Twombly, 

550 U.S. at 557). 

The next step in testing the sufficiency of the complaint is to identify conclusory 

allegations.  See Iqbal, 556 U.S. at 678.  Moreover, under Rule 12(b)(6), a court must ascertain 

whether the complaint “contain[s] sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’”  See Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 

570).  If a complaint consists of conclusory allegations or does not contain sufficient factual 

allegations, it must be dismissed.  See Iqbal, 556 U.S. at 678-79. 

A “complaint is implausible under Iqbal and Twombly not because the allegations are 

‘fanciful’ . . . but because they are too conclusory or because they fail to include facts about the 

elements of a claim.”  Riley v. Vilsack, 665 F. Supp. 2d 994, 1004 (W.D. Wis. 2009) (citation 

omitted).  The Riley decision illustrates, by hypothetical example, what would be considered a 

plausible, although unlikely, claim for racial discrimination:  “My boss at Big Corporation X 

fired me right after he told me that I am the best employee he ever had, but that he cannot 

overcome the animosity he feels toward me because of my race.”  Id.  The court based its 

rationale for the plausibility of such a claim on the fact that it “(1) is specific and (2) addresses 

the critical elements of the claim.”  Id.  The court concluded that, to assess the sufficiency of a 

complaint in the wake of Iqbal and Twombly, it “should ask:  if all of the facts the plaintiff 

alleges in his complaint are accepted as true, but all the conclusions are rejected, is it still 
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plausible (that is, more than speculative) to believe that additional discovery will fill in whatever 

gaps are left in the complaint?”  Riley, 665 F. Supp. 2d at 1004 (emphasis in original); see also 

McCauley v. City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).  

IV. STANDARD FOR MOTION TO DISMISS BASED ON 
TRIBAL SOVEREIGN IMMUNITY 

Motions to dismiss based on tribal sovereign immunity should be addressed under 

Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim for which relief can be 

granted.  Meyers v. Oneida Tribe of Indians of Wis., 836 F.3d 818, 820 (7th Cir. 2016); see also 

Bruguier v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 237 F. Supp. 3d 867, 

871 (W.D. Wis. 2017) (“[T]he court will construe defendants’ motion as a motion to dismiss for 

failure to state a claim because the issues discussed in this opinion are not jurisdictional.”).  The 

Court should grant a Rule 12(b)(6) motion when, as in this case, the allegations could not raise a 

claim of entitlement to relief even if taken as true.  Bruguier, 237 F. Supp. 3d at 871.   

V. ARGUMENT 

A. The Complaint Is Implausible And Does Not Contain Sufficient Facts.  

The Complaint is nothing more than an unadorned, the-defendant-unlawfully-harmed-me 

accusation.  It does not meet the requirements announced by the Supreme Court in Iqbal and 

Twombly.  Thurmond makes conclusory statements and fails to provide sufficient factual 

information.  Further, additional discovery would not help Thurmond because none of the 

plausible claims apply to Indian tribes or individual supervisors employed by the Tribe and all 

claims are barred by sovereign immunity.  Therefore, the Complaint must be dismissed for 

failure to state a claim upon which relief can be granted.   
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B. No Relief Can Be Granted Under The Presumed Federal Statutes.  

1. Title VII Does Not Apply to Indian Tribes or Individual Supervisors.  

Although Thurmond does not properly allege a claim under Title VII, even if he had, the 

claim warrants dismissal because Title VII does not apply to the Tribe or the Supervisors.  Title 

VII prohibits “employers” from engaging in discrimination.  42 U.S.C. § 2000e-2(a).  Title VII 

unequivocally excludes Indian tribes from the definition of “employer”:  

The term “employer” means a person engaged in an 
industry affecting commerce who has fifteen or 
more employees . . . but such term does not include 
. . . an Indian tribe.  

42 U.S.C. § 2000e(b); see also Tremblay v. Mohegan Sun Casino, 599 Fed. Appx. 25, 25, (2nd 

Cir. 2015) (summary order) (“Title VII expressly excludes American Indian tribes from its 

definition of covered employers.  42 U.S.C. § 2000e(b). The exclusion extends to the arms and 

agencies of an American Indian tribe.”);2 Bruguier, 237 F. Supp. 3d at 875 (citing Arbaugh v. 

Y&H Corp., 546 U.S. 500, 514 (2006) (“Showing that the defendant is an ‘employer’ under Title 

VII is an element of a plaintiff’s claim.”)).  Therefore, the Complaint against the Tribe should be 

dismissed with prejudice because the Tribe is not an “employer” under Title VII.   

To the extent that Thurmond seeks to hold the Supervisors liable under Title VII, Title 

VII does not apply to the Supervisors because they also do not fall within Title VII’s definition 

of employer.  Under Title VII, an “employer” is “a person engaged in an industry affecting 

commerce who has fifteen or more employees . . . .”  42 U.S.C. § 2000e(b).  Because the 

Supervisors do not employ anyone, their actions as individuals do not fall within the scope of 

Title VII.  Further, supervisors may not be held liable in their individual capacities under Title 

VII.  Passananti v. Cook County, 689 F.3d 655, 677 (7th Cir. 2012) (citing Williams v. Banning, 

                                                            

2 Pursuant to Civil L.R. 7(j), a copy of this unreported Summary Order is attached as Exhibit 1. 

Case 2:18-cv-01047-PP   Filed 10/09/18   Page 5 of 14   Document 26



6 

72 F.3d 552, 555 (7th Cir. 1995) (“[A] supervisor does not, in his individual capacity, fall within 

Title VII’s definition of employer[.]”)); Bruguier, 237 F. Supp. 3d at 876 (dismissing Title VII 

claims against a tribal council president because “Title VII does not impose liability on managers 

in their individual capacities.”).  Thurmond’s Title VII claims against the Supervisors should 

therefore be dismissed with prejudice. 

2. The ADA Does Not Apply to Indian Tribes or Individual Supervisors.  

Although Thurmond does not properly allege an ADA claim, even if he had, the claim 

warrants dismissal because the ADA does not apply to the Tribe or the Supervisors.  Like Title 

VII, the ADA unequivocally excludes Indian tribes from the definition: “The term ‘employer’ 

does not include . . . an Indian tribe.”  42 U.S.C. § 12111(5)(B)(i).  If Thurmond intended to state 

a claim under the ADA, that claim warrants dismissal with prejudice because the Tribe is not an 

“employer” under the ADA. 

To the extent that Thurmond seeks to hold the Supervisors liable under the ADA, the 

ADA does not apply to the Supervisors because they also do not fall within the definition of 

employer.  Under the ADA, an “employer” is “a person engaged in an industry affecting 

commerce who has fifteen or more employees . . . .”  42 U.S.C. § 12111(5)(A).  Because the 

Supervisors do not employ anyone, their actions as individuals do not fall within the scope of the 

ADA.  Further, supervisors may not be held liable in their individual capacities under the ADA.  

EEOC v. AIC Sec. Investigations, 55 F.3d 1276, 1279 (7th Cir. 1995) (“[W]e join analogous 

decisions of our sister Circuits in holding that individuals who do not independently meet the 

ADA’s definition of ‘employer’ cannot be held liable under the ADA.”); see also Silk v. City of 

Chicago, 194 F.3d 788, 797 n.5 (7th Cir. 1999) (“[T]he ADA provides only for employer, not 

individual, liability. Our case law is clear that a supervisor cannot be held liable in his individual 
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capacity under the ADA or under Title VII.”).  Thurmond’s claims against the Supervisors 

should therefore be dismissed with prejudice. 

3. Section 1983 Does Not Apply to Indian Tribes.  

Although Thurmond fails to mention § 1983 in his Complaint, it appears the Court 

processed the Complaint as seeking relief under § 1983.  Section 1983 states in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress . . . . 

42 U.S.C. § 1983 (emphasis added).  The statute does not mention Indian tribes at all. 

The Supreme Court explicitly addressed § 1983 as it relates to Indian tribes in Inyo 

County v. Paiute-Shoshone Indians of Bishop Cmty. of the Bishop Colony, 538 U.S. 701 (2003).  

In addition to ruling that Indian tribes do not qualify as a “person” who may sue under § 1983, 

the Supreme Court explained “that a Native American Tribe, like a State of the United States, is 

not a ‘person’ subject to suit under 42 U.S.C. § 1983.”  Inyo, 538 U.S. at 704.   

Not only is the Tribe not a person subject suit under § 1983, no actions were taken under 

the color of state law, or the laws of any territory or the District of Columbia.  See also Louis v. 

Stockbridge-Munsee Cmty., 2008 WL 4282589, *9 (E.D. Wis. Sept. 16, 2008) (dismissing 

employee’s claim because “a § 1983 action is unavailable ‘for persons alleging deprivation of 

constitutional rights under color of tribal law.’” (Citation omitted));3 Hartman v. Kickapoo Tribe 

Gaming Comm’n, 319 F.3d 1230, 1233 (10th Cir. 2003) (affirming dismissal of § 1983 claim 

against federal entity “because that statute applies only to actions taken under state law, and [the] 

                                                            

3 Pursuant to Civil L.R. 7(j), a copy of this unreported Decision and Order is attached as Exhibit 2. 
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complaint alleged only actions taken under color of Federal law . . . .”).  Therefore, the 

Complaint should be dismissed with prejudice against the Tribe since it is not a covered person 

under § 1983 and no actions were taken under state law.   

4. Section 1983 Does Not Apply to Persons Acting Under Tribal Law.  

To the extent that Thurmond seeks to hold the Supervisors liable under § 1983, the statute 

only applies to persons acting under the color of state law or the law of a territory or District of 

Columbia.  Thurmond’s claims, however, relate exclusively to his employment with the Tribe 

and the actions allegedly taken by the Supervisors in their official capacities as Tribal 

employees.  None of the actions on which Thurmond bases his Complaint were taken under color 

of state law, or the laws of any territory or the District of Columbia.  See, e.g., Louis, 2008 WL 

4282589 at *9.  At best, Thurmond has attempted to allege violations of federal law, which are 

also not covered by § 1983.  Hartman, 319 F.3d at 1233.  Thurmond’s § 1983 claims against the 

Supervisors should therefore be dismissed with prejudice. 

C. Sovereign Immunity Prevents Suits Against the Tribe and the Supervisors.   

In addition to dismissing the Complaint against the Tribe and the Supervisors for failing 

to state a claim upon which relief can be granted under Title VII, the ADA, or § 1983, the 

Complaint is subject to dismissal under the doctrine of tribal sovereign immunity.  See Fla. 

Paraplegic Ass’n, Inc. v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 1130 (11th Cir. 

1999) (citing Kiowa Tribe of Okla. v. Mfg. Tech. Inc., 523 U.S. 751, 755 (1998) (“There is a 

difference between the right to demand compliance with state laws and the means available to 

enforce them.”)).  Thurmond’s Complaint, even if it properly alleged a violation of federal law 

(which it failed to do), is defeated by the Tribe’s sovereign immunity.  Regardless of the cause of 

action Thurmond intended to state, the Court should dismiss the Complaint with prejudice. 
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The United States recognizes and acknowledges that the Tribe has “the immunities and 

privileges available to federally recognized Indian Tribes by virtue of their government-to-

government relationship with the United States as well as the responsibilities, powers, 

limitations, and obligations of such Tribes.”  Indian Entities Recognized and Eligible To Receive 

Services From the Bureau of Indian Affairs, 83 Fed. Reg. 4235, 4235-36 (January 30, 2018) 

(including the Forest County Potawatomi Community, Wisconsin, id. at 4237).   The Seventh 

Circuit recognizes the “uncontroversial, two-century-old-concept that Indian tribes have inherent 

sovereign authority.”  Meyers, 836 F.3d at 823 (citing Michigan v. Bay Mills Indian Cmty., 572 

U.S. ___, 134 S. Ct. 2024, 2030 (2014)); see also Wisconsin v. Ho-Chunk, 512 F.3d 921, 928 

(7th Cir. 2008) (“Tribal sovereign immunity is ‘a necessary corollary to Indian sovereignty and 

self-governance.’” (Quoting Three Affiliated Tribes of Ft. Berthold Reservation v. World Eng’g, 

P.C., 476 U.S. 877, 894 (1986))).  As the Supreme Court has clearly held, tribal immunity 

applies to “suits brought by States (including in their own courts)” and to suits brought by 

individuals.  Bay Mills, 134 S. Ct. at 2031; see also Nelson v. La Crosse County Dist. Atty., 301 

F.3d 820, 826 (7th Cir. 2002) (“At the very core of sovereign immunity is the inherent right of 

the sovereign to be immune from private suit.”).   

Tribal sovereign immunity also extends beyond the reservation and to tribal commercial 

activities.  Bay Mills, 134 S. Ct. at 2039; Kiowa, 523 U.S. at 760 (“Tribes enjoy immunity from 

suits on contracts, whether those contracts involve governmental or commercial activities and 

whether they were made on or off a reservation.”); Meyers, 836 F.3d at 823 (tribes’ retention of 

sovereign immunity “is true even for a tribe’s commercial activities”).   

Tribal sovereign immunity may extend to tribal employees when a suit is brought against 

the employee in an official capacity.  Lewis v. Clarke, 581 U.S. ___, 137 S. Ct. 1285, 1295 
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(2017).  Courts must assess the identity of the real party in interest since tribal sovereign 

immunity is implicated when the suit is brought against individual employees in their official 

capacities.  Id.  In an official-capacity claim, “the relief sought is only nominally against the 

official and in fact is against the official’s office and thus the sovereign itself.”  Id. at 1292.  

Therefore, lawsuits brought against employees in their official capacity may also be barred by 

sovereign immunity. Id.  

Abrogation or wavier of an Indian tribe’s sovereign immunity must be “clear” and 

“unequivocal.”  C&L Enterprises, Inc. v. Citizen Band Potawatomi Tribe of Okla., 532 U.S. 411, 

418 (2001); see also Okla. Tax Comm’n v. Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991) 

(“Suits against Indian tribes are thus barred by sovereign immunity absent a clear waiver by the 

tribe or congressional abrogation.”);  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978) 

(“It is settled that a waiver of sovereign immunity ‘cannot be implied but must be unequivocally 

expressed.’”); Meyers, 836 F.3d at 824 (“The Supreme Court has instructed time and again that if 

it is Congress’ intent to abrogate tribal immunity, it must clearly and unequivocally express that 

purpose.”); Bruguier, 237 F. Supp. 3d at 871-872 (“An Indian tribe’s waiver of sovereign 

immunity must be ‘clear.’ It cannot be implied, and any ambiguity must be resolved in favor of 

immunity.”  (Citations omitted)).  The Supreme Court has “time and again treated the ‘doctrine 

of tribal immunity [as] settled law’ and dismissed any suit against a tribe absent congressional 

authorization (or a waiver).”  Bay Mills, 134 S. Ct. at 2030-31 (alteration in original) (quoting 

Kiowa, 523 U.S. at 756). 

1. Congress Did Not Abrogate Tribal Sovereign Immunity Under Title VII.   

Thurmond fails to allege any waiver of sovereign immunity.  Specifically, he fails to 

allege that Congress abrogated tribal sovereign immunity under Title VII.  However, even if he 

did make such allegation, his allegation fails.  Congress has not clearly or unequivocally 
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abrogated sovereign immunity under Title VII.  In fact, Congress clearly and unequivocally 

announced that Indian tribes are not covered under Title VII.  Therefore, the Court should 

dismiss the complaint with prejudice on the basis of sovereign immunity.   

Wisconsin federal courts have similarly dismissed Title VII claims against Wisconsin 

Indian tribes on the basis of sovereign immunity.  The Western District of Wisconsin dismissed 

Title VII claims against the Tribe both on a sovereign immunity basis and due to the fact that “an 

Indian tribe is not an ‘employer’ under Title VII” in Bruguier. 237 F. Supp. 3d at 875.  The 

Eastern District of Wisconsin has similarly ruled.  See Barker v. Menominee Nation Casino, 897 

F. Supp. 389, 394 (E.D. Wis. 1995) (“[T]he Tribe, in establishing the Commission and Casino 

under the Tribal Constitution, does not appear to have expressly limited its immunity from 

wrongful termination suits brought by disgruntled employees.  Nor has Congress statutorily 

waived the Tribe’s immunity in Title VII employment cases.”). 

2. Congress Did Not Abrogate Tribal Sovereign Immunity Under the ADA.  

Likewise, Thurmond fails to allege that Congress abrogated tribal sovereign immunity 

under the ADA.  However, even if he did make such allegation, his allegation fails.  Congress 

clearly and unequivocally announced that Indian tribes are not covered under the ADA.  

Congress has not clearly or unequivocally abrogated sovereign immunity under the ADA.  The 

Second Circuit reached a similar conclusion in Florida Paraplegic: 

Thus, Congress has demonstrated in this very statute its ability to 
craft laws satisfying the Supreme Court's mandate that courts may 
find that Congress has abrogated sovereigns’ immunity from 
lawsuits only where it has expressed unequivocally its intent to do 
so. That it chose not to similarly include an abolition of the 
immunity of Indian tribes is a telling indication that Congress did 
not intend to subject tribes to suit under the ADA.  

166 F.3d 1126, 1133 (2nd Cir. 1999).  Consequently, the Court should dismiss the Complaint 

with prejudice on the basis of sovereign immunity.   
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3. Congress Did Not Abrogate Tribal Sovereign Immunity Under § 1983.  

Similar to the other two assumed federal claims, Thurmond fails to allege that Congress 

abrogated tribal sovereign immunity under § 1983.  However, even if he did make such 

allegation, his allegation fails.  Unlike Title VII and the ADA, § 1983 makes no mention of 

Indian tribes.  Thus there can be no clear or unequivocal abrogation of sovereign immunity.   

In Louis v. Stockbridge-Munsee Cmty., the court addressed whether a private party may 

maintain a suit against an Indian tribe under §1983.  2008 WL 4282589.  The court held that the 

§ 1983 claims required dismissal under the doctrine of tribal sovereign immunity.  Id. at *5.  The 

court explained that sovereign immunity “is not confined to reservations or to the 

noncommercial activities of tribes, but rather, it ‘extends beyond what is needed to safeguard 

tribal self-governance’ to a tribe’s enterprises in our nation's commerce.” Id. at *2 (quoting 

Kiowa, 523 U.S. at 759).  Because the tribe did not waive immunity from suit and Congress did 

not abrogate the tribe’s immunity, the court concluded “that the doctrine of sovereign immunity 

govern[ed] this case and mandate[d] dismissal.”  Id. at *3. 

As a private party, Thurmond cannot maintain a suit against an Indian tribe under § 1983 

due to sovereign immunity.  Sovereign immunity mandates dismissal of Thurmond’s Complaint.  

See also Miller v. Coyhis, 877 F. Supp. 1262, 1267 (E.D. Wis. 1995) (“[P]laintiff’s federal claim 

against the defendants under 42 U.S.C. § 1983 is barred by the doctrine of tribal sovereign 

immunity because it is a claim against the Community. . . .  Thus, this court lacks federal subject 

matter jurisdiction over the plaintiff’s action.”).   

4. The Tribe Did Not Waive its Own Tribal Sovereign Immunity.   

The Tribe has not waived tribal sovereign immunity.  An employment relationship, by 

itself, does not constitute a waiver of immunity.  Barker, 897 F. Supp. at 394.  In Barker, the 

court reaffirmed the principle that “any waiver of the Tribe’s immunity must be unequivocally 
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expressed.”  Id.  This case is no different.  This is a private matter involving employment.  

Thurmond is a private individual employee.  The Tribe has not waived sovereign immunity and 

no evidence in the record exists that such a waiver occurred.  Thurmond cannot overcome 

sovereign immunity based simply on a prior employment relationship.  Accordingly, 

Thurmond’s claims against the Tribe are barred and should be dismissed with prejudice. 

5. The Tribe is the Real Party in Interest, Not the Supervisors.  

Thurmond cannot plead around sovereign immunity by naming the Supervisors as 

defendants.  It is obvious that the Tribe is the real party in interest.  Thurmond’s Complaint 

contains only allegations involving the Supervisors in their capacities as employees of the Tribe.  

There is no mention in the Complaint that Thurmond sued the Supervisors in an individual 

capacity or that the Supervisors acted outside the scope of their authority.  Additionally, 

Thurmond brings the same action against the Tribe and Supervisors and requests only relief that 

the Tribe can provide.  The Complaint is in fact against the Supervisor’s employer, which is the 

sovereign Tribe.  See Miller, 877 F. Supp. at 1266 (dismissed complaint “because the actions of 

the four tribal members individually and the action of [another employee] had no independent 

legal effect; rather, it was the official action of the Community—termination of Mr. Miller—that 

caused Mr. Miller’s alleged injury.”); see also Chayoon v. Chao, 355 F.3d 141, 143 (2nd Cir. 

2004) (“Furthermore, Chayoon cannot circumvent tribal immunity by merely naming officers or 

employees of the Tribe when the complaint concerns actions taken in defendants’ official or 

representative capacities and the complaint does not allege they acted outside the scope of their 

authority.”).  Consequently, Thurmond’s claims against the Tribe and the Supervisors are barred 

and should be dismissed with prejudice. 
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CONCLUSION 

For all of the foregoing reasons, the Tribe and the Supervisors request that the Court 

dismiss the Complaint with prejudice. 

Dated this 9th day of October, 2018. 

    GODFREY & KAHN, S.C. 

By:  s/ Rufino Gaytán III     
Rufino Gaytán III, State Bar No. 1065235 
Jonathan T. Smies, State Bar No. 1045422 
833 E. Michigan Street, Suite 1800 
Milwaukee, WI  53202 
Phone:  414-273-3500 
Fax:  414-273-5198 
Email:  rgaytan@gklaw.com 
  jsmies@gklaw.com 
 

Attorneys for Defendants Forest County Potawatomi 
Community, Dustin Church, Aaron Armstrong, Travis 
Gervais, Donald Schofield and Robert Balaka 
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Federal Reporter. 
RULINGS BY SUMMARY ORDER DO NOT HAVE 
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(WITH THE NOTATION “SUMMARY ORDER”). A 
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REPRESENTED BY COUNSEL. 
United States Court of Appeals, 
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Elizabeth TREMBLAY, Plaintiff–Appellant, 
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MOHEGAN SUN CASINO, Defendant–Appellee. 
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April 7, 2015. 

Appeal from a judgment of the United States District 
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ORDERED, ADJUDGED, AND DECREED that the 
judgment of the district court is AFFIRMED. 
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Elizabeth Tremblay, pro se, Griswold, CT, for 
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The Honorable John Gleeson, of the United States
District Court for the Eastern District of New York,
sitting by designation. 
 

 
 
 
 

 

SUMMARY ORDER 

Appellant Elizabeth Tremblay, proceeding pro se, appeals 
from the district court’s judgment dismissing her 
discriminatory discharge claims under Title VII of the 
Civil Rights Act and the Age Discrimination in 
Employment Act (“ADEA”). We assume the parties’ 
familiarity with the underlying facts, the procedural 
history of the case, and the issues on appeal. 
  
We review de novo a district court decision dismissing a 
complaint pursuant to Federal Rule of Civil Procedure 
12(b)(1), accepting all material factual allegations as true. 
Triestman v. Fed. Bureau of Prisons, 470 F.3d 471, 474 
(2d Cir.2006). Dismissal is appropriate “when the district 
court lacks the statutory or constitutional power to 
adjudicate” the matter. Makarova v. United States, 201 
F.3d 110, 113 (2d Cir.2000). A plaintiff bears the burden 
of proving the existence of subject matter jurisdiction. Id. 
  
The district court’s dismissal of plaintiff’s Title VII claim 
was proper because Title VII expressly excludes 
American Indian tribes from its definition of covered 
employers. 42 U.S.C. § 2000e(b). The exclusion extends 
to the arms and agencies of an American Indian tribe. See 
Garcia v. Akwesasne Housing Authority, 268 F.3d 76, 88 
(2d Cir.2001). Because the defendant here is a corporation 
owned by an agency of a federally recognized American 
Indian tribe, see Kizis v. Morse Diesel Inter., Inc., 260 
Conn. 46, 48–49 & n. 1, 794 A.2d 498 (2002), it is not an 
employer under Title VII. Accordingly, the district court 
lacked subject matter jurisdiction over Tremblay’s Title 
VII claim because *26 Congress has expressly exempted 
the defendant from suit. 
  
Unlike Title VII’s definition of employer, the ADEA’s 
definition of employer does not exclude American Indian 
tribes. Compare 42 U.S.C. § 2000e(b) (Title VII), with 29 
U.S.C. § 630(b) (ADEA). Nonetheless, “[a]s a matter of 
federal common law, an Indian tribe enjoys sovereign 
immunity from suit except where ‘Congress has 
authorized the suit or the tribe has waived its immunity.’ ” 
Garcia, 268 F.3d at 84 (quoting Kiowa Tribe v. 
Manufacturing Techs., Inc., 523 U.S. 751, 754, 118 S.Ct. 
1700, 140 L.Ed.2d 981 (1998)). Agencies of a tribe enjoy 
“the same presumption of immunity” in a suit for 
damages. Id.; see also Bassett v. Mashantucket Pequot 
Tribe, 204 F.3d 343, 358 (2d Cir.2000). The Supreme 
Court has explained that, “[t]o abrogate tribal immunity, 
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Congress must unequivocally express that purpose,” and 
“to relinquish its immunity, a tribe’s waiver must be 
clear.” C & L Enters., Inc. v. Citizen Band Potawatomi 
Indian Tribe of Okla., 532 U.S. 411, 418, 121 S.Ct. 1589, 
149 L.Ed.2d 623 (2001) (internal quotation marks 
omitted). Congress has not unequivocally expressed its 
purpose to abrogate tribal sovereign immunity pursuant to 
the ADEA, Garcia, 268 F.3d at 86, nor has plaintiff 
identified any applicable waiver of immunity from such 
suits in federal court. Accordingly, tribal sovereign 
immunity barred Tremblay’s ADEA claim. 

  
Accordingly, we AFFIRM the judgment of the district 
court. 
  

All Citations 

599 Fed.Appx. 25 
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United States District Court, 
E.D. Wisconsin. 

Elton LOUIS, Plaintiff, 
v. 

STOCKBRIDGE-MUNSEE COMMUNITY, 
Defendant. 

No. 08-C-558. 
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Sept. 16, 2008. 

Attorneys and Law Firms 

Ryan D. Lister, Ryan D. Lister Inc, Wausau, WI, for 
Plaintiff. 

Howard J. Bichler, Stockbridge-Munsee Law Office, 
Bowler, WI, for Defendant. 
 
 
 
 

DECISION AND ORDER 

WILLIAM C. GRIESBACH, District Judge. 

*1 Plaintiff Elton Louis filed this action on June 30, 2008, 
pursuant to 42 U.S.C. § 1983 and the Wisconsin Fair 
Employment Act (“WFEA”), Wis. Stats. § 111.01 et seq., 
claiming that Defendant Stockbridge-Munsee Mohican 
Community (the “Tribe”), a federally recognized Indian 
tribe, deprived him of property without due process of law 
and his right to employment in violation of the United 
States and Wisconsin Constitutions, and the WFEA. The 
Tribe has now filed a motion to dismiss on the ground 
that its tribal sovereign immunity prevents Louis from 
maintaining such a lawsuit. In addition, the Tribe claims 
that the Court lacks subject matter jurisdiction over the 
dispute, and that in any event, Louis has failed to state a 
cognizable claim under either 42 U.S.C. § 1983 or the 
WFEA. For the reasons stated herein, the Tribe’s motion 
to dismiss will be granted. 
  
 
 

MOTION TO DISMISS STANDARD 

The purpose of a motion to dismiss is to test the 
sufficiency of the complaint to state a claim upon which 
relief may be granted, not to decide the merits of the case. 
Gibson v. City of Chi., 910 F .2d 1510, 1520 (7th 
Cir.1990); See Fed.R.Civ.P. 12(b)(6). In reviewing a 
motion to dismiss under Rule 12(b)(6), the Court must 
accept as true all well-pleaded factual allegations and 
draw all inferences in the light most favorable to the 
nonmoving party. Gutierrez v. Peters, 111 F.3d 1364, 
1368-69 (7th Cir.1997); Mosley v. Klincar, 947 F.2d 
1338, 1339 (7th Cir.1991). 
  
When extrinsic evidence outside the pleadings is 
submitted with a motion to dismiss under Rule 12(b)(6), 
the court generally must either convert the motion into 
one for summary judgment under Fed.R.Civ.P. 56, or 
exclude the documents attached to the motion to dismiss 
and continue under Rule 12(b)(6). Levenstein v. Salafsky, 
164 F.3d 345, 347 (7th Cir.1998). Here, Louis has 
submitted an affidavit in which he asserts that he applied 
for and received unemployment benefits from the State of 
Wisconsin as a result of his employment by the Tribe and 
the termination of that employment. (Louis Aff., August 
15, 2008, ¶ 8.) Because I conclude that this additional 
information is irrelevant to the issues raised by the motion 
to dismiss, I decline to convert the motion into one for 
summary judgment. 
  
 
 

BACKGROUND AND ALLEGATIONS OF THE 
COMPLAINT 

The Stockbridge-Munsee Mohican Community is a 
federally-recognized Indian Tribe organized under the 
Indian Reorganization Act of 1934 (“IRA”), 48 Stat. 984 
(1934), codified at 25 U.S.C. § 461 et seq. (Br. Supp. 
Mot. Dismiss 1.) It occupies a reservation in Shawano 
County, Wisconsin. (Id.) The Tribe owns and operates a 
Health and Wellness Center (“the Center”), located on 
tribal reservation trust land, (Id. 6) through which it 
provides a broad range of health care services to both 
tribal members and non-Indians. (Compl.¶ 402.) Louis 
was employed as a Mental Health Worker at the Center 
from August 1998 to June 2, 2000, when his employment 
was terminated by the Tribe. (Id. ¶¶ 405-06.) 
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*2 Louis filed a petition for reinstatement on June 27, 
2000, before the Stockbridge-Munsee Tribal Court, 
claiming that his termination was in violation of Section 
53.3 of the Stockbridge-Munsee Tribal Law Employee 
Rights Ordinance and Section 7 of the Information 
Handbook for Employees of the Mohican Nation. (Id. ¶¶ 
407, 415.) The tribal court ruled in his favor, ordering 
reinstatement of Louis’ position and benefits, as well as 
back pay for one year from the date of the termination. 
(Id., Ex. A.) The Tribe appealed, the tribal court of 
appeals remanded the case for further explanation, and the 
trial court made the same award in a second decision and 
order on December 1, 2006. (Id., Ex. B, Ex. C.) Again, 
the Tribe appealed. The appellate court stayed the 
judgment against the Tribe, and then, on January 16, 
2008, reversed the trial court. (Id., Ex. K)1 Louis now 
claims that the January 16, 2008 decision of the tribal 
appellate court and the Tribe’s actions with regard to his 
employment have denied him due process of law and 
subjected him to “the deprivation of his rights, privileges 
and immunities” under the WFEA, federal law, and the 
United States and Wisconsin Constitutions. (Id., ¶¶ 429, 
501-503.) 
 1 
 

Louis filed a motion to reconsider with the tribal court
of appeals, alleging that his right to due process was
violated by the January 16, 2008 decision. (Id. ¶ 430, 
Ex. L.) At the time Louis filed his complaint, the
appellate court had not yet ruled on his motion to
reconsider. (Id. ¶ 433.) The present status of the motion
is unclear, but irrelevant to the present analysis. 
 

 
 
 

ANALYSIS 

The Tribe contends that this Court lacks jurisdiction over 
the matter because it is immune from Louis’ suit under 
the doctrine of sovereign immunity, and because the 
Court lacks subject-matter jurisdiction. (Br.Supp.3-4.) In 
support of its claim that subject-matter jurisdiction is 
lacking, the Tribe asserts that it is not a citizen of any 
state for purposes of diversity jurisdiction, and that 
“federal question jurisdiction collapses with the plaintiff’s 
Section 1983 claim,” (Id. at 4) since Louis has failed to 
state a cognizable claim under 42 U.S.C. § 1983. (Id. at 
5.) However, “[t]he presence or absence of 
federal-question jurisdiction is governed by the 
‘well-pleaded complaint rule,’ which provides that federal 
jurisdiction exists ... when a federal question is presented 
on the face of the plaintiff’s properly pleaded complaint.” 

Burda v. M. Ecker Co., 954 F.2d 434, 438 (7th Cir.1992). 
The Court does not lack subject matter jurisdiction over a 
case merely because the federal claim a plaintiff has 
pleaded ultimately fails. Here, Louis alleges on the face of 
his complaint the violation of a federal statute. Thus, he 
has met the requirement of federal-question jurisdiction. 
  
Nonetheless, the Court lacks jurisdiction over this case 
under the doctrine of tribal sovereign immunity. As a 
necessary corollary to their sovereignty and 
self-governance, Indian tribes are immune from suit in 
both state and federal court unless “Congress has 
authorized the suit or the tribe has waived its immunity.” 
Kiowa Tribe of Oklahoma v. Manufacturing 
Technologies, Inc., 523 U.S. 751, 754 (1998); Three 
Affiliated Tribes ofFort Berthold Reservation v. Wold, 
476 U.S. 877, 890 (1986). This immunity “is a matter of 
federal law and is not subject to diminution by the 
States.” Id. at 757. It is not confined to reservations or to 
the noncommercial activities of tribes, but rather, it 
“extends beyond what is needed to safeguard tribal 
self-governance” to a tribe’s enterprises in our nation’s 
commerce. Id. at 759.2 

 2 
 

Even though the Kiowa Court expressed doubt as to the 
wisdom of applying the doctrine of tribal sovereign 
immunity to a tribe’s widespread commercial activity 
in modern society, it expressly declined to judicially 
abrogate or limit such immunity. 523 U.S. at 758-60. 
 

 
*3 Louis does not contend that the Tribe has in some 
manner waived its immunity in this instance or that it has 
been abrogated by Congress in this context. Rather, he 
claims that the “[i]mpairment of tribal sovereignty is 
negligible in this case,” presumably because the Tribe’s 
operation of the Center is, at least in part, of a commercial 
nature. (Br. Opp’n 7.) He asserts that the Center is 
certified by the State of Wisconsin to provide the services 
it offers, and “obtains payments from companies, 
Medicare and Medicaid for services it provide[s] to tribal 
members and members of the general public.” (Id.) 
  
Thus, Louis claims, this case is analogous to San Manuel 
Indian Bingo and Casino v. NLRB, 475 F.3d 1306 
(D.C.Cir.2007), in which the United States Court of 
Appeals for the District of Columbia Circuit held that 
tribal immunity did not prevent the application of the 
National Labor Relations Act to union organizing efforts 
at a casino a tribe operated on its reservation. The court 
noted that the “impairment of tribal sovereignty [was] 
negligible in th[at] context, as the Tribe’s activity was 
primarily commercial.” Id. at 1315. Louis also cites the 
Supreme Court’s decision in Organized Village of Kake v. 
Egan, 369 U.S. 60 (1962), in which the Court upheld the 
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application of an Alaskan anti-trap-fishing conservation 
statute to Indians in non-reservation waters, noting that 
“even on reservations state laws may be applied to 
Indians unless such application would interfere with 
reservation self-government or impair a right granted or 
reserved by federal law .” Id. at 75-76. 
  
But “whether an Indian tribe is subject to a statute and 
whether the tribe may be sued for violating the statute are 
two entirely different questions.” Florida Paraplegic, 
Ass’n, Inc. v. Miccosukee Tribe of Indians of Florida, 166 
F.3d 1126,1130 (11th Cir.1999); see also Kiowa, 523 U.S. 
at 755 (“There is a difference between the right to demand 
compliance with state laws and the means available to 
enforce them.”). The analysis of both San Manuel and 
Organized Village of Kake concerned the applicability of 
a federal or state statute to an Indian tribe, and is thus 
inapplicable here where the issue presented is whether a 
private party may maintain a suit against the Tribe 
pursuant to 42 U .S.C. § 1983 and the WFEA. There is no 
indication that the Tribe has waived its immunity from 
suit or of congressional abrogation. Louis claims that the 
Center accepted payment from federal and/or state 
entities, was conferred certain certification by the State of 
Wisconsin, and employed persons eligible for state 
unemployment benefits. (Br. Opp’n 7.) But these facts, 
even if true, do nothing to diminish the Tribe’s immunity 
from suit. I therefore conclude that the doctrine of 
sovereign immunity governs this case and mandates 
dismissal. 
  
Even if it did not, Louis’ claims would still fail. Although 
Louis frames his allegations as constitutional violations 
actionable under 42 U.S.C. § 1983, the statute provides 
remedy only for violations by persons acting “under color 
of any statute, ordinance, regulation, custom, or usage, of 
any State or Territory or the District of Columbia.” “A § 
1983 action is unavailable ‘for persons alleging 
deprivation of constitutional rights under color of tribal 
law.’ “ Burrell v. Armijo, 456 F.3d 1159, 1174 (10th 
Cir.2006) (quoting R.J. Williams Co. v. Ft. Belknap Hous. 
Auth., 719 F.2d 979, 982 (9th Cir.1983)). Here, Louis’ 
claims at most allege that the Tribe took unfavorable 
action against him under color of tribal law, which is 
insufficient to support a cognizable claim under § 1983. 
  
*4 Louis also claims that the Tribe’s actions violated the 
WFEA. The parties dispute whether the Tribe is even 
subject to the WFEA. The Tribe contends it is not, 
(Br.Supp.5-6) but Louis argues that “given the nature of 
the clinic, its certification by the State of Wisconsin and 
being subject to unemployment laws,” the WFEA does 
apply, citing Public Law 280, 18 U.S.C. § 1162, as 
amended, 28 U.S.C. § 1360. (Br. Opp’n 7-8.) Through 

Public Law 280, “Congress gave express authority to 
Wisconsin and certain other states to exercise criminal 
jurisdiction over offenses committed by or against Indians 
in Indian country and civil jurisdiction over causes of 
action arising in Indian country between Indians or in 
which Indians are parties.” Lac Du Flambeau Band of 
Lake Superior Chippewa Indians v. Zeuske, 145 
F.Supp.2d 969, 975 (W.D.Wis.2000). Yet Public Law 280 
did not grant general civil regulatory authority to the 
states. California v. Cabazon Band of Mission Indians, 
480 U.S. 202, 207-08 (1987). It appears that the courts 
have not addressed whether actions against a tribe 
pursuant to the WFEA fall within the jurisdiction granted 
to the state by Public Law 280. I need not decide the issue 
here, however, because, as the Tribe argues, even if the 
WFEA applies to the Tribe, Louis has failed to state a 
cognizable claim under the statute. 
  
The WFEA provides, in relevant part, 

no employer, labor organization, 
employment agency, licensing 
agency, or other person may 
engage in any act of employment 
discrimination ... against any 
individual on the basis of age, race, 
creed, color, disability, marital 
status, sex, national origin, 
ancestry, arrest record, conviction 
record, military service, or use or 
nonuse of lawful products off the 
employer’s premises during 
nonworking hours. 

Wis. Stat. § 111.321. Louis alleges that his employment 
was terminated without just cause, and without provision 
of counseling and corrective actions he believes were 
required by tribal ordinance, and contrary to the 
Information Handbook for Employees of the Mohican 
Nation. (Compl.¶ 407.) He makes no allegation, however, 
that he was discriminated against on the basis of any 
protected class or category under the WFEA. 
  
Although he claims in a conclusory fashion that “[t]he 
wrongful actions of the defendant have subjected [him] to 
the deprivation of his rights, privileges and immunities 
under” the WFEA, this is insufficient to state a claim. A 
plaintiff’s complaint need not allege sufficient facts to 
establish a prima facie case, Swierkiewicz v. Sorema N.A., 
534 U.S. 506, 515 (2002) (cited with approval in Bell Atl. 
Corp. v. Twombly, 127 S.Ct. 1955, 1969 (2007)), but it 
must provide the defendant with fair notice of the 
plaintiff’s claims and sufficient facts to provide notice of 
the grounds upon which such claims rest. Bell Atl., 127 
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S.Ct. at 1959; Fed.R.Civ.P. 8(a)(2) (requiring a “short and 
plain statement of the claim showing that the pleader is 
entitled to relief.”). 
  
 
 

CONCLUSION 

*5 In sum, the Court lacks jurisdiction over this matter 
because the Tribe has not waived its sovereign immunity 

from suit. In addition, Louis has failed to state a claim 
under either § 1983 or the WFEA. Accordingly, the 
Tribe’s motion is GRANTED, and this case is 
DISMISSED. 
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