
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

GEORGE HENGLE, et al.,  
on behalf of themselves and all individuals 
similarly situated, 
 

Plaintiffs, 
v. 
 
SCOTT ASNER, et al., 
 

Defendants. 

 
 
Civil Action No. 3:19-cv-250-REP 
 

AMICUS BRIEF OF TRIBAL AMICI CURIAE 

The Native American Finance Officers Association (“NAFOA”) and additional Tribal 

Amici Curiae1 (collectively, the “Tribal Amici”) submit their amicus brief in support of 

Defendants’2 Motion to Compel Arbitration (Dkt. 63) and Motion to Dismiss (Dkt. 65). 

I. INTERESTS OF TRIBAL AMICI CURIAE 

The Tribal Amici represent a cross-section of non-profit organizations working to 

advance the interests of tribal nations and their citizens. Collectively, these organizations work to 

preserve and protect the well-being of Native Peoples. Although their individual missions and 

objectives may vary slightly from one organization to another, all Tribal Amici understand and 

recognize that the preservation of the inherent sovereign authority of tribal nations is both 

                                                      
1 The additional Tribal Amici Curiae include the National Congress of American Indians 

(“NCAI”), the National Indian Gaming Association (“NIGA”), the Association on American 
Indian Affairs (“AAIA”), and the National Center for American Indian Economic Development 
(“NCAIED”). 

2 “Defendants” refers to the members of the Executive Council of the Habematolel Pomo 
of Upper Lake who have been sued by Plaintiffs in their First Amended Class Action Complaint 
(Dkt. 54). 
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fundamental and critical to preserving the health, welfare, and economic prosperity of tribal 

citizens. Thus, Tribal Amici write in support of Defendants’ motions to further underscore the 

importance of maintaining equanimity with regard to any judicially-crafted exceptions to the 

inherent sovereign immunity of tribal nations.   

The Native American Finance Officers Association (“NAFOA”), a non-profit tribal 

organization founded in 1982 that represents 120 tribal governments, is committed to growing 

tribal economies and strengthening financial management across Indian Country. In furtherance 

of these efforts, NAFOA advocates sound economic and fiscal policy, develops innovative 

training programs in financial management, builds the financial and economic skills of the next 

generation, and convenes tribal leadership, experienced professionals, and economic partners to 

meet the challenges of economic growth and change. 

The National Congress of American Indians (“NCAI”), founded in 1944, is the nation’s 

oldest and largest organization made up of Alaska Native and American Indian tribal 

governments and their citizens to represent their collective interests.  NCAI serves as a 

consensus-based forum for policy development among its member tribes from every region of 

the United States. Its mission is to inform the public and all branches of the federal government 

about tribal self-government, treaty rights, and a broad range of federal policy issues affecting 

tribal governments. 

The National Indian Gaming Association (“NIGA”), established in 1985, is a non-profit 

organization of 184 federally-recognized member Indian nations, as well as other non-voting 

associate members representing organizations, tribes, and businesses engaged in tribal gaming 

enterprises. NIGA’s member tribes are located throughout Indian Country.  
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The Association on American Indian Affairs (the “Association”) is the oldest non-profit 

serving Indian Country. Since its formation in 1922, the Association has worked to change the 

destructive path of federal policy from assimilation, termination and allotment, to self-

determination, sovereignty, and self-governance. Throughout its 97-year history, the Association 

has provided national advocacy on watershed issues including Tribal self-governance, land and 

usufructuary rights, religious freedom, protection of culture, economic self-sufficiency, and other 

functions tied to Tribal sovereignty. As a strong advocate for Tribal sovereignty, the Association 

fully supports the natural extension of that sovereignty, through Tribal sovereign immunity.   

The National Center for American Indian Economic Development (“NCAIED”) is a 

50l(c)(3) non-profit organization with over 50 years of assisting American Indian/Alaska Native-

owned businesses, American Indian tribes and their enterprises with business and economic 

development. NCAIED is actively engaged in assisting American Indian and Alaska Native 

communities to develop economic self-sufficiency through business ownership, increased 

workforce participation, viable tribal businesses, and positive impacts on reservation 

communities.3 

II. SUMMARY OF ARGUMENT  

The United States Supreme Court has long held that tribal sovereign immunity is “a 

necessary corollary to Indian sovereignty and self-governance.” Michigan v. Bay Mills Indian 

Cmty., 572 U.S. 782, 788 (2014). It is not a privilege or a token bestowed by the United States, 

but rather an acknowledgement that tribal nations constitute “separate sovereigns pre-existing the 

Constitution.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978); see also, United States v. 

                                                      
3 Although not directly applicable in the District Court, with reference to Fed. R. App. P. 

29(a)(4)(E), Tribal Amici state that no party’s counsel authored this brief, in whole or in part, nor 
did any party or party’s counsel contribute money to any of the Tribal Amici organizations that 
was intended to be used to fund the preparation or submittal of this amicus Brief.   
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Wheeler, 435 U.S. 313, 323 (1978) (“Indian tribes have not given up their full sovereignty.”); 

Worcester v. State of Ga., 31 U.S. 515, 559 (1832) (explaining that the tribes are “distinct 

independent political communities, retaining their original natural rights” and not dependent on 

federal law for their powers of self-government). Repeatedly, Congress and the courts have 

recognized that preserving tribal sovereign immunity is necessary to promote tribal self-

determination and economic self-sufficiency.  

Congress, however, constitutes the only branch of the federal government with the 

requisite authority to opine on the scope of the inherent sovereign immunity of tribal nations. 

Bay Mills, 572 U.S. at 788 (the Court has “consistently described [Congress’ authority] as 

plenary and exclusive to legislate [with] respect to Indian tribes”) (internal citations and 

quotation marks omitted); see also Wheeler, 435 U.S. at 323 (confirming that “until Congress 

acts, the tribes retain” their historic sovereign immunity).   

Plaintiffs, however, posit that the inherent sovereign immunity of the Habematolel Pomo 

of Upper Lake (“Upper Lake” or the “Tribe”) should be transformed into a mere affirmative 

defense the Tribe must factually demonstrate and establish. The adoption of Plaintiffs’ 

characterization—and diminishment—of tribal sovereign immunity would not only undermine 

centuries of precedent and constitutional interpretation, but also affect grave and serious 

consequences for tribal economic development across Indian Country. To this end, the Tribal 

Amici write to express their concerns in response to Plaintiffs’ request that this Court depart from 

the applicable congressional authority and governing Supreme Court precedent. 

To be sure, upholding and affirming the Tribe’s sovereign immunity in this instance 

would not deprive Plaintiffs of a remedy for their grievances. Federal and state courts across the 

United States, in affirming federal and state sovereign immunity, routinely and regularly uphold 
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and enforce contractual arbitration agreements as proper vehicles for redress, and there is no 

reason that arbitration agreements entered into with tribal governments and their regulatory 

bodies should be treated any differently. In this instance, Upper Lake has established appropriate 

laws and regulatory bodies, both to protect the Tribe’s own interests as well as those of its 

consumers. Accordingly, the Tribe’s laws govern Plaintiffs’ claims concerning the Tribe’s 

lending operations to the exclusion of state usury and/or consumer protection laws. 

As the Supreme Court concluded in Cabazon, “tribal sovereignty is dependent on, and 

subordinate to, only the Federal Government, not the States.” California v. Cabazon Band of 

Mission Indians, 480 U.S. 202, 207 (1987). And until or unless Congress states otherwise, state 

laws have no application and plaintiffs cannot circumvent the sovereign immunity of tribes 

engaging in this industry by pleading claims grounded in state law. 

There are 573 federally-recognized tribes in the United States today.4 The economic 

opportunities available to tribes vary across jurisdictions and geographic landscapes. Since 

economic development is not one-size-fits-all, innovation and creative entrepreneurship remain 

critical to Congress’ goal of furthering tribal self-determination and economic development 

across Indian Country. Judicially altering the doctrine of sovereign immunity threatens to upend 

the efforts of tribal nations whose economic development requires new investments in industries 

that tribal nations have, until now, self-regulated. 

Tribal lending is but one of many examples. E-commerce and online tribal financial 

services bring consumers to remote, isolated tribes like Upper Lake where other markets fail to 

thrive.5 This virtual trading route is immensely important to many tribal economies. In particular, 

                                                      
4 Indian Entities Recognized by and Eligible To Receive Services From the United States 

Bureau of Indian Affairs, 84 Fed. Reg. 1200-01 (Feb. 1, 2019). 
5 See Jen Weddle, Nothing Nefarious: The Federal, Legal, and Historical Predicate for 

Tribal Sovereign Lending, THE FEDERAL LAWYER (April 2014) at 60 (“Many tribes are also not 
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the online financial services industry is creating jobs on tribal lands and in tribal communities; 

this industry is putting money back into social services, including education, healthcare, housing, 

public safety, and infrastructure development.6 Some tribes are able to support nearly 50 percent 

of their government’s general fund through their tribal lending entities (“TLEs”),7 while other 

tribal governments are 100 percent funded by TLE revenues.8 Moreover, this type of economic 

development allows many tribes to diversify their economies beyond land uses that may 

otherwise run counter to their cultural identity. 

Ultimately, Plaintiffs’ attempts to circumvent the inherent authority of Upper Lake’s right 

to enforce its own laws and regulate its own businesses threatens to undermine tribal economic 

development across Indian Country. The choice of law and arbitration provisions at issue here 

are the result of freely-negotiated contracts, and a decision to override the well-established 

doctrine of sovereign immunity and subject tribal governments, tribal businesses—and now 

tribal elected officials—to the disparate laws of the various states would constitute a sea-change 

in the management of tribal affairs and result in a myriad of deleterious consequences.  

                                                      
near a major population center that would support a significant gaming or tourism enterprise. 
Overall, many reservations are remote, making economic development very difficult. E-
commerce, such as online consumer lending, represents a new ray of economic hope for these 
tribes and their members. In an era where federal funding to Native American governments is 
either static or declining, tribes have turned to online lending as an important revenue source to 
fund their governments and capitalize basic infrastructure and public works.”). 

6 See, e.g., NAFSA, Rocky Boy Chippewa Cree Tribe—Prosperity on the Plains, and 
NAFSA, Otoe-Missouria Tribe—Sovereignty Through Economic Development, both available at: 
https://nativefinance.org/media/ (visited August 18, 2019). 

7 NAFSA, Lac Vieux Desert Tribe—Frozen Homeland, https://nativefinance.org/media/ 
(visited August 18, 2019). 

8 In 2013, NCAI passed Resolution #TUL-13-056, Support for Tribes Providing Online 
Short Term Consumer Financial Services and Products Pursuant to Tribal Law and Ensuring 
Appropriate Regulation of these Services for the Protection and Fairness of Consumers, attached 
herein as Exhibit A (“2013 Resolution”). In its 2013 Resolution, NCAI “recognizes that 
engaging in the responsible conduct of these ecommerce economic development opportunities 
thereby advances the goals of many tribal governments to realize self-sufficiency and improve 
the lives their tribal citizens.” Id. at 2. 
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To date, Congress has not created a role for states to play in the regulation of tribal 

financial services. To the contrary, when it has had the clear opportunity to do so, Congress has 

instead preserved the role of tribes as the appropriate regulatory bodies with respect to such 

commercial activities.9 Further, Plaintiffs have failed to provide a rational basis, or compelling 

reason, to depart from the Supreme Court’s sound precedent that Congress, and Congress alone, 

has the requisite authority to allow for the application of state laws to tribal governments. Until 

or unless Congress decides to act, Plaintiffs’ remedy lies in the tribal regulatory framework 

Upper Lake has established.  

III. ARGUMENT  

a. Only Congress Can Impose Limits on the Inherent Sovereign Immunity 
of Tribal Nations 

Plaintiffs’ misguided attempt to circumvent their contractual obligation to arbitrate 

threatens to undermine the exclusive authority Congress maintains over Indian affairs and 

jeopardize the separation of powers between the judiciary and the legislative branch that the U.S. 

Constitution demands. See Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903) (Congress’ 

authority over Indian affairs “has always been deemed a political one, not subject to be 

controlled by the judicial department of the government”); see also Bay Mills, 572 U.S. at 788; 

Blackfeather v. United States, 190 U.S. 368, 374 (1903) (“The moral obligations of the 

government toward the Indians, whatever they may be, are for Congress alone to 

recognize . . . .”).  

                                                      
9 See. e.g., DODD-FRANK WALL STREET REFORM AND CONSUMER 

PROTECTION ACT, PL 111-203, July 21, 2010, 124 Stat. 1376 (codified as amended at 12 
U.S.C. §§ 5301-5641 (2010)). In enacting the Dodd-Frank Act, Congress neither prohibited nor 
limited tribal online lending services, despite having the opportunity to do so. Further, by 
including federally-recognized tribes as “States” within the Dodd-Frank Act, Congress 
specifically declined to provide states with any regulatory authority over tribal consumer 
protection violations. See 12 U.S.C.A. § 5481(27). 
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One of the areas over which Congress maintains exclusive authority is the scope of a 

tribe’s sovereign immunity from suit. See Bay Mills, 572 U.S. at 788 (“[a]mong the core aspects 

of sovereignty that tribes possess . . . is the ‘common-law immunity from suit traditionally 

enjoyed by sovereign powers.’”). This is because Indian tribes constitute “separate sovereigns 

pre-existing the Constitution.” Santa Clara Pueblo, 436 U.S. at 56. Tribal sovereign immunity, 

therefore, is “a necessary corollary to Indian sovereignty and self-governance.” Three Affiliated 

Tribes of Fort Berthold Reservation v. Wold Eng’g., 476 U.S. 877, 890 (1986).   

Until or unless Congress acts to limit tribal sovereign immunity, tribes retain their full 

scope of immunity from suit. See Bay Mills, 572 U.S. at 800 (“[I]t is fundamentally Congress’s 

job, not ours, to determine whether or how to limit tribal immunity. The special brand of 

sovereignty the tribes retain–both its nature and its extent–rests in the hands of Congress.”); 

Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998) (“As a matter of federal law, 

an Indian tribe is subject to suit only when Congress has authorized the suit or the tribe has 

waived its immunity.”); Wheeler, 435 U.S. at 323 (confirming that “until Congress acts, the 

tribes retain” their historic sovereign immunity).   

Moreover, the Supreme Court has made it clear that the sovereign immunity of tribal 

nations extends to tribally-created business entities as arms of the tribe. See Inyo Cty., Cal. v. 

Paiute-Shoshone Indians of the Bishop Cmty. of Bishop Colony, 538 U.S. 701, 704, 705 n.1 

(2003); Williams v. Big Picture Loans, LLC, 929 F.3d 170, 185 (4th Cir. 2019); Alabama v. PCI 

Gaming Auth., 801 F.3d 1278, 1287 (11th Cir. 2015) (“[W]e agree with our sister circuits that 

have concluded that an entity that functions as an arm of a tribe shares in the tribe’s immunity.”).   
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The Supreme Court has further concluded that tribal sovereign immunity is not limited to 

activities taking place on “tribal lands.” In 2014, the Supreme Court affirmed that tribal 

sovereign immunity continues to apply to “suits arising from a tribe’s commercial activities, 

even when they take place off Indian lands.” Bay Mills, 572 U.S. at 789; see also Kiowa Tribe, 

523 U.S. at 760 (“Tribes enjoy immunity from suits on contracts, whether those contracts 

involve governmental or commercial activities and whether they were made on or off a 

reservation.”).   

To be sure, “whether to abrogate tribal immunity for off-reservation commercial 

conduct” is a policy decision that resides with Congress—not the courts. Bay Mills, 572 U.S. at 

789; Kiowa Tribe, 523 U.S. at 760 (“Congress has not abrogated this immunity, nor has 

petitioner waived it, so the immunity governs this case.”). 

In this instance, Congress has not acted to restrain the inherent sovereign authority of 

tribal nations to own, operate, and regulate tribal financial service businesses. As a result, there is 

no basis to craft a judicial exception to the application of sovereign immunity to Plaintiffs’ 

claims against Upper Lake. Creating a judicial exception to sovereign immunity, in this instance, 

would not only undermine Congress’ exclusive authority over Indian affairs; ultimately, the 

creation of such a judicial exception would undermine the delicate balance of powers between 

the legislative and judicial branches that the U.S. Constitution commands.  

b. State Laws Have No Application to Tribally Owned, Operated, and 
Regulated Businesses Unless or Until Congress Acts to Authorize State 
Regulation 

Likewise, Plaintiffs cannot rely on a state’s usury and consumer protection laws to 

circumvent the regulatory framework and grievance procedures that a tribal nation has put in 

place. States maintain no legal or regulatory authority over tribal governments, as Congress’s 

exclusive authority over Indian affairs prohibits state regulation unless or until Congress 
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authorizes such regulation. That is, “tribal sovereignty is dependent on, and subordinate to, only 

the Federal Government, not the States.” Cabazon, 480 U.S. at 207; see also Washington v. 

Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 501 (1979) (“States do 

not enjoy this same unique relationship with Indians . . . .”). 

Upper Lake, and other tribes in their own right, have developed regulatory bodies and 

agencies to manage and regulate their business affairs in accordance with their own laws and 

principles. Thus, using state law to regulate tribal economies, tribal activities, and/or tribal 

entities, is strictly prohibited by federal law—absent authorization by Congress. Cabazon, 480 

U.S. at 207 (concluding that states may regulate the operations of a tribal government only “if 

Congress has expressly so provided”). Indeed, permitting state law and/or state courts to 

determine the rights of an individual within a well-defined tribal regulatory framework “infringes 

upon tribal law-making authority, because tribal courts are best qualified to interpret and apply 

tribal law.” Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 (1987). It follows that “tribal justice 

systems are ultimately the most appropriate institutions for maintaining order in tribal 

communities,” id., and until or unless Congress carves out a role for state governments, the 

Plaintiffs’ recourse in this instance, as spelled out in the agreements they freely entered into, is 

articulated in tribal law and found in tribal court. 

The Supreme Court’s decision in Cabazon exemplifies the erroneous nature of Plaintiffs’ 

endeavor to bring claims against a tribal government’s lending operations under state law. In 

Cabazon, the State of California attempted to regulate gaming operations owned and operated by 

tribes. The tribes brought suit in federal court, arguing that because Congress had not authorized 

states to regulate any portion of Indian gaming owned and operated by tribal governments, the 

State must be restrained from its efforts to regulate tribal gaming. The Supreme Court responded, 
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noting that “[t]he inquiry is to proceed in light of traditional notions of Indian sovereignty and 

the congressional goal of Indian self-government, including its overriding goal of encouraging 

tribal self-sufficiency and economic development.” Cabazon, 480 U.S. at 216. 

The Cabazon Court then reasoned that because Congress had not authorized any state 

regulation of gaming operations owned and operated by tribal governments, and because these 

operations were “generating value on the reservations through activities in which [the tribes] 

have a substantial interest,” id. at 220, and, ultimately, because “[s]tate regulation would 

impermissibly infringe on tribal government,” id. at 222, the State was without authority to 

regulate the gaming operations owned and operated by tribes in California. 

One year later, in 1988, Congress passed the Indian Gaming Regulatory Act (“IGRA”), 

25 U.S.C. §§ 2701 et seq. IGRA creates an avenue for states to enter into compacts with tribes if 

and when they engage in what the Act defines as Class III gaming. But for the allowances 

Congress provided for in IGRA, states would have no role in the operation and regulation of 

Indian gaming.  

Thirty years after the passage of IGRA, it is clear that IGRA has been a success. Indian 

gaming provides billions of dollars in revenue to tribes and states—revenue that funds education, 

health care, cultural preservation, and many other public service, health, and welfare benefits to 

Indian and non-Indian communities alike. This success would not have been possible had the 

Supreme Court failed to adhere to Congress’ exclusive authority over Indian affairs in deciding 

Cabazon. In crafting IGRA, Congress was able to maintain a critical balance: on one hand, 

IGRA grants states a regulatory role in Indian gaming they otherwise would never had had; on 

the other hand, IGRA preserves and protects tribal sovereignty, tribal self-determination, and 

tribal economic development and self-sufficiency. IGRA, and the Supreme Court’s decision in 
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Cabazon, counsel against any judicial interference that may result in granting states authority 

that is exclusively held by Congress.  

No act of Congress has permitted states to regulate tribal governments that own, operate, 

and regulate their own lending businesses and regulatory bodies. Consequently, there is no 

authority or precedent for the application of state laws to Upper Lake’s tribal lending entities. 

Congress may someday pass legislation that allocates authority to states to regulate a portion or 

aspect of tribal lending, but until that day comes, it is not the Court’s role to grant states 

regulatory authority that Congress has only, to date, denied.  

c. Enabling Plaintiffs to Circumvent Sovereign Immunity Contradicts and 
Undermines Federal Policy 

In this case, Plaintiffs’ attempt to evade their contractual obligation to arbitrate—and 

their attempt to eliminate the application of tribal sovereign immunity without congressional 

authorization or approval—threatens to undermine the goals and policies that Congress has 

repeatedly evinced through numerous acts of legislation. 

As the Supreme Court emphasized in New Mexico v. Mescalero Apache Tribe, 462 U.S. 

324, 334-35 (1983) (internal quotation marks omitted), “[w]e have stressed that Congress’ 

objective of furthering tribal self-government . . . includes Congress’ overriding goal of 

encouraging tribal self-sufficiency and economic development.” 

Congress has long sought to “promote economic self-sufficiency and political self-

determination for Indian tribes and members of Indian tribes.” Native American Business 

Development, Trade Promotion, and Tourism Act of 2000, 25 U.S.C. § 4301(b)(6). Time and 

time again, Congress has “reaffirm[ed] that the responsibility of the United States to Indian tribes 

includes a duty to promote tribal self-determination regarding governmental authority and 

economic development.” Reaffirmation of Policy, 25 U.S.C. § 5602 (effective June 22, 2016).  
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Notably, in passing IGRA—an act discussed more thoroughly above—Congress stated 

that “a principal goal of Federal Indian policy is to promote tribal economic development, tribal 

self-sufficiency, and strong tribal government.” 25 U.S.C. § 2701(4).10 Thus, because tribal 

sovereign immunity constitutes “a necessary corollary to Indian sovereignty and self-

governance,” Three Affiliated Tribes of Fort Berthold Reservation, 476 U.S. at 890, and because 

Congress alone has the authority to limit tribal sovereign immunity, see Bay Mills, 572 U.S. at 

800, any judicial limitation imposed on tribal sovereign immunity in the context of tribal lending 

would directly contradict and undermine Congress’s federal policy of promoting tribal self-

determination, strong tribal government, and tribal economic development.  

Plaintiffs’ argument for a judicial waiver of sovereign immunity, in this instance, 

constitutes a particularly concerning threat to tribal economic development and self-

determination because Plaintiffs have targeted the Tribe’s elected leaders. Plaintiffs’ attempt to 

sue and enjoin tribal elected officials and government officers not only contravenes legal 

precedent,11 as Defendants point out in their Motion to Dismiss, but as a practical matter 

                                                      
10 See also Congressional Declaration of Policy, 25 U.S.C. § 1451 (“It is hereby declared 

to be the policy of Congress to provide capital on a reimbursable basis to help develop and 
utilize Indian resources, both physical and human, to a point where the Indians . . . will enjoy a 
standard of living from their own productive efforts comparable to that enjoyed by non-Indians 
in neighboring communities.”); Congressional Declaration of Policy, 25 U.S.C. § 5302(b) and 
(c) (formerly cited as 25 U.S.C. § 450a) (“[T]he United States is committed to supporting and 
assisting Indian tribes in the development of strong and stable tribal governments, capable of 
administering quality programs and developing the economies of their respective communities,” 
and it is “a major national goal of the United States” to assist Indian communities “to achieve the 
measure of self-determination essential to their social and economic well-being.”). 

11 Tribal sovereign immunity extends to tribal government officials acting within the 
scope of their authority. See Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 478 (9th 
Cir. 1985); see also Lewis v. Clarke, 137 S. Ct. 1285, 1290-91 (2017) (citing Will v. Mich. Dep’t. 
of State Police, 491 U.S. 58, 71 (1989) and Dugan v. Rank, 372 U.S. 609, 611, 620-22 (1963)) 
(reaffirming the principle that sovereign immunity continues to apply to suits against tribal 
government officials when “the sovereign is the real party in interest.” “In an official-capacity 
claim, the relief sought is only nominally against the official and in fact is against the official’s 
office and thus the sovereign itself.”).  
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threatens to stop in its tracks all manner of tribal business engagement and development outside 

of limited reservation boundaries. The ability to independently operate tribal businesses is 

critical for tribes to find their way out of centuries of economic stagnation caused by historic 

mistreatment and relegation to undesired lands, distant from centers of commerce. Nothing less 

than the United States’ “national honor has been committed” to relieving American Indians and 

Alaska Natives of their historical marginalization. 25 U.S.C. § 5601(5). Denying tribes their 

newfound economic vitality and opportunities to participate in commerce in a diversity of 

industries runs counter to these expressly stated Congressional aims.   

No comparable line of attack lies against the officials of any state.  The elected leaders of 

Arizona, Idaho, Massachusetts, Nevada, South Dakota, and Utah, whose states do not impose 

maximum interest rates just as Upper Lake does not, are not subject to being sued in their official 

capacities when businesses in their states extend loans whose terms explicitly choose those 

states’ laws. Under Plaintiffs’ theory, the only elected government officials who would be 

subject to suits for usury law violations would be American Indians. If brought fully to fruition, 

the ultimate effect of Plaintiffs’ attacks on tribal sovereign immunity would be to discourage 

American Indians from participating in their governments, in direct contravention to 

Congressional goals of promoting self-governance and self-determination.    

Indeed, Plaintiffs seek to radically transform tribal sovereign immunity into a 

discretionary affirmative defense doctrine that does little to protect tribal governments from suit 

in foreign forums. Sovereign immunity is an issue of subject matter jurisdiction to be raised in a 

motion to dismiss. See Rule 12(b)(1); Bales v. Chickasaw Nation Indus., 606 F. Supp. 2d 1299, 

1301 (D.N.M. 2009). It is not a discretionary doctrine—if a defendant is protected by sovereign 

Case 3:19-cv-00250-DJN   Document 102   Filed 09/26/19   Page 14 of 20 PageID# 3150



 15  

immunity, a court does not have subject matter jurisdiction over claims against that defendant. 

Fletcher v. United States, 116 F.3d 1315, 1323-26 (10th Cir. 1997).  

Traditionally, a plaintiff is tasked with the burden of demonstrating a court’s jurisdiction. 

See Hardy v. Lewis Gale Med. Ctr., LLC, 377 F. Supp. 3d 596, 604 (W.D. Va. 2019) (“The 

plaintiff, who asserts jurisdiction, bears the burden of proving subject matter jurisdiction in 

response to a Rule 12(b)(1) motion.”) (citing Williams v. United States, 50 F.3d 299, 304 (4th 

Cir. 1995)).   

Transforming tribal sovereignty immunity from a jurisdictional burden that the Plaintiff 

bears to an affirmative defense that tribal governments must establish would open the floodgates 

to any plaintiff seeking to obtain discovery or antagonize and harass elected tribal government 

officials. Indeed, tribal sovereign immunity would be rendered meaningless if a suit against a 

tribe asserting its immunity were allowed to proceed to trial. Fletcher, 116 F.3d at 1326; 

Tamiami Partners By & Through Tamiami Dev. Corp. v. Miccosukee Tribe of Indians of Fla., 63 

F.3d 1030, 1050 (11th Cir. 1995). 

Thus, shifting the burden onto tribal defendants chips away at sovereignty in a manner 

not authorized by Congress. Here, Plaintiffs would go one step further, demanding that tribal 

elected officials must prove up their immunity instead of requiring Plaintiffs to demonstrate that 

the tribe has waived its inherent immunity such that the Court may hear their claims. No court 

has ever gone that far. 

d. No Authority or Precedent Supports Relegating Tribal Entity Contracts 
to Lesser Enforcement Under the Law  

Finally, Plaintiffs’ argument directly contravenes Virginia’s own choice of law precedent 

and authority. If adopted, Plaintiffs’ use of Virginia law to obviate the parties’ agreement to 

arbitrate would single out tribal nations as the only sovereign whose choice-of-law provisions 
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would not be upheld in Virginia. Such a singling out is neither called for, nor supported, by law 

and federal policy. 

The lending agreements at issue in this case contain express provisions agreed to by the 

parties concerning choice of law and the arbitration of disputes. Such provisions are enforced in 

the normal course of business in an uncountable number of contracts every day. There is no 

legitimate basis upon which such provisions in a tribal business contract should be written off or 

subjected to lesser enforcement.   

Ignoring choice of law and arbitration requirements—or any contractual provisions 

governing jurisdiction, venue, and remedies—subjects small, rural tribes and their officials to the 

jurisdiction of far-away courts, in violation of contractual expectations and in conflict with tribal 

autonomy. If anything, due to the principles underlying sovereign immunity, choice of law and 

arbitration provisions in tribal contracts should be afforded more deference than those in typical 

commercial agreements, not less. 

As a canon of construction, treaties, statutes, and agreements pertaining to tribal nations 

are to be interpreted with deference to tribal interests and understandings. See, e.g., Montana v. 

Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (“[S]tatutes are to be construed liberally in 

favor of the Indians, with ambiguous provisions interpreted to their benefit.”); Ramah Navajo 

Chapter v. Salazar, 644 F.3d 1054, 1062 (10th Cir. 2011), aff’d, 567 U.S. 182 (2012) (noting 

that the canon of construction by which a statute must be construed in favor of a tribe “applies 

with equal force to interpretations of contracts”); Choctaw Nation v. United States, 121 F. Supp. 

206, 210 (Ct. Cl. 1954) (acknowledging “the well-recognized rule that treaties and agreements 

with Indian tribes should, upon the whole record, be liberally interpreted in favor of the 

Indians”).   
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Plaintiffs would turn this established canon on its head. Their position is that choice of 

law, arbitration, and other contract terms of central importance to the contracting tribal 

governmental entity should be discarded. In this manner, Plaintiffs would relegate tribal 

contracts to lesser enforceability than non-tribal business agreements, with undesirable terms 

waived for Plaintiffs’ convenience. Allowing Plaintiffs to succeed would not be a just result and 

would further diminish tribes’ ability to participate in the marketplace.   

It is the settled law of Virginia that “[i]f a contract specifies that the substantive law of 

another jurisdiction governs its interpretation or application, the parties’ choice of substantive 

law should be applied.” Settlement Funding, LLC v. Von Neumann-Lillie, 645 S.E.2d 436, 438 

(Va. 2007). This Court has reached the same conclusion. McPike v. Zero-Gravity Holdings, Inc., 

280 F. Supp. 3d 800, 806 n.5 (E.D. Va. 2017) (“Under Virginia law, contractual choice-of-law 

provisions are dispositive on the question of what substantive law applies to a given cause of 

action.”); Meridian Imaging Sols., Inc. v. OMNI Bus. Sols. LLC, 250 F. Supp. 3d 13, 22 n.15 

(E.D. Va. 2017) (“Of course, because the Ricoh Agreement contains a choice-of-law clause 

designating New Jersey, that state’s law governs the contract.”).  

The Virginia Supreme Court found “the circuit court erred in refusing to apply Utah law 

in the construction of the loan agreement,” even where Utah law lacked usury limitations. 

Settlement Funding, 645 S.E.2d at 439. Meanwhile, this District has concluded that choice of law 

provisions are “dispositive” and “of course” they should be enforced. McPike, 280 F. Supp. 3d at 

806 n.5; Meridian Imaging, 250 F. Supp. 3d at 22 n.15. And “there is no doubt that . . . federal 

law in the Fourth Circuit emphatically favor[s] arbitration.” Meridian Imaging, 250 F. Supp. 3d 

at 23 (citing Zandford v. Prudential–Bache Sec., Inc., 112 F.3d 723, 726 (4th Cir. 1997) 

(“[F]ederal policy strongly favor[s] arbitration[.]”)). Against this backdrop, Plaintiffs seek to 
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disregard such provisions in their contracts with the tribal lending entities at issue in this case.   

If arbitration clauses and choice of law provisions are enforced as a matter of course, then 

they are equally enforceable in tribal business contracts. Tribal business entities are not weaker 

kin whose contract terms should be disregarded while the same terms in other agreements would 

“of course” and “emphatically” be enforced.   

Tribal business entities rely on the commitment of contracting parties to be bound by the 

terms of their agreements, just as much if not more so than non-tribal business entities. Upper 

Lake included express choice of law and arbitration requirements in its written agreements—if 

Plaintiffs did not intend to be bound by those provisions when they signed the agreements and 

received money under those terms, such conduct would amount to fraud. The law of Virginia and 

this Circuit is clear that choice of law and arbitration provisions in non-tribal business 

agreements are “dispositive” of the issue and routinely enforced. See, e.g., McPike, 280 F. Supp. 

3d at 806 n.5; Meridian Imaging, 250 F. Supp. 3d at 22-23; Zandford, 112 F.3d at 726; 

Settlement Funding, 645 S.E.2d at 438-39.   

The Plaintiffs offer no sound reason that agreements entered into by tribal businesses are 

not entitled to be enforced the same as any other contract, and Tribal Amici remain concerned 

that Plaintiffs’ attempts to evade their contractual obligation to arbitrate could result in an 

improper judicial exemption for tribal arbitration agreements. Such a conclusion would not only 

contradict Virginia’s own laws, it would infuse the analysis of courts with a prejudicial 

exemption that would, ultimately, undermine Congress’s policy to support tribal economic 

development and self-determination.  
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IV. CONCLUSION 

Tribal Amici request that the Court grant the Defendants’ motions to compel arbitration 

and to dismiss.  
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