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INTRODUCTION 

James Cleveland Many White Horses has served four terms of 

supervised release and repeatedly fallen prey to old patterns of 

substance abuse while living in Browning, Montana. He violated the 

conditions of his supervision by drinking or taking drugs at least ten 

times, and his release was revoked five times, all but one of which 

were for violations that occurred while he was in Browning.  

 After the violation at issue here, the district court once again 

revoked his supervised release. All of the court’s previous efforts to 

successfully rehabilitate Many White Horses had failed and so—

instead of, once again, sending him back to his old community where 

these violations continued to occur—the district court imposed a 

special condition of supervised release limiting Many White Horses’ 

access to Browning without permission.  

Many White Horses now appeals that condition, arguing that it 

is an excessive deprivation of liberty and interferes with the Tribe’s 

own sovereign authority to exclude him from Browning. To the 

contrary, this case is a straightforward application of 18 U.S.C. 

§ 3563(b)(13), as in United States v. Alexander, where a residency 
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restriction was upheld that barred a tribal member from entering the 

reservation. The federal government’s authority to impose conditions 

of supervised release restricting Many White Horses from Browning 

is not displaced by the Tribe’s parallel authority to exclude him from 

the reservation. 

STATEMENT OF JURISDICTION 

The district court had jurisdiction under 18 U.S.C. § 3583(e).  

This Court has jurisdiction under 28 U.S.C. § 1291. Final judgment 

was entered on January 25, 2019. ER 3. Defendant filed a timely 

notice of appeal on January 25, 2019. Id. 1.   

STATEMENT OF THE ISSUES 

1. Did the district court abuse its discretion by imposing 

restrictions on living or entering Browning, Montana, without prior 

approval as a condition of supervised release? 

2. Is the tribal power to exclude exclusive, displacing federal 

plenary power to regulate tribes and impose conditions of supervised 

release? 

STATEMENT OF THE CASE 

Many White Horses pleaded guilty to conspiracy to possess 

with intent to distribute methamphetamine in violation of 21 U.S.C. 
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§ 846. ER 50, 58. He violated the terms of his supervised release 

term and was sentenced to 6 months imprisonment and 60 months of 

supervised release. Id. at 62. He now appeals Special Condition 11 of 

his supervised release. Id. at 1. 

STATEMENT REGARDING ORAL ARGUMENT 

Under Federal Rules of Appellate Procedure 34(a), the United 

States advises the Court of its view that oral argument is 

unnecessary because the facts and legal arguments are adequately 

presented in the briefs and record.  

STATEMENT OF FACTS 

I. Many White Horses Repeatedly Violates the Terms 
of His Supervised Release While in Browning, 
Montana. 

In 2008, Many White Horses pleaded guilty to conspiracy to 

possess with intent to distribute methamphetamine, having assisted 

his brother in distributing large amounts of methamphetamine over 

the last several years. He was sentenced to 78 months of custody and 

180 months of supervised release. ER 46. Since then, Many White 

Horses has violated the terms of his supervised release ten times 

(resulting in five revocations), nine of which were in Browning. ER 

17-18, 46-47.  
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Many White Horses began his first term of supervised release 

in June 2014. ER 46. While in Browning five months later, Many 

White Horses violated the terms of that release by drinking alcohol 

and failing to follow his probation officer’s instructions. Id. He was 

consequently sentenced to 9 months of custody and 171 months of 

supervised release. Id. 

Again in May 2016, 10 months after beginning his second term 

of supervised release, his supervised release was revoked once again. 

Id. Many White Horses had violated those terms for using alcohol 

and for physical and domestic abuse at a home in Browning and was 

sentenced to a year and a day of custody and 159 months of 

supervised release. ER 17, 46. Less than a year later and after being 

released to Browning, his supervision was again revoked for offenses 

including failure to attend treatment. ER 47.  

Many White Horses began his third term of supervised release 

in May 2017. Id. Less than two weeks passed before there was a 

violation for methamphetamine use, although his release to 

Browning was continued. Id.  Two weeks later Many White Horses 

violated the terms of his release by consuming a large amount of 
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methamphetamine and was placed in an inpatient chemical 

dependency program. Id.  He was still living in Browning at that 

time, and his release was continued once again. ER 17. While still in 

treatment, in August 2017 a third report was filed addressing Many 

White Horses’ continued substance abuse—again in Browning—in 

violation of the terms of his release. ER 47. A month later, a fourth 

report was filed addressing Many White Horses’ continued violations 

while in Browning. ER 46. In October 2017, about a week after the 

fourth report, Many White Horses—again in Browning—tested 

positive for methamphetamine. ER 17, 47. His supervision was 

revoked for the fourth time, and he began the current term of 

supervised release in October 2018. ER 47. 

Many White Horses continued to live in Browning and 

continued to use methamphetamine in violation of his supervised 

release. Two months into the current term of his supervised release, 

a report was filed addressing his substance abuse and he was placed 

in an intensive outpatient treatment and mental health counseling 

program and allowed to remain in the community. ER 47. Up to this 
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point, all of the violations occurred while Many White Horses was in 

Browning. ER 17-18, 46-47.  

The violation at issue here was reported less than a month 

later on January 2, 2019. ER 18, 48-49. While in Great Falls, Many 

White Horses used methamphetamine intravenously with a female 

who may have been HIV positive. ER 19-20. Then—intoxicated, in 

the middle of a snow storm—Many White Horses drove back to 

Browning where his mother called his probation officer to report the 

incident. ER 20. 

Since then, after the district court imposed the supervised 

release conditions at issue in this appeal, Many White Horses’ 

release was revoked for a sixth time. Only ten days after being 

released, he had racked up four violations. SER 01. Many White 

Horses continued to return to Browning and continued to violate the 

terms of his release while there, including stealing a car, using 

methamphetamine, and entering into an altercation with law 

enforcement. SER 04. 
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II. The District Court Imposes a Special Supervised 
Release Condition to Address this Conduct. 

As a result of the January 2 violations, the district court found 

that Many White Horses violated the terms of his supervised release 

for (1) failure to report to urinalysis testing and (2) 

methamphetamine use. ER 3. Many White Horses admitted guilt to 

both violations. Id.  

On January 25, the court imposed a sentence of six months 

followed by a term of supervised release of five years. ER 62. The 

court laid out the litany of past violations and found that “the thing 

that is in common with all of those is they all occurred in Browning, 

and it appears to me that Mr. Many White Horses has got a 

significant problem when he’s in Browning.” ER 18. As such, instead 

of the longer term of incarceration (36 months) proposed at the 

revocation hearing, the court imposed Special Condition 11 as part of 

the supervised release. ER 28. Condition 11 states: 

The defendant shall not reside within Browning, Montana. 
The defendant shall not enter the town of Browning, 
Montana without the prior approval of the supervising 
probation officer. To obtain approval, the defendant shall 
provide the probation officer with the purpose of his visit 
to Browning, the expected duration of his stay in Browning, 
a phone number at which he can be reached during his stay 
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in Browning, and address(es) of the place(s) he will visit in 
Browning, and a list of persons he intends to see in 
Browning. The defendant shall contact the supervising 
probation officer as directed during the defendant's stay in 
Browning. 
 

ER 7. The court went on to say that “every one of the violations, with 

the exception of this one, has to do with him being in Browning. And 

it’s not banning him from being in Browning; it’s just saying, ‘If 

you’re going to go to Browning, get permission’ . . . because that’s 

when he gets in trouble, when he gets up there.” ER 21.  

 Special Condition 11 works in conjunction with Special 

Condition 12—that Many White Horses “participate in the short-

term residential treatment program at Crystal Creek in Browning, 

Montana.” ER 8. Only Condition 11 is at issue on appeal.  

 Browning, Montana, is part of the Blackfeet Reservation and 

where Many White Horses has lived since he has been on supervised 

release. Many White Horses reports his “Native American blood to 

include Cree, Quinault and Blackfeet.” PSR ¶ 67. 

 Although Many White Horses expressed concern that Condition 

11 would interfere with his relationships in Browning, the court 

disagreed: “Your argument is, ‘Well, that’s his support group.’ My 
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observation is that’s how he gets in trouble.” ER 21. The court 

acknowledged that many of Many White Horses’ relatives live in 

Browning but—emphasizing the danger that Many White Horses’ 

community in Browning poses to his recovery and well-being—the 

district court cited LaCoste, that “Residency restrictions are 

unquestionably permissible as a general matter . . . . There are of 

course situations in which a defendant's ties to his former 

community may not be a positive influence, and in such cases a 

condition of supervised release barring the defendant’s return may 

well be justified.” ER 18. 

Many White Horses now appeals Special Condition of 

Supervision number 11. ER 1.  

SUMMARY OF ARGUMENT 

The district court acted well within its discretion by imposing 

Special Condition 11 of Defendant’s supervised release. Restricting 

Many White Horses from residing in Browning or entering without 

prior approval or for participation in a treatment program is neither 

a greater deprivation of liberty than is reasonably necessary nor an 

illegal infringement on a tribal exclusion right.  

Case: 19-30018, 07/26/2019, ID: 11378407, DktEntry: 15, Page 15 of 36



10 
 

First, imposing a residency condition is within the authority of 

the district court. Terms of supervised release regularly impede 

rights more fundamental than tribal members’ access to tribal 

resources when necessary for rehabilitation purposes. The district 

court did not abuse its discretion in determining that a temporary 

and partial exclusion of Many White Horses from Browning would 

serve the rehabilitative purposes of supervised release. Second, 

whether reviewing for plain error or de novo, the federal government 

has the authority to place residency restrictions, notwithstanding the 

Tribe’s parallel right.  

ARGUMENT 

I. The District Court Acted Well Within Its Discretion 
When Restricting Many White Horses—Who 
Repeatedly Violated the Terms of His Supervised 
Release While in Browning, MT—from Residing in 
Browning or Entering Without Prior Approval. 

Standard of Review:  

This Court reviews supervised release conditions for abuse of 

discretion. This standard of review gives “considerable deference to a 

district court’s determination of the appropriate supervised release 

conditions, recognizing that a district court has at its disposal all of 
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the evidence, its own impressions of a defendant, and wide latitude.” 

United States v. Watson, 582 F.3d 974, 981 (9th Cir. 2009).  

Argument:  

A. The Restriction on Many White Horses’ 
Activities in Browning, MT, Is Less Restrictive 
Than Other Limitations Upheld by this Court. 

Imposition of supervised release is governed by 18 U.S.C. § 

3583, which provides, in part, that “[t]he court may order, as a 

further condition of supervised release, to the extent that such 

condition—” 

(1) is reasonably related to the factors set forth in section 
3553(a)(1), (a)(2)(B), (a)(2)(C), and (a)(2)(D); 
(2) involves no greater deprivation of liberty than is 
reasonably necessary for the purposes set forth in section 
3553(a)(2)(B), (a)(2)(C), and (a)(2)(D); and 
(3) is consistent with any pertinent policy statements 
issued by the Sentencing Commission pursuant to 28 
U.S.C. 994(a). 
 

Conditions of supervised release must be reasonably related to the 

goals of deterrence, protection of the public, and/or defendant 

rehabilitation. 18 U.S.C. § 3553(a). 

Congress has specifically empowered federal courts to require a 

probationer to “reside in a specific place or area, or refrain from 

residing in a specific place or area.” 18 U.S.C. § 3563(b)(13). The 
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condition imposed on Many White Horses’ term of supervised release 

falls within that statutory authority. 

Broad residency restrictions are well within the power of the 

district court. In Watson, this Court affirmed that a residency 

restriction barring the defendant from San Francisco where he and 

his family lived did not violate his “constitutional rights to travel and 

move, to freedom of association, to intimate association with his 

family and related rights.” 582 F.3d at 977. As acknowledged by 

Many White Horses, “[r]esidency restrictions are unquestionably 

permissible as a general matter.” Opening Br. at 13 (citing United 

States v. LaCoste, 821 F.3d 1187, 1192 (9th Cir. 2016)). 

This Court consistently upholds district courts’ broad discretion 

to impose conditions of supervised release that restrict fundamental 

rights. See, e.g., United States v. Bee, 162 F.3d 1232, 1234 (9th Cir. 

1998) (“The district court has broad discretion in setting conditions of 

supervised release, including restrictions that infringe on 

fundamental rights.”); United States v. Consuelo-Gonzalez, 521 F.2d 

259, 265 (9th Cir. 1975) (“Probationers, like parolees and prisoners, 

properly are subject to limitations from which ordinary persons are 
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free.”). Where particularly significant liberty interests are at stake, 

the record must show “the condition is necessary for deterrence, 

protection of the public, or rehabilitation, and that it involves no 

greater deprivation of liberty than reasonably necessary.” United 

States v. Wolf Child, 699 F.3d 1082, 1087 (9th Cir. 2012) (reversing a 

condition preventing defendant from seeing his fiancé and children, 

not because it implicated “the fundamental right to familial 

association,” but because there was no individualized assessment). 

Residency and place restrictions are upheld whenever they are 

not overbroad and do relate to the defendant’s prior criminal activity 

and consequent likelihood to reoffend. This Court has repeatedly 

upheld residency and travel conditions designed to help defendants 

avoid environments that may lead them to reoffend. See, e.g., 

Watson, 582 F.3d at 984-85 (upholding a condition of supervised 

release barring the defendant from the entire city of San Francisco 

where he and several family members lived); United States v. 

Goddard, 537 F.3d 1087, 1092 (9th Cir. 2008) (affirming requirement 

that convicted child pornography consumer get approval from his 

probation officer for any residence); Bee, 162 F.3d at 1235-36 
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(affirming order that convicted child molester not loiter in locations 

primarily used by children); cf. LaCoste 821 F.3d at 1193 (vacating a 

residency restriction for those counties unrelated to the defendant’s 

likelihood to reoffend).  

A residency restriction “separating a convicted felon from 

negative influences in his prior life is reasonably related to the 

permissible goals of deterrence and rehabilitation and is a common 

purpose of supervised release.” Watson, 582 F.3d at 983; see also 

United States v. Ross, 476 F.3d 719, 722 (9th Cir. 2007) (“Special 

conditions may seek to prevent reversion into a former crime-

inducing lifestyle by barring contact with old haunts and associates, 

even though the activities may be legal.” (Internal quotation marks 

omitted)). 

This Court further recognized cases from other districts 

approving restrictions from entire counties, even where it meant 

separating families. Watson, 582 F.3d at 985 (citing United States v. 

Sicher, 239 F.3d 289, 291–92 (3d Cir. 2000) (upholding condition 

barring defendant from entering counties where her mother and 

children lived); United States v. Cothran, 855 F.2d 749, 752 (11th 
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Cir. 1988) (upholding condition barring defendant from the county 

where he had been selling cocaine)); see also LaCoste 821 F.3d at 

1193. 

The residency restriction imposed on Many White Horses is 

reasonably related to the goals of deterrence, protection of the public, 

and rehabilitation of the offender. Since beginning his first term of 

supervised release in June 2014, Many White Horses has repeatedly 

violated the terms of his release while in Browning. ER 46-47. With 

the exception of the most recent violation, the district court found 

that “the thing that is in common with all of those is they all 

occurred in Browning, and it appears to me that Mr. Many White 

Horses has got a significant problem when he’s in Browning.” ER 18.  

Any dispute Many White Horses has with correlation versus 

causation does not rise above the level of abuse of discretion. The 

district court acted within its discretion to find that Many White 

Horses could be best rehabilitated away from the negative influences 

in Browning. Although Many White Horses points to the need to be 

with his family still living in Browning, their presence so far has not 

been effective in rehabilitating Many White Horses, and even his 
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initial crime involved conspiracy with a family member. Unlike the 

residency restriction struck down in LaCoste, where the record did 

not suggest the defendant was any more likely to engage in fraud in 

one county as opposed to another, keeping Many White Horses out of 

Browning would serve important rehabilitation purposes. LaCoste 

821 F.3d at 1193. 

B.  Tribal Membership Does Not Confer a Right to 
Tribal Resources so Fundamental that It Cannot Be 
Restricted as Part of Supervised Release. 

Many White Horses himself acknowledges, “In the instance of a 

non-tribal member, the restriction would likely be properly 

supported by the district court's justification for the condition, e.g. 

most of the trouble occurs while the non-tribal member defendant is 

in Browning.” Opening Br. at 22. He contends only that a different 

analysis should apply because he is a member of a tribe. His claim 

has no legal support. 

The analysis is not significantly different than if the condition 

were applied to a non-tribal member. Many White Horses does not 

cite any federal precedent limiting a court’s authority to impose 

residency restrictions when restricting a tribal member from tribal 
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land. On the contrary, the Sixth Circuit upheld a restriction that 

Alexander, a “long-term resident of the Hannahville-Potawatomi 

Indian community,” not enter the Hannahville Indian Community 

without prior approval and to stay in Grand Rapids, Michigan, for a 

year of his supervised release, hundreds of miles from his child and 

other family and friends. United States v. Alexander, 509 F.3d 253, 

257-58 (6th Cir. 2007). Alexander was recognized by this Court in 

Watson. 582 F.3d at 985. 

Thus, merely being a member of a tribe does not confer a right 

so fundamental that it cannot be restricted as a condition of 

supervised release. The analogy Many White Horses tries to draw 

with tribal authority fails. Although permanent banishment of a 

tribal member by the tribe itself implicates a significant liberty 

interest warranting habeas review, 25 U.S.C. § 1303; see, e.g., Poodry 

v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 900-01 (2d Cir. 

1996), temporary banishment does not, Tavares v. Whitehouse, 851 

F.3d 863 (9th Cir. 2017). For Many White Horses, restricting access 

without permission to only part of the reservation land for only while 

on supervised release and for only some purposes does not implicate 
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such important liberty interests that they could not be curtailed as 

conditions of supervised release. 

Even though Many White Horses is a tribal member, meeting 

those goals by restricting Many White Horses’ access to Browning 

“involved no greater deprivation of liberty than is reasonably 

necessary.” 18 U.S.C. § 3583(d)(2). A district court may limit a 

fundamental right balanced against the interest of the state as part 

of conditions of supervised release. See Wolf Child, 699 F.3d at 1091.  

The condition of supervised release imposed on Many White 

Horses is even less restrictive than that upheld in Alexander, who 

had the same interest as a tribal member. Alexander, 509 F.3d at 

254. Both conditions were imposed for similar rehabilitative 

purposes—both men had a series of substance abuse violations that 

the district court found were proximately caused by the 

circumstances of their community. Id.; ER 17-18. Like Alexander, 

this condition was not the first attempt by the court to break the 

pattern of Many White Horses’ violations. Alexander, 509 F.3d at 

256, ER 46-47. But, unlike Alexander, Many White Horses is not 

relegated to a strange town hundreds of miles from his family and 
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community. Browning is only a quarter square mile, and Many 

White Horses is free to live nearby and (although many tribal 

resources are in Browning) to use the remainder of the 1.5 million 

acres of the Blackfeet Reservation. Like in Watson, the restriction on 

entering Browning is not absolute. 582 F.3d at 984-85. Many White 

Horses is free to enter Browning to attend the Crystal Creek 

treatment program as well as for other purposes with prior approval 

from his probation officer, “mitigat[ing] the severity of the 

limitation.” Id. at 984.  

The remaining cases relied on by Many White Horses in which 

courts struck down residency restrictions involved complete exile 

from the United States. United States v. Abushaar, 761 F.2d 954 (9th 

Cir. 2017); United States v. Castillo-Burgos, 501 F.2d 217 (9th Cir. 

1974). In Castillo-Burgos, this Court found that the district court had 

no statutory authority to order permanent deportation—not at issue 

in this case. See 501 F.2d at 219-20.  

Likewise, the reasoning of the Abushaar court for striking 

down a banishment condition does not apply to Many White Horses. 

The Third Circuit determined that requiring Abushaar to serve his 
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probation outside of the United States had absolutely no 

rehabilitative purpose and impermissibly circumvented federal law 

governing deportation. Abushaar, 761 F.2d 958-59. In contrast, 

removal from Browning does serve rehabilitative and public 

protection functions. The district court found that Many White 

Horses was a danger to himself and others while in Browning and 

would be best able to rehabilitate himself elsewhere. ER 18-19.  

Furthermore, Many White Horses is not banished from the 

whole of the United States, and not even from the whole of the 

Blackfeet Reservation. Rather, for five years Many White Horses 

may not live in Browning (0.27 square miles of the total 1.5 million 

acres of the reservation) and can still enter Browning for a treatment 

program or with prior permission from his probation officer. The 

Cothran court rejected a similar argument, holding that “Cothran’s 

suggestion that his temporary removal from Fulton County amounts 

to an illegal banishment is simply unpersuasive. Cothran ignores the 

fact that he may still enter Fulton County with the permission of his 

probation officer. Thus, the defendant is not totally and 

unequivocally banished from his home county.” 855 F.2d at 752. 
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II. The Tribe’s Power to Exclude Does Not Preclude 
the Federal Government’s Established Authority to 
Impose Residency Conditions on Supervised 
Release. 

Standard of review:  

Ordinarily, because Many White Horses’ contention that 

Condition 11 violates tribal sovereignty was not preserved for appeal, 

this Court should review Condition 11 for plain error. Objecting to a 

condition of supervised release for one reason does not preserve the 

issue for a different reason. See Watson, 582 F.3d at 981 (reviewing a 

residency condition of supervised release for plain error because, 

although defendant objected to the condition at sentencing, he did 

not object on the grounds currently in dispute). Here, Many White 

Horses objected generally to Condition 11, but not for any tribal 

sovereignty issue. Reviewing an issue not raised at trial for plain 

error, “there must be (1) error, (2) that is plain, and (3) that affects 

substantial rights. If all three conditions are met, an appellate court 

may then exercise its discretion to notice a forfeited error, but only if 

(4) the error seriously affects the fairness, integrity, or public 

reputation of judicial proceedings.” United States v. Jordan, 256 F.3d 

922, 926 (9th Cir. 2001) (internal quotation marks omitted). 
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However, if the question of overlapping tribal and federal 

authority to exclude is a purely legal one, the Court has discretion to 

review it de novo. United States v. Gonzalez-Aparicio, 663 F.3d 419 

(9th Cir. 2011). 

Argument: 

Under either standard of review, Many White Horses’ 

argument that tribal authority to exclude members limits application 

of federal jurisdiction is without merit. 

Many White Horses challenges the federal government’s 

authority to exclude him from Browning, Montana, because of the 

Tribe’s own power to exclude Many White Horses from the Blackfeet 

Reservation. However, tribal authority to exclude is not at issue here 

and is simply unrelated to federal authority under 18 U.S.C. § 3563. 

Moreover, even if there were a conflict between federal and tribal 

exclusion powers, the federal government has “plenary and 

exclusive” power to regulate tribal land.  

Federal law remains supreme over tribal lands and members. 

Congress has “constitutionally prescribed primacy in Indian affairs.” 

Felix S. Cohen, Cohen's Handbook of Federal Indian Law, 2d Ed. § 
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2.01[1], Lexis ebook ed. 2017; see also Washington v. Confederated 

Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 470–71 

(1979) (describing Congress’s authority over Indian affairs as 

“plenary and exclusive”). When applying general federal laws to 

tribes, “not one [Ninth Circuit Court of Appeals opinion] has held 

that an otherwise applicable statute should be interpreted to exclude 

Indians,” and this Court has rejected “the proposition that Indian 

tribes are subject only to those laws of the United States expressly 

made applicable to them. . . .” Consumer Fin. Prot. Bureau v. Great 

Plains Lending, LLC, 846 F.3d 1049, 1053 (9th Cir. 2017) (quoting 

Donovan v. Coeur d’Alene Tribal Farms, 751 F.2d 1113, 1116 (9th 

Cir. 1985)).  

The law is firmly established that federal courts can sentence 

tribal offenders for violations of federal law. See Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148-49 (1973) (“It is settled, however, 

that a state has full civil and criminal jurisdiction over conduct 

occurring within the state but outside Indian lands.”). Conditions of 

supervised release are no different. Federal jurisdiction can even 

extend to crimes committed on tribal land. See 18 U.S.C. § 1152 
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(“Except as otherwise expressly provided by law, the general laws of 

the United States as to the punishment of offenses committed in any 

place within the sole and exclusive jurisdiction of the United States, 

except the District of Columbia, shall extend to the Indian country.”); 

see also United States v. Begay, 42 F.3d 486, 499 (9th Cir. 1994) 

(holding that a violation of 18 U.S.C. § 371 “applies equally to 

everyone everywhere within the United States, including Indians in 

Indian country”). 

The Ninth Circuit allows for three exceptions where a federal 

law of “general applicability” does not apply to tribes:   

A federal statute of general applicability that is silent on 
the issue of applicability to Indian tribes will not apply to 
them if: (1) the law touches ‘exclusive rights of self-
governance in purely intramural matters’; (2) the 
application of the law to the tribe would ‘abrogate rights 
guaranteed by Indian treaties’; or (3) there is proof ‘by 
legislative history or some other means that Congress 
intended [the law] not to apply to Indians on their 
reservations. . . .’ 
 

Casino Pauma v. NLRB, 888 F.3d 1066, 1076 (9th Cir. 2018) (quoting 

Donovan, 751 F.2d at 1116). Here, none of these three situations 

apply. The second two can immediately be disposed of: no treaty 

right is abrogated, and Congress has never suggested intent that 18 
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U.S.C. § 3563 not apply to tribal members. See United States v. 

Mitchell, 502 F.3d 931, 947 (9th Cir. 2007) (“[S]ilence in this (or any 

other) respect does not manifest intent for the law not to apply to 

Indian tribes; rather, the baseline is that federal statutes of 

nationwide applicability, where silent on the issue, presumptively do 

apply to Indian tribes.”). 

 The first exception is also inapplicable. Interfering with federal 

criminal sentencing is not an “exclusive right[] of self-governance.” 

Donovan, 751 F.2d at 1116. Tribes are subject to “federal legislative 

power” and precluded from “the exercise of external powers of 

sovereignty of the tribe . . . that are inconsistent with the territorial 

sovereignty of the United States.” Felix S. Cohen, Cohen's Handbook 

of Federal Indian Law, 2d Ed. § 4.02[1], Lexis ebook ed. 2017. 

Federal authority is presumptively controlling whenever the 

“exercise of tribal power [is] beyond what is necessary to protect 

tribal self-government or to control internal relations . . . and so 

cannot survive without express congressional delegation.” Montana 

v. United States, 450 U.S. 544, 564 (1981).  
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Regulation of a tribal member’s criminal activity, including 

punishment for offenses by tribal members, extends beyond the 

internal relations of the tribe. See 18 U.S.C. § 1152. Accordingly, the 

Tribe’s sovereign authority to exclude is not exclusive does not 

displace federal authority. Although courts have been unclear about 

its exact source, the Tribe’s power to exclude people from the 

reservation derives from its aboriginal sovereignty and treaties with 

the United States providing the right to use and occupy the reserved 

land.1 Many White Horses cites no authority for its assertion that the 

Tribe is the only actor allowed to keep people off reservation land. No 

court has made that determination. Nor could a court so hold; 

incarceration for federal crimes, for example, has the effect of 

excluding tribal members from the reservation during the period of 

custody. 

Moreover, Congress still has the “plenary and exclusive” power 

to limit or even eliminate that power as long as its intent to do so is 

express. See United States v. Wheeler, 435 U.S. 313, 323 (1978); 

                                      
1 Neither the 1855 nor 1895 treaty with the Blackfeet explicitly 
provides for a power of exclusion.  
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Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1972). A district 

court imposing conditions of supervised release has the authority 

under 18 U.S.C. § 3563(b)(13) to require a probationer “reside in a 

specific place or area, or refrain from residing in a specific place or 

area.” Established practice and law upheld in Alexander applies 18 

U.S.C. § 3563(b)(13) to tribal members—even when the condition of 

supervised release excludes them from tribal lands. Alexander, 509 

F.3d.  

CONCLUSION 

This Court should affirm Special Condition 11 of the terms of 

Many White Horses’ supervised release.  

DATED this 26th day of July, 2019. 

 
 
 

Respectfully submitted, 
 
KURT G. ALME 
United States Attorney 
 

 /s/ Timothy A. Tatarka 
 TIMOTHY A. TATARKA 

Assistant United States 
Attorney 

  

Case: 19-30018, 07/26/2019, ID: 11378407, DktEntry: 15, Page 33 of 36



28 
 

STATEMENT OF RELATED CASES 

The government is not aware of any related cases. 
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