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The Samish Indian Nation (“Samish Tribe” or “Tribe”) replies to the 

Department of Licensing’s Response Brief (“DOL Response”). DOL’s 

arguments are based on misstatements of applicable facts and 

misapplication of applicable legal principles. DOL completely ignores 

relevant but inconvenient facts and legislative history. When these 

misstatements are illustrated and correct legal principles demonstrated, 

DOL’s legal arguments lose all merit. DOL fails to refute the arguments 

made in the Samish Tribe’s Opening Brief (“Samish Brief”). The Samish 

Tribe’s Campbell Lake Trust Property (“Trust Property”) is a reservation 

for purposes of RCW 82.38.310 and is eligible for a fuel tax compact. 

1. Misstated Facts and Legal Points. 

a. DOL asserts that it is undisputed that the Samish Tribe does 
not have a reservation. 

 
 DOL states that it is undisputed that the Samish Tribe does not have 

a reservation, citing Stipulated Fact # 8, CP 173. DOL Response at 2. This 

is not what that stipulated fact states. It states that the Samish Tribe does not 

have a formal reservation. Id. The Samish Tribe’s request to negotiate a fuel 

tax compact under RCW 82.38.310(1) is based on the Tribe’s position that 

the Trust Property is a reservation. 
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b. DOL asserts that RCW 82.38.310 and its authority to enter 
into fuel compacts with tribes is purely a matter of state law 
and that federal law is irrelevant. 

 
 DOL asserts that interpretation of RCW 82.38.310(1) is “a matter of 

pure state law” and that the statute’s terms must be defined only with 

reference to state law. DOL Response at 22-23. DOL asserts that the 

“conflict” between the State and Washington tribes arose solely under state 

law, and does not mention that this federal tax conflict arose in federal court 

proceedings under federal Indian law principles. Id., p.2.  

 Washington’s fuel tax statutes apply on their face to all sales of fuel 

within state boundaries, including sales by tribes on tribal lands. See RCW 

Ch. 82.38. There is no exception in those statutes for tribes or tribal lands. 

The State sought for decades to enforce those statutes against all tribes and 

lands, as evidenced by the federal court decisions involving Colville and 

Yakama cited in the Tribe’s opening brief. See Samish Brief at 29-30. 

Federal Indian law principles involving tribes and tribal lands preempted 

application of Washington’s fuel tax statutes to tribes and tribal lands. RCW 

82.38.310 would not exist but for Indian law principles. These principles 

permeated the Legislature’s decision to enact RCW 82.38.310(1) – to 

resolve and end these disputes. Samish Brief at 32-37. 
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c. The Superior Court made a factual finding regarding the 
location of Upper Skagit’s Fuel Station. 

 
 In its Opening Brief at pp. 47-48, Samish noted that the Upper 

Skagit Indian Tribe had a fuel station covered by its fuel tax compact near 

its casino that was located on fee land rather than trust land, and the Superior 

Court had erroneously made the factual finding that the station was located 

on trust land. DOL argues in its Response Brief that there is nothing in the 

record supporting the location of Upper Skagit’s fuel station. DOL 

Response at 24.  The only factual information on this issue is in the amicus 

brief submitted by Skagit County in support of the Samish Tribe, which 

presented property records showing the Upper Skagit fuel station is located 

on fee land. Samish Brief at 47, citing CP 642 (Skagit County Brief). 

 DOL is correct that there is nothing in the administrative record 

below on this issue. DOL Response at 24. But the Superior Court made a 

factual finding on this issue – that the Upper Skagit fuel station is located 

on trust land – and the only documentation anywhere in the record on this 

fact is Skagit County’s amicus brief, which conclusively showed that station 

is on fee land. There is no evidence that Upper Skagit’s fuel station is 

located on trust land. It therefore remains that the lower court’s factual 

finding, which it relied upon in part in interpreting RCW 82.38.310(1), was 
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erroneous, and it must be reversed. Samish Brief at 47-8. DOL does not 

address this error in its Response Brief. 

d. DOL incorrectly asserts that the 2011 Stillaguamish Fuel 
Tax Compact was illegal when it was entered into. 

 
 In its Opening Brief at pp. 45-6 and n. 30, Samish showed that DOL 

entered into a fuel compact in 2011 with the Stillaguamish Tribe. At that 

time, the Stillaguamish Tribe had only trust land, and its factual situation 

was therefore identical to the Samish Tribe’s when it requested a fuel tax 

compact from DOL. DOL in its Response Brief argues that it “concedes” 

that the Stillaguamish Compact was “illegal” at the time it was entered into 

and was “cured” when Stillaguamish obtained a reservation proclamation 

in 2014. DOL Response at 4.  

 The Samish Tribe rejects DOL’s statements and concessions. There 

is nothing in the administrative record documenting that DOL ever thought 

the Stillaguamish agreement was illegal, or that Stillaguamish’s 2014 

Reservation Proclamation had any connection legally or factually with the 

Fuel Tax Agreement.  The Stillaguamish Compact was not illegal when it 

was entered into. The only fact in the record in this case is that DOL entered 

into fuel tax agreement with the Stillaguamish Indian Tribe in 2011 when 

Stillaguamish only had tribal trust land. Any other assertion or argument is 

not in the record. 

--
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 In addition, the Stillaguamish Indian Tribe has a legal interest in the 

assertions being made by DOL – that its agreement was illegal, that it has 

been cured by its 2014 Reservation Proclamation, and whether that 

Proclamation is even relevant to a fuel tax compact.  Stillaguamish is a 

sovereign tribal nation that must speak for itself and is immune from 

inclusion in a suit without its consent. DOL has not notified Stillaguamish 

that it is making legal assertions against Stillaguamish’s legal interests. 

DOL’s assertions should be stricken from the record and this appeal. 

2. Issues and Facts on which DOL and the Samish Tribe Agree. 

a. DOL acknowledges that the proper standard of review for 
interpretation of RCW 82.38.310 is de novo. 

 
 DOL acknowledges that the proper standard of review for 

interpretation of a statute is de novo. DOL Response at 6. See Samish Brief 

at 13-22 (Tribe’s discussion of review standard).  There is no dispute that 

the Superior Court’s application of an arbitrary and capricious standard for 

statutory interpretation was erroneous.1 See Samish Brief at 15 (Transcript 

Excerpt: Review standard ruling by Superior Court). 

 

 

 
1 A recent Indian Child Welfare Act Washington Court of Appeals opinion, In re Welfare 
of A.L.C., 8 Wn.App.2d 864, 871-72, 439 P.2d 694 (2019) (legal significance of 
underlying facts requires statutory interpretation, reviewed de novo), addressed the 
different standard of review for factual determinations versus conclusions of law.   
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b. DOL admits that the dictionary definition of “reservation” 
includes the Samish Tribe’s Campbell Lake Trust Property. 

 
DOL admits that the dictionary definition of the term “reservation” includes 

the Trust Property as a reservation under the statute. DOL Response at 9. 

c. DOL acknowledges that the last antecedent rule applies as 
the Samish Tribe discussed in its Opening Brief. 

 
 In its Opening Brief and below, the Samish Tribe argued that the 

“last antecedent” rule of grammar applies to RCW 82.38.310(1), and that 

the second appearance of the term “reservation” in the statute appears in a 

different context and only with regard to which fuel stations owned and 

operated by individual tribal members would be covered by a fuel tax 

agreement, not tribal fuel stations. Samish Brief at 40-45.  DOL admits that 

the Samish Tribe’s interpretation of the last antecedent rule is correct. DOL 

Response at 12. It’s only counter is that this rule is overridden by the “same 

meaning” statutory interpretation rule.  

3. DOL Improperly Applies Statutory Interpretation Rules to 
Argue that the Trust Property is Not a Reservation Under RCW 
82.38.310(1). 

 
a. “Same Meaning” Rule. 

 
 This appeal involves the definition of the term “reservation” in 

RCW 82.38.310(1). That term is not defined in the statute itself. The Tribe’s 

Trust Property qualifies as a reservation under the dictionary definition of 

“reservation.” The Samish Tribe also showed that the Trust Property 
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qualifies as a reservation under federal and state case law, and that this 

federal law definition applies to interpret RCW 82.38.310(1). Samish Brief 

at 6-13, 26-27. DOL argues throughout its Response Brief that these cases 

involved the definition of “Indian country,” not “reservation,” e.g., DOL 

Response at 17-23; this argument is incorrect. These decisions involved 

only whether tribal trust land qualified as a “reservation” under one part of 

the definition of “Indian country” – the term “reservation.”  

 DOL refuses to acknowledge these consistent federal and state 

decisions and instead cites one federal appellate court “reservation” opinion 

from a different circuit – among numerous federal court “reservation” 

decisions – that is the only case in the country that adopted a restrictive 

definition of “reservation,” in the specific statutory context of the federal 

Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §2701 et seq. See DOL 

Response at 3 (citing Sac & Fox Nation of Missouri v. Norton, 249 F.3d 

1250, 1265 (10th Cir. 2001) (“Norton”)). A congressional representative, 

sponsor of federal legislation introduced right after the decision to overturn 

it, approvingly quoted a statement that the Norton decision was “a confusing 

opinion that turned two centuries of Federal Indian Law on its head.” 148 

Cong. Rec. E248-04 (March 4, 2002). 

 The Secretary of Interior in the Norton decision had determined that 

land owned by the Wyandotte Tribe was a reservation under IGRA, 
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allowing the Tribe to conduct gaming on it. Norton, 249 F.3d at 1256. Tribes 

opposing Wyandotte’s casino appealed that determination, and the Tenth 

Circuit in Norton ruled that the Secretary of Interior did not have authority 

to determine whether tribal land was a reservation under IGRA and then 

substituted its own restrictive definition of reservation to conclude that the 

land in question did not qualify for gaming. 249 F.3d at 1266-67. The 

Secretary of Interior had argued in the appeal that “the established meaning 

of ‘reservation’ broadly refers to any parcel of land set aside by the federal 

government for Indian use,” 249 F.3d at 1266, following Supreme Court 

precedent. E.g., Samish Brief at 7-8. 

 Congress overturned the Norton decision several months later in 

Section 134 of Pub.L.No. 107-63, 115 Stat 414, 443 (2001) (“The authority 

to determine whether a specific area of land is a ‘reservation’ for purposes 

of sections 2701-2721 of title 25, United States Code, was delegated to the 

Secretary of Interior on October 17, 1988 (date of enactment of IGRA)”), 

reinstating the Secretary of Interior’s definition of reservation.  Norton was 

overruled and is no longer good law.  DOL cites no other authority for the 

discredited definition of “reservation” it advocates in its Response Brief. 

 DOL’s main statutory interpretation argument is that all of the 

evidence that the Samish Tribe’s trust property is a “reservation” under 

RCW 82.38.310(1) – the dictionary definition of “reservation,” rules of 
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grammar, legislative history, statutory intent, federal and state case law – 

are all superseded by one alleged overriding principle of statutory 

construction that it argues applies rigidly and controls over every other 

principle or rule of statutory interpretation in interpreting the meaning of 

the term “reservation” in RCW 82.38.310(1). E.g., DOL Response at 13 

(last antecedent rule “cannot be used to defeat th[is] ‘fundamental rule[]’ of 

statutory construction.”2).  

 The statutory interpretation principle that DOL exalts above all 

other statutory interpretation rules is the principle that when the same term 

appears at different places in a statutory provision, there is a presumption 

that the word has the same meaning at both places (“same meaning rule”). 

DOL Response at 7, 9, 13.  Ignoring the “presumption” qualification to the 

rule, DOL argues that because this rule is a “fundamental rule” of statutory 

construction, it overrides and defeats all other statutory interpretation 

principles.  E.g., id. at 7 (rules of grammar, last antecedent rule, legislative 

history and statutory intent cannot be used to defeat rule).  

 It is only by advocating that the “same meaning” rule controls over 

all other statutory interpretation rules that DOL can argue that RCW 

82.38.310(1) requires a tribe to have a “formal” reservation to be eligible to 

 
2 DOL cites State v. Roggenkamp, 153 Wn.2d 614, 625, 106 P.3d 196 (2005). That case 
does not discuss the last antecedent rule. 
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enter into a fuel tax compact. DOL Response at 8-10. But the term “formal 

reservation” appears nowhere in the statute itself, in the law’s legislative 

history or expressed legislative intent, or in federal or state case law. DOL 

conjures this term out of thin air from its argument that since the same term 

in the same statute must mean the same thing, and since tribal trust land is 

an “informal” reservation under the definition of “Indian country,” the term 

“reservation” must mean a formal reservation. Id. The term “informal 

reservation” was not in common use when RCW 82.38.310 was enacted. 

 DOL provides no authority for this argument. It is wrong for many 

reasons. First, as noted above, the statutory same meaning rule is a 

presumption, not a mandatory rule that controls over other statutory 

interpretation rules. Contrary to DOL’s unsupported argument, it is applied 

on an equal basis with other statutory interpretation principles. For example, 

in Timberline Air Service v. Bell Helicopter-Textron, 125 Wn.2d 305, 313-

14,  884 P.2d 920 (1994), the Washington Supreme Court gave equal 

consideration to a number of statutory interpretation rules - the same 

meaning rule, the rule that the Legislature is presumed not to create an 

inconsistency, and a review of legislative history and statutory intent in 

interpreting two identical phrases in the same statutory subsection. It 

rejected application of the “same meaning rule” because it would have 

undermined the Legislature’s intent. Id. 

https://advance.lexis.com/api/document?id=urn:contentItem:3S3J-VW60-003F-W192-00000-00&idtype=PID&context=1000516
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 The second reason DOL’s argument is wrong is because there is 

more than one “fundamental rule” of statutory interpretation. E.g., Tunstall 

v. Bergeson, 141 Wn.2d 201, 211, 5 P,3d 691 (2000) (“A fundamental rule 

of statutory construction is that the court must interpret legislation 

consistently with its stated goals. Weyerhaeuser Co. v. Tri, 117 Wn.2d 128, 

140, 814 P.2d 629 (1991).”). DOL provides no authority whatsoever for its 

contention that its chosen statutory interpretation rule controls over other 

“fundamental” statutory interpretation rules.  

 Third, DOL completely ignores a complementary statutory 

interpretation rule to the “same meaning” rule. Courts in applying the “same 

meaning” rule have also have consistently stated that words in the same 

provision usually have the same meaning unless they are used in a different 

context. E.g., Rumsey Indian Rancheria v. Wilson, 64 F.3d 1250, 1259 (9th 

Cir. 1994) (“‘Identical words appearing more than once in the same act, and 

even in the same section, may be construed differently if it appears they 

were used in different places with different intent.’ Vanscoter v. Sullivan, 

920 F.2d 1441, 1448 (9th Cir. 1990).”). 

 The interaction of these two complementary rules of statutory 

interpretation was directly addressed in General Dynamics Land Sys. v. 

Cline, 540 U.S. 581, 595-96, 124 S.Ct. 1236, 157 L.Ed.2d 1094 (2004), 

which addressed how the term “age” is interpreted in the federal Age 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0B0-003F-W393-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0B0-003F-W393-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0B0-003F-W393-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1170-003B-53RK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1170-003B-53RK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1170-003B-53RK-00000-00&context=
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Discrimination in Employment Act (ADEA). Cline argued that the term 

must be read uniformly throughout the statute pursuant to the statutory rule 

advocated by DOL in the present case, while General Dynamics argued that 

the term must be interpreted flexibly throughout the statute in the context of 

the purposes of the statute. The Supreme Court resolved these competing 

arguments as follows: 

The argument rests on two mistakes.  First, it assumes that the word 
"age" has the same meaning wherever the ADEA uses it.  But this is 
not so, and Cline simply misemploys the "presumption that identical 
words used in different parts of the same act are intended to have the 
same meaning." Atlantic Cleaners & Dyers, Inc. v. United States, 286 
U.S. 427, 433, 76 L. Ed. 1204, 52 S. Ct. 607 (1932).  Cline forgets 
that "the presumption is not rigid and readily yields whenever there is 
such variation in the connection in which the words are used as 
reasonably to warrant the conclusion that they were employed in 
different parts of the act with different intent." Ibid.; see also United 
States v. Cleveland Indians Baseball Co., 532 U.S. 200, 213, 149 L. 
Ed. 2d 401, 121 S. Ct. 1433 (2001) (phrase "wages paid" has different 
meanings in different parts of Title 26 USC [26 USCS]); Robinson v. 
Shell Oil Co., 519 U.S. 337, 343-344, 136 L. Ed. 2d 808, 117 S. Ct. 
843 (1997) (term "employee" has different meanings in different parts 
of Title VII).  The presumption of uniform usage thus relents 3 (fn 8) 
when a word used has several commonly understood meanings 
among which a speaker can alternate in the course of an ordinary 
conversation, without being confused or getting confusing. . . . Which 
alternative was probably intended is a matter of context; . . . So it is 
easy to understand that Congress chose different meanings at different 
places in the ADEA, as the different settings readily show.  Hence the 

 
3 Footnote 8 in the opinion states: “8 ‘It gets too little credit for relenting, though.’ The 
tendency to assume that a word which appears in two or more legal rules, and so in 
connection with more than one purpose, has and should have precisely the same scope in 
all of them, runs all through legal discussions.  It has all the tenacity of original sin and 
must constantly be guarded against.’ Cook, ‘Substance’ and ‘Procedure’ in the Conflict 
of Laws, 42 Yale L. J. 333, 337 (1933).  The passage has become a staple of our 
opinions. (citations omitted).” 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CVM0-003B-73J4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CVM0-003B-73J4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CVM0-003B-73J4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CVM0-003B-73J4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CVM0-003B-73J4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42V5-YJ90-004B-Y04C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-J1X0-003B-R37B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-J1X0-003B-R37B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-J1X0-003B-R37B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-J1X0-003B-R37B-00000-00&context=
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second flaw in Cline's argument for uniform usage: it ignores the 
cardinal rule that "[s]tatutory language must be read in context [since] 
a phrase 'gathers meaning from the words around it.'" Jones v. United 
States, 527 U.S. 373, 389, 144 L. Ed. 2d 370, 119 S. Ct. 2090 (1999) 
(quoting Jarecki v. G. D. Searle & Co., 367 U.S. 303, 307, 6 L. Ed. 
2d 859, 81 S. Ct. 1579, 1961-2 C.B. 254 (1961)).  The point here is 
that we are not asking an abstract question about the meaning of "age" 
. . . where it occurs in the ADEA . . . .  
 

General Dynamics Land Sys. v. Cline, 540 U.S. at 582-83.  

DOL does not discuss this conflicting rule, which disagrees with its 

rigid reliance on the “same meaning” rule. The Washington Supreme Court 

applied the same analysis discussed in General Dynamics in the Timberline 

decision, supra, when the Court interpreted RCW 7.72.050(2)4 and 

concluded that the identical language in the two sentences of that subsection 

had different meanings because to interpret them the same would conflict 

with the intent of the Legislature or would lead to an inappropriate result. 

Timberline, 125 Wn.2d at 317 (“Another principle of statutory construction 

is that a statute should be construed so as to avoid unlikely, absurd, or 

strained consequences.  Ski Acres, Inc. v. Kittitas Cy., 118 Wn.2d 852, 857, 

827 P.2d 1000 (1992).”). DOL’s statutory interpretation argument is wrong 

 
4 “(2) When the injury-causing aspect of the product was, at the time of manufacture, in 
compliance with a specific mandatory government contract specification relating to 
design or warnings, this compliance shall be an absolute defense. When the injury-
causing aspect of the product was not, at the time of manufacture, in compliance with a 
specific mandatory government specification relating to design or warnings, the product 
shall be deemed not reasonably safe under RCW 7.72.030(1).” 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WS5-CJD0-004C-0011-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WS5-CJD0-004C-0011-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WS5-CJD0-004C-0011-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WS5-CJD0-004C-0011-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WS5-CJD0-004C-0011-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HGV0-003B-S30H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HGV0-003B-S30H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HGV0-003B-S30H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HGV0-003B-S30H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HGV0-003B-S30H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VYR0-003F-W30P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VYR0-003F-W30P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VYR0-003F-W30P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-VPR1-66P3-20D6-00000-00&context=
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and leads to an incorrect result; the “same meaning” statutory interpretation 

rule does not control the result in this case. 

 DOL admits in its Response Brief that the term “reservation” is used 

in two different contexts in RCW 82.38.310(1). DOL Response at 13-14.5 

The Samish Tribe’s interpretation of “reservation” in the two separate 

contexts included in RCW 82.38.310(1) is reasonable and consistent with 

the intent of the Legislature and the legislative history of the statute. Samish 

Brief at 22-37. DOL’s argument that the “same meaning rule” trumps all 

other statutory interpretation principles is unsupported, and wrong. 

 DOL also misapplies the “same meaning rule” to distort other 

statutory interpretation principles. For example, the Samish Tribe addressed 

the “plain meaning” rule in its Opening Brief to show that it requires that 

the dictionary definition of a term be applied unless the Legislature clearly 

intended a different definition or if the term is ambiguous, in which case 

statutory interpretation principles are applied to determine the appropriate 

definition. Samish Brief at 22-24.  DOL, in contrast, while acknowledging 

that application of the dictionary definition of “reservation” supports 

 
5 DOL Response at 13-14 (“[T]he intent that the proposed fuel tax agreements would 
cover fuel stations located not just on a particular Tribe’s reservation, but also any trust 
lands within its jurisdiction, is not the same as the requirement that a tribe be ‘located on 
a reservation within this state’ in order to enter into a fuel tax agreement in the first 
place.”); Id. at 14 (“[A]gain, the agreements’ coverage is not the same as eligibility for an 
agreement.”). The term “reservation” with regard to the “location” of a fuel station only 
applies to stations owned and operated by individual Indians. Samish Brief at 37-48. 
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Samish’s interpretation of the term, see pp. 5-6, supra, argues that primary 

application of the “same meaning rule” changes the plain meaning of the 

term over any other contrary intent. DOL Response at 13 (“meaning of the 

statute (applying the same meaning rule) is plain on its face”). But this is 

not how the plain meaning rule works. It states that if the plain meaning is 

not apparent from the face of the statute, resort to statutory interpretation 

aids, including but not limited to the “same meaning rule.” is required. State, 

Dept. of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 11-12, 43 

P.3d 10 (2002).  

 DOL also misapplies the “legislative intent” statutory interpretation 

rule, discussed in Samish’s Opening Brief at 22-23, arguing that application 

of the “same meaning” rule overrides all contrary indications of legislative 

intent in enacting RCW 82.38.310. DOL Response at 7 (legislative history 

or intent cannot override same meaning rule). This is not how the legislative 

intent statutory interpretation rule works.  It is a separate principle from the 

“same meaning rule.” It looks at legislative history and legislative intent as 

reflected in enactment of the statute. Samish Brief at 22-23. DOL’s 

attempted conflation of the two statutory interpretation rules is incorrect, 

and DOL provides no support to the contrary. 
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b. DOL Misapplies the “In Pari Materia” Statutory 
Interpretation Rule and Applies an Incomplete Version of 
that Rule. 

 
 DOL argues that two state statutes enacted some years after RCW 

82.38.310 that address the same general subject as the fuel tax compact 

statute – authorizing cigarette and marijuana tax compacts between tribes 

and the State – proves that the term “reservation” is different than “Indian 

country.” DOL Response at 10-11. RCW 82.38.310(1) became law in 1995. 

RCW 43.06.455, enacted in 2001, authorizes cigarette tax compacts 

between tribes and the State. RCW 43.06.490(1)(d), enacted in 2007, 

authorizes marijuana tax compacts with tribes. Both these statutes resolved 

tribal-state tax disputes that arose under federal law. DOL argues that under 

the “in pari materia” rule, citing Hallauer v. Spectrum Properties, Inc., 143 

Wn.2d 126, 146, 18 P.3d 540 (2001), the terms “reservation” and “Indian 

country” mean different things. DOL Response at 8. See id., p.16 (“the 

terms ‘Indian country’ and ‘reservation’ are not interchangeable”). 

 DOL’s argument is wrong for at least two reasons. First, a review of 

the case law shows that federal and Washington courts interpreted the terms 

“reservation” and “Indian country” as the same for close to 40 years until 

the United States Supreme Court decided Oklahoma Tax Commission v. 

Chickasaw Nation, 515 U.S. 450, 115 S.Ct. 2214, 132 L.Ed.2d 400 (1995), 

after RCW 82.38.310(1) was enacted. Once that Supreme Court decision ---
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confirmed a broader definition of “Indian country,” the term “Indian 

country” became the more common usage, including in Washington law. 

 As DOL argues, there are two primary federal statutory schemes that 

use the term “Indian country”: 18 U.S.C §§1151, 1153 (Major Crimes Act) 

and 18 U.S.C. §1162, 28 U.S.C. §1360 (Public Law 280). DOL argues that 

these statutory schemes demonstrate that there is a difference between 

“Indian country” and “reservation.” DOL Response at 16, 19. The definition 

of Indian country at 18 U.S.C. §1151 includes three categories of land, one 

of which is “reservation.” Samish Brief at 7. The Washington Legislature 

interpreted “reservation” and “Indian country” the same when it enacted 

RCW 82.38.310, referring interchangeably to them in legislative history. 

See Samish Brief at 31-35. 

 Several U.S. Supreme Court cases support this position. In 

DeCoteau v. District County Court, 420 U.S. 425, 427 n.2, 95 S.Ct. 1082, 

43 L.Ed.2d 300 (1975), the decision cited by the Samish Tribe in its opening 

brief that extended the federal criminal definition of Indian country in 18 

U.S.C. §1151(a) to civil jurisdiction disputes, the issue was whether the 

reservation in question continued to exist, in which case it would qualify as 

Indian country. Samish Brief at 7. 

If the lands in question are within a continuing "reservation," 
jurisdiction is in the tribe and the Federal Government 
"notwithstanding the issuance of any patent, [such jurisdiction] 
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including rights-of-way running through the reservation." 18 U. S. C. 
§ 1151 (a).  On the other hand, if the lands are not within a continuing 
reservation, jurisdiction is in the State, except for those land parcels 
which are "Indian allotments, . . .” 
 

DeCoteau, 420 U.S. at 427 n.2. As this quote shows, the Supreme Court in 

1975 characterized any land outside a reservation (except individual 

allotments), see Samish Brief at 11 n.7, 6 as under State jurisdiction and 

therefore not within the definition of “Indian country.” 

 The three Supreme Court decisions cited by the DeCoteau Court for 

this statement confirm that the understanding of “Indian country” at the time 

meant only reservations and individual allotments. In McClanahan v. 

Arizona State Tax Commission, 411 U.S. 164, 93 S.Ct 1257, 36 L.Ed.2d 129 

(1973), the Court held that Indians who live and work on a reservation were 

exempt from state income taxation. The Court noted, however, that a 1953 

statute, Public Law 280 (or “PL 280”), see p. 17, supra, authorized States 

to assume jurisdiction over Indians. McClanahan, 411 U.S. at 177 n. 17. 

The Court described the jurisdiction granted by PL 280, which only uses 

the term “Indian country,” as follows: 

Finally, it should be noted that Congress has now provided a method 
whereby States may assume jurisdiction over reservation Indians. 
Title 25 U. S. C. § 1322 (a) grants the consent of the United States to 
States wishing to assume criminal and civil jurisdiction over 
reservation Indians, and 25 U. S. C. § 1324 confers upon the States 

 
6 Discussion of allotments. Individual allotments are authorized under a specific statute, 
25 U.S.C. §337, enacted in 1887. The Samish Tribe’s trust land in this case was put into 
trust under the general fee-to-trust statute, 25 U.S.C. §465 (now §5108). 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H09W-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H09W-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-WBG2-D6RV-H49C-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-WBG2-D6RV-H49F-00000-00&context=
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the right to disregard enabling acts which limit their authority over 
such Indians. . . . (n.17: “As passed in 1953, Pub. L. 280, 67 Stat. 588, 
delegated civil and criminal jurisdiction over Indian reservations to 
certain States, although not to Arizona.  18 U. S. C. § 1162; 28 U. S. 
C. § 1360. The original Act also provided a means whereby other 
States could assume jurisdiction over Indian reservations without the 
consent of the tribe affected.  67 Stat. 590.”). 
 

McClanahan, 411 U.S. at 177 and n.17.  

 The second case cited by the DeCoteau Court was Williams v. Lee, 

358 U.S. 217, 79 S.Ct. 269, 5 L.Ed.2d 251 (1959), which discussed both the 

Major Crimes Act and Public Law 280. Williams discussed the criminal 

jurisdiction conferred on the federal government in “Indian country” (the 

term used in the statute) by the Major Crimes Act as follows: “For example, 

Congress has granted to the federal courts exclusive jurisdiction upon 

Indian reservations over 11 major crimes.  See 18 U.S.C. §§ . . . 1151-1163 

. . . .” 358 U.S. at 220 n.5. Williams discusses the jurisdiction granted to 

States under Public Law 280 in “Indian country” as follows: “In a general 

statute Congress did express its willingness to have any State assume 

jurisdiction over reservation Indians if the State Legislature or the people 

vote affirmatively to accept such responsibility. (Fn 10: “Act of Aug. 15, 

1953, c. 505, §§ 6, 7, 67 Stat. 590 . . . .”) . . . . The cases in this Court have 

consistently guarded the authority of Indian governments over their 

reservations.” Id. at 222-23 and n. 10. No mention was made of the broader 

category that we now understand as part of “Indian country.” 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0B8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5HW2-D6RV-H0H4-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5HW2-D6RV-H0H4-00000-00&context=
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 The third case cited by DeCoteau was Kennerly v. District Court, 

400 U.S. 423, 424-27, 91 S.Ct. 480, 27 L.Ed.2d 507 (1971), where the Court 

noted at p. 424 n.1 that Public Law 280 allowed States to assume civil and 

criminal jurisdiction over “Indian country,” but then noted that while 

Montana had assumed PL 280 jurisdiction over the Flathead Reservation it 

had not done so over the Blackfeet Reservation, id. at 425, and affirmed 

Williams’ holding that “reservation Indians” are generally free from state 

jurisdiction. Id. at 426-27. Then the Kennerly Court explicitly equated 

“reservation” and “Indian country”: “Here it is conceded that Montana took 

no affirmative legislative action with respect to the Blackfeet Reservation. 

The unilateral action of the Tribal Council (conceding jurisdiction to the 

State) was insufficient to vest Montana with jurisdiction over Indian country 

under the 1953 Act.” Kennerly, 400 U.S. at 427. 

 All five of these Supreme Court cases – John, DeCoteau, 

McClanahan, Williams, Kennerly – equated the term “reservation” with 

“Indian country” for decades. The State of Washington showed a similar 

understanding when it assumed optional jurisdiction over Indian lands 

under Public Law 280 in 1957 and 1963. Washington’s assumption of 

jurisdiction in 1957 adopted a virtual “kitchen sink” definition of “Indian 

country” as used in PL 280: “Indians and Indian territory, reservation, 

country, and lands within the State.” Washington Session Laws 1957, ch. 
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240, §1 (codified as amended at RCW 37.12.020). It specifically exempted 

three tribes that had lobbied to be excluded from the state law: “the Colville, 

Spokane, or Yakima tribes or reservations.” Id., §2. This exemption 

demonstrates that the Washington Legislature equated the term 

“reservation” with “Indian country” in PL 280 because there was no 

language exercising state jurisdiction over remaining tribal lands.7 

 PL 280 was amended in 1963 in response to several criminal and 

juvenile decisions that ruled the State lacked jurisdiction over actions 

involving Indians on lands under jurisdiction of the three exempted tribes. 

See Seymour v. Superintendent, 368 U.S. 351, 82 S.Ct. 424, 7 L.Ed.2d 346 

(1962); Adams v. Superior Court, supra at n. 7; In re Colwash, 57 Wn.2d 

196, 356 P.2d 994 (1960); Washington’s Public Law 280, Jurisdiction on 

Indian Reservations, 53 Wash.L.Rev. 701 (1978); Washington Session 

Laws 1963, ch. 36, §1. It again reflected that Washington believed its Public 

Law 280 jurisdiction extended only to “reservations” by unilaterally 

 
7 Section 5 of the 1957 law stated that the “jurisdiction assumed pursuant to this Act is 
subject to the limitations and provisions of (Public Law 280).” Id. In State ex rel. Adams 
v. Superior Court, 57 Wn.2d 181, 182-84, 356 P.2d 985 (1960), the Court stated: “The 
relator contends that the jurisdiction of the federal government over Indian tribes and 
enrolled members of such tribes, while they are on Indian reservations, is exclusive.  We 
agree. . . (citing Williams v. Lee, supra) . . . the United States Supreme Court has 
recognized the exclusive jurisdiction of Congress over the affairs of enrolled Indians on 
Indian reservations.” Adams involved whether an individual allotment was also under 
exclusive federal jurisdiction and concluded that it was.  Id. at 189.  The Court noted that 
the 1957 State PL 280 statute, which exempted the Colville Reservation from State 
jurisdiction, did not vest State jurisdiction over any Colville lands. Id. at 184-85. 
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assuming jurisdiction over fee lands within a reservation but exempting 

“tribal lands or allotted lands within an established reservation and held in 

trust” from state jurisdiction. RCW 37.12.020.8  

 This history – both federal and state – shows that the terms 

“reservation” and “Indian country” were equated before 1995 when RCW 

82.38.310(1) was enacted and did not change until after the Chickasaw 

decision was issued. DOL’s argument that the Legislature knew the 

difference between the two terms when it enacted RCW 82.38.310(1) is 

wrong. Washington case law supports the proposition that understanding of 

a term can change over time. See State v. Wright, 84 Wn.2d 645, 650, 529 

P,2d 453 (1974) (interpretation of different laws addressing treatment of 

 
8 DOL misinterprets this 1963 law, arguing that the language means that the State 
assumed jurisdiction “only on tribal lands outside of established Indian reservations.” 
DOL Response at 20. This is not what the legislation intended. It assumed jurisdiction 
over fee lands, including tribal fee lands, within a reservation; there is no mention of 
lands outside a reservation in the bill or its legislative history. Adams, supra, held that the 
State did not acquire jurisdiction over trust allotments not on a reservation. The 1963 bill 
fixed that issue. Since tribal trust lands were held by State v. Jim, 173 Wn.2d 672, 273 
P.3d 434 (2012), to be an “established reservation” under the statute, any tribal trust 
lands, on- or off-reservation, are exempted from state jurisdiction under the statute. 

In his signing statement for SB 56, the 1963 amendment to RCW 37.12.010, 
Governor Albert Rosellini stated that the “bill permits the State of Washington to assume 
full and complete jurisdiction of Indians and on all tribal lands,” then stated that the bill 
exempted “Indians when they are on their tribal lands or their allotted lands within an 
established reservation and on lands held in trust by the United States.” Governor’s 
Message to the Senate in Connection with signing of Senate Bill No. 56, Wash. S.J., 38th 
Leg, Ex. Sess. 939 (1963) (Emphasis added). The addition of the word “on,” which does 
not appear in the legislation, adds a different category of land exempted from the 
assumption of state jurisdiction – any tribal land in trust. The Governor’s intent is part of 
legislative intent in statutory interpretation. State v. Zack, 2 Wn.App.2d 667, 672-73, 413 
P.3d 65 (2018). 
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ocean beaches as state highways; statutes must be read in sequence “since 

legislative policy [] and economic and sociological conditions change”). 

 In addition, DOL inappropriately includes only part of the in pari 

materia rule. DOL’s incomplete discussion of the rule omits two critical 

components. First, any statutes being read in pari materia must be read in 

sequence, giving preference to the more recently enacted statute. Hallauer 

v. Spectrum Props., Inc., 143 Wn.2d 126, 146, 18 P.3d 540 (2001); Tunstall 

v. Bergeson, 141 Wn.2d 201, 211, 5 P.3d 691 (2000).9 In the present case, 

the “Indian country” statutes identified by DOL are more recent than RCW 

82.38.310. 

 Second, and more importantly for the present appeal, applying the 

in pari materia rule requires that statutes being considered together under 

the rule be read as one law: “‘In ascertaining legislative purpose, statutes 

which stand in pari materia must be read together as a unified whole, to the 

end that a harmonious, total statutory scheme evolves which maintains the 

integrity of the specific statutes.’” Hallauer, 143 Wn.2d at 146 (quoting 

State v. Wright, supra); Champion v. Shoreline Sch. Dist. No. 412, 81 

 
9 Tunstall bases its statutory interpretation discussion on the precept that “A fundamental 
rule of statutory construction is that the court must interpret legislation consistently with 
its stated goals.  Weyerhaeuser Co. v. Tri, 117 Wn.2d 128, 140, 814 P.2d 629 (1991).” 5 
P.3d at 697. 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40V4-S920-0039-4448-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40V4-S920-0039-4448-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40V4-S920-0039-4448-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WH90-003F-W3K2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WH90-003F-W3K2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WH90-003F-W3K2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0B0-003F-W393-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0B0-003F-W393-00000-00&context=
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Wn.2d 672, 674, 504 P.2d 304 (1972). As held in State v. Houck, 32 Wn.2d 

681, 684-85, 203 P.2d 693 (1949): 

Statutes in pari materia must be construed together.  Statutes in pari 
materia are those which relate to the same person or thing, or the same 
class of persons or things; and in construing a statute, or statutes, all 
acts relating to the same subject matter or having the same purpose, 
should be read in connection therewith as together constituting one 
law.  The object of the rule is to ascertain and carry into effect the 
intent of the legislature, and it proceeds upon the supposition that the 
several statutes having to do with related subject matters were 
governed by one spirit or policy, and were intended to be consistent 
and harmonious in their several parts and provisions.  State ex rel. 
American Piano Co. v. Superior Court, 105 Wash. 676, 178 Pac. 827; 
Paltro v. Aetna Cas. & Surety Co., 119 Wash. 101, 204 Pac. 1044. 
 

 Applying the complete in pari materia rule to the present appeal, it 

is clear that “reservation” in RCW 82.38.310(1) and “Indian country” in the 

cigarette and marijuana tax compact statutes must be read as synonymous. 

As DOL admits, the subject matter, intent and purpose of all three statutes 

is the same. Since the term “Indian country” includes the Samish Tribe’s 

Campbell Lake Trust Property, so must the term “reservation” in RCW 

82.38.310(1). 

4. Conclusion. 

 The Samish Tribe’s Campbell Lake Trust Property qualifies as a 

reservation pursuant to RCW 82.38.310(1) under almost every relevant 

statutory interpretation principle. It qualifies under the dictionary definition 

of the term. The legislative intent in enacting RCW 82.38.310 was to end 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WH90-003F-W3K2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2TV0-003V-7224-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2TV0-003V-7224-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2TV0-003V-7224-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2H50-003V-701N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2H50-003V-701N-00000-00&context=
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all potential tribal-state fuel tax disputes by diverting those disputes to a fuel 

tax compact arrangement. The legislative history of the statute shows that 

the Legislature intended to include tribal trust lands within the statute’s 

ambit. Applying the last antecedent rule to the structure of the law shows 

that the second reference to the term “reservation” applies only to where an 

individual tribal member can locate a fuel station. The “same meaning” 

statutory interpretation presumption dissipates when the context of the 

statute is shown to have a contrary intent. Correct application of the in pari 

materia rule requires that statutes addressed to the same general subject 

matter must be read as one harmonious whole. 

 Under all these statutory interpretation rules, the Samish Tribe’s 

trust property qualifies as “reservation” and the Tribe is eligible to negotiate 

a fuel tax compact with DOL for a station located on that property. The 

decisions of the Superior Court and DOL Director must be reversed, and 

DOL directed to negotiate a fuel tax compact with the Samish Tribe. 

  
Submitted this 8th day of October 2019. 

 

      
Craig J. Dorsay, WSBA# 9245 
Dorsay & Easton LLP 
1737 NE Alberta St, Suite 208 
Portland, OR  97211-5890 
503-790-9060 
craig@dorsayindianlaw.com 
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Court of Appeals, Division I, and to be served via email through the Court’s 

electronic filing system to: 

Michelle A. Carr, Attorney for Respondent 
MichelleC2@atg.wa.gov 
 
Mary Tennyson, Attorney for Respondent 
MaryT@atg.wa.gov 
 
I also directed my assistant to email a true and correct copy to: 
LALOlyEF@atg.wa.gov 
 
 
SIGNED in Portland, Oregon, this 8th day of October 2019. 
 
       
 
 

      
     Craig J. Dorsay, WSBA# 9245 
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DORSAY & EASTON LLP

October 08, 2019 - 9:15 AM

Transmittal Information

Filed with Court: Court of Appeals Division I
Appellate Court Case Number:   79733-6
Appellate Court Case Title: Samish Indian Nation, Appellant v. Department of Licensing, Respondent
Superior Court Case Number: 18-2-00876-2

The following documents have been uploaded:

797336_Briefs_20191008091223D1572139_3125.pdf 
    This File Contains: 
     Briefs - Appellants Reply 
     The Original File Name was 2019-10-08 Samish Reply Brief - FINAL.pdf

A copy of the uploaded files will be sent to:

LalOlympiaCal@atg.wa.gov
jj@dorsayindianlaw.com
michelle.carr@atg.wa.gov

Comments:

Sender Name: Jerusha Matekovich - Email: jj@dorsayindianlaw.com 
    Filing on Behalf of: Craig Jones Dorsay - Email: craig@dorsayindianlaw.com (Alternate Email:
kellyd@dorsayindianlaw.com)

Address: 
1737 NE Alberta St,
Suite 208 
Portland, OR, 97211 
Phone: (503) 790-9060

Note: The Filing Id is 20191008091223D1572139
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