
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 
 
 
CURTIS TEMPLE,  
 

Plaintiff, 
 
v. 
 
LAWRENCE ROBERTS, Assistant 
Secretary of Indian Affairs, 
Department of Interior, Bureau of 
Indian Affairs; TIM LAPOINTE, 
Northern Plains Regional Director, 
Department of Interior, Bureau of 
Indian Affairs; CLEVE HER MANY 
HORSES, Superintendent, Pine Ridge 
Agency, Bureau of Indian Affairs; 
LIONEL WESTON, Branch of Realty, 
Pine Ridge Agency, Bureau of Indian 
Affairs, Department of Interior, 
 

Defendants. 
 

 
                CIV. 15-5062-JLV 
 

 
REPLY BRIEF IN SUPPORT OF 

UNITED STATES’ PARTIAL 
MOTION TO DISMISS PLAINTIFF’S 
SECOND AMENDED COMPLAINT 
AND TO DISMISS INDIVIDUAL 

DEFENDANTS AND SUBSTITUTE 
THE APPROPRIATE PARTY 

DEFENDANT 

  
 Plaintiff responds to the United States’ motion to dismiss arguments with 

a failure to state a claim framework in mind. See Docket 159 at 1-2 (citing Rule 

12(b)(6)1 cases as the standard). Plaintiff neglects to address that many of the 

                                       
1 In his “Legal Standard” section, Plaintiff cites Johnson v. City of Shelby, 135 S. 
Ct. 346 (2014), for the proposition that his factual allegations “can support a 
claim under any potential theory, not solely on the pleader’s chosen legal theory.” 
Docket 159 at 2. But, the specific posture of Johnson was such that plaintiffs’ 
case was dismissed solely for their “failure to invoke 42 U.S.C. § 1983 in their 
complaint[,]” which turned on a small legal technicality. Id. at 346. Accordingly, 
this case does not apply to these facts. Not only is Plaintiff’s representation of 
Johnson misguided, but the statement conflates two issues. First, the United 
States argues in many instances that Plaintiff’s factual pleadings fail to meet the 
spirit of Twombly and Iqbal because there are no specific factual allegations 
alleged against individual defendants. The United States separately argues that 
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United States’ arguments are premised on challenges to the Court’s subject 

matter jurisdiction.  

 Here, Plaintiff brings new claims against the Bureau of Indian Affairs 

(“BIA”), but he failed to present those claims in the first instance to the agency 

for resolution. Accordingly, he has failed to exhaust his administrative remedies, 

and these claims should be dismissed without prejudice. Next, Plaintiff argues 

that he has properly exhausted all claims pertaining to the first and second 

impoundments because he appealed some letters issued by the Pine Ridge 

Agency Superintendent. Plaintiff fails to explain how this Court may obtain 

jurisdiction to hear these matters when he neglected to appeal the two final 

agency actions pertaining to the two impoundments within the timeframe 

mandated by regulation. Thus, he failed to exhaust his administrative remedies 

within a mandatory timeframe, and these claims should be dismissed with 

prejudice. Furthermore, this Court has previously dismissed certain claims 

(damages calculations and pre-impoundment claims) and has reaffirmed that 

decision through a second decision that led to the Second Amended Complaint. 

See Dockets 55 at 14-16; Docket 147 at 11. Under the law of the case doctrine, 

those arguments that were raised in his Second Amended Complaint should 

                                       
Plaintiff’s Second Amended Complaint is deficient under the Federal Rules of 
Civil Procedure, which require the pleader to state the source of jurisdiction for 
any proposed claims, as Federal Courts are those of limited jurisdiction, and the 
Rules place the burden on plaintiffs to establish subject matter jurisdiction 
exists when challenged. It seems Plaintiff continues his attempt to hurl bald and 
unsupported factual allegations against the wall and asks the Court to sort them 
out for him through a proper legal theory. 
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again be struck and Plaintiff admonished for his disregard of clear Court 

guidance. 

 Next, Plaintiff’s attempt to seek money damages in a clear Administrative 

Procedure Act (“APA”) case should be rejected out of hand. Any attempt to obtain 

money damages should be left to his companion claim under the Federal Tort 

Claims Act (“FTCA”). Finally, Plaintiff concedes in his responsive brief that the 

Court will likely find he has failed to state a claim against any defendant in his 

individual capacity and requests leave to amend. At this stage of the proceedings, 

in the fourth year of litigation, the Court should reject this attempt and find that 

Plaintiff has failed to state a claim against any individual and any attempt to 

again amend the Complaint should be found prejudicial and contrary to the 

interests of justice. 

ARGUMENT 

I. Failure to Exhaust Administrative Remedies 

 Plaintiff does not grasp the nuance of the United States’ failure to exhaust 

arguments. Instead, arguing that his two appeals before the Interior Board of 

Indian Appeals (hereafter “IBIA”) absolve him of any number of shortcomings 

related to when and how he has appealed any adverse agency decisions. He also 

seems to indicate that these appeals are all-encompassing of any claim that may 

stem from the two impoundments of his cattle or “new” claims that post-date the 

Superintendent’s and Regional Director’s decisions. This is contrary to law.  
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 Plaintiff also argues that this Court cannot make a determination as to 

whether he has exhausted his administrative remedies, but that only the IBIA2 

can determine if certain claims have been exhausted. Docket 159 at 2. First, the 

IBIA cannot determine whether Plaintiff’s new claims regarding the definition of 

“public sale” or his survey demands have been exhausted because they were 

raised for the first time in the Amended Complaint, and therefore, are not before 

the IBIA. What is more, a district court must determine its own subject matter 

jurisdiction over a matter, which would include a consideration of administrative 

exhaustion. See Int’l Ass’n of Fire Fighters v. City of Clayton, 320 F.3d 849, 850 

(8th Cir. 2003) (stating that “federal courts are under an independent obligation 

to examine their own jurisdiction[.]”) (citations and quotations omitted); see also 

Fed. R. Civ. P. 12(h)(3) (“If the court determines at any time that it lacks subject-

matter jurisdiction, the court must dismiss the action.”). 

 The United States has argued since this lawsuit’s inception that it was 

premature because Plaintiff failed to timely raise issues through the 

administrative process prior to commencing claims in federal court. If anything, 

Plaintiff’s argument that the Court cannot make any decision on exhaustion of 

administrative remedies until the IBIA rules, proves the point that there is no 

current source of jurisdiction for the Court now. 

                                       
2 Plaintiff also argues that an exhaustion of administrative remedies issue should 
be held until summary judgment, so discovery may be completed and cites 
Wright v. North Carolina, 787 F.2d 356 (4th Cir. 2015). Docket 159 at 3. Plaintiff 
neglects to note his main claims are APA claims and constitutional challenges. 
Generally, discovery is unnecessary in these instances case because review is 
limited to the Administrative Record and challenges to the constitutionality of 
the regulations would require limited discovery. 
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The public policy reasons behind administrative exhaustion here, in 

particular when asking for interpretation of an agency’s own regulations, would 

strongly support exhaustion prior to asking a district court to determine what 

the BIA’s own regulatory scheme means. See Granville House, Inc. v. Dep’t of 

Health & Human Servs., 715 F.2d 1292 (8th Cir. 1983) (noting that a reviewing 

court generally affords some deference to an agency’s interpretation of its own 

regulations) (citing United States v. Larionoff, 431 U.S. 864, 872-73 (1977))); see 

also Sierra Club v. Robertson, 784 F. Supp. 593, 598 (W.D. Ark. Nov. 27, 1991) 

(stating that the agency should be afforded the opportunity to interpret complex 

regulations in the first instance and develop the factual record). Furthermore, 

allowing exhaustion “not only serves interests in administrative autonomy and 

efficiency but also assists ultimate judicial review” because it allows the agency 

“an opportunity to make a factual record.” Robertson, 784 F. Supp. at 598 

(citations and quotations omitted). 

Plaintiff makes a number of casual references to the futility of exhaustion; 

that exhaustion is not required when a constitutional claim is made or when 

irreparable injury is shown; or if administrative remedies are inadequate. Docket 

159 at 3. Finally, Plaintiff argues that exhaustion is not required where monetary 

damages are being claimed. Id. Plaintiff raises these arguments, but he does not 

argue how they are applicable to his case or to any of his claims. Unsupported 

arguments are deemed waived or should be ignored. See Chay-Velasquez v. 

Ashcroft, 367 F.3d 751, 756 (8th Cir. 2004) (“Since there was no meaningful 

argument on this claim in his opening brief, it is waived.”).    
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A. Claims that Have Yet to be Exhausted 

Plaintiff argues the United States did not specify which claims have not 

been exhausted. Docket 159 at 3-4. The United States was very specific (in fact 

including subheadings in its opening brief that specified exactly the challenges) 

that the two claims that have never been raised before the agency are the 

challenge to the BIA’s interpretation of “public sale” and Plaintiff’s claim the BIA 

failed to survey his individually-owned land. 

First, Plaintiff does not disagree that he has never timely appealed the 

BIA’s interpretation of “public sale” found in 25 C.F.R. § 166.811 to the 

Superintendent or the Regional Director and up to the IBIA. Instead, he makes 

an argument that the BIA’s interpretation of “public sale” is wrongheaded on its 

face rather than addressing the failure to exhaust issue directly, as he must. 

Plaintiff also argues that exhaustion is not required by the regulations or 

statutes in this case. However, the regulatory scheme provides a natural 

opportunity to challenge the manner of the sale of impounded cattle when the 

final agency decision letter is sent. Plaintiff was both aware that a public sealed 

bid process would be utilized well in advance of sale(s), and he knew that the 

BIA was utilizing that process for both impoundments because Plaintiff had 

threatened traditional auction houses from working with the BIA to sell his 

cattle. See, e.g., Dockets 60, 60-1, 60-3, 61, 82 ¶¶ 8-20, 82-5, 82-6 (discussing 

Plaintiff’s threats to the Platte Valley Livestock Auction and the Mitchell 

Livestock Auction, respectively). 
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Plaintiff had the chance to appeal the BIA’s definition of “public sale” up 

the administrative chain because the sealed bid process was utilized when the 

cattle impounded in August of 2015 were sold in April of 2016. The final decision 

letter from the BIA was issued on September 28, 2016. That letter provided that 

it was the BIA’s: 

final assessment of damages, costs, and penalties . . . for the 
trespass of livestock on Indian land . . . for the livestock trespass 
that was ended when the BIA impounded livestock on August 19, 
2015 and subsequently sold . . . at public sale on April 6, 2016 and 
April 27, 2016[.] 
 

Docket 118-1 at 1 (emphasis added). Further, the letter provided the following 

appeal rights3: 

You may appeal this decision by writing a letter of appeal to the 
Regional Director, 115 4th Avenue SD, Aberdeen, South Dakota 
57401, in accordance with the regulations in 25 CFR Part 2, copy 
attached. 
 
Your notice of appeal must be filed in this office within 30 days of 
the date you receive this decision. The date of filing your notice of 
appeal is the date it is postmarked or the date it is personally 
delivered to this office. Your notice of appeal must include your 
name, address, and telephone number. It should clearly identify the 
decision being appealed. If possible, attach a copy of the decision. 
The notice and the envelope in which it is mailed should be clearly 
labeled “Notice of Appeal.” Your notice of appeal must list the names 
and addresses of interested parties known to you and certify that 
you have sent them copies of the notice. You must also send a copy 
of the appeal to the Regional Director, at the address given above. 
 
If no appeal is timely filed, this decision will become final for the 
Department of the Interior at the expiration of the appeal period. No 
extension of time will be granted for filing a notice of appeal.  
 

Docket 118-1 at 4. 

                                       
3 It should be noted that the final decision letter for the cattle impounded in June 
of 2016 and dated January 3, 2017, contains identical appeal rights language. 
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However, Plaintiff failed to appeal this letter. Even if Plaintiff contends that 

he has raised arguments challenging the definition of “public sale” in his 

currently pending IBIA4 appeals, those appeals relate to decisions of the Regional 

Director from March 14, 2016, and July 18, 2016. Those Regional Director 

decisions predate the sale or redemption of each set of impounded livestock. 

Plaintiff cannot expand the scope of his IBIA appeals to include information that 

was not yet before the Superintendent and/or Regional Director at the time of 

their decisions. 43 C.F.R. § 4.318 (“An appeal will be limited to those issues that 

were . . . before the BIA official on review.”). Plaintiff’s appeal of the Regional 

Director’s March 14, 2016 decision cannot reach challenges to BIA actions 

regarding the sale of impounded livestock that postdate that decision. The same 

is true for his appeal of the July 18, 2016 decision related to the second 

impoundment.  

Plaintiff had the ability to raise administrative challenges related to each 

impoundment after the BIA issued each Final Assessment of Damages, Costs, 

and Penalties, but he failed to appeal in the time afforded by the regulation. 

These failures do not allow subject matter jurisdiction to vest in this Court. 

Next, as to the survey argument, Plaintiff cites two cases for the 

proposition that the BIA’s trust responsibility to “account separately for each 

                                       
4 Plaintiff failed to raise the definition of “public sale” in his notice of appeal to 
the Superintendent and the Regional Director. Even if he has challenged the 
definition of “public sale” in front of the IBIA, the legal theory that a Plaintiff 
cannot raise an argument for the first time on appeal would apply to bar his 
claim. See Dorothy v. Little Rock Sch. Dist., 7 F.3d 729, 734 (8th Cir. 1993) 
(stating “we do not consider arguments raised for the first time on appeal.”). 
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owner’s trust land” equates to the BIA being required to survey and/or fence 

Plaintiff’s land that is contained within the boundaries of Range Units that are 

not permitted to him. Docket 159 at 4. The first, Mitchell5 v. United States, 463 

U.S. 206 (1983), stands for the general proposition that certain statutes and 

regulations establish some fiduciary obligations of the United States for the 

management and operation of Indian lands and resources.  

There is no indication in this case that the BIA has an obligation to survey 

an individual’s lands and fence the lands absent express citation to a statute or 

regulation affording such a right. Instead, the Oglala Sioux Tribe’s grazing 

ordinances actually require Plaintiff to fence his individually-owned land 

contained within the Range Units. See, e.g., Docket 135-1 at 15 (Oglala Sioux 

Tribal Ordinance 17-15 at 13) (stating a landowner who withdraws land from a 

range unit “for their own grazing or farm use” shall “fence and maintain fencing 

of their land from the surrounding range unit with a standard three wire stock 

tight fence.”); Docket 14-1 at 14 (Oglala Sioux Tribal Ordinance 11-05) (mirroring 

language in 17-15 about fencing). 

Furthermore, Cobell v. Salazar, 573 F.3d 808 (D.C. Cir. 2009), seems to 

apply in the limited context of beneficiaries of Individual Indian Money trust 

accounts were generally entitled to an accounting of trust funds, and that the 

United States may have violated their fiduciary duties to those individuals under 

                                       
5 Plaintiff provided the incorrect citation and no pin cite in Mitchell and no pin 
cite to Cobell, so it was difficult for the United States to glean what part of these 
cases he is citing to stand for his proposition, if any. 

Case 5:15-cv-05062-JLV   Document 168   Filed 03/08/19   Page 9 of 28 PageID #: 2304



10 
 

the specific facts of Cobell. Again in that instance, the Court discussed duties 

provided for in specific statutes and/or regulations. Plaintiff’s empty assertion 

that such a duty or right exists is insufficient to survive a motion to dismiss. 

Next, contrary to Plaintiff’s argument, the United States does argue 

exhaustion is required for all of his claims (except constitutional challenges) prior 

to jurisdiction vesting in this Court. Plaintiff had various remedies available to 

him to challenge the survey issue, including raising the agency’s alleged failure 

to act6 under the APA. The United States’ sovereign immunity is only waived 

under the APA under one of two methods. The first is under 5 U.S.C. § 702, 

where the claimant must first “identify some agency action” and then “show that 

he has suffered a legal wrong or been adversely affected by that action within the 

meaning of a relevant statute.” Wright v. Langdeau, 158 F. Supp. 3d 825, 831 

(D.S.D. Jan. 25, 2016) (quoting Preferred Risk Mut. Ins. Co. v. United States, 86 

F.3d 789, 792 (8th Cir. 1996) (internal quotations and citations omitted)). 

Secondarily, a federal court can review a claim when there is “a final agency 

action for which there no other adequate remedy in a court.” Id. (quoting Lujan 

v. Nat’l Wildlife Federation, 497 U.S. 871, 882 (1990) (internal quotations 

omitted)). 

Here, Plaintiff has identified no relevant statute through which he was 

legally wronged as discussed above. As such, exhaustion is required because the 

                                       
6 See 25 C.F.R. § 2.8, which provides the appeal process for alleged agency 
inaction and is a different process than the standard appeal process contained 
within 25 C.F.R. § 2.9. Specifically, there are expedited timelines for review of 
the alleged inaction to the official and the IBIA. 
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agency should be required to consider its own conduct or failure to act in the 

first instance and there is an adequate remedy available to Plaintiff in the IBIA, 

where he is currently litigating other related issues. See Lujan, 497 U.S. at 883 

(“When, as here, review is sought not pursuant to specific authorization in the 

substantive statute, but only under the general review provisions of the APA, the 

agency action in question must be final agency action.”) (quoting 5 U.S.C. § 704) 

(internal quotations omitted). It is Plaintiff’s burden in defending a motion to 

dismiss for lack of subject matter jurisdiction to establish his source of 

jurisdiction, which he fails to do here. 

B. Failure to Timely Exhaust Administrative Remedies under 
43 C.F.R. § 4.314 Results in Lack of Subject Matter 
Jurisdiction 

 
 Plaintiff seems to argue that because he appealed one or two of the many 

letters from the BIA related to his multi-year trespass, it is a catchall and 

wholesale replacement for appealing the correct final agency action(s). At the 

time the two impoundment and notice of sale and redemption procedures letters 

were issued, they were not final actions in the view of the BIA, and Plaintiff was 

advised of such. There were additional steps before finality attached; namely, 

either redemption of the impounded cattle or sale of the impounded cattle with 

distribution or application of the proceeds. 

Plaintiff appealed these two impoundment and notice of sale and 

redemption procedures letters anyway. The Great Plains Area Regional Director 

told Plaintiff his appeals were not yet proper. See, e.g., Docket 118-1 at 2 

(Regional Director’s March 14, 2016 decision providing that Plaintiff had “the 
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ability to administratively challenge the BIA’s monetary levies after livestock are 

redeemed or sold[.]”). This Court also directed Plaintiff to appeal the assessment 

of damages, costs, and penalties after the time of redemption/public sale. Docket 

55 at 16. 

With all of this notice, Plaintiff knowingly chose not to appeal the final 

decision letters from the BIA. His incorrect and untimely challenge to a prior 

informational letter from the BIA is insufficient to preserve his appeal when there 

are specific regulatory provisions that prohibit jurisdiction from vesting in federal 

courts unless the proper final decision is timely appealed within the timeframe 

afforded by the regulations. See 43 C.F.R. § 4.314; 25 C.F.R. § 2.6. 

Next, Plaintiff argues that the damages calculation remains open to debate 

because the redemption amount did not change much from the initial 

impoundment and notice of sale and redemption procedures letter until the BIA’s 

final determination of trespass and the final assessment of damages. Docket 159 

at 7. As this Court cited in its initial Order denying Plaintiff’s original TRO: 

As a general matter, two conditions must be satisfied for agency 
action to be “final”: First, the action must mark the consummation 
of the agency's decisionmaking process—it must not be of a merely 
tentative or interlocutory nature. And second, the action must be 
one by which rights or obligations have been determined, or from 
which legal consequences will flow. 

 
Docket 55 at 24 (citing Hawkes Co. v. United States Army Corps of Engineers, 

782 F.3d 99, 999 (8th Cir. 2015) (citation omitted)). This initial letter did not 

mark the consummation of the BIA’s decisionmaking process. Furthermore, the 

first impoundment and notice of sale and redemption procedures letter itself told 

Plaintiff that his “calculated costs” as of August 21, 2015 were approximately 
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$274,402.46, but that he would be responsible for additional “yardage and feed 

costs” while the impounded cattle were held and that those “costs will increase 

daily and must be paid to the holding facility before you can redeem your 

livestock.” Docket 12-1 at 2. Furthermore, the letter itself did not include appeal 

rights.  

 Conversely, the two “final letters” that Plaintiff did not appeal stated “[t]his 

letter provides the Bureau of Indian Affairs’ (BIA) final assessment of damages, 

costs and penalties . . . for the trespass of livestock on Indian land, specifically 

for the livestock trespass that was ended when the BIA impounded livestock on 

August 19, 2015, and subsequently sold those impounded livestock at public 

sale on April 6, 2016 and April 27, 2016, after Mr. Temple failed to redeem the 

livestock.” Docket 118-1. Plaintiff’s argument that his appeals of two letters in 

this litigation save him from following mandatory procedural hurdles should fall 

flat. 

II. Motion to Strike/Dismiss Claims Previously Dismissed 

A. Pre-Impoundment Claims Alleged Again in the Second Amended 
Complaint 
 

Plaintiff begins his argument under this section by again restating that 

motions to strike are disfavored by courts and asserting the same hollow 

argument he raised in response to the Government’s first attempt to strike claims 

that had been dismissed previously. Since that time, the Court has explicitly told 

Plaintiff that his Amended Complaint had “two main problems” involving the law 

of the case and shotgun pleadings. Docket 147 at 7. The Court also stated that 

those deficiencies “require[] plaintiff to file a second amended complaint without 
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the deficiencies the court describes below.” Id. The Court stated “[b]ecause 

plaintiff does not provide sufficient and new facts to the contrary, the February 

2016 order prohibits plaintiff from pursuing some of the causes of action in the 

amended complaint relating to pre-impoundment7 or the BIA’s assessment and 

damage calculation.” Docket 147 at 8.  

The Court did not specify exactly which claims were barred, but stated 

that “multiple claims in the amended complaint are barred by the February 2016 

order” and that the plaintiff cannot reallege those causes of action to protect the 

settled expectations of the parties, promote judicial efficiency, and ensure 

uniformity of decisions. Id. (citing Sprint Commc’ns Co., L.P. v. Lozier, 860 F.3d 

1052, 1056 (8th Cir. 2017)). The Court also stated that Plaintiff’s Amended 

Complaint violated the law of the case doctrine and ordered him to file a Second 

Amended Complaint that was consistent with the law of the case. Id. at 9. 

Plaintiff argues that he should be able to argue that his land was 

improperly included in the Tribal Range Management Program and to argue 

about the legality of the BIA’s Form 5-5525. Docket 159 at 8. Plaintiff argues 

that the Tribe has no involvement in these decisions and it is solely a claim 

                                       
7 The “Pre-Impoundment Claims” phrase was a header used by the Court in its 
order granting portions of the United States’ initial motion to dismiss and 
denying Plaintiff’s initial request for a Temporary Restraining Order (Docket 55 
at 14, Subsection A), and the United States asserts it encompasses the following 
of Plaintiff’s improper claims alleged in this Second Amended Complaint: 
Plaintiff’s allotted lands are not part of the Tribal Range Management Program; 
specifically that he notified the Superintendent that his land was not part of the 
Range Management Program, that he had not filed a Form 5-5525, that the BIA 
had not provided 180 days’ notice of Allocation, or that he had removed his land 
from the Range Management Program in writing. 
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against the BIA. Even if that is a valid statement, Plaintiff never challenged any 

of these issues with the BIA directly in real time through the administrative 

process. The majority of these allegations are years’ old and predate, by a large 

amount, the first instance of impoundment that triggered this lawsuit. 

Additionally, the Court has already determined that it did not have 

jurisdiction over pre-impoundment claims because “Mr. Temple’s allegations 

surrounding the tribe’s grazing permit allocation process underlie his 

repudiation of the BIA’s determination that his cattle were in trespass. The 

resolution of Mr. Temple’s grazing permit allegations requires interpretation of 

[tribal law].” Docket 55 at 14. All of the pre-impoundment claims that involve 

interweaving of Tribal and BIA decisionmaking regarding the allocation process 

and execution of grazing permits that predate the first impoundment, prohibit 

litigation of these dismissed claims under law of the case. Furthermore, it 

appears Plaintiff is indirectly challenging the Court’s initial ruling dismissing 

these claims by continuing to assert previously dismissed claims rather than 

directly challenging a settled decision. Plaintiff could have filed a proper8 motion 

to amend or correct under Federal Rules of Civil Procedure 59 or 60 or he must 

await his appeal to the Eighth Circuit Court of Appeals.  

Finally, Plaintiff has brought forth no new facts on this subject in his 

Second Amended Complaint as the Court told him he must following dismissal 

of claims from his Amended Complaint. See Docket 147 at 8 (“Because plaintiff 

                                       
8 Plaintiff did file an improper “Post-Hearing Affidavit for Reconsideration of TRO 
Dismissal,” which was not drafted by a lawyer and was dismissed by the Court 
without comment for “[n]o good cause appearing.” See Dockets 62, 63, 64. 
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does not provide sufficient and new facts to the contrary, the February 2016 

Order prohibits plaintiff from pursuing some of the causes of action in the 

amended complaint relating to pre-impoundment or the BIA’s assessment and 

damage calculation.”). These “Pre-Impoundment Claims” have appeared in the 

original Complaint (Docket 1 ¶¶ 9, 22, 29), the Amended Complaint (Docket 89 

¶¶ 12, 25, 32, 37, 42, 61, 72, 83b), and now appear in the Second Amended 

Complaint, but they are all variations on the same claim and law of the case 

directs that they be stricken. 

B. Redemption Amounts/BIA’s Calculation of Damages Alleged Again 
in the Second Amended Complaint 
 

Plaintiff failed to respond to the argument that the redemption amounts 

cannot be alleged again based on the Court’s previous rulings and the law of the 

case. Instead, he solely argues that this issue can be raised in the Second 

Amended Complaint because they “are on appeal to the IBIA.” Docket 159 at 9. 

This is a distinct issue from the failure to exhaust issue, however. This Court 

has already found within this lawsuit that it had “dismissed claims related to 

pre-impoundment events and the BIA’s assessment and damage calculations.” 

Docket 147 at 11. The Court also said that dismissal “struck a vital blow” to 

Plaintiff’s cause of action. Id. (citations omitted).  

As was stated supra, Plaintiff has alleged no new facts that would allow 

the Court to entertain this issue that the Court already determined had to be 

exhausted in front of the agency. And, as stated above, Plaintiff failed to appeal 

the final agency decision that discussed its final damages, costs, and penalties 

and contained appeal rights; thus, any challenge to this claim is barred.  
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III. Lack of Jurisdiction over Negligence Assertions or Claims for Money 
Damages 

 
Plaintiff does not respond to the United States’ argument that any claims 

alleging or referring to negligence in the Second Amended Complaint should be 

stricken; therefore, he has waived that issue entirely. Plaintiff acknowledges in 

his brief that his prayer for relief asks for “judgment for value of the cattle 

impounded and amounts paid for redemption.” Docket 159 at 9. He does not 

acknowledge that this is a blatant request for money damages in an APA case 

and he has a companion tort case where he could, in theory, be awarded any 

monies paid through redemption or impoundment. Instead, he talks out of both 

sides of his mouth by, on one hand, arguing for APA purposes that it is a proper 

equitable remedy that cannot be construed as a request for money damages 

while later arguing it is clearly a request for money damages that proves he has 

a viable Bivens claim against individual defendants. Plaintiff cannot have it both 

ways. 

Plaintiff first cites Pollard v. E.I. du Pont, 532 U.S. 843 (2001), Williams v. 

Pharmacia, Inc., 137 F.3d 944 (7th Cir. 1998) (finding front pay is an equitable 

remedy when reinstatement is not available), and Avitia v. Metropolitan Club, 49 

F.3d 1219, 1232 (7th Cir. 1995) (discussing front pay as a substitute for 

reinstatement) without explanation. These cases seem to be cited to support his 

assertion that sometimes money is awarded as an equitable remedy. Plaintiff 

fails to note that none of these cases involve remedies under the APA, and that 

Pollard answers whether front pay is a type of compensatory damages that is 
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allowable under the statutory scheme involving Title VII claims and 42 U.S.C. § 

1981a(b)(3). The questions posed in these cases are unique to employment 

discrimination or employment claims broadly, and the specific statutory 

language involved in allowable remedies, rather than the question of what 

constitutes equitable relief under the APA. They are not controlling or even 

relevant to an APA analysis and should be ignored. 

Plaintiff’s claims here are for declaratory relief regarding the 

constitutionality of the BIA’s regulations, whether due process was afforded to 

him, and whether the agency acted arbitrarily and capriciously. His redress for 

money damages against the United States, if any, belongs solely in his FTCA case 

that is separate and distinct from this matter.  

IV. Dismissal of Parties and Substitution of Agency 

 Rather than initially arguing that he has stated a claim against Defendants 

individually, Plaintiff begins his response section by immediately asking the 

Court for permission to amend his Second Amended Complaint “to add that he 

is suing the individuals in both their official and individual capacities.” Docket 

159 at 9. Plaintiff knows he has not stated a claim and must resort to a fourth 

request to amend his complaint when he is represented by counsel and has had 

more than three years to draft a complaint that could survive a motion to 

dismiss. This motion to amend should be rejected as prejudicial and out of time, 

and the Court should dismiss any attempt at an individual capacity claim and 

amend the caption to address the relevant agency or its de facto head as a 

placeholder defendant. 
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A. Motion to Amend Pleadings 

 A motion to amend pleadings is typically controlled by Federal Rule of Civil 

Procedure 15. Under Rule 15, a party may amend a pleading with the court’s 

leave, and the Rule generally suggests that a court “freely give leave when justice 

so requires.” Fed. R. Civ. P. 15(a)(2). If the party requests leave to amend outside 

of the scheduling order, then the party must show good cause to modify the 

scheduling order in accordance with Federal Rule of Civil Procedure 16(b). 

Popoalii v. Corr. Med. Servs., 512 F.3d 488, 497 (8th Cir. 2008) (citing Fed. R. 

Civ. P. 16(b)). 

 Rule 16(b) provides that “[a] schedule may be modified only for good cause 

and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4). The good cause standard 

is a higher threshold than the more relaxed standard of Rule 15(a). Sherman v. 

Winco Fireworks, Inc., 532 F.3d 709, 716 (8th Cir. 2008). “What constitutes good 

cause sufficient to justify the modification of a scheduling order necessarily 

varies with the circumstances of each case.” 6A Charles Alan Wright & Arthur 

R. Miller, Federal Practice & Procedure § 1522.2 (3d. ed.). The Eighth Circuit 

Court of Appeals has explained the “good cause” standard as: 

The primary measure of good cause is the movant’s diligence in 
attempting to meet the order’s requirements. While the prejudice to 
the nonmovant resulting from modification of the scheduling order 
may also be a relevant factor, generally, we will not consider 
prejudice if the movant has not been diligent in meeting the 
scheduling order’s deadlines . . . . Our cases reviewing Rule 16(b) 
rulings focus in the first instance (and usually solely) on the 
diligence of the party who sought modification of the order. 
 

Sherman, 532 F.3d at 716-17 (internal citations and quotations omitted). 
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 Plaintiff’s diligence9 in meeting the scheduling order is insufficient to allow 

an amendment at this stage of the litigation. Under the Court’s original 

scheduling order, Plaintiff had until November 30, 2016, to amend the pleadings. 

Docket 70 ¶ 3. Plaintiff filed his first Amended Complaint on October 7, 2016, 

with the Court’s permission to add additional facts given that an additional 

impoundment had occurred since the filing of the original Complaint. Docket 89. 

At that time, Plaintiff added the additional three defendants other than Mr. Her 

Many Horses. Id. The United States filed a partial motion to dismiss and moved 

to dismiss the individual defendants and substitute the agency. See Dockets 94 

& 95. In Plaintiff’s response to that motion, Plaintiff stated that “depositions will 

be taken in January, 2017, and it is anticipated that further facts will be 

discovered that will further sustain a claim against the individual defendants in 

their individual capacities. The complaint will be amended further to make 

further allegations supporting suit against individual defendants in their 

individual capacity.” Docket 106 at 2. Plaintiff asked that “any decision on the 

motion to dismiss the defendants be held in abeyance until depositions are 

completed and further facts in existence to sustain a claim against the 

individuals in their individual capacity.” Id. 

                                       
9 Plaintiff cited three cases at the end of his brief to suggest that motions to 
amend should be freely granted unless a pleading deficiency cannot be overcome 
or the amendment is futile or inequitable. Docket 159 at 9-10 (citing four out-of-
circuit cases). Plaintiff’s citation only discusses Rule 15 rather than Rule 16, 
which is applicable when the request is outside of the scheduling order, as is the 
case here. 
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 After the Amended Complaint and related briefing, the Court set new 

deadlines for this case. Docket 109. This new Scheduling Order did not include 

another deadline to amend the complaint, but instead the first deadline was the 

discovery deadline set for March of 2017. Id. The United States made all BIA 

employees available for Plaintiff to depose from February 1-3, 2017, in Pine 

Ridge, South Dakota. Docket 123 ¶¶ 2-3. During those dates, Plaintiff deposed 

Cleve Her Many Horses and Lionel Weston, in addition to other BIA employees. 

See Docket 121 ¶ 2. Plaintiff has never requested a deposition for Defendants 

LaPointe or Roberts, although Defendant LaPointe has testified at various 

hearings and has provided declarations in support of filings. This matter was 

then stayed for nearly a year while the criminal case against Plaintiff progressed. 

Dockets 129 & 130. The stay was lifted on May 24, 2018. Docket 143. Plaintiff 

and the United States could not agree on a new scheduling order and requested 

resolution of the matter from the Court. Dockets 144 & 145.  

 At that time, the Court ruled on the United States’ pending partial motion 

to dismiss and motion to substitute. Docket 147. There, the Court ordered that 

Plaintiff file a Second Amended Complaint to fix issues with his Amended 

Complaint. At this point, Plaintiff now has his third bite at the apple to properly 

state a claim against individuals, and he had already taken the depositions he 

argued were necessary to provide factual support to state claims against 

individuals. Even so, and as will be discussed in infra section IV.B, Plaintiff only 

stated vague and boilerplate assertions against the Defendants, at best. For 
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these reasons, Plaintiff was not diligent in his attempt to meet the scheduling 

order or to follow the Court’s directives on amending his complaint. 

 Next, the Court should consider the prejudice to the individual defendants 

and the United States in allowing Plaintiff to amend his complaint for the fourth 

time. At the time two of the individuals were deposed, Plaintiff had conceded that 

he did not have enough factual information to state a claim against them 

individually (see Docket 106 at 2), and there was no indication of individual 

capacity claims on the face of the then-in-force complaint. Since August of 2015, 

BIA employees have left the BIA’s employment and retired. Memories continue 

to fade and circumstances change. The United States has had to recalibrate its 

legal strategy with each amendment, with Plaintiff’s continued and deliberate 

trespass on the Range Units, and as Plaintiff’s whims changed. Presently, the 

parties are asking the Court for a motions deadline and trial date. This case is 

nearly to the point of trial. Plaintiff had his chance to amend his complaint 

following the depositions of BIA employees that he requested, and he still 

asserted naked claims. At this stage of the litigation, the United States and each 

individual would be prejudiced by allowing Plaintiff to again reshape his 

complaint and reopen settled matters. 
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B. Plaintiff Failed to State a Claim Against Any Individual.10 

As a secondary argument, Plaintiff argues that he intended to name the 

Defendants in both their official and individual capacities. But a party’s intention 

is not the standard; the standard is whether Plaintiff stated a claim within the 

four corners of his complaint, which he clearly has not accomplished.  

Moreover, when a plaintiff is responding to a motion to dismiss under 

Federal Rule of Civil Procedure 12(b)(6), he “need not provide specific facts in 

support of its allegations, it must include sufficient factual information to provide 

the grounds on which h[is] claim rests, and to raise a right to relief above a 

speculative level.” Wright v. Langdeau, 158 F. Supp. 3d 825, 831 (D.S.D. Jan. 

25, 2016) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 & n.3 

(2007) (internal citations omitted)). Furthermore, Rule 8 of the Federal Rule of 

Civil Procedure “demands more than an unadorned, the-defendant-unlawfully-

harmed-me accusation.” Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)) 

(internal quotations omitted).  

                                       
10 This section of the brief amounts to a Statement of Interest by the United 
States rather than asserting it represents these individuals in their individual 
capacity because representation has not been requested when Plaintiff failed to 
name Defendants in their individual capacity, failed to assert any type of 
factually specific Bivens claims, and clearly asked for equitable relief while failing 
to request money damages from any individual for specific conduct. Instead, the 
United States argues the Court should find all allegations amount to official 
capacity claims and substitute the agency or its de facto head. Further, the Court 
cannot construe a Bivens remedy based on Plaintiff’s pleading deficiencies in the 
ways discussed in Argument IV.B. If the Court allows these allegations to 
proceed, the individuals should be allowed leave to request representation and 
assert robust defenses like qualified immunity, among others. 
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As was stated in the United States’ opening brief, unless a plaintiff clearly 

expresses he is suing an individual in his individual capacity, the law presumes 

that the suit is only against that person in his official capacity. See Swanson v. 

Van Otterloo, 993 F. Supp. 1224, 1233 (N.D. Iowa 1998) (collecting circuit cases); 

Egerdahl v. Hibbing Cmty. Coll., 72 F.3d 615, 619 (8th Cir. 1995); Nix v. Norman, 

879 F.2d 429, 431 (8th Cir. 1989). That should be the result here. 

 Furthermore, Plaintiff’s Second Amended Complaint fails to make specific 

factual assertions against each individual. This Court has already implied as 

much, stating in its August 2018 order that “[a]lmost none of the [new] claims 

highlight specific conduct by any individual defendant.” Docket 147 at 6. The 

Court also said that “[t]he causes of action do not detail how the conduct of 

specific defendants constitutes violations of these regulatory, statutory and 

constitutional provisions.” Id.  

Nothing has changed in the Second Amended Complaint. Plaintiff again 

alleges boilerplate, speculative, and conclusory allegations of misconduct. This 

does not meet the pleading requirements established in Iqbal and Twombly. See 

Iqbal, 556 U.S. at 676 (“[A] plaintiff must plead that each Government-official 

defendant, through the official’s own individual actions, has violated the 

Constitution.”); Twombly, 550 U.S. at 570 (finding that to survive a motion to 

dismiss, the complaint must allege sufficient facts “to state a claim to relief that 

is plausible on its face.”).  

 Plaintiff makes no reference to Defendants Roberts or LaPointe in the 

Second Amended Complaint other than stating their titles (and their general 
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duties and responsibilities in those roles) and broadly stating that they and Cleve 

Her Many Horses arbitrarily or without due process determined Temple’s costs 

owed to BIA for the impoundments. Docket 152 ¶¶ 7-8, 42. The Second Amended 

Complaint is devoid of any assertions regarding specific actions that Mr. Roberts 

or Mr. LaPointe actually took that resulted in individual liability exposure. This 

is insufficient to survive a motion to dismiss. See Tallman v. Reagan, 846 F.2d 

494, 495 (8th Cir. 1988) (“Only federal officials who actually participate in alleged 

violations are subject to a Bivens-type suit.”) (citation omitted). 

Defendant Weston was only discussed three times in the Second Amended 

Complaint. The first reference was discussing his title and job duties and the 

second two references both pertain to his general involvement in the two 

impoundments. Docket 152 ¶¶ 10, 37, 38. Plaintiff makes no mention of conduct 

that would state an individual claim against him, merely asserting that Weston 

impounded cattle during the two impoundments (paragraph 37) and that he 

“unlawfully drove plaintiff’s non-trespassing cattle onto land where the BIA was 

then claiming trespass to establish justification of the impoundment . . . or . . . 

to increase the costs of the impoundment.” Id. ¶ 37. These allegations only raise 

official capacity-type liability, at best. The same is true for Mr. Her Many Horses, 

who is only specifically named in the Second Amended Complaint in a paragraph 

describing his former title and duties at the BIA (paragraph 9) and stating that 

he impounded Temple’s cattle in the two impoundments. Docket 152 ¶ 37. 

Absent more specificity about which rights may have been violated by 

whom and additional facts to support these claims, Plaintiff has failed to state a 
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claim against any Defendant. See Baker v. Chisom, 501 F.3d 920, 924 (8th Cir. 

2007) (agreeing with the district court that the complaint did not clearly state 

that defendants were being sued in their individual capacities because the 

caption was silent as to capacity and there was no clear statements or specific 

pleading of an individual capacity allegations, only cryptic hints) (emphasis 

added); Davis v. S.D. Dep’t of Corrections, Civ. 05-4016, 2005 WL 1593050, at *2 

(D.S.D. June 30, 2005) (dismissing individual defendants because they were 

merely named in the caption but there was “no specific allegations against 

them.”); Foor v. Drover, Civ. 16-3004, 2016 WL 5340525, at *2 (W.D. Mo. Sept. 

23, 2016) (finding plaintiff failed to state a claim against defendants in their 

individual capacity because he did not allege specific causes of actions or raise 

allegations against individuals in their individual capacity). 

 Finally, Plaintiff attempts to have it both ways when he uses his veiled 

request for money damages as a sword and a shield. At its core, Plaintiff’s Second 

Amended Complaint requests equitable relief through a determination that the 

trespass regulations are unconstitutional, that he did not receive due process 

with the trespass and impoundment notices, and that the BIA’s conduct was 

arbitrary and capricious or for specific injunctive relief. The relief requested only 

could be granted, if at all, by federal employees acting in their official capacities 

rather than individual capacities, which amounts to an official capacity claim. 

See Kentucky v. Graham, 473 U.S. 159, 165-66 (1985). Thus, when the action 

challenged is really against the government, the Court should refuse to construe 
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a Bivens claim11 at all. See Correctional Services Corp. v. Malesko, 534 U.S. 61, 

73 (2001) (finding no Bivens action when plaintiff had other avenues to challenge 

the conduct). Plaintiff should not be given another opportunity to amend his 

Complaint to allege individual capacity claims when his Second Amended 

Complaint fails to state a claim against individual defendants.  

CONCLUSION 

 For the reasons stated, the United States requests that the Court dismiss 

any claim that was not properly or timely exhausted at the administrative level. 

The United States further requests that the Court strike those claims that are 

barred by the law of the case, that any claims for money damages be stricken or 

ignored, and that the Court substitute the agency or its de facto head as the sole 

defendant and strike any attempt at individual capacity claims. 

Dated this 8th day of March, 2019. 
 

RONALD A. PARSONS, JR. 
United States Attorney 

 
/s/Meghan K. Roche  
MEGHAN K. ROCHE 
Assistant United States Attorney 
P.O. Box 2638 
Sioux Falls, SD 57101-2638 
(605) 330-4400 
Meghan.Roche@usdoj.gov 
 
 

                                       
11 Furthermore, Plaintiff spends much time in his brief discussing what is 
currently before the IBIA that is related to this case, and he claims would give 
him full redress. He has also previously argued he could obtain full relief from 
the Tribal Court. If a party has another route to challenge the conduct alleged in 
a lawsuit, the Court should not construe any Bivens remedy. See Malesko, 534 
U.S. at 73. 
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      /s/ Meghan K. Roche    
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