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I. INTRODUCTION 

The Fort Sill Apache Tribe (Tribe) has failed to carry its burden to prove that the NIGC’s 

May 2015 Decision denying the Tribe’s appeal of a notice of violation was arbitrary and 

capricious.  The Tribe’s reply brief does not argue that the Tribe meets the statutory requirements 

to qualify for gaming under IGRA’s initial reservation or restored lands exceptions.  Rather, the 

Tribe presents the Court with a host of equitable arguments asking the Court to excuse the Tribe 

from meeting the statutory and regulatory requirements found in the plain language of IGRA and 

its implementing regulations.  

The Tribe has not presented any evidence that undermines NIGC’s well-reasoned 

decision that the Tribe has not established any exception to IGRA that would allow it to conduct 

gaming on the Akela Flats property.  The property does not satisfy the initial reservation 

exception because the Tribe was not recognized in accordance with the federal acknowledgment 

process contained in 25 C.F.R. Part 83.  In addition, the Tribe is not a restored tribe under IGRA 

because it cannot establish that its government to government relationship was ever terminated 

as required by statute.  Finally, the Tribe cannot show that the Akela Flats parcel qualifies as 

restored lands under IGRA.  NIGC’s May 2015 Decision should therefore be upheld and the 

Court should grant Federal Defendants’ cross motion for summary judgment (ECF No. 115).   

II. ARGUMENT 

A. NIGC Properly Concluded That The Tribe Does Not Qualify For 
IGRA’s Initial Reservation Exception. 

In its reply brief, the Tribe does not contend that it meets the clear and unambiguous 

requirements of IGRA’s initial reservation exception.  Instead, the Tribe argues that NIGC 

should have ignored the plain meaning of the exception, because it would be somehow 

inequitable to require the Tribe to comply.  As discussed in Federal Defendants’ Cross-Motion 

for Summary Judgment, IGRA’s requirements to invoke the initial reservation exception are 
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clear.  ECF No. 118.  NIGC’s May 5, 2015 Decision was well-reasoned, fully supported by the 

administrative record, and should not be disturbed by this Court. 

The Tribe first argues that the regulations at 25 C.F.R. Part 292 (which make clear that a 

tribe must be recognized by 25 C.F.R. Part 83 federal acknowledgement process in order to 

qualify for the initial reservation exception) should not apply because NIGC issued its May 2008 

Opinion before the regulations were enacted in August 2008.  ECF No. 126 at 4.  By the Tribe’s 

reasoning, if Part 292 does not apply, then IGRA’s statutory requirement that a tribe be 

recognized by “the federal acknowledgement process” (25 U.S.C. § 2719(b)(1)(B)) cannot refer 

to the Part 83 process.  ECF No. 126 at 4.  The Tribe’s argument misses the mark, however, 

because it is not the Part 292 regulations that import the federal acknowledgement process into 

the statute.  Rather, it is the plain language of IGRA that requires a tribe to be recognized by “the 

federal acknowledgement process.”  25 U.S.C. § 2719(b)(1)(B)(ii) (emphasis added).  Indeed, 

the May 2008 Opinion reached the same conclusion well before the Part 292 regulations were 

adopted, noting that the federal acknowledgement process is a “term of art that is commonly 

understood to refer to the regulations adopted by the Secretary in Part 83 . . . .”  AR00072 

(quoting Grand Traverse Band of Ottawa & Chippewa Indians v. U.S. Atty for the W. Dist. of 

Mich., 46 F. Supp. 2d 689, 699 (W.D. Mich. 1999)).1  The Part 292 regulations reaffirmed and 

reflected what had already been understood about IGRA’s initial reservation exception.       

                                                 

1 As NIGC pointed out in its May 2015 Decision, however, the May 2008 Opinion was not final 
agency action, as determined by the court in Comanche Nation v. United States, No. CIV 5:05-
cv-328-F (W.D. Okla. Oct. 7, 2008).  AR003141; see also Comanche Nation v. United States, 
No. CIV 5:05-cv-00328-F (W.D. Okla. Oct. 7, 2008), ECF No. 115 (Noting that the Tribe had 
withdrawn its request for approval of its gaming ordinance, so “there was no need for the 
chairman of the NIGC, or the full commission, to consider whether to adopt, as the official 
position of the commission, the conclusions set forth in the [May 2008 Opinion].”).  In fact, it 
was not until April 2009 (well after the August 2008 adoption of the Part 292 regulations) that 
the Tribe opened a gaming facility and began gaming on the Akela Flats parcel.  AR003142.  
The actual agency decision that is at issue in this litigation is the May 2015 Decision denying the 
Tribe’s appeal of the July 21, 2009 Notice of Violation.  AR003134-67.  Both the July 2009 
Notice of Violation and the May 2015 Decision post-dated adoption of the Part 292 regulations 
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The Tribe also argues that IGRA’s requirement that a tribe be recognized through the 

federal acknowledgement process should not apply because the Part 83 regulations state that they 

do not apply to tribes who were already recognized at the time the Part 83 regulations were 

adopted in 1978.  ECF No. 126 at 4-6.  As noted in Federal Defendants’ Cross Motion, “the 

Tribe was recognized in August 1976, nearly two years before the part 83 acknowledgement 

process was promulgated.”  ECF No. 118 at 13.2   Whether the Part 83 acknowledgement process 

was available to the Tribe is not relevant in determining IGRA’s statutory requirements.  The 

plain language of the statute has been interpreted consistently by the agency and by courts.  See, 

e.g., 25 C.F.R. Part 292; Koi Nation of N. Cal. v. U.S. Dep’t of the Interior, 361 F. Supp. 3d 14, 

47 (D.D.C. 2019) (recognizing that, for purposes of the initial reservation exception, “Federal 

acknowledgement process” referred to the Part 83 process) appeal dismissed sub nom. Koi 

Nation of N. Cal. v. U.S. Dep’t of the Interior, No. 19-5069, 2019 WL 5394631 (D.C. Cir. Oct. 3, 

2019); TOMAC v. Norton, 193 F. Supp. 2d 182, 194 & n.8 (D.D.C. 2002) aff’d sub nom. 

TOMAC, Taxpayers of Mich. Against Casinos v. Norton, 443 F.3d 852 (D.C. Cir. 2006); Grand 

Traverse Band, 46 F. Supp. 2d at 699.  The Tribe has not pointed to any ambiguity in IGRA’s 

                                                                                                                                                             

in August 2008.  Nevertheless, in its May 2015 Decision, NIGC accepted the Tribe’s argument 
that the May 2008 Opinion was subject to Part 292’s grandfathering exception and 
acknowledged that the Part 292 regulations do not apply.  AR003157.  However, NIGC found 
that the May 2008 Opinion did not give rise to any conflict because it denied the Tribe’s right to 
gaming on the Akela Flats parcel.  AR003158.  As a result, NIGC’s May 2015 decision was 
legally sound.  See AR003155-58. 

2 The Tribe relies on a statement from the statutory background section of Federal Defendants’ 
Cross Motion to assert that Federal Defendants said that Part 83 regulations were in effect at the 
time the Tribe was recognized.  ECF No. 126 at 4 (citing “Defendants’ Cross Motion at 8”).  The 
sentence in Federal Defendants’ cross motion that the Tribe refers to was intended to explain 
what Part 83 required at the time the Tribe was identified on the published list of recognized 
tribes in 1979 (as opposed to more recent iterations of the regulation).  That sentence was not 
intended to imply that when the Tribe was recognized (well before 1978), that the Part 83 
regulations were in effect.  The Tribe’s out of context reference to that sentence ignores the fact 
that in the argument section, Federal Defendants point out that the Tribe was formally 
recognized at least in August 1976, two years before the Part 83 regulations were promulgated.  
ECF No. 118 at 13.   
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language or to any regulatory or judicial authority supporting a contrary interpretation.  NIGC’s 

interpretation, by contrast, is solidly grounded in the plain language of the statute, judicial 

decisions, and regulatory language, and should be upheld.                

The Tribe also presses its argument that because it presumes there is a disagreement 

between DOI and NIGC, the NIGC’s decision should defer to what the Tribe speculates to be 

DOI’s contrary interpretation of IGRA’s initial reservation exception.  ECF No. 126 at 6-8.  

Federal Defendants already addressed the purported disagreement between the NIGC and DOI in 

their Cross Motion, (ECF No. 118 at 15-16).  The privileged communication between NIGC and 

DOI is not part of the administrative record, as the Court has already determined.  See ECF Nos. 

105, 106.  Any conjecture regarding the content of the privileged communications cannot lend 

any support to the Tribe’s arguments under the APA.   

Further, the Tribe’s reference to the Poarch Band case misses the mark.  The Tribe points 

to an earlier case in which then-Solicitor Bernhardt “objected in very strong terms to a decision 

finding gaming eligibility” and “asserted the primacy of the Department of the Interior in the 

matter of rendering gaming eligible Indian lands determinations.”  Id. at 6.  The Tribe’s example 

of DOI’s objections in the Poarch Band case (ECF No. 126 at 7) only serves to highlight that 

when the Department of the Interior strongly objects to an NIGC land determination, it knows 

how to do so.  As a result, here there is no reason to disturb NIGC’s decision based on any 

perceived disagreement between NIGC and the Department of the Interior.     

The Tribe also argues that the Indian canon of construction requires the Court to adopt 

the Tribe’s expansive interpretation of the IGRA’s initial reservation exception.  ECF No. 126 at 

8-10.  As discussed above, however, the Tribe cannot point to any ambiguity in IGRA’s 

requirements that necessitate the invocation of the Indian canon of construction.  The canon is a 

tool of statutory interpretation that only comes into play when a statute is ambiguous.  Red Lake 
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Band v. United States, 17 Cl. Ct. 362, 381 (1989) (the indian canon “does not permit a 

construction that contradicts express statutory language or legislative history, however.”) (citing 

DeCoteau v. District Court, 420 U.S. 425, 445 (1975); see also Chickasaw Nation v. Department 

of Interior, 161 F. Supp. 1094, 1099 n. 8 (W.D. Okla. 2015) (stating, in part, “Liberal 

interpretation in the Indians’ favor applies only in the presence of an ambiguity.”).  Here the 

federal acknowledgement process requirement in IGRA’s initial reservation exception is clear 

and has been consistently interpreted by courts and the agency since 1999.  The Indian canon of 

construction provides no basis on which to overturn NIGC’s well-reasoned interpretation of 

IGRA. 

The Tribe argues that the Koi Nation court’s interpretation of the “federal 

acknowledgement process” language in IGRA’s initial reservation exception is non-binding 

dicta.  ECF No. 126 at 12.  Regardless of whether the court’s reasoning on the initial reservation 

exception was necessary to its ultimate holding, the Tribe points to no flaw in the court’s 

reasoning that would lead to a contrary reading of the federal acknowledgement process 

language in IGRA.  In addition, the Koi Nation reasoning is fully consistent with the courts’ 

interpretations in Grand Traverse Band and TOMAC.   TOMAC, 193 F. Supp. 2d at 194 & n.8; 

Grand Traverse Band, 46 F. Supp. 2d at 699.  The Indian canon of construction cannot upend the 

plain language of the statute.     

Finally, the Tribe attempts to distinguish Federal Defendants’ reliance on Nielsen v. 

Preap, 139 S. Ct. 954, 965, 203 L. Ed. 2d 333 (2019) to support the plain language interpretation 

of IGRA.  ECF No. 126 at 10-11.  The Tribe argues that in order for the definite article “the” to 

specify a particular meaning, it must have “been previously specified by context.”  Id. (quoting 

Nielsen)(citation omitted).  In 1988, when IGRA was passed, 25 C.F.R. part 83 had been 

considered the Federal acknowledgement process since its adoption a decade earlier in 1978.  
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Interior expressly recognized this fact when it passed the Part 292 regulations in 2008.  In 

response to public comments on the proposed rule, Interior noted that the “Federal 

acknowledgement process” in the initial reservation exception was limited to the process 

outlined in 25 C.F.R. part 83.  73 Fed. Reg. 29354.  In short, the Tribe is trying to manufacture 

ambiguity where none exists.  NIGC reasonably relied on longstanding judicial and 

administrative interpretations of the plain language of IGRA in applying the initial reservation 

exception.  The Tribe has failed to carry its burden to demonstrate that NIGC’s decision was 

arbitrary or capricious, and the Court should deny the Tribe’s motion for summary judgment and 

grant Federal Defendants’ cross motion.              

B. NIGC Properly Determined That The Tribe Is Not A Restored Tribe 
And Akela Flats Is Not Restored Land For Purposes of IGRA. 

NIGC correctly concluded that the Tribe does not qualify for IGRA’s restored lands 

exception because it failed to provide sufficient evidence that its federal recognition was actually 

terminated and failed to establish that its Luna County lands constituted a restoration of lands 

under IGRA.     

The Tribe argues that the historical references in the administrative record establish only 

that the Apache prisoners of war received money to keep them alive during their imprisonment, 

but that the historical record from 1913 (when the Apache prisoners were released) to 1975 

reveals “no reference . . . to documentary evidence of a continuing relationship of any kind 

between the United States and individual survivors of the imprisonment and their descendants 

who remained in Oklahoma.”  ECF No. 126 at 16.  The Tribe fails to account, however, for the 

documentary evidence that does exist in the administrative record.   

The Indian Claims Commission records make clear that the Fort Sill Apache Tribe had a 

continuing presence and interaction with the government of the United States.  For example, in 

describing the initial arrest of the Apaches, the ICC noted that the “Government was determined 
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to hold all members of the tribe responsible for the acts of these insurgent parties.”  AR00433 

(emphasis added).  In addition, ICC documents reveal that the “Fort Sill Apache Tribe” brought 

several claims before the Indian Claims Commission, resulting in decisions from at least 1968 

through 1977.  See AR00433 (citing Fort Sill Apache Tribe v. United States, Dockets 30, et al.. 

19 Ind. Cl. Comm. 212, 229, 245 (1968)); AR000452-68 (opinion in Fort Sill Apache Tribe v. 

United States, 41 Ind. Cl. Comm. 37 (Oct. 6, 1977).  Indeed, the Fort Sill Apache Tribe brought 

claims before the ICC as early as 1949.  Fort Sill Apaches v. United States, 1 Ind. Cl. Comm. 

137 (May 8, 1949) (Opinion of the Commission explaining that “This claim is presented by the 

Fort Sill Apache Tribe.  It is alleged . . . that the petitioner is a tribe of Indians now known as the 

Fort Sill Apaches . . . .”) (a copy of the opinion is attached hereto as Exhibit A).  It is clear from 

these records that the Fort Sill Apache Tribe maintained itself as an entity sufficient to litigate 

numerous claims before the Indian Claims Commission and was recognized as such by the 

United States well before the Tribe re-organized under the Oklahoma Indian Welfare Act and the 

Department of the Interior approved the Tribe’s constitution and by-laws in 1976.  Plaintiff has 

failed to point to any evidence that renders NIGC’s May 2015 Decision arbitrary or capricious in 

concluding that the Tribe’s government to government relationship was terminated prior to its 

official recognition in 1976.   

With regard to the restored lands prong of the restored lands exception, the Tribe does not 

substantively contest the NIGC’s analysis of the three factors required to determine whether the 

Luna County land qualify as restored lands.  Instead, the Tribe argues that its dire economic 

condition and its difficult circumstances in establishing gaming in its lands near the Kiowa and 

Comanche reservation should permit the Court to overturn the NIGC’s determination.  ECF No. 

126 at 17-21.   
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Regardless of any one particular tribe’s difficult economic circumstances, however, 

NIGC is obligated to interpret and apply the law as Congress has provided.  Here, NIGC 

faithfully evaluated the three factors to determine whether the Tribe’s lands qualified for the 

exception: 1) the factual circumstances of the acquisition; 2) the location of the acquisition; and 

3) the temporal relationship of the acquisition to the tribal restoration.  AR003160; AR000062-

70.  NIGC reviewed the analysis in the May 2008 Opinion (AR000062-70) and the April 2009 

Opinion (AR000036-43), as well as additional material provided by the Tribe, ultimately 

concurring in the May 2008 Opinion’s conclusions that the lands did not meet IGRA’s definition 

of restored lands.  AR003160.  Congress did not provide an avenue for NIGC to consider the 

“dire economic condition” or the Tribe’s “wherewithal to invest in lands elsewhere” (ECF No. 

126 at 18-19) or the unique difficulties of establishing gaming rights in the Kiowa Comanche 

Apache reservation.  Finally, irrespective of the Tribe’s asserted beliefs regarding the Comanche 

settlement, on its face, the agreement does not create restored lands or grant the Tribe a right to 

game in New Mexico.  As a result, NIGC’s May 2015 Decision reflected a faithful application of 

IGRA’s requirements to the facts presented by the Tribe, and was fully supported by the 

administrative record.  The Tribe’s motion for summary judgment should therefore be denied, 

and the Court should enter judgment in favor of Federal Defendants.    

III. CONCLUSION 

NIGC reasonably concluded that the Notice of Violation should be upheld.  The 

administrative record in this case fully supports NIGC’s determination that neither the initial 

reservation exception nor the restored lands exceptions applies to the Akela Flats parcel.  The 

Tribe was not recognized through the Federal acknowledgment process under the 25 C.F.R. Part 

83, which is a prerequisite to the initial reservation exception.  The Tribe failed to establish that 

its government to government relationship with the United States had ever been terminated, and 

failed to show that the Akela Flats parcel was acquired as part of the Tribe’s restoration.  NIGC’s 
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decision upholding the Notice of Violation was well-reasoned and fully supported in the 

administrative record.  Accordingly, the Court should enter judgment in favor of Federal 

Defendants on all of the Tribe’s claims.    

Respectfully submitted, 
     
JEAN E. WILLIAMS 
Deputy Assistant Attorney General 

 
BY:       Brian Collins    
      Senior Trial Attorney 

Natural Resources Section 
Environment and Natural Resources Division 
United States Department of Justice   
P.O. Box 7611 
Washington, D.C.  20044-7611 
Email: brian.m.collins@usdoj.gov 
Ph:  (202) 305-0428 
Fx: (202) 305-0506 
 
Attorney for Federal Defendants  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 20th day of December, 2019, the foregoing Reply in Support 

of Federal Defendants’ Cross-Motion for Summary Judgment was filed with the Court’s 

CM/ECF system, which will send notification to counsel of record in this matter who are 

registered with the Court’s CM/ECF system. 

 

       /s/ Brian Collins    

      Brian Collins 
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