
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

FORT SILL APACHE TRIBE )
)

Plaintiff, )
)

v. ) Civil Action No. 14–0958 (RMC)
)

NATIONAL INDIAN GAMING )
COMMISSION, et al., )

)
Defendants. )

                                                            )

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFF FORT SILL APACHE  

TRIBE’S MOTION FOR SUMMARY JUDGMENT

I.  THE FACTUAL RECORD  

A. THE TWENTY-SEVEN YEAR IMPRISONMENT 
    OF THE CHIRICAHUA APACHE     

 
For many centuries the Fort Sill Apache Tribe’s Chiricahua and Warm Springs Apache

(hereafter “Chiricahua Apache”) ancestors occupied lands located in present-day Arizona and

New Mexico. They resisted the Government’s efforts to move and confine them to reservations

in remote and desolate parts of what was then the Arizona Territory.  However, by the late

1870's, the great majority of the Chiricahua had abandoned the path of resistance and accepted

relocation to a reservation at San Carlos.  There they continued to live peacefully in difficult

conditions — even as their famous relative Geronimo and a tiny band continued to struggle

against the United States Army and impossible odds:  At one time Geronimo held fully a quarter

of the Army at bay from sanctuaries in Mexico’s rugged Sierra Madre.1   (AR002327–2332).

1  The history of this resistance is chronicled in Scott v. United States, 33 Ct. Cl. 486 (Ct. Cl.
1898), where the Court described contending forces that “consisted, on the part of the United States, of
42 companies of calvary and infantry; on the part of our ally, the Republic of Mexico, of 4,000 men; and
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When Geronimo surrendered for the final time in September 1886, his band included 

no more than 22 men and 15 women and children.  Scott v. United States, 33 Ct. Cl. At 489.

Nevertheless a decision had been taken in Washington to remove each and every Chiricahua

from the Southwest and to confine them as prisoners of war for an indefinite period.  Their

number was to include not only the hundreds of men, women and children living peacefully at

San Carlos, but also the men who as Army scouts familiar with Geronimo’s places of refuge 

in Mexico’s Sierra Madre mountain range played a vital role in the final campaigns against

Geronimo.  Even as these Chiricahua scouts continued to risk their lives in the service of the

United States, the Army planned for their eventual arrest and removal from the Southwest.

Major General George Crook was one of the Army’s ablest and best known veterans 

of the Indian wars.  He directed the pursuit of Geronimo and his band, until the Government

reneged on terms the General negotiated with them in March 1886, which compelled him to

resign his commission.  Id., 33 Ct. Cl. at 490.

As for the Chiricahua who served as scouts for the Army, yet were also taken from the

Southwest as Prisoners of War, a Commissioner of the Indian Claims Commission was later to

agree with the following assessment:

There is no more disgraceful page in the history of our relations with 
the Indians than that which concedes the treachery visited upon the 
Chiricahuas who remained faithful in their allegiance to our people.  

The Fort Sill Apache of the State of Oklahoma, et al. v. United States, 
26 Ind. Cl. Comm. 281, 294 (1971) (quoting J. Bourke, On the Border 
with Crook 485 (1891))

on the part of ... the Apaches, of not more than 50 men and a few women,” ibid.; and concluded, “There
is not, probably, in the history or traditions or myths of the human race another instance of such
prolonged resistance against such tremendous odds.”  Id. at 487.
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During 1886 the Army sent 498 Chiricahua men, women and children to Fort Marion in

St. Augustine, Florida, as Prisoners of War (an additional 17 men were confined at Fort Pickens

in Pensacola).  119 of the 498 at Fort Marion died in just 3-1/2 years’ time.  See, Fort Sill Apache

Tribe v. U.S., 477 F.2d 1360, 1361–62 (Fed. Cir. 1973).

The Army eventually transferred the Chiricahua Prisoners of War to its Mount Vernon

Barracks, an arsenal north of Mobile, Alabama.  The dramatic decline in their numbers along

the way was a somber fact well-documented by their captors; and well known by elected

representatives.  In the debates concerning possible relocation of the Chiricahua to the Fort Sill

Military Reservation in what was then Indian Territory, the Chairman of the House Committee

on Military Affairs said,

There were 260 of these Indians down there [in Alabama] in prison.  Perhaps
thirty of them are those persons who engaged in these [acts] ... for which they
were justly imprisoned.  Sixty percent of the whole mass of the people down there
have been born while in prison.  We are keeping in prison, therefore, over 200
people because of the offenses committed by their fathers.

(Rep. Outhwaite, Congressional Record, 53rd Cong., Second Sess., Vol. XXVI, July 27, 1894)

The Congress authorized relocation to Fort Sill, in what was then Oklahoma Territory,

where the surviving Chiricahua were to be held as Prisoners of War for another 19 years, solely

“because of the offenses committed by their fathers.” Ibid.

A census taken at the time of their eventual release in 1913 showed that after 27 years as

Prisoners of War, just 265 Chiricahua survived.  This number included 32 men 18 years or older

at the time of the surrender in 1886. Among them were former scouts who served in the U.S.

Army’s pursuit of Geronimo and his tiny band.  It included 28 who had been ten years old or
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younger at the time of the surrender.  The remaining 138 - some 52% of the survivors - had been

born as Prisoners of War.  

187 of the former Prisoners of War left Oklahoma for the Southwest, where most of them

joined the Mescalero and Lipan Apache on the Mescalero Apache Reservation in New Mexico. 

The remaining Chiricahua chose to live in Oklahoma – statehood had come in 1906 – where

many had been born.  The Government settled them on portions of lands allotted in trust for the

benefit of members of the original “KCA” Tribes of Oklahoma – Comanche, Kiowa and Apache

of Oklahoma.  

The Army financed relocation of former Prisoners of War to the Mescalero Reservation

by selling off assets of the Chiricahua, including thousands of head of cattle they and those

remaining in Oklahoma had managed to develop into the finest herd in the State while Prisoners

of War at Fort Sill  

There is very little in the record documenting dealings between the United States and the

few Chiricahua who remained in Oklahoma following their release, as they gradually began to

forge an identify as the Fort Sill Apache. 

 However, a “Statement of Tribal Funds as of September 1, 1947" prepared by the

Department of Interior suggests that the Department was expending no resources on behalf of the

Fort Sill Apache.  (AR002624-2647).

The Statement documented receipts deposited for Tribes across the country during the

1947 Fiscal Year, and the “available balances” held for each at the time.  The Department

documented receipts and available balances for 23 Tribes in Oklahoma.  However, the 

Statement is missing any reference to the Fort Sill Apache. (AR002637 to 2640).
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The year before the Department accounted for these Tribal monies, a development of

tremendous significance had taken place, which would eventually help the Chiricahua who

remained in Oklahoma and their descendants manage to attain acknowledgment as a federally

recognized Indian Tribe:   Congress enacted the Indian Claims Commission Act of 1946 (ICCA), 

Pub. L. No. 79-726, ch. 959, Act of August 13, 1946, 60 Stat. 1049, 25 U.S.C.§ 70a et seq.  The

ICCA served to create the Indian Claims Commission.  Section 2 of the Act empowered the

Commission to “hear and determine ... claims against the United States on behalf of any Indian

tribe, band, or other identifiable group of American Indians ....  Id. 60 Stat. 1050.

The Fort Sill brought suit before the Indian Claims Commission as successors in interest

to the Chiricahua for the wrongful taking of aboriginal lands and related claims.  More than 20

years later, the Fort Sill obtained a judgment of  $16,489,070 as compensation for the aboriginal

lands of the Chiricahua.   See Fort Sill Apache, et al. v. United States, 26 Ind. Cl. Comm. 198

(1971). 

The recovery was eventually shared on a proportionate 69/31% basis between the

majority of  Chiricahua survivors and their descendants who left for the Mescalero Apache

Reservation in New Mexico, and those who remained in Oklahoma and went on to forge an

identity as the Fort Sill Apache.   Most of the  funds apportioned to the Fort Sill were distributed

on an individual  per capita basis, but the leadership reserved a portion of the recovery, for

modest acquisitions of land and other common purposes.
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B. ACKNOWLEDGMENT OF THE FORT SILL APACHE
AS A FEDERALLY RECOGNIZED TRIBE

In a Memorandum Opinion entered November 28, 2016 (ECF 105), the Court granted the

Tribe leave to complete the Administrative Record with documentary evidence relating to the

Tribe’s formal efforts to have the Department of Interior acknowledge its existence as a federally

recognized tribe eligible to receive the many benefits of tribal programs administered by the

Department.  Id. at 14.  Supplemental Administrative Record (SAR) 00001-80..2  

The record shows a formal effort beginning in January 1975, when the Fort Sill Apache

sought funding for technical assistance from the Department’s Bureau of Indian Affairs in

developing a structure for Tribal governance, and ultimately in framing a Constitution

prescribing the rights, privileges and obligations of Tribal membership.  (SAR00002-3).

The effort on the part of the Fort Sill culminated in a Constitution and By Laws approved

by the Department of Interior in August 1976, (SAR00058-72), and ratified by the newly

constituted Tribe in October 1976.  

Chiricahua descendants – including longtime Chairwoman Mildred Cleghorn and others

of the few remaining survivors of the imprisonment experience – had managed to regain a

distinct Tribal identity as the Fort Sill Apache Tribe, more than 60 years after the United States

finally freed the survivors of the 27 year imprisonment of the Chiricahua.3

2  The Court granted leave to complete, rather than supplement the Administrative Record, but
for ease of reference we identify additional documentary material as part of a Supplemental
Administrative Record.

3  The Administrative Record includes an address Mrs. Cleghorn gave before the National Tribal
Chairman’s Association in February 1986. (AR000767– 768).  She said in part that the Tribe then had
just 300 members, including “13 of us living that are ex–prisoners of war.  It was not the First World
War.  It was not the Second World War or Korea.  It was an Indian war.”  Mrs. Cleghorn also expressed
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There followed an important initiative by the Department of Interior to regularize the

process of acknowledging federally recognized Tribes.  It would have consequences for the Fort

Sill Apache when it later sought to participate in Indian gaming pursuant to the Indian Gaming

Regulatory Act (“IGRA”) of 1988, 25 U.S.C. § 2701 et seq., easily the most important economic

development opportunity for Indian Tribes in the history of the United States.

C.  25 C.F.R. PART 54 4

The drafters of Part 54 in the Department of Interior defined “Indian tribe” as follows: 

“‘Indian tribe’ ... means any Indian group ... that the Secretary of Interior acknowledges to be an

Indian tribe.”  Id., § 54.1(f). 

The drafters also described the fundamental “purpose of this part ...[,] to establish a

departmental procedure and policy for acknowledging that certain Indian tribes exist.  Such

acknowledgment of tribal existence by the Department is a prerequisite to the protection,

services, and benefits from the Federal Government available to Indian tribes....” Id., § 54.2.

The drafters also made clear that they intended Part 54 “to  cover only those American

Indian groups indigenous to the continental United States which are ethnically and culturally

identifiable, but which are not currently acknowledged as Indian tribes by the Department.  It is

intended to apply to those groups which can establish a substantially continuous tribal existence

and which have functioned as autonomous entities throughout history to the present.”  Id. § 54.3

(a).  

frustration at the “15 million acres of land ... taken away from us” in New Mexico, (AR000767), and her
Tribe’s continuing difficult circumstances in Oklahoma:   “We live on just a spot, we have no land base
... except what was made available to us and that is 2 ½ acres of land.”  Id. 

4  Part 54 was later designated Part 83
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Thus the drafters also made clear that “[t]his part does not apply to Indian tribes ...which

are already acknowledged as such and are receiving services from the Bureau of Indian Affairs.” 

Id., § 54.3(b).

The drafters also prescribed specific “Duties of the Department” to be fulfilled within a

short time following  promulgation of Part 54, September 5, 1978: 

The Secretary shall publish in the FEDERAL REGISTER within 90 days 
after the effective date of these regulations, a list of all Indian tribes which
 are recognized and receiving services from the Bureau of Indian Affairs.  
Such list shall be updated and published annually in the FEDERAL REGISTER.  

Id., § 54.6(b).

It is undisputed that, pursuant to the express mandate of Part 54, the Fort Sill Apache

Tribe appeared on the very first “list of Indian tribes which are recognized and receiving services

from the Bureau of Indian Affairs” ibid. — a list the Department of Interior published in the

Federal Register on February 9, 1979.

D.  INDIAN GAMING REGULATORY ACT,
              OCTOBER 17, 1988               

The provisions of the Indian Gaming Regulatory Act most pertinent here follow:

§2702. Declaration of policy

The purpose of this chapter is—

(1) to provide a statutory basis for the operation of gaming by Indian tribes as a
means of promoting tribal economic development, self-sufficiency, and strong tribal
governments;

***
§2703. Definitions

(4) The term “Indian lands” means—

(A) all lands within the limits of any Indian reservation; and
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(B) any lands title to which is either held in trust by the United States for
the benefit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and over
which an Indian tribe exercises governmental power.

(5) The term “Indian tribe” means any Indian tribe, band, nation, or other
organized group or community of Indians which—

(A) is recognized as eligible by the Secretary for the special programs and
services provided by the United States to Indians because of their status as Indians 
                                                    * * *

§2719. Gaming on lands acquired after October 17, 1988

(a) Prohibition on lands acquired in trust by Secretary

Except as provided in subsection (b) of this section, gaming regulated by this
chapter shall not be conducted on lands acquired by the Secretary in trust for the benefit
of an Indian tribe after October 17, 1988, unless—

(1) such lands are located within or contiguous to the boundaries of the
 reservation of the Indian tribe on October 17, 1988; or

(2) the Indian tribe has no reservation on October 17, 1988, and—

(A) such lands are located in Oklahoma and—

(I) are within the boundaries of the Indian tribe's former
 reservation, as defined by the Secretary ....

* * *
(b) Exceptions

(1) Subsection (a) of this section will not apply when—

***
(B) lands are taken into trust as part of—

* * *

(ii) the initial reservation of an Indian tribe acknowledged by the
Secretary under the Federal acknowledgment process, or
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(iii) the restoration of lands for an Indian tribe that is restored to
Federal  recognition.

  E. THE TRIBE’S STRUGGLE TO ENGAGE 
IN INDIAN GAMING IN OKLAHOMA 

Mildred Cleghorn and her contemporaries were obviously interested in the economic

development opportunity for the Fort Sill Apache Tribe and its people represented by Indian

gaming. They believed that the circumstances of the Chiricahua’s arrival at Fort Sill in 1894

should entitle the Tribe to stand on equal footing with the original three Tribes of the “KCA

Reservation” – Kiowa, Comanche and the Apache of Oklahoma – with the same capacity to

engage in gaming as of right on any “trust acquisition” – land acquired in trust by the Department

of Interior for the Tribe’s benefit – pursuant to IGRA’s “former reservation” in Oklahoma

exception.  25 U.S.C. § 2719(a)(2)(A)( I).

The effort proved arduous: The Comanche Tribe objected on the ground  consent was

required for a trust acquisition intended for any Tribe other than one of the “KCA” Tribes.

On March 29, 1996, the Associate Solicitor for the Department of Interior’s Division of

Indian Affairs rendered an Indian lands opinion in favor of the Fort Sill Apache Tribe that would

open the way to Indian gaming in Lawton, Oklahoma.  It is difficult to overstate the importance

of this lands opinion to the Fort Sill Tribe and its people. The Associate Solicitor explained the

necessity for the opinion as follows: 

The Fort Sill Apache Tribe of Oklahoma has requested that the 
Assistant Secretary – Indian Affairs approve its application to take 
land into trust and reverse the decision by the Anadarko Area Director
 [Bureau of Indian Affairs] declining to take land into trust for the Fort 
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Sill Apache Tribe on the former reservation of the Kiowa, Comanche 
and Apache Tribes of Oklahoma (“KCA”).  

Robert T. Anderson, Associate Solicitor to Ada E. Deer, 
Assistant Secretary for Indian Affairs, March 29, 1996, p. 1.
(SAR00094).

The Area Director had held that a regulation (25 C.F.R. § 151.8) “ required the consent of

the Tribes with jurisdiction over the land.  Because not all the KCA Tribes consented to the land

acquisition, the Area Director found that the Fort Sill Apache Tribe could not acquire land in

trust for Class II gaming (the Kiowa and Apache Tribes consented but the Comanche Tribe

refused to consent).... (footnote omitted).”   Id.  

The Associate Solicitor prefaced analysis of the consent issue with the compelling

equitable factors involved:

We note that the Fort Sill Apache Tribe is small with few resources 
and a very small land base. Their history as prisoners of war settled 
in Oklahoma is compelling.  Their prospects for tribal economic
 development are small to nonexistent since they have no current
 projects and no future prospects other than the proposed gaming 
operation.  The ability of the Tribe to provide needed services to its 
members it limited by the severe economic circumstances of the Tribe.  
The history of the Fort Sill Apache Tribe and its desperate economic 
situation presents a persuasive case for intervention by the Central Office
[in Washington].   

Id., p. 2 (SAR00095).

The Associate Solicitor found that the history of the former KCA Reservation showed

that  “[e]ach of the tribes, including the Fort Sill Apache Tribe, has jurisdiction over some areas

of the reservation....  Any trust acquisition by the KCA Tribes or the Fort Sill Apache Tribe on
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the KCA reservation is not “on another tribe’s reservation.”  Accordingly, there is no need for the

four tribes to seek the consent of all the others in order to acquire land in trust within the former

KCA Reservation.  As will any tribally–owned trust land, jurisdiction of land that is transferred

to any of the four tribes with the acquiring Tribe....”  (footnote omitted).  Id., p. 3 (SAR00096).

The trust acquisition of a tiny half acre parcel in Lawton, Oklahoma took place three

years later, (SAR00099) and the Tribe proceeded to develop the Fort Sill Apache Casino that

held the promise of addressing the bleak prospects noted by the Associate Solicitor for Indian

Affairs in the opinion that made the acquisition possible.5

The Department of Interior and its Office of Indian Affairs thus afforded the Fort Sill

Apache the right to stand on equal footing with the three KCA Tribes, to seek additional

acquisitions in trust with respect to lands anywhere within the boundaries of the original 3.3

million acre reservation, and, if it chose to do so, develop additional gaming operations on any

such newly acquired lands.

However, even as acquiring land acquisition and gaming rights where their Chiricahua

ancestors arrived as prisoners of war a hundred years earlier, the record shows that the Fort Sill

were also seeking to re–establish a presence in aboriginal homelands of their Chiricahua

ancestors, with its acquisition of land at Akela Flats, in what is now Luna County, New Mexico.

5  Tragically, Mildred Cleghorn did not live to see the fulfillment of longstanding efforts to bring
meaningful economic opportunity to her people:  She died in a traffic accident near Apache, Oklahoma,
in 1997, but not before participating as one of the five original named plaintiffs in the landmark Cobell
litigation brought on behalf of Tribes all around the country to challenge the Department of Interior’s
mismanagement of Tribal assets and resources over the course of a century.  Cobell, et al. v. Babbit, et
al., Civil Action No. 96-1285 (RCL) (DDC, June 10, 1996).
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The Bureau of Indian Affairs described the Tribe’s purposes in seeking to have the lands

taken into trust as follows:

The Tribe is seeking to reestablish its presence in its aboriginal and
former reservation territories.  The first step will be placing of this 
30–acre parcel into trust.  The Tribe chose this particular piece of property 
because of cost, the location in the Tribe’s aboriginal and former reservation
territories and its close proximity to historical and culturally significant areas
for both descendants of the Chiricahua and Warm Springs Tribes....

Acting Regional Director, Bureau of Indian Affairs, Southwest Region to Ruey R. Darrow, 
Chairwoman, July 23, 2001, p. 4 (AR001502).

F.  RELINQUISHMENT OF FUNDAMENTAL RIGHTS 
IN OKLAHOMA IN EXCHANGE FOR ASSURANCE

OF THE RIGHT TO CONDUCT GAMING IN NEW MEXICO

The Comanche Tribe is a nearby competitor of the Fort Sill Apache Casino in Lawton. 

The Comanche refused to consent to the acquisition of the half acre parcel for gaming purposes

so near its own gaming operation.  Nearly six years after the Associate Solicitor approved the

acquisition, the Comanche brought suit to void the Solicitor’s Opinions and resulting trust

acquisition in Lawton.  Comanche Nation v. United States, et al., Case No. 05-328-F (W.D.Ok.).  

The Tribe intervened  to assert the fundamental land rights so recently confirmed by

Interior.  However, it was eventually persuaded to relinquish its claims, in large part because the

lawsuit was a continuing impediment to expanding gaming operations in Lawton critically

important for the Tribe and its people.  

The inducement for relinquishment of such fundamental Tribal rights was a series of

representations and assurances by the United States intended to establish gaming rights in New
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Mexico.  These included recognition that the Settlement Agreement meant no reservation for the

Tribe in Oklahoma; recognition the Tribe had trust lands in New Mexico (acquired in part

because ongoing Comanche challenges to the trust acquisition in Lawton promised continued

impediment to development in Oklahoma); and assurance that the Department of Interior would

“timely process” a reservation proclamation with respect to these trust lands in New Mexico.  

The most relevant particulars were as follows:

7.  The United States Department of Interior understands and agrees that 
the Comanche Nation and Fort Sill Apache Tribe assent and agree to terms 
set forth in the preceding paragraphs of this Agreement and hereafter in 
express reliance upon acknowledgment and agreement by the United States 
Department of Interior that the following representations are true and correct:

*   *   *   *   *
e) Beginning in 1894, members of the Chiricahua Band and Warm 

Springs Band of Apaches were placed as prisoners of war of the United States 
on the Fort Sill Military Reserve...

f) Beginning in 1913, the United States removed the Chiricahua and Warm
 Springs Bands of Apache prisoners of war from the Fort Sill Military Reserve.... 
[O]ne hundred sixty-three (163) of said prisoners relocated to New Mexico.  
Seventy-six (76) prisoners of war remained in Oklahoma and were individually
 settled on various parcels of previously allotted lands within the KCA Reservation.

g) The Fort Sill Apache Tribe is successor-in-interest to the Chiricahua 
and Warm Springs Apache Tribes whose aboriginal territory, as defined by the 
Indian Claims Commission and as affirmed by the United States Court of Claims,
includes parts of Arizona and New Mexico where the United States currently 
holds land in trust for the benefit of the Fort Sill Apache Tribe. See Fort Sill 
Apache Tribe v. United States, 19 Ind.Cl.Comm. 212 (1968); United States
v. Fort Sill Apache Tribe, 477 F.2d 1360, 201 Ct.Cl 630 (1973), cert. denied, 
416 U.S. 993 (1974).

h) The United States once maintained a government-to-government 
relationship with the Chiricahua and Warm Springs Apache Tribes, as evidenced 
by treaties, negotiations with tribal leaders, provision of services to the Tribes 
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and Tribal members, and other government-to-government relationships clearly 
identified in numerous legal actions maintained before the Indian Claims 
Commission; United States Court of Claims; United States District Courts
 and the United States Department of Interior Board of Indian Appeals.  See, 
e.g., Fort Sill Apache Tribe v. United States, supra, 19 Ind.Cl.Comm. at 212.

I) The United States does not acknowledge and/or recognize the Chiricahua 
and/or Warm Springs Apache Tribes as “Federally Recognized Tribes”, or 
as entities “acknowledged to have the immunities and privileges available 
to other federally acknowledged Indian tribes by virtue of their government-to-
government relationship with the United States as well as the responsibilities, 
powers, limitations and obligations of such tribes.”  70 Fed. Reg. 71194 at 1. 

j)  On or about August 16, 1976 the Commissioner of Indian Affairs
formally approved the Constitution of the Fort Sill Apache Tribe, and thereafter
 the United States acknowledged the Fort Sill Apache Tribe to be a Federally 
Recognized Tribe, see 70 Fed. Reg. 71194, and has maintained a government-to-
government relationship with the Fort Sill Apache Tribe since that date.

k)  The Fort Sill Apache Tribe has no reservation within the State of 
Oklahoma as defined by the Secretary of Interior pursuant to 25 U.S.C. §467.

l)  The Fort Sill Apache Tribe has land in New Mexico held in federal 
trust status within the formal aboriginal and/or Indian Title lands of the 
Chiricahua and/or Warm Springs Apache Tribes as defined by the Indian

` Claims Commission and United States Court of Claims.  The United States 
agrees to accept and timely process a Fort Sill Apache Tribe application
for a reservation proclamation on land currently held in trust for the Fort 
Sill Apache Tribe which is located in Luna County, New Mexico.     

8.  The United States Department of Interior shall immediately withdraw 
the two (2) Associate Solicitor’s Opinions regarding the subject transaction 
dated March 29, 1996 and November 20, 1997, respectively, and disclaim 
any further departmental reliance thereon; provided, however, that the parties
 herein agree not to dispute the “Indian lands” status of the subject parcel as 
that term is currently defined in the Indian Gaming Regulatory Act for purpose 
of gaming thereon.

(AR000083-86).
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The Solicitor’s Opinions were also removed from the NIGC’s website showing Indian

Lands Opinions rendered by the NIGC – with the concurrence of the Department of Interior – or

the Department of Interior.  The website continues to show the Settlement Agreement of

March 8, 2017 as the basis for the Tribe’s lone gaming operation, located in Lawton, Oklahoma.6

G.  NIGC LAND OPINIONS

Land Opinion of May 19, 2008    

After settlement of the Comanche litigation, the Fort Sill Apache began immediately

to lay the groundwork for a long awaited  return to ancestral lands armed with viable prospects

for economic development there, which had obvious importance, not just for its people and

Tribal programs, but also for residents of an area of New Mexico especially hard hit by recession.

 The Tribe believed  that stipulations of fact in the Settlement Agreement served to

establish eligibility for gaming pursuant to IGRA’s restored lands exception; and that the initial

reservation exception would certainly be an additional basis for gaming at Akela once Interior

processed the application for a reservation proclamation covering the 30 acres there.7  

However, the NIGC began almost immediately to thwart the effort:  On May 19, 2008 

its acting General Counsel Penny Coleman rendered an opinion holding the Tribe  ineligible to

conduct gaming operations at Akela.  (AR000044-73).  

6See https://www.nigc.gov/images/uploads/indianlands/Comanche%20Settlement.pdf

7The Tribe could not have known that the commitment to “accept and timely process” a
reservation proclamation for trust lands at Akela would take more than four years to fulfill: The
proclamation appeared in the Federal Register on November 28, 2011.  76 Fed.Reg. 72969 (“Proclaiming
Certain Lands as Reservation of the Fort Sill Apache Tribe.”).
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Ms. Coleman treated the record of treaty and other dealings between the Chiricahua and

United States during the 19th century at some length, and concluded that it plainly showed the

existence of a government to government relationship and “federal government recognition.” 

(AR000015-16).

However, as to “termination of recognition” of the Chiricahua, Ms. Coleman found the

record insufficient.  This was the extent of her analysis: 

* * * On September 4,1886. the  Chiricahua under Geronimo surrendered, 
and the Apaches were taken to Florida as prisoners of war....   On this date, 
the federal government took away the Chiricahua Apache’s government took 
away the Chiricahua Apache's aboriginal title to its lands in Arizona, New Mexico,
 and Mexico [sic] .... 

This action. however, did not necessarily constitute the federal government’s 
termination of the Tribe and cessation of the government– to– government  
relationship.  In fact, the United States military forces' decision to take the 
Chiricahuas as prisoners of war indicates that the Tribe was still considered 
a hostile but separate and sovereign entity....

(AR000017). (citations omitted).

As for availability of the initial reservation exception once a reservation proclamation

issued for Akela Flats, Ms. Coleman found that the exception would not apply in any case, in 

that “the initial reservation exception is limited to tribes acknowledged through the federal

acknowledgment process,” (AR000029), which Ms. Coleman found further could only mean the

process the Department of Interior had prescribed in Part 83.  

As we have shown, acknowledgment of the Fort Sill Apache as a federally recognized

tribe took place pursuant to the Department of Interior’s approval of its Constitution and By
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Laws in August 1976; as confirmed by the Tribe’s subsequent appearance on the first list of

federally acknowledged Interior ever published – in February 1979 – as required by  Part 83's

regulatory predecessor in September 1978.  

Ms. Coleman noted the position the Tribe has taken throughout these proceedings, that 

“the exception applies to all federal actions that result in the recognition of a tribe.... [and] that

the term ‘federal acknowledgment process’ is ambiguous.”  Ibid.  However, Ms. Coleman held –

as the NIGC has continued to hold throughout these proceedings– that “federal acknowledgment

process is a term of art that is commonly understood to refer to the regulations adopted by the

Secretary in Part 83.”  Ibid.

Ms. Coleman concluded by saying that “the Department of the lnterior  Office of Solicitor

concurs that the Tribe may not game on Akela Flats.”  (AR000030). The record confirms that the

Solicitor concurred by letter dated May 15, 2009.  (AR0001257).

The same day Ms. Coleman found the Tribe did not meet IGRA’s restored tribe element

of IGRA’s restored lands exception – despite a recent settlement plainly intended to open the way

to gaming in the Tribe’s aboriginal homelands in consideration of relinquishment of fundamental

rights in Oklahoma–  the NIGC forwarded a favorable Indian lands opinion to the Poarch Band

of the Creek Tribe of Alabama, holding the Band there made a showing sufficient to meet the

restored tribe element of the restored lands exception, and permit Indian gaming to go forward on

lands acquired in trust for the Poarch Creek.
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The opinion prompted an emphatic challenge to NIGC’s independent authority to render

such an finding of gaming eligibility, absent concurrence from the Department of Interior.  (AR

002574–2579).  The challenge to the NIGC’s Poarch Band lands opinion came from David

Bernhardt, then Solicitor of the Department, and very recently confirmed to serve as Secretary

of the Interior.  

Mr. Bernhardt’s letter should have determinative significance here, in light of Interior’s

apparent disagreement during the course of this litigation as to the NIGC’s determination that

IGRA’s initial reservation does not apply to permit gaming at Akela Flats.  

Mr. Bernhardt wrote the Chairman of the NIGC in most relevant part as follows:

I am writing in regard to your May 19, 2008 letter to former Assistant 
Secretary - Indian Affairs Carl Artman and Deputy Associate Solicitor, 
Division of Indian Affairs, Edith  Blackwell enclosing your May 19, 2008 
lndian lands opinion for the Poarch Band of Creek Indians, which purports 
to recognize the Band’s right to game on the Tallapoosa Site in Alabama. 
In the letter, you informed Mr. Artman and Ms, Blackwell that you were
issuing the Indian lands opinion despite the fact that your Office of General
 Counsel (OGC) and the Solicitor’s Office Division of Indian Affairs (DIA)
 had not reached agreement on whether the Tallapoosa Site is restored lands 
and thus covered by an exception to the general prohibition on gaming on 
lands acquired after October 17,1988.

* * *
Given that the legal conclusions reached by OGC are inconsistent with the 
legal views of the Office of the Solicitor, and that, as discussed below, NIGC 
has no statutory mandate to issue Indian lands opinions independently, the 
Secretary has directed me to inform you that he is invoking his authority 
referenced in 43 C.F.R. § 4.5 to review your decision and has asked me 
to assist him in that review.

* * *  

The authority of the NIGC is strictly limited to the discrete powers that are 
expressly assigned to it by Congress in IGRA.  While it may interpret the 
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statute and fill gaps with respect to its specific powers, the NIGC has no 
general authority over the regulation of Indian gaming based on the ultimate 
purpose of the authorizing statute.  By contrast, the scope of the Secretary’s 
authority extends broadly to most matters of Indian affairs and includes 
implementing many of the laws governing relations with tribes and individual
 Indians.  Moreover, based on longstanding and specific authority under the 
Indian Reorganization Act and other generally applicable Indian law, the 
Secretary has the specific authority and subject matter expertise to decide 
issues concerning Indian lands and tribal jurisdiction.  Thus, it is the Secretary, 
not the NIGC, who has the implicit authority to interpret any gaps in IGRA, 
particularly with respect to ambiguities or gaps that concern what constitutes
Indian lands and the scope of tribal jurisdiction.  

Indian lands opinions are by definition legal opinions that analyze whether 
lands are eligible for gaming.  Indian lands opinions include issues such as 
whether lands meet the definition of Indian lands; whether a tribe is exercising
jurisdiction and governmental authority over those lands; whether gaming is 
authorized under 25 U.S.C. § 2719; and a legal analysis of 25 C.F.R. Part 292. 
Resolution of these has not been delegated to the NIGC.  Moreover, resolution 
of these issues relies on the particular expertise of the Solicitor’s Office regarding 
overall Indian issues and not just Indian gaming concerns.

David L. Bernhardt to Philip N. Hogan, June 13, 2008, pp. 1, 4 and 5 (AR002574, 2577-2578).

An especially important basis for the Secretary’s “specific authority and subject matter

expertise to decide issues concerning Indian lands and tribal jurisdiction”, id., derives from 

2002 Department of Interior and Related Agencies Appropriations Act, Pub. L. No. 107-63, §

134, 115 Stat. 414 (2001).  Section 134, “Clarification of the Secretary of Interior’s Authority

Under Sections 2701-2721 of Title 25, United  States Code [IGRA]” provides as follows:

The authority to determine whether a specific area of
and is a “reservation” for purposes of sections
2701-2721 of title 25, United States Code, was
delegated to the Secretary of the Interior on October
17, 1988: Provided, That nothing in this section shall
be construed to permit gaming under the Indian
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Gaming Regulatory Act on the lands described in
section 123 of Public Law 106-291 or any lands
contiguous to such lands that have not been taken
into trust by the Secretary of the Interior.

Id. § 134, 115 Stat. at 442-43.

The Tribe, which did not immediately become aware of correspondence from the

Solicitor ascribing to the Secretary paramount authority “concerning Indian lands and tribal

jurisdiction”, turned for assistance to the U.S. District Court for the Western District of

Oklahoma.  It argued that the NIGC’s lands opinion of May 19, 2018 and its rejection of the

restored lands exception as a basis for gaming at Akela, represented a breach of the Settlement

Agreement.

Judge Friot of the Western District was unpersuaded8, holding in most relevant part that

the letter did not constitute final agency action.  However, the judge made clear there could be no

doubt the stipulations of fact reflected the simple reality that the Chiricahua and Warm Springs

Apache Tribes of the American Southwest no longer exist as distinct Tribal entities.      

8This Court was later to reject a breach of contract claim deriving the failure to adhere to
what the Tribe argued was the plain meaning of factual stipulations which induced it to
relinquish the fundamental right to stand on equal footing with other Tribes of the KCA
Reservation.  The Government’s conduct may not have represented a breach of contractual
obligation; it surely represented a breach of the fundamental fiduciary obligation the United
States owes Indian Tribes and their people.  See, e.g., Seminole Nation v. United States, 316 U.S.
286, 296, 62 S.Ct. 1049, 86 L.Ed. 1480 (1942) (the Supreme Court has long recognized “the
distinctive obligation of trust” that binds the government in its dealings with Indian people).  See
also,  Pyramid Lake Paiute Tribe of Indians v. United States Dep't of Navy, 898 F.2d 1410, 1420
(9th Cir.1990).  (“[We]   “read the [trust] obligation to extend to any federal government action.”
).
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During the proceeding before Judge Friot the Assistant U.S. Attorney representing the

United States also informed the Court that the NIGC was withdrawing the opinion of May 19,

2008. However, it remains on the “Indian Land Opinions” section of the NIGC website.9  

Land Opinion of April 30, 2009

The litigation in the Western District of Oklahoma for enforcement of the Settlement

Agreement prompted the NIGC to reconsider the  termination issue in light of the factual

stipulations among the parties which induced the Tribe to relinquish the right to stand on equal

footing in Oklahoma; and which the Tribe alleged were also sufficient to establish the

termination of any government to government relationship between the Chiricahua and the

United States.

On April 30, 2009, the NIGC’s Acting General Counsel Ms. Coleman rendered what she

called a “supplement” to her earlier opinion. (AR000036-43).  There had been a significant

intervening development, which Ms. Coleman described as follows:  

Interior published regulations establishing criteria for the application 
of IGRA’s exceptions to the general prohibition against gaming on newly
acquired trust lands, including the restored lands exception. 73 Fed. Reg. 
29,354 (May 20,2008) (codified at 25 C.F.R. Part 292) ("the Part 292 
regulations").  The Part 292 regulations became effective on August 25, 
2008. 73 Fed. Reg. 35,579 (June 24,2008). 

(AR000037).

9https://www.nigc.gov/images/uploads/indianlands/051808ftsillapachelunaconmproperty.pdf.
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The Fort Sill objected to applying regulatory requirements not in place until 17  months

after a settlement the Tribe believed the parties intended to meet the existing standard for the

restored lands, and eventually, the initial reservation exception.  Ms. Coleman noted the Tribe’s

objection, but found the regulatory standard sufficiently close to the common law standard that it

was fair to apply it.  She described the requirements of Part 292 as follows: 

Under the regulations, a tribe seeking to establish itself as a 
restored tribe must, among other things, demonstrate that "[t]he 
tribe at one time was federally recognized" and "'[t]he tribe at some 
later time lost its government-to-government relationship by one
of the means specified in § 292.9 . . .."  25 C.F.R. 5 292.7.
 For a tribe to qualify as having lost its government-to- government 
relationship under 25 C.F.R. § 292.7, it must show that its 
 government-to-government relationship was terminated by 
ne of the following means:

(a) Legislative termination;

(b) Consistent historical written documentation from the Federal
Government effectively stating that it no longer recognized a
government-to-government relationship with the tribe or its
members or taking action to end the government-to-government
relationship; or

© Congressional restoration legislation that recognizes the existence
of the previous government-to-government relationship.

25 C.F.R.  § 292.9

(AR000036.)

However, as Ms. Coleman herself proceeded to make clear, the leading judicial

expression of the restored lands exception included a much less detailed showing as to a
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withdrawal of recognition and consequent end of a government to government relationship

sufficient to warrant a finding of “restored tribe” status upon a restoration of recognition:

For a tribe to establish that it is a restored tribe, it must establish: 
1) federal government recognition; 2) withdrawal of recognition; and 
3) restoration of recognition. See Grand Traverse Band of Ottawa and 
Chippewa Indians v. Office of the U. S. Attorney for the W.Dist. of Mich., 
369 F.3d 960, 967 (6th Cir. 2004). 

Ibid.

Ms. Coleman therefore applied a standard for termination not in place at the time of the

settlement agreement that was indeed much more restrictive than the existing common law

standard at the time, concluding as follows:

[T]he Fort Sill Apache Tribe failed to provide evidence of consistent
historical written documentation from the federal government effectively
stating that it no longer recognized a government-to-government relationship 
with the Chiricahua and Warm Springs Apache tribes or its members or taking 
action to end the government-to-government relationship. Without such evidence 
to support its claim, the Tribe fails to meet the requirements of the restored lands
exception. 

Ibid.

Ms. Coleman did not indicate that the Department of Interior  concurred in this

“supplementary” Indian lands opinion, but the record shows the Associate Solicitor later 

 concurred, by letter dated April 23, 2009.  (AR001416).

H.  NOTICE OF VIOLATION (JULY 21, 2009)
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Believing the NIGC to be fundamentally mistaken in its analysis of eligibility for Indian

gaming at Akela, the Tribe continued to make provision for a return to aboriginal lands with the

prospect of an economically viable means of establishing and sustaining a presence there.

The NIGC soon acted to thwart the continuing effort at Akela, issuing a Notice of

Violation (NOV) upholding the Coleman Indian lands opinion of April 30, 2009.  NOV–09–35

(July 21, 2009) (AR000001-7).

The NIGC also threatened to impose fines of $25,000 daily if the Tribe persisted in its

conviction relinquishment of fundamental rights in Oklahoma – and the capacity to expand its

fledgling gaming operations to other locations within the lands of the former KCA Reservation –

was in exchange for factual stipulations intended to open the way to Indian gaming at Akela.

The prospect of ruinous fines accruing on a daily basis as administrative proceedings

were underway – the Tribe could not have known they would be nearly six years to a final

decision upholding the NOV – the Fort Sill reluctantly abandoned further activity towards

gaming at Akela.  However, even as administrative proceedings and this litigation continued, the

Tribe has continued to expand its presence in New Mexico, and its relationship with the State,

which acknowledges the Fort Sill as one of its 23 recognized Tribes.10

The record shows that the Tribe presented additional documentary material and legal

argument in a series of submissions to the NIGC and Department of Interior made between

January 2010 (AR002269) and September 2012 (AR003120).

10See  www.sos.state.nm.us/Voter_Information/23-nm-federally-recognized-tribes-in-nm-
counties.aspx
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The Tribe’s concluding substantive submission took place in September 2012, relating to

a recent Indian lands opinion holding the Karuk Tribe of California eligible to conduct gaming

operations on the basis of the restored lands exception. (SAR00082-93).

The record relating to the favorable Karuk Indian lands opinion was very similar to the

record relating to the Fort Sill’s claim of gaming eligibility at Akela, beginning with the fact that

7 years earlier the NIGC rendered a negative lands opinion, holding that the restored lands

exception did not apply.11  

The record on termination of a government to government relationship was much less

compelling than the evidence of the 27 year imprisonment of the Chiricahua and its devastating

effects.  The NIGC described the record of the Karuk experience as follows:

Interior administratively terminated its government-to-government 
relationship with the Tribe beginning in approximately 1944. Tribal 
members did not receive BIA services again until at least 1968. In 1971, 
Interior informed the Tribe it was not and could not be a federally recognized 
tribe, but could form a corporation or non-profit association.  In 1978, Interior 
undertook a comprehensive review of the Tribe's situation and concluded
that its earlier internal determination that the Tribe and its members should 
not receive services because the Tribe or its sub-communities were not Federal
recognized "was not entirely accurate." In 1979, Interior re-established a
government-to-government relationship with the Tribe, and the Karur Tribe 
was added to the list of federal1y recognized tribes.

(SAR00088).

The circumstances leading to a “re-established ... government-to-government

 relationship” were also far less compelling than those concerning restoration of the 

11See  http://www.nigc.gov/images/uploads/indianlands/17_karuktribeofcalifornia.pdf
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Fort Sill’s government to government relationship with the United States:

On January 15, 1979, the Assistant Secretary - Indian Affairs found 
that "the continued existence of the Karoks [sic] as a federally recognized 
tribe of Indians has been substantiated." Memorandum to Sacramento 
Area Director from Assistant Secretary -Indian Affairs, re: Revitalization 
of the Government-to-Government Relationship Between the Karur Tribe 
of California and the Federal Government (Jan. 15, 1979). "In light of this
finding, I am herby [sic] directing that the government-to-government
relationship, with attendant Bureau services within available resources, 
be reestablished," Id. Accordingly, the Assistant Secretary directed that 
the Tribe be added to the BIA list of federally  recognized tribes. 

Ibid.

Moreover, the NIGC noted that “[i]n September of 1978, Interior published regulations

[Part 54] for acknowledging American Indian tribes....  Neither the Karuk Tribe nor its

sub–entities petitioned for recognition....”  (emphasis added).  Ibid.

The NIGC also indicated that “BIA began publishing a list of federally recognized Indian

tribes in 1979.  The Karok [sic] Tribe of California appeared on this initial list....”  Ibid.12 

Thus the record shows the Karuk Tribe of Californian could have – but did not – apply

for acknowledgment as a federally recognized tribe pursuant to then– Part 54, yet achieved

eligibility for Indian gaming pursuant to the restored lands exception.  The Fort Sill could not

apply for acknowledgment pursuant to Part 54, but did engage in the only process then available

– which was more rigorous than having the Assistant Secretary of Indian Affairs write a letter –

yet was held ineligible for the restored lands or initial reservation exceptions.

12The NIGC also noted the Department of Interior’s express concurrence in the revised Karuk
lands opinion.  (SAR00093).
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The Tribe  objected to denying it the same treatment afforded the similarly situated

Karuk..  It first noted that the NIGC, in its subsequent Karuk lands opinion, held that Part 292 

did not apply to the analysis in light of the negative restored lands opinion rendered before

promulgation of Part 292.  Yet the NIGC persisted in applying Part 292 to the restored lands and

initial reservation analysis to the Fort Sill and its lands at Akela, though the original negative

lands opinion also came down prior to promulgation of Part 292.

The Tribe also highlighted the NIGC’s obvious disparity in treatment between the

Karuk’s and its own claim that to gaming eligibility under the restored lands exception.  As for

the restored tribe element of the exception, the Tribe noted as follows

The NIGC found that the Federal Government recognized the Karuk 
Tribe some time in the 1890’s, and that it administratively terminated 
its recognized status some time after 1944. The NIGC based its termination 
period not on a specific act or date, but on the fact that the Karuk Tribe was l
listed in a Ten Year Program Report in 1944. The NIGC went on to find that 
the Tribe’s recognition was administratively re-established in 1979, when 
the Federal Government again extended services to the Tribe.

* * *

The record the Tribe has put forward in this case is replete with 
governmental documents and Court filings showing that the Fort 
Sill Apache Tribe was the successor in interest to the Chiricahua 
and Warm Springs Apache Tribes, and that the Federal Government’s 
recognition of those Tribes ... terminated sometime after September 4, 
1886, when the United States Army acted to imprison every man, 
woman and child among them.

The Tribe has provided specific records showing that assets of the 
Apache remaining in Oklahoma were sold off, and the federal 
Government maintained no accounts for them and their descendants 
between 1914 and 1947. The record includes Court documents showing 
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the Federal Government took the position that the Tribe did not meet
 the minimum criteria as a tribal group to prosecute a claim before the 
ICC in 1949.

Lastly, the record includes statements in open court by the Federal 
Government and finding by several Courts that the Fort Sill Apache 
Tribe’s prior Federal recognition as the Chiricahua and Warm Springs 
Apache Tribes had been terminated.

* * *

Like the Karuk Tribe, the Fort Sill Apache Tribe was not formally 
restored to Federal recognition until the organization of the Tribe 
under the Oklahoma Indian Welfare Act, and the eventual approval 
of its Constitution in ... [August 1976].

(AR003124-3126).

As for the restored lands element of the exception, the Tribe argued that the Karuk’s land

acquisition land, and nature of its relationship with its Yreka Property, were remarkably similar

to the Fort Sill’s connections with Akela:

Like the Karuk Tribe’s Yreka Property, the Akela Flats Reservation was not 
among the Tribe’s first trust acquisitions after its restoration, although Akela 
Flats was the Tribe’s first trust acquisition in its former homelands in New Mexico.

Like the Yreka Property, the Tribe’s Akela Flats property is located within 
the Tribe’s judicially defined aboriginal homelands and Indian title lands: 
The Tribe clearly has a historical connection to the property.

The Fort Sill Apache Tribe’s modern connections to Akela Flats are
necessarily less extensive than the Karur’s Tribe’s with the Yreka site, 
the natural consequence of forcible removal from the Southwest in 1886; 
incarceration for 27 years in Florida, Alabama and Oklahoma; and eventual 
release in Oklahoma as individual descendants of the Chiricahua and Warm 
Springs Apache people.

However, since the Governor of the State of New Mexico welcomed the 
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Tribe to repatriate back to the state in 2000, the Tribe has been in continuous
 occupation of the site and currently operates a restaurant, smoke shop 
and tribal offices there.

Another important factor in the “restored lands” determination is the 
time between recognition and acquisition of the parcel. In the Karuk 
case, there was an 18 year interval between recognition and purchase,
and a 22 year interval between recognition and trust acquisition of the 
Yreka Property.

The Fort Sill Apache Tribe’s formal recognition came in 1976. The 
Tribe purchased the site at Akela Flats in 1988. The Tribe applied to 
have the land taken into trust in 1998. The land was taken into 
trust in 2002. Thus the time line here is also very similar to that 
found adequate to support the “restored lands” finding in Karuk. 
Again, in light of the position taken in Karuk, failing to modify 
the opinion of May 19, 2008 on similar grounds would give rise 
to serious doubt as to the validity of any [final] agency action adverse 
to the Tribe here.

Inconsistent agency action without adequate explanation constitutes 
arbitrary and capricious conduct. As Judge Leventhal stated in Greater 
Boston Television Corp. v. FCC, 143 U.S.App.D.C. 383, 444 F.2d 841,
 852, cert, denied, 403 U.S. 923, 91 S.Ct. 2229, 29 L.Ed.2d 701 (1971), 
“An agency changing its course must apply a reasoned analysis indicating
 that prior policies and standards are being deliberately changed, not casually 
ignored.” See also, e. g., Atchison, T. & S.F. R. Co. v. Wichita Board o/Trade,
412 U.S. 800, 808, 93 S.Ct. 2367, 37 L.Ed.2d 350 (1973); International Union, 
UAW v. NLRB, 148 U.S.App.D.C. 305, 459 F.2d 1329, 1341 (1972).

(AR003127-3128).).  

The NIGC has never addressed the obvious disparity in its treatment of the Karuk Tribe’s

claim of gaming eligibility on the basis of IGRA’s restored lands exception, in the administrative

proceedings, or during the course of this litigation.              
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The Fort Sill’s submission in September 2012 relating to the revised Karuk lands opinion

was to be the final substantive submission between the NIGC and/or Department of Interior.  The

record shows continuing email traffic between and among the Tribe and the Governmental

parties, (AR003202-3333), but nothing of substance took place for the next year and a half.  By

then it seemed to the Tribe the only means of obtaining relief was by means of litigation. 

I.  THE COURSE OF THE LITIGATION

On June 14, 2014, the Tribe filed suit pursuant to the Administrative Procedure Act,

5 U.S.C.  § 701  et seq., claiming that the Notice of Violation (NOV) issued nearly five years

before  represented arbitrary and capricious final agency action actionable under §§ 706(2)( C)

and (D); and also invoking the jurisdiction of the Court to "compel agency action unlawfully 

withheld or unreasonably delayed" pursuant to § 706(1). 

On Defendants’ motion to dismiss on jurisdictional grounds the Court held against the

NOV as final agency action, but found jurisdiction to exist with respect to Tribe’s claim for

“compell[ing] agency action unlawfully withheld or unreasonably held or delayed.”  Ibid. 

Opinion, May 15, 2015 (ECF 19) at 8 – 11.

In May 2015, nearly six years after issuing the Notice of Violation, and only in the

context of the pending lawsuit, the NIGC isued a “Final Decision and Order” upholding the 

NOV and underlying Indian lands opinions holding that neither the restored lands nor the initial

reservation exception applied to permit Indian gaming to take place at Akela Flats.  (AR003134-

3167.)
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As for the applicability of Part 292 to the assessment, the NIGC “[found] that the

regulations to not apply to the Akela Flats parcel due to the grandfathering provision in 25 C.F.R.

§ 292,26(b), which states that the regulations do not apply when the DOI or the NIGC has issued

an Indian lands opinion prior to the effective date of the regulation.   The NIGC’s May 2008

Opinion was issued prior to the effective date of the regulations, and, therefore, the regulations

do no apply.”  (AR003157).

The NIGC then all but conceded that the United States in fact terminated a government to

government relationship with the Chiricahua .  However, “even if this additional evidence did

lead us to find that the imprisonment by the United States was a de facto termination of the tribe,

it does not change the determination that the land does not meet the restored lands exception.”  

(AR003160).   

The reason given for upholding a negative restored lands determination despite a

successful showing of termination – and subsequent restoration– of recognition as an

acknowledged Tribe, was  follows:

[I]n addition to showing the loss and restoration of federal recognition, 
the Tribe must also show that the land was taken into trust as part of
that restoration.  To do so, the Courts look to three factors: the factual 
circumstances of the acquisition; the location of the acquisition, and
that temporal relationship of the acquisition to the tribal restoration.  
The May 2008 Opinion thoroughly discussed these factors and 
concluded that they did not fully support the Tribe’s claim to restored 
lands.  May 2008 Opinion at 18–27. On review of the additional 
material supplied by the Tribe on appeal, we concur with that finding.”
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Ibid.13  

With respect to the initial reservation exception, the NIGC was bound to note that

“[s]ince the matter was appealed ... and after briefing was complete, the Secretary of the Interior

proclaimed the Akela Flats Parcel as reservation land for the Tribe.  76 Fed. Reg. 72969. 

Accordingly the overlying issue of whether the land is reservation land has been made moot.

There is no longer any disputed that Akela Flats is a reservation under 25 U.S.C. § 467.” 

(AR003162).

However, the NIGC continued to reject the Tribe’s fundamental argument “that the

Federal acknowledgment process in IGRA’s initial reservation exception should include the

process by which the Commissioner of Indian Affairs approved the Ft. Sill Apache Tribe’s

constitution in 1976, thereby recognizing the Tribe....”  (italics in original, citation omitted).

The Court later described the course of events that followed production of the NIGC’s

“Final Decision and Order”14: 

* * *The Tribe amended its Complaint to allege that the NIGC 2015 
Decision was arbitrary and capricious and in violation of law. See First Am. 
Compl. [Dkt. 30]; see also Second Am. Compl. [Dkt. 80]. 

13Yet among “the additional material supplied by the Tribe on appeal” was the modified lands
opinion relating to the similarly situated Karuk Tribe of California holding the restored lands exception
applicable on a record remarkably similar to the Fort Sill’s circumstances in New Mexico.  Supra at 26-
30.  The NIGC has thus never troubled to address an apparent and fundamental difference in treatment of
a similarly situated Tribe held eligible to engage in Indian gaming on the basis of a trust acquisition
within aboriginal made 22 years after restoration of federally recognized status.

14The Court is familiar with the record.  We recapitulate its succinct account of events here for

ease of reference.
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The parties then turned their attention to settlement efforts. 
The Court belabors this history because it illustrates the constant delays: 
among the [parties]... [Dkt. 42]; 

• 11/16/14 Jt. Motion to Continue Stay (30 days) [Dkt. 43]; 

• 12/16/15 Jt. Motion to Continue Stay (90 days) [Dkt. 44]; 

• 2/01/16 Jt. Status Report and Motion to Continue Stay (47 days) 
[Dkt. 45]; 

• 3/17/16 Jt. Motion Nunc Pro Tunc to Continue Stay (91 days) 
[Dkt. 46]; 

• 6/1/16 Jt. Motion to Continue Stay (76 days) [Dkt. 47]; 

• 7/6/16 Jt. Motion to Stay (35 days) [Dkt. 48]; 

• 8/15/16 Court-ordered Status Conference; 

• 9/16/16 Telephone conference [Dkt. 65]; 

• 11/15/16 Status Conference [Dkt. 90]; 

• 12/2/16 Status Conference [Dkt. 64]. 

At the August 2016 status conference, the Tribe explained that  
the Commission had rejected Akela Flats for gaming on the premise that
 the Tribe was not a federally acknowledged Indian tribe. See 
8/15/16 Status Conference Tr. at 3 [Dkt. 61]. NIGC had failed “to address 
that the Bureau of Indian Affairs acknowledged that the [T]ribe was an 
acknowledged tribe on January 31st, 1979, Federal Register 7(D) page 
71194,” which predated the “part 83 regs” on which NIGC had relied. Id....
 Recognizing this and other alleged plain errors in the 2015 Decision, 
the Tribe suggested to Interior that it might be possible to settle the 
dispute once the correct facts were before all parties. DOI then agreed 
hat “because their earlier letters didn’t address the acknowledgment 
issue, they would review that issue and issue a new letter. That would
 then get sent over to the [NIGC] and then [the Commissioners] could 
determine if they’re going to reconsider” the 2015 Decision. Id. at 4-5. 

-34-

Case 1:14-cv-00958-RMC   Document 115-1   Filed 04/26/19   Page 34 of 45



The parties agreed to such a framework for settlement in October  
or November of 2015, with numerous commitments along the way as to
when the letter would be issued but with no progress on that point for nine
 months. Id. at 5. At the August 2016 status conference, the Tribe asked,
 “since we changed our position in reliance on this process, if we might 
not all benefit from a court order saying that a letter will issue and the 
NIGC will reconsider or not” by a date certain. Id. at 6. 

DOI did not object to the Tribe’s proposal for a Court order to 
bring conclusion to the discussions, although it sought more time than the 
Court was willing to allow. DOI then responded, “Sounds good.” Id. at 8. 
The parties jointly submitted a proposed order to the Court, which it 
then issued. 9/17/2016 Order [Dkt. 51]. 

At a status conference on September 16, 2016, counsel for DOI 
expressed concern that the Court’s order (jointly submitted) was overly broad.
Asked to explain the difficulty in preparing a letter from the Solicitor, counsel 
responded that “there are disagreements [between DOI and DOJ] as to the 
merits of the tribe’s claims.” 9/16/2016 Status Conference Tr. [Dkt 65] at 6. 

Eventually, the Solicitor’s Office issued the Letter to NIGC on 
December 9, 2016 and NIGC decided, in January 2017 (2017 Decision), to
r efuse to change its 2015 Decision. On motion, this Court determined that the 
2017 Decision constituted final agency action subject to appeal by the Tribe.
 See May 25, 2018 Mem. Op. [Dkt 98]. When DOI filed the Administrative 
Record, Dkt. 100, the Tribe moved to complete the record, or in the alternative, 
to supplement it, with the Solicitor’s Letter and certain other materials dealing 
with the Tribe’s status and federal acknowledgment that had been submitted to 
DOI (through its counsel at DOJ) as it considered and drafted the Solicitor’s
 Letter. Mot. of Pl. Fort Sill Apache Tribe to Complete and Supplement 
the Admin. R. With Respect to the January 2017 Decision of the National
Indian Gaming Comm’n (Mot.) [Dkt. 102]. DOI opposes the motion in full.
 Federal Defs.’ Opp’n to Pl.’s Mot. to Complete and Supplement the 
Admin. R. (Opp’n) [Dkt. 103]. 

Memorandum Opinion (November 28, 2018) (ECF 105) at 3–5.

The Court went on to hold the December 9, 2016 Solicitor’s Letter protected by
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the attorney-client privilege, but granted the motion to Tribe’s motion to complete the record

with the “the 39 documents submitted by the Fort Sill Apache Tribe to DOJ, at Interior’s behest, 

[which] were part of the materials indirectly considered by NIGC in rendering its 2017 Decision

and therefore must be made part of the administrative record so that it is complete. “ Id.  at 14.

Upon completion of the administrative record – pursuant to a submission designated a

“Supplemental Administrative Record “– the matter was ripe for dispositive motions.

II.  ARGUMENT

A.  PRINCIPLES ON APA REVIEW

The parties here are filing cross-motions for summary judgment on the administrative

record pursuant to Local Rule 7(h).  The standard on summary judgment set forth in Fed.R.Civ.P.

56( c) “does not apply because of the limited role of a court in reviewing the administrative

record.” Sierra Club v. Mainella, 459 F. Supp. 2d 76, 89 (D.D.C. 2006); see also Bloch v.

Powell, 227 F. Supp. 2d 25, 30 (D.D.C. 2002), aff’d, 348 F.3d 1060 (D.C. Cir. 2003). 

Instead, “the function of the district court is to determine whether or not as a matter of

law the evidence in the administrative record permitted the agency to make the decision it did.”

Sierra Club, 459 F. Supp. 2d. at 90 (quotation marks and citation omitted). “Summary judgment

is the proper mechanism for deciding, as a matter of law, whether an agency action is supported

by the administrative record and consistent with the [Administrative Procedure Act] standard of

review.” Loma Linda Univ. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010) (citation

omitted). 
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Moreover, the Administrative Procedure Act “sets forth the full extent of judicial

authority to review executive agency action for procedural correctness.” FCC v. Fox Television

Stations, Inc., 556 U.S. 502, 513 (2009).  It requires courts to “hold unlawful and set aside

agency action, findings, and conclusions” that are “arbitrary, capricious, an abuse of discretion,

or otherwise not in accordance with law.” 5 U.S.C. § 706(2). 

Agency action is arbitrary and capricious if, for example, the agency “entirely failed to

consider an important aspect of the problem, offered an explanation for its decision that runs

counter to the evidence before the agency, or is so implausible that it could not be ascribed to a

difference in view or the product of agency expertise.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v.

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

A reviewing court is to determine if the record demonstrates that an agency “examine[d]

the relevant data and articulate[d] a satisfactory explanation for its action including a rational

connection between the facts found and the choice made.” Id. at 43 (quoting Burlington Truck

Lines v. United States, 371 U.S. 156, 168 (1962)) (internal quotation marks omitted). 

Courts, therefore, should “not defer to the agency’s conclusory or unsupported

suppositions,” United Techs. Corp. v. Dep’t of Def., 601 F.3d 557, 562 (D.C. Cir. 2010) 

(quoting McDonnell Douglas Corp. v. Dep’t of the Air Force, 375 F.3d 1182, 1187 (D.C. Cir.

2004)); and “agency ‘litigating positions’ are not entitled to deference when they are merely

[agency] counsel’s ‘post hoc rationalizations’ for agency action, advanced for the first time in the
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reviewing court.” Martin v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 156

(1991) (citation omitted).             

Although a court should “may not supply a reasoned basis for the agency’s action that the

agency itself has not given,” a decision that is not fully explained may, nevertheless, be upheld

“if the agency’s path may reasonably be discerned.” Bowman Transp., Inc. v. Arkansas-Best

Freight System, Inc, 419 U.S. 281, 285-86 (1974) (citation omitted). 

An important additional principle on APA review of the record in this instance is that,

“where multiple agencies are charged with administering a statute,” “a single agency’s

interpretation is . . . not entitled to Chevron deference”15 but should instead be reviewed de novo. 

New Life Evangelistic Ctr., Inc. v. Sebelius, 753 F. Supp. 2d 103, 122–23 (D.D.C. 2010) (citing

various D.C. Circuit cases). The Third Circuit has adopted a similar approach. See, e.g., Chao v.

Cmty. Tr. Co., 474 F.3d 75, 85 (3d Cir. 2007).

We have quoted at some length from correspondence dated June 13, 2008 that went from

David Bernhardt – then Solicitor of the Department, now Secretary of Interior – to Philip Hogan,

Chairman of the National Indian Gaming Commission at the time. (AR002574-2578). 

We respectfully submit that Mr. Bernhardt’s letter serves to establish that Interior and 

the NIGC are both “charged with administering [the Indian Gaming Regulatory Act]”  and

implementing regulation; and indeed, establishes  that Interior has the determinative role in

15Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
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determining whether gaming may take place on particular Indian lands pursuant to any of

IGRA’s exception to the general after acquired lands prohibition.  Id.  

Thus we also submit that opinions from the NIGC – with or without requisite concurrence

from Interior – holding that the Fort Sill Apache Tribe is not entitled to engage in Indian gaming

in  ancestral lands in Luna County, New Mexico pursuant to IGRA’s restored tribe and initial

reservation exceptions are entitled to no deference in this proceeding:  The Court should review

the applicability of each determination de novo, and conclude that the Fort Sill Apache Tribe is

entitled to engage in Indian gaming in New Mexico under each exception to IGRA’s general

prohibition against gaming on after acquired lands.

B.  THE COURT SHOULD HOLD THE TRIBE ENTITLED  
TO CONDUCT GAMING AT AKELA FLATS PURSUANT
    TO IGRA’S INITIAL RESERVATION EXCEPTION    

The NIGC concedes that the 30 acre parcel at Akela Flats proclaimed reservation lands in

November 2011 is the initial reservation of the Fort Sill Apache Tribe.   The sole basis for its

continuing objection to gaming eligibility under the initial reservation exception is that Congress’

reference in the exception to a Tribe acknowledged as federally recognized under the “Federal

acknowledgment process” can apply only to Tribe acknowledged as a federally recognized Tribe

pursuant to 25 C.F.R. Part 83. 

The NIGC has held fast to this position, even though the Tribe was acknowledged as a

federally recognized Tribe by the only means then available, pursuant to the Department of 

Interior’s formal approval of its Constitution and By Laws.  
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This acknowledgment process took place in August 1976, little more than two years

before the Department promulgated Part 54, regulatory predecessor to Part 83, in September

1978.  The Fort Sill Apache then appeared in the Federal Register on the first list of Tribes

acknowledged as federally recognized to that time – February 1979 – a list published within five

months  Part 54's promulgation, and pursuant to its express requirements.

Congress did not define “Federal acknowledgment process”; nor is the phrase defined in

the  legislative history.  The language is plainly ambiguous – the Fort Sill and the many other

Tribes appearing on the first published list of acknowledged Tribes obviously achieved federal

recognition by other means.  

The “Indian canon” of construction” plainly holds “statutes are to be construed liberally

in favor of the Indians, with ambiguous provisions interpreted to their benefit.'" Chickasaw

Nation v. United States,. 534 U.S. 84, 94, 122 S.Ct. 528, 151 L.Ed.2d474 (2001) quoting

Montana v. Blackfeet Tribe. 471 U.S. 759, 766, 105 S.Ct. 2399, 85 L.Ed.2d 753 (1988)).

Finally, we are bound to note apparent conflicting views between Interior – which finally

produced the long awaited Indian lands opinion relating to the initial reservation exception in

December 2016 – and the NIGC, which simply continued to hold fast to its opinion that the

exception does not apply, in a strange document dated January 12, 2017. and filed as an Exhibit

here January 17, 2017. (ECF 67-1).

The Commissioners called it a “letter written ... as part of litigation settlement

discussions”,  suggesting – mistakenly – that it would somehow be inadmissible going forward. 
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The Court called it what it was – final agency action – and permitted the Tribe to amend the

complaint another time to account for its production.

The Commissioners were bound to say something about the reason for the filing – the

lands opinion Interior produced at long last in December  per longstanding agreement – and said

they had given “careful consideration” to Interior’s opinion, but were not modifying any earlier

findings. 

The record shows NIGC practice is to indicate concurrence on the part of Interior.

Reference to “consideration” of its opinion suggests a Department of Interior in disagreement

with the NIGC’s view, which may be the most fundamental basis for holding that denying the

Tribe application of the initial reservation exception to permit Indian  gaming to take place at

Akela Flats was “arbitrary, capricious, an abuse of discretion, [and] otherwise not in accordance

with law” pursuant to 5 U.S.C. § 706(2).

Mr. Bernhardt’s correspondence of June 13, 2008 makes clear it was Interior’s decision

to make, and it was an arbitrary and capricious departure from Interior’s statutory and regulatory

duties to relinquish the responsibility to do so to the NIGC.16

The Court should hold the Fort Sill Apache Tribe eligible to conduct Indian gaming at

Akela Flats pursuant to the initial reservation exception to IGRA’s prohibition against gaming on

lands acquired after October 17, 1988.

16The Court has held Interior’s opinion of December 2016 protected by attorney client privilege
and not subject to disclosure.  We do not seek to re–open the issue, but feel bound to note that the
existence of Interior’s statutory duty to render an Indian lands opinion binding on the NIGC was not an
issue before the Court at the time.
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C.  THE COURT SHOULD HOLD THE TRIBE ENTITLED
TO CONDUCT GAMING AT AKELA FLATS PURSUANT

    TO IGRA’S RESTORED TRIBE EXCEPTION    

We have addressed the difference in treatment the NIGC afforded the Karuk Tribe of

California and its claim of gaming eligibility under the restored lands exception.  Supra at 26–30.

We have also noted the NIGC’s continuing silence in the face of disparity, which we submit it

was plainly bound to address.

In a similar context, another judge of this Court explained,

Both the Equal Protection Clause and the APA prohibit agencies from 
treating similarly situated petitioners differently without providing a
 sufficiently reasoned justification for the disparate treatment.  See, e.g., 
Settles v. U.S. Parole Comm'n, 429 F.3d 1098, 1102-03 (D.C.Cir.2005) 
("To prevail on [its] equal protection claim, [a plaintiff must] demonstrate
 that [it] was treated differently than similarly situated [parties] and that 
the [agency's] explanation does not satisfy the relevant level of scrutiny.") 
(citing Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct. 2382, 72 L.Ed.2d 786 
(1982)); County of Los Angeles v. Shalala, 192 F.3d 1005, 1022 (D.C.Cir.1999) 
(holding that "an agency action is arbitrary when the agency offers insufficient
 reasons for treating similar situations differently") (internal quotation marks
 and citations omitted); Freeman Eng'g Assocs. v. FCC, 103 F.3d 169, 178
(D.C.Cir.1997) (observing that "an agency may not treat like cases differently") 
(internal quotation marks and citation omitted); Petroleum Commc'ns, 22 F.3d 
at 1172 (stating that the District of Columbia Circuit has "long held that
 an agency must provide [an] adequate explanation before it treats similarly 
situated parties differently") (citations omitted); Local 777, Democratic Union 
Org. Comm. v. NLRB, 603 F.2d 862, 872 (D.C.Cir.1978) (stating that an
 agency "cannot, despite its broad discretion, arbitrarily treat similar situations
dissimilarly") (citations omitted). 

Muwekma Ohlone Tribe v. Kempthorne, 452 F.Supp. 2d 105, 115 (D.D.C. 2006)
(Walton, J.)
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In Muwekma Ohlone, the Department of Interior had waived the requirement of Part 83

for several Tribes seeking acknowledgment as federally recognized Tribes, but declined the same

treatment to the Muwekme.   

Judge Walton there ordered remand to afford the Department an opportunity to address

the issue further, and eventually upheld the Department’s exercise of discretion against waiving

 the requirement of Part 83 acknowledgment for the Muwekme.  Muwekma Ohlone Tribe v.

Salazar, 813 F.Supp.2d 170, 199 (D.D.C.2011) ("[u]nlike the evidence proffered by the

Muwekma, which at best demonstrated interactions between the federal government and

individuals ... the evidence in the supplemental administrative record reflects dealings between

the federal government and the [allegedly similarly situated] Ione and Lower Lake tribes as

entities.")  The D.C. Circuit affirmed.  Muwekme Ohlone Tribe v. Salazar, 708 F.3d 209 (D.C. 

Cir. 2013). 

However, in the first instance Judge Walton acknowledged that some circumstances

would militate strongly against remand, and in favor of a decision on the basis of the record

before the court, for example, where “remand would be futile because ‘only one conclusion

would be supportable’” (quoting Fogg v. Ashcroft, 254 F.3d 103, 111-12 (D.C. Cir. 2001), id.,

452 F.Supp. 2d at 123; or when “‘agency delays ... are so extreme that the [C]ourt has no

confidence in the agency's ability to decide the matter expeditiously and fairly, ... [and then]  is

not obligated to remand,’ but instead ‘may put an end to the matter by using its equitable powers
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to fashion an appropriate remedy.’” (quoting Greene v Babbitt, 943 F.Supp. 1278, 1288 (W.D.

Wash. 1996)). Ibid.  

We respectfully submit that, in light of many years of silence with respect to the

obviously more favorable treatment the NIGC afforded the Karuk Tribe of California in very

similar circumstances – tantamount to a concession it cannot address the disparity in any

meaningful way – a remand in this instance would indeed be an exercise in futility:  The Court

should decide that, like the Karuk Tribe of California, the Tribe has indeed met the restored lands

element of the exception on the basis of the record before it; and “us[e] its equitable powers to

fashion an appropriate remedy.”   Greene, supra at 1288.

CONCLUSION

For the foregoing reasons, the Fort Sill Apache Tribe respectfully requests that this Court

hold that determinations on the part of the NIGC that the Tribe is ineligible to engage in Indian

gaming at Akela Flats, Luna County, New Mexico on the basis of IGRA’s initial reservation and

restored lands exceptions are “arbitrary, capricious, an  abuse of discretion [and] otherwise not in

accordance with law” pursuant to 5 U.S.C. § 706(2).

Respectfully submitted,

/s/ John P. Racin                                        
John P. Racin  
Law Office of John P. Racin  
1721 Lamont Street, N.W.  
Washington, D.C .  20010  
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(202) 277.7691  
Fax: 202.296.5600  
Email: johnpracin@gmail.com

/s/ Phillip E. Thompson                            
Thompson & Associates
P.O. Box 467 
Point of Rocks, MD 21777
(301) 535-0488
Fax: (202) 905-0057
Email: philliptho@me.com

/s/ Robert E. Prince                                   
Law Office of Robert E. Prince
632 S.W. “D” Avenue
Lawton, OK 73501
(580) 248-8015
Fax: (580) 353-6888
Email: reprince@fidnet.com

Attorneys for Plaintiff
Fort Sill Apache Tribe
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