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INTRODUCTION 

This Court should reject the request by the State of New Mexico (State) to 

dismiss this interlocutory appeal.  This Court’s resolution of the issue decided by 

the district court and addressed in the opening briefs will facilitate the resolution of 

this long-running water-rights adjudication. 

On the merits, the United States demonstrated in its opening brief that the 

district court erred as a matter of law in concluding that the mere extension of 

Spanish colonial law over the Jemez River Basin circa 1600 extinguished the 

aboriginal rights of the Pueblos of Jemez, Santa Ana, and Zia (collectively, the 

“Pueblos”) to use water from the Jemez River flowing through their lands.  The 

response briefs of the State and of the Jemez River Basin Water Users’ Coalition 

(Coalition) fail to undercut our demonstration of the district court’s error.  Indeed, 

the State and the Coalition effectively concede that the district court’s reasoning in 

its September 30, 2017 Memorandum Opinion and Order, which adopted the 

Proposed Findings and Recommended Disposition of Magistrate Judge Lynch, is 

unsupportable. 

Largely ignoring the opening briefs, the State and the Coalition instead 

argue that (1) the Spanish crown extinguished the Pueblos’ aboriginal rights in the 

late 1700s by granting land with implied water rights to two non-Indian 

communities in the Jemez River Basin; (2) if the Pueblos’ aboriginal rights were 
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not extinguished by Spain, they were extinguished by the Republic of Mexico; and 

(3) if the Pueblos’ aboriginal rights were not extinguished by Spain or Mexico, 

they were extinguished by the United States in or following the 1848 Treaty of 

Guadalupe Hidalgo.  As explained herein, the first two arguments should be 

rejected on the merits, and the third argument should be rejected as beyond the 

scope of this interlocutory appeal. 

ARGUMENT 

I. The State offers no persuasive reason to dismiss this interlocutory 
appeal, and the Coalition offers no permissible basis to greatly 
expand the scope of this interlocutory appeal. 

The State and the Coalition present diametrically opposed views on this 

interlocutory appeal.  The State asks this Court to dismiss the appeal without 

reviewing the district court’s holding that Spanish law extinguished the Pueblos’ 

aboriginal water rights.  The Coalition, in contrast, urges the Court to decide in the 

first instance multiple issues that the district court did not decide and that the 

United States and Pueblos did not address in their opening briefs.  This Court 

should decide whether Spain or Mexico extinguished the Pueblos’ aboriginal water 

rights and leave all other issues for further proceedings in the district court. 

A. This Court appropriately authorized this interlocutory 
appeal. 

The State devotes a significant portion of its brief to reiterating the 

arguments that it made in opposing the petitions for interlocutory appeal.  State 

Appellate Case: 18-2164     Document: 010110227251     Date Filed: 09/12/2019     Page: 7 



3 

Response 18-24.  This Court properly rejected these arguments in concluding that 

appeal was proper under 28 U.S.C. § 1292(b). 

Federal Rule of Civil Procedure 44.1 provides that in “determining foreign 

law, the court may consider any relevant material or source, including testimony,” 

and that the “court’s determination” of an issue of foreign law “must be treated as a 

ruling on a question of law.”  Consistent with this rule, the parties retained experts 

who drafted written reports and provided oral testimony on such law.  Therefore, 

the State is wrong that determining whether the Pueblos’ aboriginal water rights 

were extinguished by Spanish law requires “a fact-specific inquiry regarding the 

actions of Spain in exercising its dominion, which will send the Court deep into the 

record in this case.”  State Response 22 (emphasis added).  Indeed, the State 

identifies no dispute regarding the few historical facts underlying the experts’ 

opinions on Spanish and Mexican law:  (1) neither Spanish nor Mexican officials 

were ever called upon to resolve a dispute over the use of water in the Jemez River 

Basin, and (2) Spain made two land grants to non-Indian communities in the Jemez 

River Basin in the late 1700s.  It is true that this Court must consider the expert 

reports and testimony on Spanish and Mexican law that are included in Appellants’ 

Appendix along with the federal and state judicial decisions discussed in the briefs.  

But the fact that expert opinion will appropriately assist the Court in determining 

the relevant foreign law as “a question of law” is the same whether an appeal is 
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interlocutory or final, and so that fact does not render the district court’s decision 

unfit for interlocutory appeal. 

Consistent with the petitions for interlocutory appeal, the opening briefs 

address the experts’ interpretations of Spanish and Mexican law, and they explain 

how neither the mere existence of sovereign authority to resolve conflicts among 

users of a common water source nor the general principle of “no injury to other 

water users” extinguished aboriginal rights under governing federal-law precedent.  

The State has shown no material changes since the petitions were filed that might 

warrant reconsideration of this Court’s determination that interlocutory review of 

the district court’s decision under 28 U.S.C. § 1292(b) will “materially advance the 

ultimate termination of the litigation.” 

B. The scope of this appeal is appropriately limited to the 
question whether the Pueblos’ aboriginal rights were 
extinguished under Spanish or Mexican law. 

The State and the Coalition offered in the district court a series of alternative 

bases for extinguishment of the Pueblos’ aboriginal water rights.  Concluding that 

such rights were extinguished under Spanish law, the district court did not address 

those alternative bases.  In its Consolidated Answer opposing the petitions for 

interlocutory appeal, filed in No. 18-707 on October 11, 2018, the Coalition took 

the position (at 21) that an interlocutory appeal would be limited to extinguishment 

under Spanish or Mexican law: 
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[I]f the Court did grant the Petitions and reverse the Opinion, on 
remand the district court would then have to decide (1) whether the 
Treaty of Guadalupe Hidalgo effectively cut off expanding water 
rights by only recognizing existing (non-inchoate) rights, (2) and if 
not, whether the Acts of 1866, 1870 and 1877 cut off an expanding 
Pueblo water right (Issue No. 1, first Sub-issue), (3) and if not, 
whether the Pueblo Lands Act did (Issue No. 1, second Sub-issue), 
and (4) if not, whether the method of quantification finally adopted by 
the court limits a Pueblo aboriginal right (Issue No. 3). 

Consistent with this statement of the scope of interlocutory appeal, the United 

States, the Pueblos, the State, and the Amici did not brief these issues. 

The Coalition now reverses course and asks this Court to decide all of these 

issues, noting the general principle that “interlocutory appeals originate from the 

district court’s order itself, not the specific question certified by the district court or 

the specific question framed by the appellant.”  Coalition Response 3-4.  Whatever 

the appropriate application of this principle in other interlocutory appeals, it is 

wholly inappropriate for the Coalition to represent in its opposition to the petitions 

that certain issues are not presented in this interlocutory appeal and then to address 

the very same issues in its brief on the merits.  When the Coalition asked for the 

parties’ position on a potential motion for leave to file a single 18,000-word 

response brief, it did not disclose that it intended to brief the above-listed issues.  

We therefore ask the Court to disregard the following parts of the Coalition’s brief: 

• Part VI.B (pp. 19-26), summarizing the quantification arguments the 
Coalition made in its district court brief on Issue No. 3 (Doc. 4284). 
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• Part VI.E. (pp. 40-45), arguing that if the Pueblos’ aboriginal water 
rights survived Spanish and Mexican rule, Congress extinguished 
them in the Acts of 1866, 1870 and 1877 (Issue No. 1, first Sub-
issue). 
 

• Part VI.F (pp. 45-46), arguing that if the Pueblos’ aboriginal water 
rights survived Spanish and Mexican rule, Congress extinguished 
them in the Acts of 1858 and 1869 (Issue No. 1, second Sub-issue). 
 

• Parts VI.K. and VI.L. (pp. 65-69), arguing that if the Pueblos’ 
aboriginal water rights survived Spanish and Mexican rule, Congress 
extinguished them in the Treaty of Guadalupe Hidalgo. 
 

 In addition, much of the Coalition’s Statement of the Case relates to these 

four issues rather than to whether Spanish or Mexican law extinguished the 

Pueblos’ aboriginal water rights.  Coalition Response 4-16.  Moreover, the 

Coalition’s voluminous Supplemental Appendix is largely, if not entirely, related 

to these four issues.  Its criticism that the United States “fail[ed] to inform the 

Court of significant proceedings below,” id. at 4, is unfounded.1 

Although the district court did not decide whether Mexican law extinguished 

the Pueblos’ aboriginal water rights if Spanish law did not, the experts’ discussions 

of both bodies of law were intertwined because Mexican law developed from 

Spanish law.  For this reason, the parties all discussed Mexican law in their briefs 

in this Court.  The evidence from the Mexican period—including the resolution of 

                                           
1 The Coalition details the proceedings in the first three years of this litigation 
(1983-1986) and points out that the United States and Pueblos did not initially 
specify the legal basis for the claimed water rights.  Coalition Response 6-9.  It is 
unclear why the Coalition brings this up 33 years after clarification was provided. 
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water disputes between Indian communities and non-Indians during the Mexican 

period—is relevant to the question whether Spanish law extinguished the Pueblos’ 

aboriginal water rights.  And if this Court concludes that Spanish law did not 

extinguish the Pueblos’ aboriginal water rights, we submit that the Court may 

proceed to decide that there were no changes during the Mexican period that meet 

the strict standard for extinguishment of aboriginal rights. 

II. The district court’s decision is reviewed de novo. 

The State and the Coalition question the United States’ contention that this 

Court should review the district court’s extinguishment holding de novo, State 

Response 17-18; Coalition Response 18-19, but their arguments do not 

demonstrate that the district court’s analysis is entitled to any deference. 

The State asserts that this appeal “presents both questions of law and mixed 

questions of law and fact.”  State Response 17.  As explained above (p. 3), 

however, the few historical facts underlying the experts’ interpretations of Spanish 

and Mexican law are undisputed.  The experts’ opinions are legal interpretations.  

While Magistrate Judge Lynch said that he “resolved all factual questions in favor 

of Dr. Cutter’s opinion,” his example of a factual question—whether “Spain 

recognized the Pueblos’ preconquest right to use water”—was actually a legal 

question.  See App. 298 [Recommendation 11].  Although we refer to the experts’ 

reports and testimony as “evidence,” the district court’s interpretation of Spanish 
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law based on their opinions is a question of law under Rule 44.1.  The district 

court’s extinguishment holding was based entirely on its legal assessment that the 

imposition of Spanish law in the Jemez River Basin constitutes extinguishment 

under the federal-law test of United States v. Santa Fe Pacific Railroad Co., 314 

U.S. 339 (1941), and other precedent. 

The Coalition similarly asserts that the district court decided a mixed 

question of law and fact, contending that the standard of review of such a mixed 

question turns on whether answering it “entails primarily legal or factual work.”  

Coalition Response 19 (quoting U.S. Bank National Ass’n v. Village of Lakeridge, 

LLC, 138 S. Ct. 960, 967 (2018)).  The Coalition also notes this Court’s statement 

in Pueblo of Jemez v. United States, 790 F.3d 1143, 1166 (10th Cir. 2015) (Jemez), 

that the Court of Claims had treated extinguishment as a factual question in United 

States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1393 (Ct. Cl. 1975).  The 

specific extinguishment analyses in Jemez and San Ildefonso involved extensive 

factual records.  In this case, in contrast, the extinguishment decision turns on 

expert opinions about foreign law that was never actually applied to the Pueblos by 

Spanish or Mexican officials.  In the Coalition’s formulation, therefore, this case 

“entails primarily legal . . . work.”  Coalition Response 19.  The Coalition 

acknowledges that review is de novo where the relevant facts are uncontroverted.  

Id. 
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III. The Pueblos’ aboriginal rights were not extinguished by Spain. 

Magistrate Judge Lynch and the district court relied entirely on the Spanish 

sovereign’s unexercised authority to resolve conflicts among users of a common 

water source and on the general principle of “no injury to other water users” in 

concluding that the Spanish legal system extinguished the Pueblos’ aboriginal 

rights to use water from the Jemez River even though no affirmative action was 

taken.  See U.S. Opening Brief 14-15.  The United States demonstrated that the 

district court erred by (1) holding that the Spanish legal system extinguished the 

Pueblos’ aboriginal right to use water even though that water right is appurtenant 

to the aboriginal right to use land, which the court held survived Spanish rule, id. 

at 22-27; (2) relying on Spain’s unexercised authority to adjudicate water disputes, 

id. at 28-35; and (3) relying on the general no-injury principle of water use, id. 

at 35-45.  The district court failed to consider as a whole the detailed analyses by 

Santiago Onate and Dr. Cutter demonstrating that Spanish law protected Indian 

water rights as well as their rights in land, and that it typically afforded preference 

to Indian water users over non-Indian water users.  Spanish law recognized the 

right of aboriginal peoples to use the water flowing through their lands to satisfy 

their current and future needs. 

The State and the Coalition do not undercut the United States’ demonstration 

that the district court erred in its interpretation of Spanish law, as explained in 
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Sections A, B, and C below.  They largely ignore our opening brief and essentially 

reiterate the flawed interpretations of Spanish law accepted by the district court.  

Where they address our brief, their responses are unpersuasive. 

The State and the Coalition seek affirmance of the district court’s 

extinguishment holding based on Spanish officials’ resolution of some water 

disputes between Indian communities and non-Indians outside the Jemez River 

Basin.  The experts addressed the resolution of water disputes during the Spanish 

and Mexican periods in considerable detail, but neither Magistrate Judge Lynch 

nor the district court discussed this evidence.  And as explained in Section D 

below, the Spanish officials’ application of Spanish law in these water disputes 

actually supports the Pueblos’ no-extinguishment position. 

The State and the Coalition also rely heavily in their response briefs on 

Spain’s land grants to two non-Indian communities in the Jemez River Basin, 

which Magistrate Judge Lynch and the district court similarly did not mention.  

Unlike the water disputes, the State and the Coalition gave minimal attention to the 

land grants in the district court proceedings.2  As explained in Section E below, the 

                                           
2 Professor Hall did not address the land grants in his report and only briefly 
discussed them in his oral testimony.  App. 670-71 [Tr. 266-69].  Neither the State 
nor the Coalition offered the text of the land grants.  The State and the Coalition 
did little more than note the existence of the grants in their briefs for Magistrate 
Judge Lynch.  Doc. 4361 at 17-18; Doc. 4363 at 10-11.  And they gave the land 
grants only modest attention in their briefs urging the district court to adopt his 
Recommendation.  Doc. 4388 at 7-9; Doc. 4389 at 9-10. 
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land grants did not authorize the non-Indian communities to take water to the 

detriment of the Pueblos and therefore do not support an extinguishment holding. 

A. Spain protected both aboriginal rights to land and the 
appurtenant right to use water flowing across the land. 

The United States showed that Magistrate Judge Lynch and the district court 

inappropriately seized on a general statement by Dr. Cutter that rights to land were 

different from rights to water and ignored his more detailed testimony that 

explained the relationship between interests in land and interests in water.  U.S. 

Opening Brief 23-24.  We explained that the right to use flowing water was 

characterized as a “usufruct” under Spanish colonial law (as it was under English 

common law), and that while “rights to water and land were different in that 

respect, the interests were not completely ‘separate’ as relevant to the analysis 

here.”  Id. at 24.  We pointed to Dr. Cutter’s testimony that Spanish land grants to 

non-Indians typically included “an implied right to water, so they are not 

completely separate,” and that Indians’ right to use water was similarly implied 

from their right to their land.  Id. at 25 (quoting Tr. 122).  We also relied on this 

Court’s supportive statements in New Mexico v. Aamodt, 537 F.2d 1102, 1110-11 

(10th Cir. 1976), that Pueblo water rights are “appurtenant” to their land and that 

they are not subject to New Mexico’s current law (i.e., the law of prior 

appropriation which separates water rights from rights to land).  Opening Brief 26. 
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The State does not dispute this analysis, largely ignoring it and merely 

reiterating the district court’s mischaracterization of Dr. Cutter’s testimony.  State 

Response 3, 26.  The State argues that this Court’s decision in Aamodt does not 

require reversal of the district court’s decision, but it does not take issue with our 

reliance on Aamodt for this specific purpose.  Id. at 34-36. 

The Coalition addresses this part of our brief, but its response is also 

unpersuasive:  it similarly reiterates the mischaracterization of Dr. Cutter’s 

testimony, asserts (contrary to Aamodt) that Spanish law was the same as the law 

of prior appropriation later adopted by western states, and avoids addressing our 

reliance on Aamodt by incorrectly dismissing our discussion as “non-sequitur.”  

Coalition Response 27-28.  The Coalition later argues that neither this Court’s 

decision in Aamodt nor the district court’s decisions on remand in that litigation 

support the Pueblos’ water claims for various reasons, id. at 59-65, but it does not 

contest Aamodt’s linkage of Pueblo water rights to their land. 

In failing to offer any serious response to our arguments that the land and 

water rights of the Pueblos were not entirely separate, the State and the Coalition 

effectively concede that the district court erred in separating the Pueblos’ 

aboriginal rights to the water flowing through their land from their aboriginal 

rights to land, which survived both Spanish and Mexican rule. 

Appellate Case: 18-2164     Document: 010110227251     Date Filed: 09/12/2019     Page: 17 



13 

B. The mere existence of Spanish authority to resolve water 
disputes did not extinguish the Pueblos’ aboriginal water 
rights. 

The United States demonstrated that the district court erred in relying on 

Spain’s authority to resolve disputes among those who shared a common water 

source as a basis for extinguishment of the Pueblos’ aboriginal water rights when 

Spain did not exercise that authority in the Jemez River Basin.  U.S. Opening Brief 

28-35.  We explained that every dominant sovereign has the authority to control 

resources in its territory, but that Spain nonetheless respected the Indian right of 

occupancy, as the Supreme Court explained in Santa Fe Pacific and as this Court 

explained in Jemez.  Id. at 28-31.  Importantly, we explained that because Spanish 

regalía once extended over a vast area of the United States (including the 

Louisiana Purchase), and because Spain had the power to control other resources 

(such as timber and minerals), the district court’s conclusion that unexercised 

sovereign power to adjudicate a water dispute was enough to extinguish aboriginal 

rights to that resource completely negates the established doctrine of aboriginal 

rights.  Id. at 31-35. 

The State and the Coalition both ignore this portion of our brief.  Instead of 

grappling with our argument, the State selectively refers to some of the expert 

testimony on Spanish law in its “Statement of Facts,” State Response 2-6, and it 

concludes without further discussion that the “record supports the finding that the 
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imposition of Spanish control over the allocation and use of the waters 

extinguished the rights of the Pueblos to use and control the shared waters of the 

Jemez River,” id. at 41.  The Coalition takes a similar approach.  Coalition 

Response 27-29.  In failing to offer any serious response to our arguments, the 

State and the Coalition effectively concede that the district court erred in relying on 

the mere existence of Spanish law as a basis for extinguishment of the Pueblos’ 

aboriginal rights. 

C. Despite the general “no-injury” principle, Spanish-law is 
reasonably interpreted to favor Indian water users. 

The United States demonstrated that the district court erred in relying on the 

general principle of Spanish law that shared waters could not be used to the 

detriment of other users as a basis for extinguishment of the Pueblos’ aboriginal 

water rights.  U.S. Opening Brief 35-44.  The court ignored the testimony of Onate 

and Dr. Cutter that this principle would not necessarily limit Indian use of water.  

Although Recopilacion 4.17.5 and 4.17.7 generally provided that grazing land, 

woods, and waters were “common” resources, more specific provisions—

Recopilacion 3.2.63, 4.12.14, and 4.12.18—required protection of Indian water 

rights.  See U.S. Opening Brief 38-42.  Spanish colonial law as embodied in the 

Recopilacion is reasonably interpreted to afford a preference to Indian 

communities.  Id. 
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The State completely ignores this argument and merely reiterates the district 

court’s reliance on the general no-injury principle.  See State Response 42 (the 

“principle of ‘no injury’ applied to the Pueblos’ use of water”); accord id. at 2-6, 

26-27.  But, significantly, the State had conceded in the district court that “Indian 

preferences . . . had existed under Spanish law,” arguing that Mexican law had 

abolished them.  Doc. 4363 at 7.  The State offers no explanation for its changed 

position. 

The Coalition highlights Recopilacion 4.17.5 and 4.17.7.  Coalition 

Response 30.  But, unlike the State, it acknowledges the Indian-preference 

provisions:  “The US’ Opening Brief at 38-40 argues deference given to Indians 

under two provisions of the Recopilacion, 4-12-14 and 4-12-18.  Such deference, 

however, did not apply during Mexican sovereignty from 1821-1848.”  Coalition 

Response 32 (emphasis added).  The Coalition similarly appears to concede here 

that Spain afforded preference to Indian water users, and it points to Mexican law 

as eliminating the preference (just as the State did in the district court). 

These express concessions that Spanish law afforded a preference to Indian 

water users completely undercut the district court’s reliance on Spanish law as a 

basis for extinguishment of the Pueblos’ aboriginal water rights.  Given this 

preference, it cannot be concluded that Spanish officials necessarily would have 

restricted the Pueblos’ use of water had a repartimiento been requested in the 
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Jemez River Basin.  The State and the Coalition try to support the district court’s 

holding by discussing the resolution of water disputes by Spanish officials outside 

the Jemez River basin and by highlighting the land grants to two non-Indian 

communities in the Jemez River Basin.  But the effect of the concessions by the 

State and the Coalition is in no way mitigated by their discussion of these water 

disputes or non-Indian land grants. 

D. Resolution of disputes between non-Indian and Indian 
water users during the Spanish period does not evidence 
any intent to extinguish Indian water rights. 

The State and the Coalition argue that the district court’s extinguishment 

holding may be affirmed based on evidence of Spanish officials’ resolution of 

water disputes between non-Indians and Indian communities outside the Jemez 

River Basin.  While the Recopilacion is akin to statutory law, the resolution of 

these water disputes is a form of administrative or judicial case law.  The State 

and the Coalition misplace reliance on this historical record because it does not 

demonstrate that the application of Spanish law necessarily restricted Indian water 

use.  To the contrary, Spanish officials often gave preference to Indian water users 

and restricted non-Indians’ use of water. 

The State describes Professor Hall’s testimony about a series of 

interventions by Spanish officials in the 1760s and 1770s involving non-Indian 
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users of the Rio Tesuque upstream from Tesuque Pueblo. State Response 8-9.3  

The Spanish settlers’ right to use water was based on a 1752 land grant to Juan de 

Gabaldon that “was made on the condition that no harm be done to the Tesuque 

Pueblo’s water use.”  Id. at 8.  The State asserts that Tesuque Pueblo “was required 

to share water with non-Pueblo water users.”  Id. at 42.  But the State’s discussion 

omits Professor Hall’s statement—consistent with the condition in the land grant—

that the amount of water allowed the non-Indians was “presumably not to the 

detriment of the Tesuque pueblo.”  App. 669 [Tr. 262].  The expert evidence fairly 

supports the conclusion that non-Indian users were restricted in various ways to 

protect the prior rights of Tesuque Pueblo.  See App. 445-46, 448 [Hall Report 27-

28, 30]; App. 645 [Cutter Tr. 166-68]; App. 668-71 [Hall Tr. 256-69]. 

The State also discusses an 1805 dispute between Tesuque and a 

downstream land grant community (Cuyamungue) arising from Tesuque’s 

construction of acequias (irrigation ditches) from springs that otherwise would 

have flowed into the Rio Tesuque.  State Response 9; see also Coalition 

Response 32.  According to Professor Hall, the Spanish official’s “decision was 

that the Tesuque Pueblo could develop the acequias, but it had to guarantee the 

flow to the Cuyamungue non-Indians and the established uses there.”  App. 670 

                                           
3 The State calls these disputes “repartimientos,” but as we have explained, the 
only formal repartimiento in New Mexico during the Spanish and Mexican periods 
was the 1823 repartimiento involving Taos Pueblo.  U.S. Opening Brief 45-47. 
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[Tr. 264].  When asked how the Pueblo did that, Hall responded:  “It beats me, but 

that was the rule.”  Id.  This limited historical record does not clearly document 

whether this order had any practical effect on Tesuque, let alone support a 

conclusion that the water use of Jemez, Santa Ana, and Zia would have been 

restricted had a similar dispute occurred on the Jemez River. 

To its credit, the State acknowledges that Spanish officials favored Santa 

Clara Pueblo in a well-documented dispute between the Pueblo and upstream non-

Indian water users.  State Response 7-8.  In response to Pueblo complaints that the 

Tafoya family was using water from Santa Clara Creek for agriculture when its 

1724 grant was issued only for grazing livestock, the Spanish governor voided the 

Tafoya grant in 1762 and granted the Pueblo the entire canyon, thereby giving the 

Pueblo exclusive right to all of the water in the creek.  App. 390-92 [Cutter Report 

46-48]; App. 446-48 [Hall Report 28-30]; App. 615-16 [Cutter Tr. 45-49]; App. 

666-68, 684-86 [Hall Tr. 250-55, 320-28]. 

This outcome was consistent with the resolution of other water disputes by 

Spanish officials.  Dr. Cutter discussed a study by a respected historian of 

22 Spanish repartimientos involving Indian communities in central Mexico:  

William B. Taylor, Land and Water Rights in the Viceroyalty of New Spain, 50 

N.M. Hist. Rev. 189 (July 1975).  See App. 384-85, 387-88 [Cutter Report 40-41, 

43-44]; see also App. 488-89 [Hall Report 70-71] (citing Taylor).  The Indians 
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were allocated all of the available water in several instances, and some non-Indian 

land grants were cancelled when it was found that they encroached on the Indians’ 

rights.  App. 682-84 [Hall Tr. 312-20].  Taylor further explained: 

None of the repartimientos consulted determined that the Indians had 
water rights only for the lands that they had actually irrigated before 
the Conquest.  They consistently mention that the Indians should have 
enough water “to irrigate their lands” or “for the irrigation and benefit 
of their lands;” somewhat open-ended phrases that allowed for a 
sliding scale of irrigation of lands that could be irrigated (i.e., irrigable 
acres) and that were owned at the time of the repartimiento. 

App. 387 [Cutter Report 43 n. 77].  As we have previously noted, Professor Hall 

acknowledged that Taylor had demonstrated that the Indian communities were not 

limited to the amount of water they were using at the time of the proceeding.  U.S. 

Opening Brief 47. 

The State’s conclusion that Spain did not evidence a “protective policy” 

toward Indian communities in water disputes, State Response 42, is unsupported 

by the expert testimony regarding water disputes.  These applications of Spanish 

law in water disputes outside the Jemez River Basin do not come close to showing 

the requisite unequivocal intent to extinguish Indian water rights.  The district 

court’s extinguishment holding may not be affirmed on this basis. 
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E. Spain’s land grants to two non-Indian communities in the 
Jemez River Basin do not evidence any intent to extinguish 
the Pueblos’ water rights. 

The United States explained that the mere use of aboriginal lands by non-

Indians did not necessarily extinguish aboriginal rights.  U.S. Opening Brief 48-50.  

Instead, the critical inquiry is whether the government authorized use by non-

Indians that “actually interfered with the Jemez Pueblo’s traditional occupancy and 

uses.”  Id. at 50 (quoting Jemez, 790 F.3d at 1168 (emphasis added)).  The State 

appears to agree that this is the correct test for extinguishment of aboriginal water 

rights.  State Response 33.  The State and the Coalition do not contend that non-

Indians’ use of water in the Jemez River Basin during the Spanish and Mexican 

periods actually interfered with the Pueblos’ use of water from the Jemez River as 

it flowed through the Pueblos’ grant lands.  But they nonetheless now rely heavily 

on the fact that Spain made two non-Indian community land grants in the Jemez 

River Basin—San Ysidro (located between Zia Pueblo and Jemez Pueblo) in 1786, 

and Cañon de San Diego (located upstream of Jemez Pueblo) in 1798.  State 

Response 6-7, 27, 30-31, 33, 42-43; Coalition Response 4, 30 n.12, 34-35, 37-39, 

51-54, 65-66.  Their reliance on these land grants is unavailing. 

The State asserts that the Jemez River became a shared water source as a 

result of the 1786 San Ysidro grant.  State Response 7.  The district court appears 

to have believed that the Jemez River became a shared water source upon the 
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arrival of the Spanish in the Jemez River Basin about 200 years earlier.  App. 286-

87 [Decision at 6-7].  But whatever the date, the mere existence of Spanish 

authority to resolve disputes among users of a shared water source did not 

extinguish aboriginal water rights, as discussed in Section B above.  The State’s 

further assertion that the “Spanish rule against detriment to any other user applied 

equally to all Jemez River water users on both the Pueblo and non-Pueblo land 

grants” is purportedly based on the cited testimony by Dr. Cutter and Professor 

Hall.  State Response 7 (emphasis added).  But review of the cited testimony 

reveals that only Hall offered this opinion.  Cutter merely agreed there that the 

Jemez River became a public shared water upon the making of the San Ysidro 

grant.  App. 637 [Tr. 136].  As explained in Section C above, Cutter elsewhere 

testified about the preference for Indian water rights.  Hall’s broad assertion is 

undercut by his acknowledgment that if a repartimiento had occurred, the claims of 

these non-Indian communities would have been “obviously not as [strong as that 

of] the Jemez Pueblo . . . by virtue of its antiquity and its long continuing standing 

as a community.”  App. 664 [Tr. 239].  The land grants accordingly provide no 

support for the district court’s extinguishment holding. 

The Coalition argues that the San Ysidro and Cañon de San Diego land 

grants encroached on the Pueblos’ aboriginal rights to divert water from the Jemez 

River outside the boundaries of these grants in the same way that the land grants 
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encroached on the Pueblos’ rights to use the land and resources within the 

boundaries of the grants, which rights were found to have been extinguished.  

Coalition Response 51-54.  The Coalition’s analogy is based on two premises:  

(1) the Rio Jemez was a “water short stream” at the time of the grants; and 

(2) Spain intended to grant “a substantial portion of the river’s waters to Spanish 

settlers.”  Id. at 51-52.  Neither premise is correct. 

The first premise is belied by the lack of any water dispute in the Jemez 

River Basin during the Spanish and Mexican periods.  The Coalition asserts that 

this argument is a “red herring” because the Spanish settlers were upstream of the 

Pueblos, and it was incumbent on the Pueblos (not the settlers) to request a 

repartimiento.  Id. at 30 n.12.  Throughout its brief, the Coalition repeatedly refers 

to the land grants as “upstream” or “generally upstream” of the Pueblos without 

ever acknowledging that the San Ysidro grant is downstream of Jemez Pueblo.  

Thus, it is significant that San Ysidro never requested a repartimiento.  Moreover, 

had the Jemez River actually been “water short” at the time, there is no reason to 

believe that one or more of the Pueblos would not have protested.  There was no 

protest and no repartimiento that restricted the Pueblos’ water use in any way.  In 

the absence of a water shortage, all could use the water as they needed.   

As for the second premise, Spain granted no specific amount of water to 

non-Indians, much less an amount that would be detrimental to the existing 
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Pueblos.  Indeed, as explained above (p. 15), the State and the Coalition have 

conceded that Spanish law afforded a preference to Indian communities.  As the 

Coalition notes, water rights to the Jemez River—both for the non-Indians within 

the land grants and for the Pueblos—are being quantified for the first time in this 

proceeding.   Coalition Response 52. 

The United States explained that Spain’s recognition of expanding water 

rights for non-Indian land-grant communities— the “pueblo rights doctrine”—

supports the conclusion that Spain similarly recognized expanding water rights to 

meet the growing needs of Indian communities.  U.S. Opening Brief 42-44.  There 

is a disconnect in the State’s response on this issue.  The State affirmatively relies 

on the expanding water rights of non-Indian communities as a basis for 

extinguishment of the Pueblos’ aboriginal water rights.  State Response 6-7 (Cañon 

de San Diego community grew from 13 to 300 families from 1798 to 1850); 

App. 671 [Tr. 268] (according to Professor Hall, the land grant “impliedly 

authorizes growth”).  But the State then questions whether there ever was such an 

expanding water right, criticizing the United States’ analysis of “a handful of 

California and New Mexico state court cases.”  State Response 37.  That criticism 

is unfounded.  That “handful” includes City of Los Angeles v. City of San 

Fernando, 537 P.2d 1250 (Cal. 1975), in which the California Supreme Court 

reaffirmed the pueblo rights doctrine in upholding Los Angeles’ claimed water 
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rights based on a detailed analysis of Spanish law, as well as Cartwright v. Public 

Service Co., 343 P.2d 654 (N.M. 1958), which was consistent with the analysis in 

City of Los Angeles (though not as detailed). 

The State’s further argument that the United States’ discussion of this 

precedent was “ill-advised,” State Response 37, is likewise unfounded.  First, the 

cases that we cited “expressed no preference for Pueblo over non-Pueblo 

communities,” id., because the water rights of Indian communities were not at 

issue; the relative priority of Indian over non-Indian communities is based on other 

legal sources.  Second, these cases do not “illustrate the radical nature,” id., of a 

claim to water for future use but instead show that Spanish law is best interpreted 

to allow water for community growth; the specific quantity of water to which the 

Pueblos may be entitled is a matter for a future proceeding.  Third, we did not 

“misstate the status of the pueblo rights doctrine in New Mexico” after Martinez v. 

City of Las Vegas, 89 P.3d 47 (N.M. 2004), was decided.  State Response 38.  

Rather, we correctly explained that the Martinez holding affected only the water 

rights of non-Indian land-grant communities. 

The Coalition does not respond to the United States’ discussion of the 

pueblo rights doctrine.  It discusses Martinez only in connection with its argument 

that the Treaty of Guadalupe Hidalgo did not protect inchoate rights, Coalition 

Response 67-69, an issue that is not within the scope of this appeal. 
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On this point as well, the State and the Coalition provide no support for the 

district court’s erroneous holding. 

IV. The Pueblos’ aboriginal rights were not extinguished by Mexico. 

The United States explained that there was no change in the repartimiento 

procedure after Mexican independence.  U.S. Opening Brief 45; see also App. 618 

[Cutter Tr. 57] (“the rules in place under the Spanish regime continued under the 

Mexican regime”).  Significantly, the 1823 repartimiento involving Taos Pueblo 

resulted in a decision that protected its right to receive water.  See Opening Brief 

46-47.  Moreover, the Mexican government never took any other action to restrict 

the Pueblos’ use of water from the Jemez River.  Id. at 45. 

The State does not take issue with this analysis.  It briefly notes that the 

Cuyamungue community protested in 1842 when Tesuque Pueblo proposed to 

store spring water in tanks.  State Response 9.  According to Professor Hall, a 

Mexican official “seems to take the position” that the two parties “have to talk to 

each other about the reciprocal effect” of that water use, but he did not “know how 

they, in fact, worked it out.”  App. 670 [Tr. 265].  This poorly documented dispute 

hardly supports a conclusion of extinguishment of aboriginal water rights under 

Mexican law. 

The Coalition addresses the Mexican period in more detail, but its arguments 

similarly fail to support an extinguishment conclusion.  See Coalition Response 32-
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35.  The Coalition relies on the 1821 Plan of Iguala, which abolished racial 

classifications among Mexican citizens.  But even if Pueblo communities would 

not receive preference in a water dispute based on their “Indianness,” the principle 

of primacy still supported a preference.  While the Coalition acknowledges Dr. 

Cutter’s opinion that the Pueblos were entitled to preference based on their status 

as long-standing communities, it points out that the land-grant communities of San 

Ysidro and Cañon de San Diego had existed for over 200 years.  Id. at 34.  But that 

shorter tenure does not give them primacy over the Pueblos, as we demonstrated in 

Section III.E above. 

The Coalition wrongly asserts that under “Mexican law the Pueblos had no 

preferences in a repartimiento,” Coalition Response 35, completely disregarding 

our discussion of the Taos repartimiento, which the Coalition fails to dispute.  

Moreover, the Coalition does not base extinguishment on Mexican law itself, 

perhaps because there was no affirmative act whatsoever by the Mexican 

government that limited the Pueblos’ right to take water as they needed from the 

Jemez River.  The Coalition bases extinguishment instead on the Treaty of 

Guadalupe Hidalgo, which it argues did not protect any Indian water rights that 

were not “perfected” through a repartimiento.  Id. at 35-36.  That incorrect 

argument is beyond the scope of this interlocutory appeal and will be addressed in 

future proceedings. 
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In short, the State and the Coalition fail to demonstrate that Mexico 

unambiguously extinguished the Pueblos’ aboriginal water rights. 

V. The Santa Fe Pacific standard for extinguishment is not met. 

The underlying question in this appeal is whether Spain or Mexico took 

“plain and unambiguous action,” Santa Fe Pacific, 314 U.S. at 346-47, to 

extinguish the aboriginal rights of the Pueblos to use water in the Jemez River as it 

flowed through the lands at issue, even though neither Spain nor Mexico 

extinguished aboriginal title to those lands. 

Contrary to the State’s suggestion, the United States did not narrowly focus 

on the absence of a repartimiento for the Jemez River Basin as the sole basis for 

our no-extinguishment position.  See State Response 24, 26.  As we explained, 

there was no affirmative action by Spain or Mexico—either a repartimiento or 

“any other kind of affirmative act by the Spanish or Mexican governments”—that 

restricted the Pueblos’ right to use water from the Jemez River.  Opening Brief 45.  

The State is correct that a sovereign may extinguish aboriginal rights through a 

“series of actions” intended to end a tribe’s exclusive use and occupancy, but it errs 

in asserting that the “evidentiary record is replete with evidence of such actions on 

which the district court properly relied.”  State Response 26.  The only “actions” 

identified by the State are the two land grants to non-Indian communities in the 

Jemez River Basin that the district court did not mention.  Neither individually nor 
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collectively do these grants unambiguously evidence intent to extinguish, as 

explained in Section III.E above. 

Moreover, the State misplaces reliance on United States v. Gemmill, 535 

F.2d 1145, 1148 (9th Cir. 1976), and Uintah Ute Indians v. United States, 28 Fed. 

Cl. 768 (1993).  See State Response 25-26.  In Gemmill, the Ninth Circuit based 

extinguishment on the forcible military removal of the Pit River Indians from the 

claimed area in 1867 and on the area’s subsequent inclusion in national forest 

reserves.  535 F.2d at 1148-49.  In Uintah Ute, there was substantial use of the 

claimed area by other tribes, and the tribe conceded that it had not been in 

possession of the claimed area since 1872.  28 Fed. Cl. at 787.  The court’s 

extinguishment conclusion was thus based on “the creation, occupation, and Indian 

departure from the lands encompassed in Fort Douglas.”  Id. at 788 (emphasis 

added).  Those circumstances are materially different and plainly do not support an 

extinguishment holding here. 

Finally, the State takes issue with our explanation, see U.S. Opening 

Brief 50, that the district court’s extinguishment holding is inconsistent with 

Jemez.  The State argues that Jemez has no bearing on this case because it 

addressed the use by Indians and non-Indians of land, State Response 30-33, 

whereas water “could not be simultaneously used and consumed by the Pueblos 

and Spanish settlers in the Jemez River Valley,” id. at 32.  Jemez is not so easily 
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dismissed.  As explained in Section III.E above, the land grants to San Ysidro and 

Cañon de San Diego did not actually interfere with the Pueblos’ use of water from 

the Jemez River.  Had there been a conflict, moreover, the Pueblos’ water use 

would not necessarily have been restricted, given the Indian preference under 

Spanish law and primacy under Mexican law.  The district court’s extinguishment 

holding, therefore, cannot be squared with Jemez. 

VI. The State and the Coalition incorrectly argue that the concept of 
an aboriginal right to a resource may never include a future-use 
component. 

The United States claims that the aboriginal rights doctrine entitles the 

Pueblos to a quantity of water sufficient to satisfy their current and future 

“homeland” needs—a concept that is similar to the Spanish “pueblo rights 

doctrine” applicable to non-Indian land-grant communities and to the Supreme 

Court’s concept of “practically irrigable acreage” developed in cases involving 

Indian reserved water rights.  The State and the Coalition incorrectly characterize a 

claimed right to any amount of water greater than the amount historically used as 

“unrestricted,” “unfettered,” and “ever-expanding.”  If this Court holds that the 

Pueblos’ aboriginal water rights were not extinguished by Spain or Mexico, and if 

the other extinguishment arguments are similarly rejected in a future proceeding, 

the Pueblos’ aboriginal water rights will then be quantified in a future proceeding.  

We address here, however, the arguments of the State and the Coalition that the 
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very nature of an aboriginal right to a resource precludes any future-use component 

at all. 

To set the stage for our discussion of the district court’s extinguishment 

holding, we first reviewed the law of aboriginal rights and explained that the 

district court correctly held that the Pueblos had established aboriginal rights to 

water from the Jemez River.  U.S. Opening Brief 19-22.  We explained that 

aboriginal title to land is established through actual, exclusive, and continuous use 

for a long time.  Id. at 19 (citing Yankton Sioux Tribe v. South Dakota, 796 F.2d 

241, 243 (8th Cir. 1986)).4  We also explained that aboriginal title to land entitles a 

tribe to use the land’s resources.  Id. (citing United States v. Shoshone Tribe, 304 

U.S. 111, 116-17 (1938)).  While not directly referring to this discussion, both the 

State and the Coalition appear to challenge the district court’s holding that the 

Pueblos established that they had aboriginal water rights as we have defined them. 

The State appears to argue that the requirement of “actual” use applies to 

each specific resource and limits the aboriginal right to the specific amount of the 

resource the tribe historically used.  State Response 28-30.  Such a cramped rule 

                                           
4 The Coalition’s reference to a discussion of lakebed title and to the equal footing 
doctrine in Yankton Sioux is inapposite.  Coalition Response 47.  No party has 
argued that the right to use water from the Jemez River turns on title to the 
riverbed.  Moreover, the Eighth Circuit concluded that the tribe’s use of the lake at 
issue had not yet satisfied the standard for aboriginal title when the United States 
acquired the land via the Louisiana Purchase.  796 F.2d at 244.  In contrast, the 
Pueblos’ use of the Jemez River long predated the existence of the United States. 
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could potentially apply to all resources within a tribe’s aboriginal territory—

timber, forage for livestock, plants for food and medicine, mineral resources such 

as clay, game animals, birds, and fish.  The State cites no authority for this 

interpretation of the “actual” use requirement. 

The State perhaps would concede that aboriginal rights to stationary 

resources (plants and minerals) are not limited to the quantities used historically, 

and perhaps would restrict its argument to moving resources.  As noted above 

(p. 28), the State points out that a bucket of water drawn from a flowing river could 

not be simultaneously used by both an Indian and a non-Indian along the river.  

But the same could be said of other moving resources.  When a tribal member took 

an animal, bird, or fish within the tribe’s aboriginal territory, that use potentially 

deprived other Indians and non-Indians of the opportunity to use that resource 

outside the tribe’s territory, but it has never been held that such potential 

deprivation limits a tribe’s aboriginal hunting and fishing rights to the specific 

quantity used at some date in the past.  To the contrary, tribal members have the 

right to hunt and fish within the boundaries of the tribe’s aboriginal lands without 

the proposed historical-quantity limitation even if the life cycles of some animals, 

birds, and fish encompass territory outside the tribe’s aboriginal lands.   

The aboriginal right to use water is similarly the right to take water for 

homeland purposes within the boundaries of aboriginal lands.  The State points to 
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no principle in the federal law of aboriginal rights that can be reasonably 

understood to limit a tribe’s use of water from a river flowing through its 

aboriginal lands on the basis that some of the water fell as rain or emerged from 

the ground as springs upstream of its aboriginal lands or that some of the water 

flowed downstream from its territory.  To the contrary, the actual-use requirement 

defines the boundaries of the land to which a tribe holds aboriginal title, not the 

quantities of the resources that may be utilized within that area.  The historical-

quantity limitation the State seeks to impose has no basis in the law of aboriginal 

rights, just as it has no basis in the law of federal reserved rights.  The State’s effort 

to impose New Mexico’s current law of prior appropriation on the Pueblos must be 

rejected unless the Pueblos’ aboriginal water rights—including an as-yet-

unquantified future-use component—are held to be extinguished under the 

standard of Santa Fe Pacific and Jemez. 

The Coalition’s similar argument fails for the same reason.  See Coalition 

Response 48-51.  It argues that allowing a tribe additional water to satisfy its 

growing need is the same as granting a tribe additional land owned by others 

outside the tribe’s aboriginal territory, which it says is obviously impermissible 

because the tribe never established actual use of that additional land.  Id. at 49.  

This analogy is based on the flawed premise that “Spanish settlers established a 

[water] right upstream of the Pueblos in the late 1700s” that is equivalent to title to 
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land.  Id.  Title to land is defined by specified boundaries, but the settlers’ right to 

take water within the specified areas of the land grants was not quantified, as 

explained in Section III.E above.  Neither the land grants specifically nor Spanish 

law generally gave the settlers all the water in the Jemez River in excess of what 

was then being used by the Pueblos. 

The Coalition also argues that decisions involving treaty reservations do not 

support the claimed aboriginal rights of the Pueblos, who did not enter into treaties 

with the United States.  Coalition Response 54-58 (discussing United States v. 

Adair, 723 F.2d 1394 (9th Cir. 1983); Montana ex rel. Greeley v. Confederated 

Salish and Kootenai Tribes of the Flathead Reservation, 712 P.2d 754 (Mont. 

1985); and Joint Board of Control v. United States, 832 F.2d 1127 (9th Cir. 1987)).  

But the district court in 2004 and Magistrate Judge Lynch in 2016 correctly cited 

Adair and Joint Board in support of the principle that aboriginal title includes the 

use of resources, including water, on aboriginal lands.  App. 327 [2004 Decision at 

20]; App. 290 [Recommendation at 3]. 

This part of the Coalition Response is not entirely clear, but it does not 

appear that the Coalition goes so far as to argue that aboriginal rights do not exist 

without a treaty.  That is plainly incorrect, as Jemez makes clear.  See U.S. 

Opening Brief 2-5.  The Coalition’s point instead seems to be that Adair, Greeley, 

and Joint Board support the argument that aboriginal water rights are limited to the 
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amount of water the Pueblos historically used.  Coalition Response 58.  But the 

Coalition is mistaken:  these cases limited a tribe’s aboriginal water rights based on 

the type of use—aboriginal water rights to support a fishery versus reserved water 

rights for irrigation agriculture.  The tribes at issue in these cases had fished 

aboriginally but—unlike the Pueblos—had not practiced irrigation agriculture.  

The Coalition, in contrast, is trying to split the Pueblos’ aboriginal water right for 

agricultural use into an aboriginal amount and a non-aboriginal amount.  These 

cases do not support that distinction.5 

VII. The Amici’s arguments are unavailing. 

The two amici curiae briefs largely reiterate the arguments made by the State 

and the Coalition.  Those arguments need no further response.  We reply here to 

the arguments—one in each brief—that raise distinct issues. 

The amici who are non-Indian water users in the Rio San Jose 

basin (collectively referred to as “Tri-State”) address the United States’ argument 

that the district court’s decision is inconsistent with several Supreme Court 

decisions upholding aboriginal rights to resources (including water, timber, and 

                                           
5 The Coalition briefly notes the district court’s conclusion in the Aamodt litigation 
that aboriginal priority applies only to lands historically irrigated.  Coalition 
Response 58 (citing an unpublished 1993 opinion).  The court had held that the 
Pueblo of Nambe’s aboriginal water rights survived the Spanish and Mexican 
periods, but the 1924 Pueblo Lands Act limited Pueblo water rights to the acreage 
irrigated between 1846 and 1924.  See New Mexico v. Aamodt, 618 F. Supp. 993, 
1009-10 (D.N.M. 1985).  The 1924 Pueblo Lands Act is not at issue in this appeal. 
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minerals) despite a period of Spanish dominion over the area.  Tri-State Brief 17-

18 (addressing U.S. Opening Brief 28-35).  Tri-State takes issue with our reliance 

on one of the decisions, United States v. Shoshone Tribe, 304 U.S. 111 (1938), but 

its arguments fail to undercut our reliance on that decision, let alone Section III.A 

as a whole. 

First, Tri-State points out that Shoshone did not expressly address the 

question whether unexercised Spanish dominion extinguished the Shoshone 

Tribe’s aboriginal rights to resources.  True enough, but the United States did not 

make that baseless argument.  Second, Tri-State notes that Shoshone did not 

involve water.  But Winters v. United States, 207 U.S. 564 (1908), discussed in 

U.S. Opening Brief at 34-35, did involve water, and Tri-State does not take issue 

with our reliance on Winters for this purpose.  Third, while Tri-State points out that 

the period of Spanish dominion over New Mexico was longer than it was over the 

Louisiana Purchase area and involved more colonization, Tri-State identifies no 

manner in which Spain actually interfered with the Pueblos’ use of water from the 

Jemez River. 

The amici who are acequia associations involved in numerous water 

adjudications in New Mexico (collectively referred to as “El Rito”) broadly argue 

that the Pueblos should be precluded from asserting any claim to aboriginal water 

rights because it was too late in 1983 to make such a claim.  El Rito Brief 18-23.  

Appellate Case: 18-2164     Document: 010110227251     Date Filed: 09/12/2019     Page: 40 



36 

El Rito relies principally on City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 

(2005), in which the Supreme Court held that the tribe was precluded from seeking 

equitable relief—an injunction against the collection of city property taxes—by the 

doctrines of laches, acquiescence, and impossibility.  El Rito’s argument should be 

rejected for multiple reasons. 

First, El Rito raises a distinct issue that is not within the scope of this 

interlocutory appeal.  Second, under Federal Rule of Civil Procedure 8(c)(1), 

laches is an affirmative defense that a defendant must assert in an answer; it is not 

appropriately raised by amici after 36 years of proceedings on the merits.  Third, 

the United States’ initiation of this stream adjudication in 1983 is distinguishable 

from the Oneida Nation’s action.  Laches may not ordinarily be asserted against 

the United States, Ute Indian Tribe v. Myton, 835 F.3d 1255, 1263 (10th Cir. 2016) 

(rejecting Myton’s reliance on City of Sherrill in a reservation boundary case), and 

the Pueblos’ water rights at issue are appurtenant to lands over which they have 

continuously maintained sovereign control.  Fourth, if accepted, El Rito’s 

argument would preclude all water claims with a future-use component, which 

include claims based on federal reserved water rights (whether reserved for Indians 

or for other federal purposes) as well as claims based on aboriginal water rights.  

City of Sherrill does not support such a drastic curtailment of the United States’ 

ability to vindicate water rights for Indian tribes and for itself. 
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CONCLUSION 

 For the foregoing reasons, the order of the district court should be reversed. 
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