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ARGUMENT 

I. The method of creation of the Salish Kootenai College, Inc. strongly 
supports finding the College is not an arm of the Confederated Salish 
Kootenai Tribes, as the College is a corporation formed under the laws 
of Montana, separate and distinct from the Tribal corporation.   

As discussed in Stephen McCoy’s (“McCoy”) Opening Brief filed in this 

matter, in looking at the first White factor – the method of creation of the entity – 

courts have focused on the law under which the entity was formed, with formation 

under state law weighing against a finding that the entity is an arm of the tribe.  

See e.g. NLRB v. Chapa De Indian Health Program, 316 F.3d 995, 1000 (9th Cir. 

2003); People v. Miami Nation Enterprises, 386 P.3d 357, 372 (Cal. 2016).  The 

District Court and the Salish Kootenai College, Inc. (“College”) both assert that the 

corporation formed under the laws of the state of Montana and the corporation 

formed under the laws of the Confederated Salish and Kootenai Tribes (“CSKT”) 

are one in the same, therefore relying upon the method of creation of the tribal 

corporation to determine that the first White factor supported finding that the 

College operates as an arm of the CSKT.  This assertion is clearly incorrect, as the 

incorporating documents for each corporation are replete with differences.  

Furthermore, the differences within these incorporating documents are legally 

operative, creating legally distinct corporations.   
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These differences in the incorporating documents are set forth as follows, 

taken verbatim from the incorporating documents: 

Tribal Corp.’s Articles State Corp.’s Articles 

[The Corp. has the power] To have 
perpetual existence by it’s corporate 
name, Salish Kootenai Community 
College, to dissolution by the Tribal 
Court or action by the Tribal 
Council if the later determines 
misconduct or the like. 
 
Article III, §A (emphasis added). 

No such provision exists in the State 
Corp.’s Articles. 

[The Corp. has the power] To purchase, 
take, receive, or otherwise acquire, 
own, hold, improve, use and otherwise 
deal in and with, real or personal 
property, or any interest therein, 
wherever situated within the 
boundary of the Flathead 
Reservation. 
 
Article III, §C (emphasis added). 

[The Corp. has the power] To take, have 
and hold, by purchase, gift, devise, 
bequest or otherwise both real and 
personal property of every kind, nature 
and description. 
 
Article III, §a 

[The Corp. has the power] To sue and 
be sued, complain and defend, in its 
corporate name in the Tribal Court. 
 
Article III, §B (emphasis added). 

[The Corp. has the power] To sue and be 
sued; … 
 
Article III, §c 

[The Corp. has the power] To sell, 
convey, mortgage, pledge, lease, 
exchange, transfer and otherwise 
dispose of all, or any part of its 
property and assets providing the 

[The Corp. has the power] To buy, lease, 
hold, and exercise all privileges of 
ownership over such real or personal 
property as may be necessary or 
convenient for the conduct and operation 
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tribes have first preference in 
purchasing, etc. 
 
Article III, §E (emphasis added). 

of the business of the Corporation, or 
incidental thereto. 
 
Article III, §b  

[The Corp. has the power] To make or 
alter bylaws, not inconsistent with its 
articles of incorporation or with the 
laws of the Confederated Tribes or 
the United States, for the 
administration of the affairs of the 
coporation (sic). 
 
Article III, §G (emphasis added). 

No such provision exists in the State 
Corp’s Articles. 

[The Corp. has the power] To borrow 
money from the Tribal Credit 
Enterprise pursuant to the Declaration 
of Policy and Plan of Operations of the 
Credit Enterprise. 
 
Article III, §H (emphasis added). 

[The Corp. has the power] to act as 
Trustee under and trust incidental to the 
principal objects of the Corporation; to 
receive, hold administer and expand 
funds and property subjects to such trust; 
to borrow money, contract debts and to 
do all the above in its Corporate name. 
 
Article III, §c 

[The Corp. has the power] To engage 
in any business that will further the 
socioeconomic well-being of the 
college or to undertake any activity of 
any nature whatever, not inconsistent 
with federal law or the constitution 
and/or ordinances of the 
Confederated Tribes. 
 
Article III, §I (emphasis added). 

[The Corp. has the power] To carry on 
any other lawful business whatsoever 
which may seem to the Corporation 
capable of being carries (sic) on in 
connection with the above, or calculated 
directly or indirectly to promote the 
interests of the Corporation or to 
enchance (sic) the value of its properties: 
and to have, enjoy and exercise all of the 
rights, powers and privileges which are 
now or which may be hereafter conferred 
upon non-profit Corporations (sic) 
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organized under the same statutes, or any 
amendments thereof, as this Corporation. 
 
To do all and everything necessary, 
suitable or proper for the 
accomplishment of any of the purposes, 
the attainment of any of the objects or 
the furtherance of any powers hereinafter 
set forth, either alone or in connection 
with other Corporations, firms or 
individuals and either as principals or 
agents and to do every other act or acts, 
thing or things incidental or pertinent to 
or growing out of or in connection under 
the same statutes [referring to Montana 
statutes], or any amendments thereof, as 
this Corporation. 
 
Article III, §e and §f 

[The Corp. has the power] To make 
and perform contracts and agreements 
of every description not inconsistent 
with federal law or with any provisions 
of the constitution and/or ordinances 
of the Confederated Tribes, with any 
persons, association, or corporation, 
with any municipality or any county, or 
with the United States or the State of 
Montana. 
 
Article III, §J (emphasis added). 

[The Corp. has the power] to contract 
and be contracted with; … 
 
To enter into, make perform and carry 
out contracts of every kind for any 
lawful purpose (without limits as to 
amount) with any person, firm, 
association or corporation, municipality, 
county, state, government or other 
municipal or governmental subdivision. 
 
Article III, §c and §i 

The corporation may be dissolved by 
the act of the corporation, when 
authorized in the following manner: 

No such provision exists in the State 
Corp.’s Articles. 
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A. The Board of Directors shall adopt a 
resolution recommending that the 
corporation be dissolved. 

B. Upon adoption of such resolution, a 
statement of the intent to dissolve 
shall be executed in duplicate by the 
corporation by its President or a 
Vice-President and by its secretary 
of an assistant secretary, and 
verified by one (1) of the officers 
signing such statement, which 
statement shall set forth: 
1. The name of the corporation: 

Salish Kootenai Community 
College. 

2. The names and respective 
address of its officers. 

3. The names and respective 
addresses of its directors. 

4. A copy of the resolutions 
adopted by the Board of 
Directors authorizing the 
dissolution of the corporation. 

C. Duplicate originals of the statement 
of intent to dissolve shall be 
delivered to the Secretary of the 
Tribal Council. 

 
Article VI (emphasis added).  
The Salish Kootenai Community 
College corporation shall file, within 
the time prescribed by this ordinance 
[presumably CSKT Ordinance 54A 
referred to initially in the Tribal 

No such provision exists in the State 
Corp’s Articles. 
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Corp.’s Articles], an annual report 
setting forth: 
A. The current address of the central 

office. 
B. A brief statement of the character of 

business in which the corporation is 
engaged. 

C. The names and addresses of the 
directors and officer of the 
corporation.  

D. A statement, expressed in dollars, of 
the amount of the annual operating 
budget including income form (sic) 
grants, tuition, gifts, and interest 
from endowment funds. 

E. A statement indicating the total 
number of Tribal members 
enrolled as full-time and part-time 
students and the total number of 
non-tribal full-time and part-time 
students. 

F. A copy of the audits and evaluations 
of the various programs 
administered by the corporation. 

 
Such annual report of the corporation 
shall be delivered to the Secretary of 
the Tribal Council between the first 
day of January and the first day of 
March for the previous program year. 
 
Article VII (emphasis added). 
The Tribal Council shall at all times 
have power to prescribe such 

No such provision exists in the State 
Corp’s Articles. 
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regulations, provisions and limitations 
as it may deem advisable, which 
regulations, provisions and limitations 
shall be binding upon any and all 
corporations subject to the provisions 
of this ordinance [presumably CSKT 
Ordinance 54A referred to initially in 
the Tribal Corp.’s Articles], and the 
Tribal Council shall have the power 
to amend, repeal or modify this 
ordinance at pleasure.   
 
Article VIII (emphasis added).   

 

As is clearly demonstrated by the above-referenced differences in the 

Articles of Incorporation for each entity, the Salish Kootenai Community College, 

Inc. incorporated under CSKT tribal law is separate and distinct from the College, 

i.e. the Salish Kootenai College, Inc. incorporated under the laws of Montana.  The 

Tribal corporation has several distinct legal limitations to its corporate power; 

however, the Montana corporation has no such legal limitations set forth anywhere 

in its incorporating documents.  One example is the Tribal corporation is limited to 

borrowing money from the Tribal Credit Enterprise, while no such limitation is 

placed upon the Montana corporation.  Similarly, the Tribal corporation’s Articles 

grant power over the corporation to the Tribal Council, including the power to 

dissolve the corporation.  No such power over the Montana corporation is granted 

to the Tribal Council.  Lastly, the Tribal corporation’s Articles require the Tribal 
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corporation to comply with the constitution and ordinances of the CSKT; however, 

no such requirements are placed on the Montana corporation by its Articles.      

The numerous distinct provisions of the Articles of Incorporation for Tribal 

corporation versus the Montana corporation, and how these differing Articles of 

Incorporation create entities governed entirely differently and subject to different 

limitations on each entity’s corporate power demonstrate that the Montana 

corporation, i.e. the College, is a separate and distinct entity from the Tribal 

corporation.  If the Montana corporation intended to be the same entity as the 

Tribal corporation, it could have chosen to file Articles of Incorporation in 

Montana mirror the Articles of Incorporation filed by the Tribal corporation with 

the CSKT.  It chose not to do so, and instead chose the create a distinct 

corporation, formed under the laws of the state of Montana and not subject to any 

of the limitations on its corporate powers or reservation of corporate power 

provided by the Tribal corporation’s Articles of Incorporation.  To argue otherwise 

disregards the clear factual record before both the Court. 

The factual record also conclusively demonstrates that the College is the 

Montana corporation and not the Tribal corporation.  This is demonstrated by the 

annual reports filed with state of Montana, wherein the College lists Montana as 

the jurisdiction under which the College was incorporated. (ER Vol. 2, 029-099.)  

Additionally, the IRS Form 990 filed by the College all list Montana as the state of 
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legal domicile.  (ER Vol. 2, 163, 193, 223, 254; ER Vol. 3, 289.)  This is important 

because the instructions for Form 990 state that corporations are required to enter 

the state of incorporation under “Item M State of Legal Domicile.”  See 2018 

Instructions for Form 990 Return of Organization Exempt From Income Tax, 

(Dept. of Treasure – Internal Revenue Service, Jan. 10, 2019).  The IRS Form 990 

filed by the College also set forth 1978 as the date of incorporation, which is the 

year the College was incorporated as a Montana corporation under the laws of the 

state of Montana.  (ER Vol. 2, 163, 193, 223, 254; ER Vol. 3, 289.)   

The Articles of Incorporation of the Tribal corporation and the Montana 

corporation establish that each corporation is a separate and distinct entity.  The 

College’s state and federal corporate filings establish that the entity operating as 

the College, and which was the Defendant in District Court proceeding below, is 

the Montana corporation and was created and formed under the laws of the state of 

Montana.  Therefore, the College’s method of creation as an entity formed under 

Montana law, with no reference or reservation of powers to the CSKT, strongly 

supports the conclusion that the College is not an arm of the tribe.   White v. 

University of California, 765 F.3d 1010, 1025 (9th Cir. 2014); Chapa De Indian 

Health Program, 316 F.3d at 1000.  

Lastly, it should be noted that to the extent that the College continues to rely 

upon the decisions of the courts in Smith v. Salish Kootenai College to support its 
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claim that the College is a tribal corporation, this Court has already stated that the 

decisions in Smith do not control in this matter.  As this Court recognized in Cain 

v. Salish Kootenai College, Inc., the court in Smith was analyzing the case under an 

entirely different framework with an entirely different question to be answered – 

i.e. whether the Tribal Court had jurisdiction over tort claims brought by a non-

tribal member against the College.  862 F.3d 939, 943-944 (9th Cir. 2017).  As this 

Court further recognized, Smith was grounded in the record of that case; and a 

different factual record can lead to a different conclusion.  Id.   

II. The College’s stated purpose supports finding the College is not an arm 
of the CSKT, as the College’s purpose as stated in its Articles of 
Incorporation is not for the financial benefit of the CSKT or to aid in 
the CSKT’s self-governance.     

In arguing that the College’s purpose supports finding it to be an arm of the 

CSKT, the College contends that McCoy improperly limited the scope of his 

inquiry to the purpose of the College as stated in its Articles of Incorporation.  

However, it is the College, and not McCoy, which improperly focuses its inquiry 

in analyzing the purpose of the College under the second White factor.   

Pursuant to White, the Court is to look to the entity’s purpose, and whether 

the entity’s stated purpose was for the financial benefit of the tribe and to aid in 

tribal self-governance.  765 F.3d 1010, 1025; Breakthrough Mgmt. Grp., Inc., v. 

Chukchansi Gold Casino and Resort, 629 F.3d 1173, 1192 (10th Cir. 2010).  In 
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determining the College’s stated purpose, McCoy properly focused on the 

College’s Articles of Incorporation, as the Articles were the initial documents 

forming the College and they specifically set forth the purpose of the College.  See 

Williams v. Big Picture Loans, LLC.  329 F. Supp. 3d 248, 273 (E.D. Va. 2018).  

These Articles make no reference to the CSKT or to its financial benefit or tribal 

self-governance.  (ER Vol. 2, 020-021.)  Instead, it speaks generally to providing 

opportunities to residents of the Flathead Indian Reservation, many of whom are 

not CSKT tribal members.  Id.  Similarly, the Articles refer to providing assistance 

to tribal agencies generally, and not specifically to CSKT agencies.  Id.   

In contrast to McCoy, the College disregards its own prior statements in its 

Articles, and speak to the purposes of tribal colleges in general, point to the history 

of the Tribal College movement.  The College also focuses on alleged purposes 

concerning Native Americans in general.  Such a general focus has no bearing on 

the particular focus of the College.   

Lastly, the College focuses on the Tribal resolution establishing the Tribal 

corporation.  However, once again this is irrelevant to this matter, as it has been 

previously demonstrated that the Tribal corporation and the College, a Montana 

corporation formed under Montana law, are separate and distinct entities.  Contrary 

to its argument, it is the College and not McCoy who improperly focuses on 

  Case: 18-35729, 05/01/2019, ID: 11284128, DktEntry: 41, Page 14 of 26



12 
 

matters in an effort to determine whether the College meets the second White 

factor and can be considered an arm of the CSKT.   

For these reasons, as well as the reasons set forth in McCoy’s Opening Brief, 

the College’s stated purpose supports the conclusion that the College is not an arm 

of the CSKT. 

III. The structure, ownership, and management of the College, as well as the 
lack of control the CSKT has over the College, strongly supports finding 
the College is not an arm of the CSKT.   

In determining whether an entity’s structure, ownership, and management, 

including the amount of control the tribe has over the entity supports finding the 

entity to be an arm of the tribe, “[r]elevant considerations include the entity's 

formal governance structure, the extent to which it is owned by the tribe, and the 

entity's day-to-day management.” People v. Miami Nation Enterprises, 386 P.3d 

357, 373 (Cal. 2016). While a tribe does not have to be in control of the business 

minutiae, “[e]vidence that the tribe is a passive owner, neglects its governance 

roles, or otherwise exercises little or no control or oversight” weighs against 

finding the entity to be an arm of the tribe. Id.  Contrary to the College’s assertions, 

McCoy has not argued that “day-to-day” management by the CSKT is required.  

Instead, McCoy relies upon the fact that the CSKT exercises little to no control or 

oversight to demonstrate that the College is not an arm of the CSKT. 
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The College’s Articles of Incorporation contain no reference to CSKT 

control over the corporation, or any powers reserved to the CSKT.  (ER Vol. 2, 

019-026.)  Additionally, the College concedes that it does nothing to control day-

to-day activities, and that its Board Members are not required to be members of the 

CSKT Tribal Council and that a CSKT Tribal Council member was never on the 

College’s Board during the years it received federal grants.  (ER Vol. 2, 155-161; 

Appellant’s Further Excerpts of Record (FER) 030 – 031, Doc. 13-12, Salish 

Kootenai College’s Responses to Discovery Requests pg. 30-31).  Similarly, 

becoming an administrative member of the College does not require Tribal Council 

membership, and none of the current administrative members of the College are 

Tribal Council members.  (FER 031).   

Contrary to the College’s assertions, the CSKT exercises little to no 

oversight or control over the College or the College’s Board of Directors.  For 

instance, rather than actively engaging in appointing the people to the College’s 

Board of Directors, the CSKT frequently accepts the recommendation of the 

College.  (SER000273-SER000274, SER000386, SER000545, SER015009).  

Similarly, it appears from a search of the CSKT Tribal Council Meeting Minutes 
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included by the College in its Supplemental Excerpts of Record that the CSKT has 

never requested, or even discussed, removal of a College Board member.  1   

Additionally, the CSKT does not exercise any control or oversight in the 

selection of the President of the College.  For instance, in 2009 when the College 

was selecting a new College President, the Tribal Council Meeting Minutes reflect 

that the Tribal Council had no control over the selection process, as the minutes 

state the SKC Board “gave an update on the selection process of the SKC 

president.  The board is the selecting entity, but they want to keep the council 

apprised of the process.”  (SER002280-SER002281).  Later, after the College 

Board selected the new President, it did not seek approval from the Tribal Council, 

but instead simply announced to the Council who it had selected.  (SER 002318).    

Even more illustrative of the lack of control the CSKT has over the College 

and the management of the College is the fact that in 2006, the Tribal Council 

drafted and sent a letter to the College “officially requesting for the tribal council 

to be allowed to participate on the SKC presidential search committee so they can 

be involved in the recruitment process.”  (SER001938).  If the CSKT had control 

over the College and its management, it would not be required to request 

permission to be involved in matters concerning the management of the College.   

                                                           
1 A search of the terms “remov” and “College Board” within the Tribal Council Meeting Minutes included in the 
SER was performed using Adobe’s search function.   
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The evidence demonstrates that the CSKT exercises little to no control over 

the College or oversight of its functions.  This is reinforced by the fact that the 

College has repeatedly stated, under penalty of perjury, that no governance 

decisions are reserved to (or subject to approval by) members, stockholders, or 

persons other than the College Board of Directors, and that its continued 

accreditation requires independence. (ER 168, 198, 228, 294; See NWCCU 

Accreditation Handbook (January 2017 Edition), http://www.nwccu.org/wp-

content/uploads/2016/02/Accreditation-Handook-2017-edition.pdf., pg. 19) 

While the College, the Intervenor and the Amicus all urge that relying upon 

the independence required by the College’s accreditation agency would doom the 

entirety of the tribally controlled college system, this argument neglects the fact 

that White presents a five-factor test to determine whether an entity is an arm of the 

tribe, of which the structure, management and amount of control a tribe exerts is 

only one factor.  This argument also neglects that analysis under White is 

extremely fact specific.  As such, should this Court utilize the independence 

required by the College’s accreditation agency in conjunction with the other facts 

to determine that the CSKT does not exert the necessary control to support a 

finding that the College is not an arm of the Tribe under White, such a finding 

would not require a similar finding concerning any and all tribally controlled 

colleges.    
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For these reasons, as well as those raised in McCoy’s Opening Brief, the 

structure, management and lack of control that the CSKT has over the College 

strongly weighs against concluding that the College is an arm of the CSKT.  White, 

765 F.3d at 1025; Miami Nation Enterprises, 386 P.3d 357, 373. 

IV. The facts demonstrate a lack of intent that the College share in the 
CSKT’s sovereign immunity, strongly supporting the conclusion that 
the College is not an arm of the CSKT.   

The College’s Articles of Incorporation, as well as affirmative acts and 

statements made by the College, demonstrate that the CSKT did not intend on 

sharing its sovereign immunity with the College, weighing strongly against finding 

the College to be an arm of the CSKT. 

As discussed in McCoy’s Opening Brief, when the articles of incorporation 

creating the entity are silent as to a tribe’s intent in sharing its sovereign immunity, 

this factor will generally weigh against finding that the entity is an arm of the tribe.  

See Breakthrough, 629 F.3d at 1193-1194; Miami Nation Enterprises, 386 p.3d at 

372.  Additionally, actions or other sources outside of the incorporating documents 

can be utilized to determine a tribe’s intent. Miami Nation Enterprises, 386 P.3d at 

372. 

The College once again looks to the Tribal corporation’s Articles of 

Incorporation to argue that CSKT’s sovereign immunity was meant to be shared.  

However, as previously discussed, the Tribal corporation is a separate and distinct 
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entity from the College, and as such the Tribal corporation’s Articles are not the 

College’s Articles and are irrelevant to analysis of this factor.  As the College’s 

Articles are silent as to sharing the CSKT’s sovereign immunity, the Articles 

support a finding that College is not an arm of the CSKT. 

Similarly, the College’s statement that it can be sued in Federal Court, that it 

will act in accordance with State and Federal anti-discrimination laws and that 

inquiries concerning compliance can be referred to the Title IX Coordinator or the 

Montana Human Rights Bureau are all actions which demonstrate that the CSKT’s 

sovereign immunity were not meant to be shared with the College.  (ER 342, 427, 

435, 637-758).  The College attempts to discount these arguments by framing them 

as arguments that the College is waiving sovereign immunity.  Such a framing 

misrepresents McCoy’s arguments and the proper analysis under White and its 

progeny.   

As discussed above, actions or other sources outside of the incorporating 

documents can be utilized to determine a tribe’s intent in sharing sovereign 

immunity. Miami Nation Enterprises, 386 P.3d at 372.  However, if the College’s 

framing of the argument was to be followed, a claimant would be left with no way 

to demonstrate intent.  Stated another way, if McCoy cannot point to words and 

actions to demonstrate intent, what evidence can be used?  Clearly, the College’s 
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framing of the argument to deny McCoy reliance upon the College’s statements 

and actions to prove intent cannot be followed.   

Lastly, in at least one separate instance, the College has implicitly 

acknowledged that it does not share in the CSKT’s sovereign immunity.  During 

the proceedings in Smith v. Salish Kootenai College, Inc., the College did not argue 

that it shared the Tribe’s sovereign immunity.  434 F.3d 1127, 1133 (9th Cir. 

2006).  This is recognized by the Ninth Circuit Court of Appeal’s decision in 

Smith, wherein the Court stated “SKC did not contend then and does not contend 

here that it shares the Tribes’ immunity.”  Id. 

As the facts demonstrate that the College was not intended to share in the 

CSKT’s sovereign immunity, the fourth White factor weighs strongly in favor of 

concluding that the College is not an arm of the CSKT.  White, 765 F.3d at 1025.   

V. The contractual, arms-length, relationship between the College and the 
CSKT, as well as the College’s arguments acknowledging that the 
CSKT is not dependent on the College for revenue, strongly support 
finding the College is not an arm of the CSKT.   

Analysis of the financial relationship between the CSKT and the College 

under the fifth White factor strongly favors finding that the College is not an arm of 

the CSKT.  White, 765 F.3d at 1025.   

Under “arm of the tribe” analysis, “the starting point for analyzing the 

financial relationship between the entity and the tribe is whether a judgment 
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against the entity would reach the tribe’s assets.” Miami Nation Enterprises, 386 

p.3d at 373.  In determining whether an entity is an arm of a tribe, courts consider 

the extent the tribe “depends … on the [entity] for revenue to fund its 

governmental functions, its support of tribal members, and its search for other 

economic development opportunities.” Breakthrough, 629 F.3d at 1195.      

As set forth in McCoy’s Opening Brief, the facts demonstrate that the parties 

have a contractual, arms-length, relationship with one another.  Perhaps most 

illustrative of this relationship is the land lease agreement between the College and 

the CSKT, which includes a provision that allows either party to recover attorney 

fees from the other if it is successful in a suit concerning the lease.  (ER 412).  

Parties operating cooperatively as essentially different parts of the unit, as the 

College argues, would not logically have a provision within an agreement.  If the 

College was an arm of the CSKT as it argues, this attorney fee provision would be 

absurd and would amount to the proverbial cutting off one’s nose to spite its face, 

except that in this case it would be cutting of an arm.   

While McCoy contends that the College and the CSKT exercise a 

contractual, arms-length, relationship with one another, it should be noted that the 

College’s argument in its Answering Brief does not support the contention that it is 

an arm of the CSKT.  As discussed above, in determining whether an arm of a 

tribe, courts consider the extent the tribe “depends … on the [entity] for revenue to 
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fund its governmental functions, its support of tribal members, and its search for 

other economic development opportunities.” Breakthrough, 629 F.3d at 1195. 

However, rather than setting forth ways the CSKT depends on the College for 

revenue, the College focuses on the opposite, how the College allegedly depends 

on the CSKT.  As demonstrated by the College’s sub-headings in its brief and the 

arguments set forth within, the College argues that the CSKT provides critical 

assistance to the College in obtaining grant funding, and that the CSKT provide 

financial support to the College.  In making these arguments, the College 

acknowledges that the CSKT does not depend on the College for revenue.   

As the College does not have the requisite financial relationship with the 

CSKT, the fifth White factor strongly favors finding that the College is not an arm 

of the CSKT.  White, 765 F.3d at 1025. 

CONCLUSION 

As set forth both above and in McCoy’s Opening Brief, applying the facts of 

this case to the five White factors demonstrates that the Salish Kootenai College, 

Inc. is not an arm of the Confederated Salish and Kootenai Tribes, and is therefore 

not excluded from the definition of “employer” under Title VII of the Civil Rights 

Act of 1964.  42 U.S.C. §2000e(b).  As a result, this District Court has subject 

matter jurisdiction over the Plaintiff Stephen McCoy’s claims against the 

Defendant Salish Kootenai College, Inc.  Therefore, Stephen McCoy respectfully 
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requests this Court reverse the District Court’s Order dismissing McCoy’s 

Complaint, and remand this case to the District Court for a trial on the merits. 

DATED this 1st day of May, 2019. 

TIPP COBURN SCHANDELSON PC 
 

 
By:   /s/ Torrance L. Coburn                                          
Torrance L. Coburn 
Attorneys for Appellant 
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