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INTRODUCTION 

In his opening brief  (referred to as S.) the Secretary 

demonstrated that the Occupational Safety and Health Act of 1970, 29 

U.S.C. § 651 et seq., (“OSH Act” or “Act”) applies to Red Lake 

Nation Fisheries, Inc. (“the Fishery”) because the Fishery is an 

“employer” within the meaning of the Act, and the Act does not 

contain any express exemption for tribal employers engaged in 

commercial activities  Although some courts of appeals have declined 

to apply general federal statutes to tribal employers when doing so 

would encroach upon exclusive rights of tribal self-government, that 

exception does not encompass tribal activities of a commercial nature, 

such as the Fishery’s activities here engaged in harvesting fish for 

interstate sales to the public.  S. 8-9, 20-26.  

The Secretary explained that the administrative law judge of the 

Occupational Safety and Health Review Commission (“ALJ”) erred in 

concluding that this Court’s prior decision in EEOC v. Fond du Lac 

Heavy Equip. & Constr. Co., Inc., 986 F.2d 246 (8th Cir. 1993) (Fond 

du Lac) supports or compels interpreting the OSH Act not to apply to 
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the Fishery.  Fond du Lac involved what this Court perceived as a 

purely intramural matter concerning the consideration of a tribe 

member’s age by a tribal enterprise, and this Court emphasized that its 

ruling was limited to the narrow facts of that case.  By contrast, the 

case at bar involves the application of OSHA standards to working 

conditions in the commercial Fishery.  The OSH Act’s coverage of 

commercial operations does not touch upon an intramural matter of 

tribal self-government, and the Fishery has not identified any tribal 

tradition or custom comparable to the one this Court relied on in Fond 

du Lac.  More broadly, application of the OSH Act to the Fishery does 

not interfere with the sovereign authority of the tribe  (“Red Lake”) to 

establish and operate commercial enterprises for the benefit of the 

Tribe and its members.   

The ALJ also erred in relying on Fond du Lac to conclude that 

application of the OSH Act to the Fishery would impermissibly 

infringe on the tribe’s inherent right to exclude non-members from the 

reservation.  The question of the tribe’s inherent right to exclude 

federal inspectors was not at issue in Fond du Lac and that case 
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accordingly provides no support for the ALJ’s conclusion.  Moreover, 

with the exception of the Tenth Circuit, all the courts of appeals that 

have considered the matter have rejected such sweeping claims to 

immunity from OSHA regulation for tribal employers.  The Tenth 

Circuit’s outlier decision rested primarily on specific treaty language 

regarding a different tribe’s right to limit the entry of federal 

officials—language that is notably absent from the treaties creating 

the Red Lake Indian Reservation.  To the extent the Tenth Circuit 

recognized an inherent tribal right to exclude OSHA inspectors, its 

decision is contrary to the weight of authority and should not be 

followed by this Court. 

In its responsive brief (referred to as R.), the Fishery contends 

that application of the OSH Act to it would interfere with the Red 

Lake Tribe’s treaty fishing rights, as well as its inherent right to 

govern itself and to exclude non-members from the reservation.  It 

also raises a claim never presented to the Occupational Safety and 

Health Review Commission arising under the Indian Commerce 

Clause.  Amici raise policy arguments in support of the ALJ’s decision 
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that are without merit.  For the reasons set forth below the arguments 

made by the Fishery and the amici are without merit.   

I.   The Tribe Does Not Identify Any Treaty Right To Operate 
a Commercial Fishery Free of Federal Health and Safety 
Regulation. 

The Fishery principally argues that Red Lake has an 

“unrestricted right to catch and sell fish commercially” and that the 

OSH Act therefore cannot be applied to the Fishery because the OSH 

Act contains no clear statement abrogating Red Lake’s fishing rights.  

R. 20 (capitalization omitted); see R. 18-30.  Notably, the Fishery 

does not rely on any express treaty language for that argument, which 

the ALJ did not endorse.  The 1837 treaty cited by the Fishery 

guaranteed to the Chippewa Indians the “privilege of … fishing” on 

certain lands ceded to the United States, Treaty of July 29, 1837, art. 

5, 7 Stat. 537, but those lands do not include the present-day Red Lake 

Reservation—as the Fishery acknowledges, see R. 22-23.  And the 

1863 and 1864 treaties identified by the Fishery do not “mention the 

fishing right preserved and guaranteed in the 1837 Treaty.”  R. 23. 
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In any event, the Secretary does not dispute that Red Lake has a 

right to fish on its reservation; the United States has long recognized 

that right.  See, e.g., 1 Opinions of the Solicitor of the Dep’t of the 

Interior Relating to Indian Affairs 1917-1974, at 653 (1979).  The 

question presented here, however, is whether any such right extends to 

operating a commercial fishing business in interstate commerce 

without complying with federal health and safety standards governing 

the working conditions of the business and its employees.  The 

Fishery does not identify any such right.  And the onus is on the 

Fishery, as the party seeking to avoid the application of a federal 

statute that, by its plain terms, encompasses the Fishery, to identify 

some treaty right that would be imperiled by the application of the 

OSH Act.  The Fishery fails to do so. 

If this case involved federal regulation of the amount of fish 

Red Lake could catch on its reservation, or the type of fish it could 

catch, or the fishing methods it could employ, the analysis might be 

different.  Likewise, if this case involved any question of regulation 

by the State of Minnesota, different considerations would come into 
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play.  But those more difficult issues are not implicated here.  Instead, 

this case concerns only whether employees of a commercial fishing 

business established by Red Lake must be provided with the kind of 

protective equipment that the OSH Act generally requires employers 

to provide.  Requiring the Fishery to comply with the OSH Act in that 

respect would not amount to telling the Tribe when, where, or how to 

fish, or in what quantities—at least not in the sense required to trigger 

the clear-statement rule that the Fishery invokes. 

The Seventh Circuit rejected a similar contention made by a 

consortium of Chippewa Indian tribes in Reich v. Great Lakes Indian 

Fish & Wildlife Comm’n, 4 F.3d 490, 493 (7th Cir. 1993).  In that case 

the Labor Department sought to enforce the overtime provisions of the 

Fair Labor Standards Act for the benefit of game wardens employed 

by the Great Lakes Indian Fish and Wildlife Commission, which 

regulated off-reservation fishing and hunting allowed by treaties 

between the Chippewa tribes and the United States.  Id. at 492.  The 

court held that the application of the Fair Labor Standards Act did not 

violate the tribes’ off-reservation treaty right to hunt and fish because 
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the treaty contained no provisions governing the terms of employment 

of game wardens.  Id. at 493. The court stated:  

So far as pertains to this case the only rights granted are 
rights to hunt, fish, and gather.  There is no mention of 
the system for enforcing these rights, let alone any 
reference to the terms of employment of those hired to 
enforce it. 

Id.  Although this case involves on-reservation fishing, the treaty 

provisions and historical understandings cited by the Fishery in 

support of Red Lake’s asserted right to fish similarly do not address 

the working conditions of commercial fishing businesses established 

by the Tribe.  By the same token, a tribe’s right to use the timber on 

its reservation does not create any right to operate a commercial 

sawmill without complying with the OSH Act.  See, e.g., Menominee 

Tribal Enters. v. Solis, 601 F.3d 669, 670-71 (7th Cir. 2010). 

The Fishery also points to the following language in Fond du 

Lac as support for its fishing rights claim: 

areas traditionally left to tribal self-government, those 
most often the subject of treaties, have enjoyed an 
exception from the general rule that congressional 
enactments, in terms applying to all persons, includes 
Indians and their property interests. 
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986 F.2d.at 248 (quoting U.S. v. White, 508 F.2d 453, 455 (8th Cir. 

1974)).  It then contends that the Secretary seeks to regulate Red 

Lake’s “practice of fishing within its reservation—an ‘area[] 

traditionally left to tribal self-government’ that is unquestionably ‘the 

subject of treaties.’”  R. 25.  But nothing in Fond du Lac suggests that 

just because the right to fish was mentioned in a treaty, that any 

activity related to the practice of fishing, such as the use of a boat 

without a personal flotation device, falls within the tribal self-

government exception.  Rather, the Fond du Lac Court was referring 

to the exercise of specific treaty rights.  This is made clear by the 

citation to United States v.White, 508 F.2d 453 (8th Cir. 1974), which 

involved an attempt to prohibit the exercise of Red Lake’s specific 

treaty right to hunt.  Id. at 458.  And here, the Fishery does not 

identify any specific treaty right to operate a commercial fishery 

without complying with federal health and safety standards. 

To the extent that the Fishery argues that any activity related to 

fishing is within an “area” of protected treaty rights, that argument is 

far too broad.  For example, Indian treaties commonly provide for the 
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right of Indians to exclusively use and occupy a reservation.  

McClanahan v. State Tax Commission of Arizona, 411 U.S. 164, 174-

75 (1973); Chippewa Indians v. United States, 301 U.S. 358, 373 

(1937) (Red Lake treaty); White, 508 F.2d at 456 (same).  The 

Fishery’s argument would suggest that such a treaty right confers on a 

tribe an unrestricted right to use the reservation for any purpose 

without federal interference, at least absent a clear statement from 

Congress.  But that would be inconsistent with what this Court has 

called the “general rule” set out in Federal Power Commission v. 

Tuscarora Indian Nation, 362 U.S. 99 (1960) (Tuscarora), that a 

general federal statute in terms applying to all persons includes 

Indians and their property interests.  See Fond du Lac, 986 F.2d at 248 

(discussing Tuscarora). 

In sum, the Tribe fails to identify any treaty right that would 

preclude the application of the OSH Act under these circumstances. 

II.  The Application of the OSH Act To the Fishery Would Not 
Impermissibly Infringe on Red Lake’s Right of Self-governance. 
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In section II of its brief, the Fishery contends that this Court 

should not follow Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 

1113 (9th Cir. 1985), because Fond du Lac purportedly disagreed with 

that decision in a citation introduced by the signal  “but contra.”  But 

in Fond du Lac, this Court did not address the issue decided in Coeur 

d’Alene:  the applicability of the OSH Act to  tribal commercial 

farming operations.  Rather, Fond du Lac concerned a discrimination 

claim under the ADEA.  Accordingly, the Fond du Lac decision’s 

passing “but contra” citation cannot be interpreted as rejecting Coeur 

d’ Alene’s analysis of the OSH Act’s applicability to Red Lake’s 

commercial fishing operations.  Rather, the Fond du Lac decision’s 

reference to Coeur d’Alene presumably signaled disagreement with 

the Ninth Circuit’s statement that the self-government exception is 

limited “to purely intramural matters such as the conditions of tribal 

membership, inheritance rules, and domestic relations.”  Fond du Lac, 

986 F.2d at 249 n.3.   
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Whatever its precise contours,1 any implicit exception from 

generally applicable federal statutes based on concerns for respecting 

tribal self-government would have no application to the commercial 

activities engaged in by the Fishery here.  The courts of appeals that 

have recognized such an exception have indicated that its purpose is 

to preserve tribal autonomy in limited areas, primarily quintessentially 

governmental activities, in the absence of a clear statement from 

Congress.  Those courts have not suggested that the exception would 

place tribal commercial enterprises beyond the scope of what 

Congress intended to be comprehensive federal health and safety 

regulation of workplaces.2  As the Second Circuit has recognized, a 

                                                           
1In cases since Coeur d’Alene, the Ninth Circuit has expanded the 
exception for tribal self-governance to include quintessentially 
governmental activities, such as the operation of police departments, 
Snyder v. Navajo Nation, 382 F.3d 892 (9th Cir. 2004), and housing 
authorities, EEOC v. Karuk Tribe Housing Auth., 260 F.3d 1071 (9th 
Cir. 2001). 
2As the Secretary of Labor argued in his opening brief, S. 28-32,  the 
courts of appeals have distinguished between tribal entities engaged in 
commercial activities, which are subject to general federal laws in the 
absence of any explicit exception,  and tribal entities engaged in 
quintessentially governmental activities.  However, NCAI Fund 
claims in its amicus brief (referred to as N.) on pp. 17-18 that Fond du 
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Lac, 986 F.2d at 249 n.3, rejected this commercial/governmental 
dichotomy.  The footnote quotes dicta from a Supreme Court decision 
about tribal membership, Santa Clara Pueblo v. Martinez, 436  U.S. 
49, 59 (1978) saying that tribal courts should have exclusive 
jurisdiction over commercial and domestic relations disputes among 
reservation Indians.  But that footnote is attached to the following 
sentence in the text of Fond du Lac:  “Federal regulation of the tribal 
employer’s consideration of age in determining whether to hire the 
member of the tribe to work at the business located on the reservation 
interferes with an intramural matter that has traditionally been left to 
the tribe’s self-government.”  986 F.2d at 249 (emphasis added; 
footnote omitted).  All that this Court was saying is that the tribal 
commercial entity at issue there was free to consider age in 
employment decisions free of federal regulation.  The Court did not 
say that all tribal commercial entities are free from all federal 
regulation, especially in light of this Court’s insistence that its ruling 
was limited to the narrow facts of the case.  Id. at 251.  Furthermore, 
Fond du Lac says nothing about quintessentially governmental 
activities. 
 NCAI Fund also argues that the Supreme Court has rejected the 
commercial/governmental dichotomy in holding that tribal 
commercial entities, as well as state commercial operations, enjoy 
sovereign immunity from suit.  N. 18-19.  But, as this Court has ruled 
with respect to Red Lake, the doctrine of sovereign immunity from 
suit does not apply to suits by the Federal Government.  U.S. v. Red 
Lake Band of Chippewa Indians, 827 F.2d 380 (8th Cir. 1987).  And 
even in cases recognizing immunity from suit for tribal commercial 
enterprises, the Court has made clear that such enterprises are not  
necessarily immune from substantive regulation by the State.  
Michigan v. Bay Mills Indian Community, 572 U.S. 782, 789, 795 
(2014) (discussing Michigan’s regulatory authority).   Moreover, 
NCAI Fund’s reliance on Garcia v. San Antonio Metro. Transit Auth., 
469 U.S. 528, 546-47 (1985), in support of this argument is 
misplaced.  That case held that the Tenth Amendment did not bar 
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view of tribal sovereignty as expansive as the one the ALJ embraced 

here would wrongly elevate tribal authority over federal law. Reich v. 

Mashantucket Sand & Gravel, 95 F.3d 174, 178-79 (2nd Cir 1996) 

(Mashantucket). 

The Fishery notes that Fond du Lac relied on Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 55-56 (1978), which stated that 

tribes have the power “to make their own law in internal matters and 

to enforce that law in their own forums.”  R. 31.  The Secretary agrees 

that there is generally nothing to prevent Red Lake from also adopting 

its own workplace safety regulations, consistent with federal law.  

Indeed, the Second Circuit so held in Mashantucket, 95 F.3d 174, 181 

(2nd Cir. 1996).  But this acknowledgement of tribal sovereignty does 

not give a tribal commercial entity carte blanche to avoid its 

                                                           
application of the Fair Labor Standards Act to state and local 
government entities, whether they were engaged in commercial or 
traditionally governmental activities.  It did not address tribal entities.  
As the Court cautioned in White Mountain Apache Tribe v. Bracker, 
448 U.S.  136, 143 (1980):  “Tribal reservations are not States, and the 
differences in the form and nature of their sovereignty make it 
treacherous to import to one notions of pre-emption that are properly 
applied to the other.” 
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responsibilities under the OSH Act.  Id. (“there is nothing to prevent 

the Mashantucket Pequot Tribe from adopting its own safety 

regulations, so long as those regulations do not conflict with the 

application of OSHA”). 

The Fishery also misconstrues the relevance of Fond du Lac to 

the instant case when it argues that fishing is deeply intertwined with 

Red Lake’s culture and traditions and therefore the consideration of 

fishing methods used by the Fishery and the safety of tribal member 

employees “‘should be allowed to be restricted (or not restricted) by 

the tribe in accordance with its culture and traditions.’” R. 34 (quoting 

Fond du Lac, 986 F. 2d at 249). 

The quote from Fond du Lac upon which the Tribe relies is 

taken out of context.  The full sentence from which the quoted 

language is taken states:  “The consideration of a tribal member’s age 

by a tribal employer should be allowed to be restricted (or not 

restricted) by the tribe in accordance with its culture and traditions.”  

Id. (emphasis added).  The sentence speaks to considerations of a 

tribal member’s age.  The court concluded that considering a tribal 
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member’s age in selecting which members of the tribe will be 

employed by a tribal enterprise was a matter of tribal tradition and 

custom.  Here, the safety measures mandated by the OSH Act would 

apply to individuals who have already been hired and would not effect 

Red Lake’s authority to select members of the Tribe for employment.  

And nothing in Fond du Lac suggests that the safety of tribal 

employees engaged in commercial fishing operations is a matter of 

tribal culture and tradition in the same manner as age considerations.  

This Court was careful to limit its holding in Fond du Lac to “the 

narrow facts of this case.”  Id. at 251 (emphasis added).  There is no 

basis to expand the holding beyond its ADEA context. 

The Fishery also relies on language in Nord v. Kelly, 520 F.3d 

848, 858 (8th Cir. 2008), that Red Lake has “‘preserved for the band 

an independence not experienced on other reservations.’”  R. 34. To 

the extent that the Red Lake claims it possesses a kind of super-

sovereignty shielding it from federal law, its claim is unfounded.  

Notably, this language appears in a concurring opinion; the Nord 

majority rejected Red Lake’s claim that its tribal court had jurisdiction 
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over a personal injury claim by a non-member against a tribal 

member.  Id. at 852-55.  Furthermore, federal law has been applied to 

the tribe.  In Red Lake Band of Chippewa Indians, 827 F.2d at 382-83 

this Court enforced the Federal Records Act, 44 U.S.C. § 3106, 

against the tribe, which is a general law that authorizes the federal 

government to file suit when federal records have been or will be 

removed or destroyed.  Id.  at 382-83.  This Court rejected Red Lake’s 

claim that tribal sovereign immunity barred a suit against it by the 

federal government.  It rested its holding on the status of tribes as 

“domestic dependent nations” existing in a ward-guardian relationship 

with the federal government and subject to its superior and plenary 

powers.  Id. at 383.  This rationale is the same as the reasoning 

employed by Mashantucket, 95 F.3d at 178-79, in applying the OSH 

Act to a tribal commercial enterprise.  In that case the court ruled that 

tribal sovereignty was “dependent on, and subordinate to the federal 

government.”  Id. at 178 (citing Washington v. Confederated Tribes of 

the Colville Indian Reservation, 447 U.S. 134, 154 (1980)). 
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Finally, the Fishery contends that Tuscarora’s statement that 

“general acts of Congress apply to Indians as well as to all others in 

the absence of a clear expression to the contrary” is merely dictum.  

R. 35-38.  But whether that statement in Tuscarora is technically a 

holding or dictum is irrelevant because in this Circuit it is the “general 

rule.” Fond du Lac, 986 F.2d at 248.  This “rule” is the foundation 

upon which this Court decided Fond du Lac and is therefore Circuit 

law.  This Court has also followed Tuscarora’s statement about the 

presumptive application of federal law to tribes in criminal cases, see 

United States v. Wadena, 152 F.3d 831, 841-42 (8th Cir. 1998) and 

Stone v. United States, 506 F.2d 561, 563 (8th Cir. 1974), as well as in 

a tax case, Holt v. Comm’r of Internal Revenue, 364 F.2d 38, 40 (8th 

Cir.1966).  Indeed, even other circuits that have regarded the 

Tuscarora statement as dictum have nonetheless followed a similar 

approach when considering whether the OSH Act applies to 

commercial tribal enterprises.  See Mashantucket, 95 F.3d at 177; 

Coeur d’Alene, 751 F.2d at 1115. 
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The Fishery and amicus NCAI Fund further argue that the 

Supreme Court has required a “clear and plain statement” of 

Congressional intent whenever it has considered the application of 

general federal statutes to tribes.  R. 38-40; N. 10-13.  But the Fishery 

and NCAI Fund misplace reliance on the cited decisions, which did 

not address the applicability of a general federal statute to a tribal 

commercial enterprise like the Fishery.  

 In United States v. Dion, 476 U.S. 734 (1986), the Court held 

that the Bald Eagle Protection Act abrogated treaty hunting rights.  

Although the Court explained that treaty rights may not be abrogated 

unless Congress’ intent to abrogate was “clear and plain,” the Court 

discerned that intent.  Id. at 739.  Dion is irrelevant because the 

application of the OSH Act would not abrogate Red Lake’s treaty 

fishing right.  See pp. 4-9, supra; see also Mashantucket, 95 F.3d at 

177-78.  The other cases dealing with specific treaty rights cited by 

the NCAI Fund on p. 12 n.21 are similarly irrelevant. 

The Fishery and NCAI Fund also misplace reliance on Iowa 

Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987).  In that case the 

Appellate Case: 19-3373     Page: 25      Date Filed: 06/17/2020 Entry ID: 4924882 



19 
 

Court ruled that a federal district court should not exercise diversity 

jurisdiction over an insurer’s challenge to tribal court jurisdiction with 

respect to a dispute filed against its insured in tribal court before the 

tribal court first had an opportunity to determine its own jurisdiction.  

Id. at 15-16.    Iowa Mutual, like Dion, does not counsel against 

applying the OSH Act to tribal commercial entities.  Mashantucket, 95 

F.3d at 177.3 

In sum, none of the cases on which the Fishery and NCAI Fund 

rely support their position that application of the OSH Act to the 

Fishery, a tribal commercial enterprise, would impermissibly infringe 

on the Red Lake Nation’s right to self-government. 

                                                           
3  Nor do the other cases cited by the Fishery and NCAI Fund help its 
position.  R. 40; N. 12-13 n.21.  In Michigan v. Bay Mills Indian 
Cmty., 572 U.S. 782, 790 (2014), the Court held that to abrogate tribal 
sovereign immunity from suit Congress must unequivocally express 
that purpose.  That holding does not apply here.  Tribal sovereign 
immunity does not bar suits by the Federal Government against a 
tribe.  Red Lake Band of Chippewa Indians, 827 F.2d at 382-83. 
Similarly, the language NCAI Fund  points to in Merrion v. Jicarilla 
Apache Tribe, 455 U.S. 130, 149 n.14, has absolutely no relevance to 
the proposition above.  The footnote deals with the silence of a tribal 
constitution, not a federal statute. 
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III. Red Lake Does Not Have the Right To Exclude OSHA 
Inspectors from Entering the Red Lake Reservation. 

 
  The Fishery argues that Red Lake has the right to exclude 

OSHA inspectors from its reservation.  R. 40-44.  But none of the 

cases it cites involve the right to exclude federal agents seeking to 

enforce a federal statute against a tribal commercial enterprise 

operating in interstate commerce.  The right to exclude is an important 

aspect of tribal sovereignty, but if this Court determines that Congress 

intended the OSH Act to apply to the Fishery, the Red Lake Nation’s 

power to exclude is not a separate hurdle to federal enforcement. 

  The Fishery first cites Merrion, 455 U.S 130, at 130, 141, 

which holds that “a hallmark of Indian sovereignty is the power to 

exclude non-Indians from Indian lands.”  R. 40, 41.  Merrion does not 

help the Fishery.  It addressed a tribe’s inherent power to tax non-

Indians who enter reservations for commercial purposes in the 

absence of any general federal statute affecting the tribe’s powers in 

this area.  See Coeur d’Alene, 751 F.2d at 1117 (discussing Merrion).  

Coeur d’Alene emphasized that Merrion did not consider Congress’s 
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ability to modify the tribe’s inherent powers of exclusion through 

statutes of general applicability such as the OSH Act.  See id. (“Unlike 

the Secretary [of Labor] in this case, the non-Indian petitioners in 

Merrion could point to no statute that even appeared to modify the 

tribe’s sovereign power to tax or exclude.”). 

  The Fishery also cites Worcester v. Georgia, 31 U.S. (6 Pet. 

515, 561 (1832), which stated that “the citizens of Georgia have no 

right to enter [Cherokee land], but with the assent of the Cherokees 

themselves, or in conformity with treaties, and with the acts of 

congress.”   The question here is whether the entry of federal 

inspectors is authorized by the OSH Act, an “act[] of Congress.”  As 

explained above, it was. 

 The Fishery also cites Attorney’s Process & Investigation 

Servs. v. Sac & Fox Tribe of Tribe of Miss. in Iowa, 609 F.3d 927, 940 

(8th Cir. 2010), in which this Court held that the tribe had the right to 

bar the entry of employees of a private company providing security 

and consulting services.  R. 41. That case did not involve the entry of 

federal agents.  Moreover, it is clear that federal agents can enter tribal 
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lands to enforce federal laws that apply within tribal lands.  For 

example, in California v. Cabazon Band of Mission Indians, 480 U.S. 

202 (1987) the Supreme Court noted that “Federal law enforcement 

officers have the capability to respond to violations of OCCA 

[Organized Crime Control Act dealing in part with gambling] on 

Indian reservations.” 480 U.S. at 214 n.16, citing United States v.  

Farris, 624 F.2d 890 (9th Cir. 1980) and United States v. Dakota , 796 

F.2d  186 (6th Cir. 186); see also Wadena, 152 F.3d at  836 (theft 

concerning programs receiving federal funds, mail fraud, 

misapplication of tribal funds, conspiracy to oppress free exercise of 

election rights); Stone, 506 F.2d at 563 (assaulting a federal agent).  

Presumably these convictions could not have been obtained without 

the entry of federal agents onto reservations.   

 The Fishery also cites Coeur d’Alene Tribal Farm, 11 BNA 

OSHC 1705, 1708 (OSHRC Nos. 78-6081, 78-6082, 1983), in which 

the Occupational Safety and Health Review Commission held that the 

OSH Act did not apply to the tribal farm because of the tribal right to 
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exclude outsiders.  R. 42.4  However, as the Fishery acknowledges, 

this Commission decision was reversed by the Ninth Circuit.  R. 42 

n.9.  Moreover, the Commission itself retreated from this ruling in 

Turning Stone Casino Resort, 2005 WL 957122 (OSHRC No. 04-

1000, 2005) at *5.  It relied on the Ninth Circuit’s decisions in Coeur 

d’Alene and Dep’t of Labor v. OSHRC (Warm Springs Forest Prods. 

Indus.), 935 F.2d 182, 186 (9th Cir. 1991) to rule that the inherent right 

to exclude does not encompass the right to bar the entry of OSHA 

inspectors; a contrary result would be inconsistent with a tribe’s 

dependent and subordinate status. 

Finally, the Fishery relies on language in Donovan v. Navajo 

Forest Prod. Indus., 692 F.2d 709, 713-14 (10th Cir. 1982) (NFPI), 

that the tribe’s inherent right to exclude outsiders includes the right to 

                                                           
4The Fishery states that the Secretary took the position that the tribe 
had the right to exclude OSHA inspectors in the proceedings before 
the Commission.  That is incorrect.  Rather, the Secretary argued that 
the Commission should overrule its decision in Navajo Forest 
Products Industries, 8 BNA OSHC 2094 (OSHRC Docket No. 76-
5013 1980), aff’d, 692 F.2d 709 (10th Cir. 1982), which held that the 
tribe had the right to exclude OSHA inspectors.  11 BNA OSHC at 
1707. 
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exclude OSHA inspectors.  R. 42.  As the Secretary explained at 

length in his opening brief, S. 40, this Court should not rely upon this 

language in NFPI for several reasons.  First, the language is dicta.  In 

NFPI, the Tenth Circuit held that the OSH Act did not apply to a 

commercial enterprise owned by a tribe based upon express language 

in a treaty. Only then did the Tenth Circuit go on to state that Indian 

tribes have a right to exclude non-members, including federal 

officials, that exists independent of any treaty rights.  Id. at 713 (citing 

Merrion, 455 U.S. at 149-52).  This statement was not necessary to 

the disposition of the case and should not be given weight.  Indeed, no 

other court of appeals outside the Tenth Circuit has endorsed that 

aspect of NFPI in the OSH Act context.  S. 41-43. 

Second, NFPI’s expansive reading of Merrion ignored the very 

different context in which the issue of tribal sovereignty arose in 

Merrion, as compared to an OSHA inspection.  Merrion addressed a 

tribe’s inherent power to tax non-Indians who enter reservations for 

commercial purposes in the absence of any general federal statute 

affecting the tribe’s powers in this area.  S. 42; Coeur d’Alene, 751 
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F.2d at 1117.  As the  Seventh Circuit observed, if a tribe’s inherent 

authority to exclude non-members included the authority to exclude 

federal officials discharging their duties under federal law, then tribes 

would be free to disregard virtually all federal regulation of 

commercial businesses on a reservation.  Menominee Tribal 

Enterprises v. Solis, 601 F.3d 669, 674 (7th Cir. 2010).    

IV.  The Fishery’s Indian Commerce Clause Argument is Not 
Preserved for Review and  is Without Merit. 

 The Commerce Clause of the United Stated Constitution 

authorizes Congress to “regulate Commerce with foreign Nations, and 

among the several States, and with the Indian Tribes.”  U.S. Const. 

art. I, § 8, cl.3.  The last phrase is called the Indian Commerce Clause.  

U.S. v. Lara, 541 U.S. 193, 200 (2004).  The Fishery argues that 

Congress did not mention its power under the Indian Commerce 

Clause in either the text or legislative history of the OSH Act, and that 

the Act should therefore be construed not to apply to tribal entities.  R. 

45-53. 
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 This Court should not consider this argument because the 

Fishery did not raise it before the Commission.  Section 11(a) of the 

OSH Act, 29 U.S.C. 660(a), which gives this Court jurisdiction, 

provides:  “No objection that has not been urged before the 

Commission shall be considered by the court, unless the failure or 

neglect to urge such objection shall be excused because of 

extraordinary circumstances.”  Wal-Mart Stores East. LP v. Acosta, 

919 F.3d 1073, 1078 (8th Cir. 2019).  The Fishery does not assert any 

extraordinary circumstances for failing to raise this argument. 

  If this Court does address this argument, it should reject it. The 

failure of Congress to explicitly rely on its Indian Commerce Clause 

power in enacting a general federal statute does not mean that the 

statute does not apply to Indians.  Navajo Tribe v. NLRB, 288 F.2d 

162, 165 (D.C. Cir. 1961) (National Labor Relations Act (NLRA) 

applies on Indian reservation even though the NLRA is an exercise of 

interstate and foreign commerce power); Turning Stone, 2005 WL 

957122 at *6 (same with respect to the OSH Act). 
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  None of the cases cited by the Fishery stand for the proposition 

that general federal statutes not mentioning the Indian Commerce 

Clause in text or legislative history do not apply to Indians.    Lara 

relied on the Indian Commerce Clause to find a constitutional basis 

for the statute at issue there, but that statute was an Indian-specific 

statute on tribal court jurisdiction, not a general federal statute.  Id. at 

201-02.  Similarly, there is no merit in the Fishery’s reliance on 

language in Merrion, 455 U.S. at 155 n.21, that when Congress acts 

with respect to Indians it does so under the Indian Commerce Clause 

or its plenary power, not the Interstate Commerce Clause.  R. 48-49.  

The footnote language relied upon by the Fishery is attached to a 

sentence about the Indian Reorganization Act, an Indian-specific 

statute, not a general federal statute.  

V.  Amici’s Policy Arguments Are Without Merit. 

 Amici make several additional policy arguments not advanced 

by the Fisher.  This Court generally declines to conder arguments 

raised only by amici.  Solis v. Summit Contractors, Inc., 558 F.3d 815, 

826 n.6 (8th Cir. 2009).  In any event, their arguments are without 
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merit.  The amicus brief of the Shakopee Mdewakanton Sioux 

Community (SM) appears to suggest that OSHA should enter into a 

cooperative arrangement with the Fishery to investigate safety and 

health complaints.  (SM at 8-13.)  This suggestion is neither here nor 

there.  This proposition was not suggested in the proceedings below, 

and the tribe  does not provide a statutory basis for its suggestion.  

How OSHA might decide to exercise its enforcement discretion is not 

before this Court, and in any event courts are not authorized to adopt 

policies which they may regard as appropriate but rather must follow 

the statute at issue as written.  Star Athletica, LLC v. Varsity Brands 

Inc., 137 S.Ct. 1002, 1010 (2017). 

 NCAI Fund argues that the OSH Act should not apply to tribal 

commercial enterprises because they provide employment for tribal 

members and revenue for the tribes.  N. 20-23.  Courts applying the 

NLRA to tribal commercial entities have rejected similar arguments.  

NLRB v. Little River Band of Ottawa Indians Tribal Government, 788 

F.3d 537,  553-54 (6th Cir. 2015); San Manuel Indian Bingo and 

Casino v. NLRB, 475 F.3d 1306, 1315 (D.C. Cir. 2007).  Indeed, 
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NCAI  Fund does not explain why tribal entities engaging in 

commercial activities should not be required to protect the safety and 

health of their employees in the same way as the millions of private-

sector businesses subject to the Act.  One of the reasons Congress 

passed the OSH Act was to create a level playing field in interstate 

commerce, ensuring that an employer could not gain a commercial 

advantage by failing to protect employees.  American Textile Mfrs. 

Inst. v. Donovan, 452 U.S. 490, 521 & n.38 (1981). 

    CONCLUSION 

 For the reasons set forth above and in the Secretary’s opening 

brief the court should vacate and reverse the ALJ decision and remand 

the case to the Commission for further proceedings. 

      

      
 KATE S. O’SCANNLAIN      
 Solicitor of Labor   

 EDMUND C. BAIRD  
 Associate Solicitor of Labor for 
 Occupational Safety and Health  
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