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INTRODUCTION 

Appellants’ interlocutory appeal is the latest chapter in their pursuit of 

expanding aboriginal water rights that would allow future uses in an indeterminate 

amount with a priority senior to every non-Pueblo water right in the Jemez River.  

Because this stream system is fully appropriated, any such future uses would 

necessarily displace the uses of existing water right owners. The district court 

declined to recognize this and held that the imposition of Spanish law over the 

public shared waters of the Jemez River stream system, used in common by both 

Pueblos and Spanish settlers, plainly and unambiguously showed Spain’s intent to 

extinguish the Pueblos’ aboriginal rights to increase their use of those waters 

without restriction or to the detriment of others.   

The Pueblos erroneously claim the district court’s decision creates 

“complete uncertainty” as to the nature and extent of their water rights.  Rather 

than being caused by the district court’s decision, uncertainty arises from 

Appellants’ piecemeal approach to resolving this question by way of a premature 

interlocutory appeal.  The district court’s decision does not mean that the Pueblos 

have no rights to the use of the waters of the Jemez River.  They hold water rights 

with an aboriginal priority based upon actual use as of the date of the Treaty of 

Guadalupe Hidalgo.  Interlocutory appeal only delays the process of quantifying 

Appellate Case: 18-2164     Document: 010110207521     Date Filed: 08/02/2019     Page: 7 



2 
 

those rights which will be the next step in adjudicating the Pueblos’ claims if the 

district court’s decision is affirmed.   

Contrary to the Pueblos’ assertion, uncertainty would be created by any 

recognition of their unprecedented claims to a first-priority aboriginal water right 

with an expanding quantity for future uses of water from the Jemez River, which 

would necessarily be exercised to the detriment of non-Pueblo water rights in the 

basin, many of which are also recognized and protected by the Treaty of 

Guadalupe Hidalgo.  Neither Spanish law, Mexican law, nor American law support 

such a result.  The district court should be affirmed.  

STATEMENT OF THE ISSUE 

Did the circumstances surrounding Spain’s imposition of its legal system to 

administer the use of the public shared waters of the Jemez River plainly and 

unambiguously indicate Spain’s intent to extinguish the Pueblos’ aboriginal rights 

to the unrestricted use of water?  

STATEMENT OF THE CASE 

A. Statement of Facts. 

The following additional facts are relevant to the Court’s consideration of 

this appeal.  

1. Spanish law regarding rights to use water. 

From 1598 until Mexican Independence in 1821, Spain incorporated the 

Pueblos of what is now New Mexico into the Spanish Empire.  The papal bull or 
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donation, Inter Caetera, gave the Spanish crown rights to exercise jurisdiction and 

sovereignty over the new lands.  (Aplt’s App. 347-48, 622, Cutter Rept. 3-4, Cutter 

Tr. 63-4, 75)  Accordingly, Spain asserted dominion and control over the territory 

and imposed Spanish law on the Pueblos and the territory.  (Aplt’s App. 292-93, 

Proposed Findings and Recommended Disposition (“PFRD”) 5-6; Aplt’s App. 

347-48, 622, Cutter Rept. 3-4, Cutter Tr. 74-5)   

Under Spanish law, land, mineral and water resources were separate 

property interests, and were separately established. Both the expert for the United 

States and Pueblos, Charles R. Cutter, Ph.D., and the expert for the State, Professor 

G. Emlen Hall, agreed that surface interests in land were separate from mineral 

interests and from the interest in common public water sources.  (Aplt’s App. 633-

34, Cutter Tr. 112-113, 119-22; Aplt’s. App. 657, Hall Tr. 211)   The crown 

asserted its regalia, its supreme power over the administration, licensing and 

adjudication over “lands, fields, woodlands, pasturage and public waters,” all of 

which were termed realengas, or belonging to the crown.  (Aplt’s. App. 382, 

Cutter Rept. 38) 

There were three different general classes of water under Spanish law.  

“Common waters,” such as the waters of the high seas and rain water, were outside 

the realm of private exploitation because it was impossible to appropriate them.  

“Public waters,” of which there were two sub-classes, were waters that belonged to 
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the public in its governmental capacity and were subject to governmental authority.  

The first form of public waters was water that was dedicated to the direct service of 

the public, such as the water of floatable or navigable rivers.  The second form of 

public water was water for irrigation diverted from stream systems, public sources 

that were shared by different parties.  The third class of water was “private water.”  

This included water from shallow wells and springs located on private land.  

Private property owners had full and complete dominion over these private waters 

as a part of their ownership of land.  (Aplt’s. App. 659-60,  Hall Tr. 221-24)  

Public common waters, i.e. rivers, were a shared public resource that 

everyone had the right to use.  (Aplt’s App. 632, Cutter Tr. 114, 116; Aplt’s App. 

660, Hall Tr. 225)  Unlike land, the public water resource was a shared resource.  

Rights to public water arose by use, by recognition of that use, and by the various 

land grant processes. While the Pueblos owned their communal lands, they had 

only a usufructuary right to the shared public waters under Spanish law.  (Aplt’s 

App. 631, 632, 640, Cutter Tr.  112-3, 116, 146)   

Use of water was subject to regalias, the prerogative of the sovereign to 

have control over water to ensure effective use.  (Aplt’s App. 616-17, Cutter Tr. 

49-51)  Regalia included the supreme power to determine rights to shared waters.  

(Aplt’s. App. 629, Cutter Tr. 105) No public shared waters could be used to the 

detriment of others.  (Aplt’s App. 294, PFRD 7; Aplt’s App. 632, Cutter Tr. 114-5)  
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Under Spanish sovereignty, any user, Pueblo or non-Pueblo, could expand their 

use of public shared water, but no one could use or increase their use to the 

detriment of others.  (Aplt’s App. 636, 638, 647, Cutter Tr. 130, 138-9, 140, 177)   

Before Spanish sovereignty, the Pueblos exercised complete and exclusive 

control over use of their resources.  With the imposition of Spanish law, the 

Pueblos lost discretion to use public water in whatever way they chose.  The 

sharing of public water as a common resource was controlled by the Spanish 

government, not the Pueblos themselves.  (Aplt’s App. 655, 704, Hall Tr. 203-4, 

401-2)  Spanish law required them to share resources according to the 

requirements of that law.  They had to submit to the decision-making authority of 

Spain’ appointed government to determine how sharing would take place.  (Aplt’s 

App. 704, Hall Tr. 402)   

In the event of a conflict over the use of public shared waters, the Spanish 

sovereign could intervene.  (Aplt’s App. 634, 636, Cutter Tr. 124, 130)  A 

repartimiento de aguas was one way the Crown exercised its authority over 

common sources of water to resolve disputes and control the allocation of rights to 

public waters.  The government official allocating the use of water in the 

repartimiento considered six factors: prior use; need; purpose of use; legal rights; 

injury to third parties; and the common good.  (Aplt’s App. 636, Cutter Tr. 132-3)  

Rights to private uses of public water were final, but not permanent.  Even after a 

Appellate Case: 18-2164     Document: 010110207521     Date Filed: 08/02/2019     Page: 11 



6 
 

repartimiento, the rights were still subject to change by the Spanish authorities.  

(Aplt’s App. 635, Cutter Tr. 128; Aplt’s App. 662, 671, 672, Hall Tr. 231, 270, 

273) 

There is no record of a repartimiento occurring in the Jemez Valley, nor 

were any records found of other official disputes over the use of water on the 

Jemez  River under Spanish sovereignty.  (Aplt’s App.  295, PFRD 8; Aplt’s App. 

617, Cutter Tr. 52)  But on two occasions, the crown authorized the establishment 

of non-Indian, Spanish communities via a community land grant with implied 

rights to use the waters of the Jemez River.  In 1786, the San Ysidro land grant was 

made to non-Indian settlers at a location between the Jemez Pueblo grant lands and 

the Zia Pueblo grant lands.  It had one main irrigation ditch with a point of 

diversion from the river above the San Ysidro grant lands, within the Jemez Pueblo 

boundary. 1   

In 1798, the Spanish granted land upstream from the Jemez Pueblo to 

establish the Cañon de San Diego grant.  The Jemez Pueblo was summoned, but it 

did not protest the land grant.  The settlers of the grant agreed to honor requests of 

the Pueblo.  When the community land grant was made, 13 families settled on 

                                                           
1 The court adjudicated 58 water rights on the San Ysidro Ditch for 811.96 acre 
feet per year with a priority date of 1798 in United States, et al. v. Abousleman, et 
al., Civ. No. 83-1041 (D.N.M.), Partial Final Judgment and Decree: Addendum, 
p.9, filed December 1, 2000.  See 
https://www.ose.state.nm.us/Legal/CourtOrders/JemezRiver/Jemez-Book1.pdf. 
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irrigated tracts along the river with an implied grant to use the water of the river.  

By 1850, there were 300 families living on the Cañon de San Diego land grant.  

(Aplt’s App. 637, Tr. Cutter, 136; Aplt’s App. 664, 671, Tr. Hall 239, 267-8)2 

There is no dispute that with the establishment of the first Spanish 

community land grant, San Ysidro, on the Jemez River in 1786, the Jemez River 

became a common public source of water.  (Aplt’s App. 637, Tr. Cutter 136)  The 

experts, Dr. Cutter and Prof. Hall, agreed that San Ysidro and Cañon de San Diego 

were both New Mexico community land grants with implied rights to use water 

from the public source.  (Aplt’s. App. 661, 671, Hall Tr.  228,  267;  Aplt’s. App. 

637, Cutter Tr. 134)  The Spanish rule against detriment to any other user applied 

equally to all Jemez River water users on both the Pueblo and non-Pueblo land 

grants.  (Aplt’s App. 637, Cutter Tr. 136; Aplt’s App. 670-71, 703-04, Hall Tr. 

266-67, 395, 398-9) 

In addition to establishing community land grants, the Spanish authorities 

exercised their dominion over the determination and exercise of the right to use 

water in resolving disputes between Pueblos and non-Indians over the use of 

shared public waters, without conducting a full repartimiento.  In 1724, the 
                                                           

2 The court adjudicated 61 water rights for 811.96 acre feet per year from the 
Canon Community Ditch with a priority date of 1798 in United States, et al. v. 
Abousleman, et al., Civ. No. 83-1041 (D.N.M.),  Partial Final Judgment and 
Decree: Addendum, p.2, filed December 1, 2000.  See 
https://www.ose.state.nm.us/Legal/CourtOrders/JemezRiver/Jemez-Book1.pdf. 
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Spanish authorities made a grant to a Spanish settler, Cristobal Tafoya, to graze 

livestock from the Santa Clara Creek above Santa Clara Pueblo.  The Tafoyas 

made improvements that blocked the flow of the creek to the Pueblo and then 

requested a grant for agricultural uses.   The Spanish governor investigated and 

discovered the agricultural use violated the terms of the grant, which was for 

livestock use only.  Some years later, the Pueblo again protested and the governor 

fined the Tafoyas.  Finally, in 1763, the governor voided the Tafoya grant and 

made a new grant of the entire canyon to the Santa Clara Pueblo,  (Aplt’s App. 

615-16, Cutter Tr. 45-8; Aplt’s App. 684-85, Hall Tr. 320-26)  

 While the prohibition against causing detriment to others favored the Pueblo 

in the Tafoya grant dispute, not all decisions favored the Pueblos. In 1752, the 

Spanish confirmed a land grant, the Juan de Gabaldon land grant, in the area of the 

Tesuque Pueblo.  The grant was made on the condition that no harm be done to the 

Tesuque Pueblo’s water use.  The local Spanish government suggested that the 

Spanish settlers build a reservoir for the benefit of the users downstream.  

Problems arose immediately and resulted in three repartimientos in the 1760’s and 

1770’s.  At first, the upstream users were restricted to diverting water from the 

Tesuque Creek for 24 hours a day every eight days.  The government then gave the 

upstream users full use of a small acequia.  The third repartimiento determined the 

upstream irrigators were not limited to one acequia and they could irrigate for 36 
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hours every week.  This series of events illustrates how the making of a land grant 

with an implied grant to use the water of a stream system (Tesuque Creek) changed 

the stream into a public resource to be shared by both Pueblos and non-Pueblos, 

subject to the Spanish government’s authority to apportion the supply. Despite the 

claims of the Pueblo, the right of the Spanish settlers to the use of water was 

consistently affirmed. (Aplt’s App. 668-69, Hall Tr. 258-62) 

In 1805, the Spanish government exercised its regalia, or judicial order, to 

resolve a dispute between Tesuque Pueblo and the residents of the neighboring 

Cuyamungue community grant.  (Aplt’s App. 645, Cutter Tr. 167-8)  Tesuque 

Pueblo commenced construction of a new acequia from springs on the Pueblo land 

for irrigation.  The Cuyamungue residents challenged the new acequia in what Dr. 

Cutter describes as an exercise of regalia.  The Spanish government required the 

Pueblo to ensure no injury to downstream users before it was allowed to construct 

a new acequia.  The Pueblo was also required to ensure sufficient flow to the non-

Indian residents of the Cuyamungue Grant for their established water uses.  When 

problems arose again in 1842, once again the government required the parties to 

work it out in a concilacion or mandatory settlement.  (Aplt’s App. 645, Cutter Tr. 

167-68; Aplt’s App. 670, Hall Tr. 263-5) 
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B.  Proceedings Below 

Litigation over the Pueblos’ water rights claims began in the mid-1980s. In 

proceedings on the future use claims asserted by and on behalf of the Pueblos, in 

September 1988, the Special Master recommended rulings on summary judgment 

motions argued by the State, the US, the Pueblos, and non-Indian Defendants. The 

US and the Pueblos filed objections, and in December 1989, the district court held 

oral arguments on those objections.  The Special Master also held evidentiary 

hearings in July and December 1988 addressing claims based upon the historic and 

existing uses of the Pueblos.  After he filed his report and recommendation on 

these claims in October 1991, the US and the Pueblos also filed objections to that 

report.   

In 2004, the district court directed the parties to provide additional briefing 

on the objections to the 1988 and 1991 Special Master’s reports. In a 

Memorandum Opinion and Order entered in October 2004 (“2004 Opinion”) the 

district court granted in part and denied in part the summary judgment motions of 

the State and the non-Indian Defendants concerning the Pueblos’ future use claims. 

It declined to act on the Special Master’s 1991 report and recommendation on the 

Pueblos’ historic and existing use claims.   

In April, 2012 when settlement negotiations failed, the parties returned to the 

litigation and the questions raised by the district court in the 2004 Opinion. To 
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address the district court’s question of “what the Pueblos’ property rights were 

under Mexican law” that were protected by the Treaty of Guadalupe Hidalgo, the 

parties identified five threshold legal issues to be briefed in order for the district 

court to proceed in adjudicating the Pueblos’ water rights, including the one before 

the Court here (without sub-issues):  

Issue No. 1: Have the Pueblos ever possessed aboriginal water rights in 
connection with their grant or trust lands, and if so, have those aboriginal water 
rights been modified or extinguished in any way by any actions of Spain, Mexico 
or the United States? 

 
In July 2012, the district court set a schedule for briefing issues 3, 4, and 5 

concurrently with conducting factual development and discovery on issues 1 and 2. 

The parties identified expert witnesses and exchanged expert reports while briefing 

threshold legal issues 3, 4, and 5.  Following discovery and depositions, an 

evidentiary hearing was held on issues 1 and 2 in from March 31 through April 2, 

2014.  The parties briefed issues 1 and 2 between August and November, 2014. 

1. Magistrate Judge Lynch’s Proposed Findings and Recommended 
Disposition Regarding Issues 1 and 2 

After considering the briefs of the parties, and the testimony and expert 

reports of Dr. Cutter and Prof. Hall regarding the actions of Spain and Mexico on 

the use of water in New Mexico during a three-day hearing in 2014, Magistrate 

Judge William Lynch concluded that the Spanish crown exercised complete 

dominion and control over the waters of the Jemez River in a manner adverse to 
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the Pueblos which extinguished the Pueblos’ aboriginal water rights.  (Aplt’s. App. 

288, PFRD 1)  For purposes of his decision, Judge Lynch assumed that Dr. Cutter, 

the United States’ and Pueblos’ expert, was correct and resolved all factual 

questions in favor of his opinion.  (Aplt’s. App. 298, PFRD 11) 

Judge Lynch found that the Pueblos of Jemez, Zia and Santa Ana used the 

waters of the Jemez River exclusively and continually long before the assertion of 

Spanish sovereignty and had aboriginal water rights in connection with their grant 

or trust lands prior to the arrival of the Spanish.   (Aplt’s. App. 298, PFRD 11)  He 

went on to conclude that any aboriginal rights to increase their use of public water 

without restriction were extinguished by Spain’s imposition of a legal system to 

administer the use of public waters.  The Spanish system was a plain and 

unambiguous indication that the Spanish crown extinguished those rights.  (Aplt’s. 

App. 300, PFRD 13) 

Citing Dr. Cutter’s testimony, Judge Lynch noted that the Spanish crown 

insisted on its prerogative, or regalia - its exclusive right or power - in matters 

pertaining to water and other resources, but not land.  (Aplt’s. App. 293-4, PFRD 

6-7)  He cited the principle under Spanish law that a user could increase his use of 

public shared water as long as the increased use did not harm other users.  (Aplt’s. 

App. 294, PFRD 7)  Judge Lynch also noted the process of repartimiento, which 

the crown used to resolve conflicts and the factors used to decide conflicts.  He 
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recognized that no repartimientos had taken place in the Jemez Valley watershed.  

(Aplt’s. App. 295, PFRD 8) 

One area of disagreement between the expert witnesses was whether Spanish 

law unilaterally divested the Pueblos of their aboriginal water rights.  Judge Lynch 

accepted Dr. Cutter’s opinion that Spain actually recognized the Pueblos’ pre-

conquest right to use water.  (Aplt’s. App. 297-8, PFRD 10-11)  Even accepting 

this opinion, Judge Lynch concluded that while the Spanish crown appeared to 

have recognized aboriginal rights to land, it did not recognize aboriginal title to 

water.  (Aplt’s. App. 300, PFRD 13) 

Judge Lynch rejected the Pueblos’ and the United States’ argument that 

because there was no repartimiento or other affirmative act limiting the Pueblos’ 

use of water during the Spanish occupation, the Pueblos’ rights were not 

extinguished.   (Aplt’s. App. 299, PFRD 12)  In support, Judge Lynch relied on 

United States v. Santa Fe Pac. R. Co., 314 U.S. 339 (1941), in which the Supreme 

Court identified a number of ways claims of aboriginal title to land could be 

extinguished: “by treaty, by the sword, by purchase, by the exercise of complete 

dominion adverse to the right of occupancy, or otherwise.”   Id. at 347.  He also 

noted: 

The Supreme Court more recently has indicated that “Congressional 
intent to authorize the extinguishment of Indian title must be ‘plain and 
unambiguous,’—that is, it either ‘must be expressed on the face of the Act or 
be clear from the surrounding circumstances and legislative history.’” 
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Mountain States Tel. [& Tel. Co. v. Pueblo of Santa Ana], 472 U.S. [237] at 
276 (emphasis added) (quoting United States ex rel. Hualapai Indians v. 
Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941) and Mattz v. Arnett, 412 
U.S. 481, 505 (1973)). 

 
(Aplt’s. App. 299, PFRD 12)  These authorities persuaded him that Spain’s 

imposition of its legal system to administer the use of public waters and regalia 

ended the Pueblos’ exclusive use of public waters and subjected them to 

repartimientos.  This system was a plain and unambiguous indication the Spanish 

crown exercised complete dominion adverse to the Pueblos’ aboriginal right to 

water and extinguished the Pueblos’ right to increase their use of public water 

without restriction.  (Aplt’s. App. 300, PFRD 13)  Judge Lynch recommended that 

the district court find that while the Pueblos had once had aboriginal rights to 

water, these rights were extinguished by Spain.  (Aplt’s. App. 301, PFRD 14) 

 2.   The District Court’s Memorandum Opinion and Order   

 The Pueblos and the United States objected to Judge Lynch’s Proposed 

Findings and Recommended Disposition on the grounds that there was no 

affirmative act by Spain, such as a repartimiento, which showed the plain and 

unambiguous intent to extinguish the Pueblos’ aboriginal water rights.  Judge 

Vazquez reviewed the testimony and reports of the expert witness and overruled 

the objections.  (Aplt’s. App. 285, Mem. Opin. 5)  Judge Vazquez repeated Judge 

Lynch’s conclusions regarding the difference between title to land and title to 

water in Spanish law.  (Id.)  She also reiterated Dr. Cutter’s opinion that although 
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Spain recognized the Pueblos’ pre-Spanish use of water and allowed the Pueblos to 

continue to use water, Spain insisted on its exclusive right and power to determine 

the rights to public shared waters.  (Aplt’s. App. 286, Mem. Opin. 6)  Spanish law 

plainly provided that the waters of the Jemez River were to be common to both the 

Spanish settlers and the Pueblos, and that the Pueblos did not have the right to 

expand their use of water if it were to the detriment of others.  (Aplt’s. App. 287, 

Mem. Opin. 7)  These circumstances persuaded Judge Vazquez that Spain 

exercised complete dominion over the determination of the right to use public 

waters adverse to the Pueblos’ pre-Spanish aboriginal right to use water.  She 

concluded that these circumstances plainly and unambiguously indicated Spain’s 

intent to extinguish the Pueblos’ right to increase their use of public waters without 

restriction.  (Aplt’s. App. 287)   Judge Vazquez overruled the objections and 

adopted Judge Lynch’s Recommended Disposition.  (Id.) 

SUMMARY OF THE ARGUMENT 

 This appeal fails to meet the primary criterion of interlocutory appeals:  it 

does not involve a pure question of law.  Rather, the issue before the Court is at 

best a mixed question of law and fact which will require the Court to examine 

years of proceedings and volumes of evidence to determine whether demonstrated 

an intent to extinguish any aboriginal rights to use the water of the Jemez River.  

The Order granting the petitions for this interlocutory appeal should be vacated. 
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 If this Court proceeds to address the Appellants’ argument that the evidence 

was not sufficient to support the district court’s order, the evidence presented 

through the testimony and reports of two experts indicates that Spanish control 

over natural resources, including public shared waters, was complete and adverse 

to the Pueblos’ pre-Spanish right to the use of water.  A basic tenet of Spanish law 

was that water users, but Pueblo and non-Pueblo, were allowed to increase their 

use of water as long as it did not harm other water users.  The Pueblos claim here 

that they have the right to increase their uses into the future without regard to the 

effect on existing water rights.  These claimed rights are unequivocally antithetical 

to the Spanish crown’s authority to determine rights to shared public waters and 

allocate the right to use that water among different users. 

The evidence also shows that on several occasions, the Spanish government 

was called on to resolve disputes between competing users of water on a shared 

stream system and exercised its power to determine whether claimants would be 

permitted to appropriate new water or whether the new uses would harm existing 

users, or how any potential harm could be mitigated. 

The district court correctly applied aboriginal rights case law to weave its 

way through the myriad laws of Spain that were applied to the Pueblos and the 

Spanish settlers of New Mexico, and correctly found that the circumstances 
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surrounding the imposition of power by Spain plainly and unambiguously 

evidenced Spain’s intent to extinguish the Pueblos’ right to increase their use of 

public shared water without restriction. The district court’s decision should be 

affirmed. 

ARGUMENT 

I. Standard of Review 

Appellants challenge both the district court’s interpretation of the law 

regarding aboriginal rights to water (US Opening Brief, III.; Pueblos’ Opening 

Brief, IV. C.) and the sufficiency of the evidence to support the district court’s 

decision.  (Pueblo’ Opening Brief, IV. D.)    This appeal therefore presents both 

questions of law and mixed questions of law and fact.   

This Court generally reviews findings of fact pursuant to a clearly erroneous 

standard and conclusions of law de novo.  National Collegiate Athletic Ass'n v. 

C.I.R., 914 F.2d 1417, 1420 (10th Cir.1990).  This appeal, however, presents 

mixed questions of fact and law “which are reviewed de novo with the presumption 

of correctness continuing to apply to any underlying findings of fact.”   Stillwater 

Nat. Bank & Tr. Co. v. CIT Grp./Equip. Fin., Inc., 383 F.3d 1148, 1150 (10th Cir. 

2004) (as quoted in Dalzell v. RP Steamboat Springs, LLC, 781 F.3d 1201, 1207 

(10th Cir. 2015)).  
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 Also, in reviewing the sufficiency of the evidence, the Court considers 

whether, “on the basis of the whole record, ‘[t]he evidence -- both direct and 

circumstantial, together with the reasonable inferences to be drawn therefrom -- is 

sufficient if, when taken in the light most favorable to the government, a 

reasonable jury could find the defendant guilty beyond a reasonable 

doubt.’” United States v. Bowie, 892 F.2d 1494, 1497 (10th Cir. 1990) 

(quoting United States v. Hooks, 780 F.2d 1526, 1531 (10th Cir. 1986)).  In making 

this determination, this Court does not weigh conflicting evidence nor reevaluate 

the credibility of witnesses. United States v. Pappert, 112 F.3d 1073, 1077 (10th 

Cir.1997).  To the extent there was a conflict between Dr. Cutter and Prof. Hall, 

the district court assumed that Dr. Cutter was correct and resolved factual 

questions in favor of his opinion.  (Aplt’s. App. 298, PFRD 11) 

II. The Interlocutory Appeal Should Be Dismissed Because  
Appellants Do Not Present a Pure Question of Law Suitable for 
Interlocutory Review.   

“Interlocutory appeals originate from the district court’s order itself, not the 

specific question certified by the district court or the specific question framed by 

the appellant.”  Paper, Allied-Industrial, Chemical and Energy Workers Intern. 

Union v. Continental Carbon Co., 428 F.3d 1285, 1291 (10th Cir. 2005).  As 

described below, the Appellants’ Opening Briefs misstate the question presented 

by the district court’s September 11, 2018 Memorandum Opinion and Order 
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(“2017 Opinion”).  (Aplt’s. App. 277)  The district court overruled the Appellants’ 

objections and adopted Magistrate Lynch’s Proposed Findings and Recommended 

Disposition Regarding Issues 1 and 2, (Aplt’s. App.  288-302), concluding that 

Spain’s exercise of complete dominion over the determination of the Pueblos’ right 

to use the public shared waters of the Jemez River extinguished the Pueblos’ 

aboriginal water rights.  (Aplt’s. App. 288, 300, PFRD at 1, 13; Aplt’s. App. 287, 

Memo Opin. at 7)  Accordingly, the issue before the Court is whether the district 

court committed reversible error in reaching this conclusion. 

The Appellants erroneously contend that this interlocutory appeal presents a 

pure question of law.  (Pueblos’ Opening Brief at 12; US Opening Brief at 18)  But 

whether the district court correctly determined that Spain’s complete dominion 

over the determination of rights to use the public waters of the Jemez River 

extinguished the Pueblos’ aboriginal water rights is a mixed question of law and 

fact which, as shown below, is not suitable for interlocutory review pursuant to 28 

U.S.C. § 1292(b).  

A. Whether the District Court correctly concluded that Spain 
extinguished the Pueblos’ aboriginal water rights is a fact-intensive 
question which should not be reviewed on interlocutory appeal. 

 
The Seventh Circuit observed in Ahrenholz v. Bd. of Trs. of the Univ. of Ill., 

219 F.3d 674, 676 (7th Cir. 2000) that a controlling "question of law" suitable for 

interlocutory review under 28 U.S.C. Section 1292(b) does not refer to a particular 
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application of facts to the law, but instead “has reference to a question of the 

meaning of a statutory or constitutional provision, regulation, or common law 

doctrine.”  The Ahrenholz court further explained that controlling questions of law 

within the compass of 28 U.S.C. Section 1292(b) are purely legal issues that the 

court can decide “quickly and cleanly without having to study the record.”  Id. at 

676-77.  Even a perfunctory review of the Appellants’ Opening Briefs 

demonstrates that interlocutory appeal was improvidently granted because they 

present a different question than the one actually decided by the district court and 

which is not a pure question of law suitable for interlocutory review under Section 

1292(b).    

Whether the acts of Spain extinguished or modified the water uses of the 

Pueblos was not the question before the district court or Magistrate Lynch.  Under 

Issue No. 1, the district court asked Magistrate Lynch to determine whether, if the 

Pueblos ever possessed aboriginal water rights, have they “been modified or 

extinguished in any way by any actions of Spain, Mexico or the United States?” 

(Emphasis added).  (Aplt’s. App. 304)  Magistrate Lynch found that Spain imposed 

a legal system to administer the use of public shared water including the Jemez 

River, and that regalia ended the Pueblos’ right to increase their use of the public 

waters of the Jemez River without restriction.  The question raised by the district 

court’s decision adopting Magistrate Lynch’s PFRD is thus whether Spain’s 
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exercise of complete dominion over the determination of the Pueblos’ rights to use 

the public shared waters of the Jemez River extinguished the Pueblos’ aboriginal 

water rights.  (Aplt’s. App. 288, 300, PFRD 1, 13; Aplt’s. App. 287, Memo Opin. 

7)  

By contrast, the Pueblos frame the question as whether the extension of 

Spanish authority “over the territory of New Mexico, in the absence of any 

affirmative act adverse to the rights of occupancy of the Indian tribes in the 

territory, had the effect of extinguishing the aboriginal water rights … of the Indian 

tribes inhabiting the territory.”  (Pueblos’ Opening Brief at 3)  The United States 

poses the question as whether the aboriginal water rights of the Pueblos “were 

extinguished by Spanish colonial law over the area even though the Spanish crown 

took no affirmative action to reduce or alter the water use of the Pueblos.”  (US 

Opening Brief at 2)   

Appellants’ questions presume the district court found there was no 

affirmative act adverse to the Pueblos’ right of occupancy, but the district court did 

not make that finding.  It merely found that Spain did not take any affirmative act 

to decrease the amount of water the Pueblos were using.  (Aplt’s. App 287, PFRD 

7).  Moreover, the district court’s ruling that Spain’s complete dominion 

extinguished the Pueblos’ aboriginal water rights was based on the circumstances 

cited by Dr. Cutter. Those circumstances included the affirmative acts of making 
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non-Pueblo land grants with implied rights for use of the public shared waters of 

the Jemez River. (Aplt’s. App. 287, Mem. Opin. 7) 

However the question is framed, under the standard established in United 

States v. Santa Fe Pacific R.R. Co., 314 U.S. 339 (1941) (“Santa Fe Pacific”), 

whether Spain extinguished the Pueblos’ aboriginal water rights is not a pure or 

abstract legal question.  It is largely a question of fact.  Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1166 (10th Cir. 2015) (citing United States v. Pueblo of San 

Ildefonso, 513 F.2d 1383, 1387, 206 Ct. Cl. 649 (1975) (“[D]etermining whether 

and when the United States permitted aboriginal title to be extinguished was a 

factual question.”).  Determining whether the district court correctly applied Santa 

Fe Pacific therefore requires a fact-specific inquiry regarding the actions of Spain 

in exercising its dominion, which will send the Court deep into the record in this 

case.  Interlocutory appeal is not available for such review.  See McFarlin v. 

Conseco Servs., 381 F.3d 1251, 1259 (11th Cir. 2004) (controlling questions of law 

suitable for interlocutory review do not include questions requiring the court of 

appeals to "delve beyond the surface of a record in order to determine the facts”); 

Drummond Co. v. Conrad & Scherer, LLP, 885 F.3d 1324, 1336, (11th Cir. 2018) 

(“In general, we exercise our discretion only when … the appeal presents a pure 

question of law….”).   
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Despite framing the standard of review as involving only questions of law, 

the US and the Pueblos devote many pages of their briefs to attacking the district 

court’s decision as unsupported by the record.  (Pueblos’ Opening Brief at 34-43; 

US Opening Brief at 22-42).  They are forced to make this argument because the 

district court relied primarily on their expert, Dr. Cutter, to find that Spain imposed 

a legal system to administer the shared public waters of the Jemez River which 

represented complete dominion sufficient to extinguish the Pueblos’ aboriginal 

water rights under the standard established in Santa Fe Pacific.   

However, by going down this road they further demonstrate that 

interlocutory appeal was improvidently granted.  Section 1292(b) was not intended 

to afford interlocutory review of such fact-specific questions as whether the district 

court properly applied Santa Fe Pacific based on Dr. Cutter’s testimony or other 

evidence in the record.  There is simply no way for the Court to “quickly and 

cleanly” decide the issue of the extinguishment of the Pueblos’ aboriginal water 

rights without taking a deep dive into the additional evidence developed for the 

determination of Issues 1 and 2, as well as the substantial evidentiary record dating 

back to the 1980s.  The district court should not have certified the case for 

interlocutory appeal, and the Court’s Order of October 31, 2018, granting both 

Appellants’ petitions to appeal, should be vacated.  (Aplt’s. App. 271-73)  See 
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McFarlin, 381 F.3d at 1253 (the merits panel has the authority to vacate the 

motions panel’s decision to permit interlocutory appeal).  

III. The District Court Properly Construed Santa Fe Pacific and the 
Subsequent Cases on Extinguishment of Aboriginal Title. 

 
 Judge Vazquez followed Judge Lynch’s application of the Santa Fe Pacific 

standard to determine whether the Pueblos’ aboriginal water rights had been 

modified or extinguished by Spain:   

“Santa Fe Pacific indicates that Indian title can be extinguished in a 
number of ways including ‘by treaty, by the sword, by purchase, by 
the exercise of complete dominion adverse to the right of occupancy, 
or otherwise.’ 314 U.S. at 347.  The Supreme Court more recently has 
indicated that ‘Congressional intent to authorize the extinguishment of 
Indian title must [be] ‘plain and unambiguous,’—that is, it either 
‘must be expressed on the face of the Act or be clear from the 
surrounding circumstance and legislative history.’” . . . .  
 

(Aplt’s. App. 283-284 (emphasis added) (quoting PFRD 12, Aplt’s. App. 299).  

The Appellants assert that Judge Vazquez misapplied Santa Fe Pacific in finding 

that Spain’s exercise of complete dominion over the use of shared public waters 

extinguished the Pueblos’ aboriginal water rights.  The Pueblos contend that a 

repartimiento was necessary to demonstrate the Spanish sovereign’s dominion 

over water.  (Pueblos’ Opening Brief at 20-25).  The United States maintains that 

Judge Vazquez erred because the Pueblos’ aboriginal water rights could only be 

extinguished by plain and unambiguous action in the form of a repartimiento and it 

is undisputed that Spain took no affirmative action to reduce the Pueblos’ 
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allocation of water.  (US Opening Brief at 45-48) Contrary to Appellants’ 

assertions, the line of cases interpreting Santa Fe Pacific supports the conclusion 

of both Judge Vazquez and Judge Lynch that the Pueblos’ loss of the right to 

exclusive use and occupancy of the public waters of the Jemez River was sufficient 

to demonstrate that the Spanish Crown intended to extinguish their aboriginal 

water rights, even in the absence of a repartimiento. 

 In Uintah Ute Indians of Utah v. United States, 28 Fed. Cl. 768 (1993), the 

Court of Federal Claims held that “the sovereign’s exercise of complete dominion 

adverse to the Indian right of occupancy” defeated a claim to aboriginal title.  28 

Fed. Cl. at 787 (citing Quapaw Tribe v. United States,120 F. Supp. 383, 286 (Ct. 

Cl. 1954), overruled on other grounds by United States v. Kiowa, 166 F Supp. 939 

(Ct. Cl. 1958), cert. denied, 359 U.S. 934 (1959)).  The  Uintah court found that 

“[v]arious actions that end actual, exclusive and continuous use of the land by the 

Indians can extinguish aboriginal title;” and that “the mere establishment” of a fort 

on part of the claimed lands in 1862, and its subsequent expansions, “alone or in 

concert, would constitute dominion adverse to Indian title. “Even if Indians 

continued to occupy some portions of the Fort’s land . . . ,” the court explained, “a 

military base destroys the exclusivity prong of the aboriginal title test.”  Id. at 787.   

 Similarly, in United States v. Gemmill, 535 F.2d 1145, 1148 (1976), the 

Court of Claims found that a series of federal actions demonstrated that aboriginal 
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title had been extinguished: military action against the tribe, establishment of a 

fort, continuous inconsistent use by others, and no physical possession for over 100 

years; and clarified that “the relevant question is whether the governmental action 

was intended to be a revocation of Indian occupancy rights, not whether the 

revocation was effected by permissible means.”    

 Taken together, Uintah and Gemmill indicate that evidence of Spain’s intent 

to revoke the Pueblos’ exclusive occupancy of the waters of the Jemez River 

through a series of actions, rather than a single official act such as a repartimiento, 

is sufficient under the law to extinguish a claim of aboriginal title to those waters.  

Accordingly, the relevant question in this case is not whether Spain reduced the 

Pueblos’ use of water through a repartimiento, but whether there were any 

“surrounding circumstances” or series of actions evincing a plain and unambiguous 

intent to revoke the Pueblos’ exclusive use and occupancy of the waters of the Rio 

Jemez.  The evidentiary record is replete with evidence of such actions on which 

the district court properly relied.   

 For example, the district court relied on the testimony of the Appellants’ 

own historical expert, Dr. Cutter, to find that “under Spanish and Mexican law, 

rights to land were separate from rights to water, and the Spanish and Mexican 

governments held the power to determine rights to public waters.”  (Aplt’s. App. 

285)  “According to Dr. Cutter, provisions in the Recopilacion de Indias provided 
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that woods, pastures, and waters were to be common to both the Spaniards and the 

Indians and that the ‘rivers were to be used by everyone.’”  (Aplt’s. App. 286)  

There is no dispute that once the waters of the river were shared, they became 

public waters, under the sole authority of the Spanish crown.   

“Dr. Cutter stated that in Spanish civil and water law there was a general 

principle of no harm to other users and that under Spanish law the Pueblos did not 

have a right to expand their use of water if it were to the detriment of others.”  Id.  

The US and Pueblo’s own expert thus agreed that the Pueblos did not have an 

unrestricted right to expand their uses; and that making of land grants with implied 

water rights to Spanish settlers in the Jemez Valley was a clear manifestation of 

Spain’s jurisdiction or regalia which made the waters of the Jemez River a shared, 

public resource.  Accordingly, although Spain allowed the Pueblos to continue 

their use of water, and did not take any affirmative act to decrease the amount of 

water the Pueblos were using, Judge Vazquez reasonably concluded it was this act 

of imposing the sharing of the water which “plainly and unambiguously indicates 

Spain’s intent to extinguish the Pueblos’ right to increase their use of public waters 

without restriction….” (Aplt’s. App. 287)   

 The Appellants nevertheless contend that substantially more is required 

under Santa Fe Pacific to show an unambiguous intent to extinguish aboriginal 

title.  For example, citing Uintah, the Pueblos argue that construction of a fort is 

Appellate Case: 18-2164     Document: 010110207521     Date Filed: 08/02/2019     Page: 33 



28 
 

the kind of official affirmative act manifesting the sovereign’s control which is 

missing here and which supports their position that a repartimiento was required to 

extinguish their aboriginal water rights.  (Pueblos’ Opening Brief at 25)  This 

argument points to a critical flaw in the Appellants’ efforts to recast the 

requirements of Santa Fe Pacific – their near exclusive reliance on cases involving 

the extinguishment of aboriginal title to lands actually possessed or used by a Tribe 

or Pueblo.  See, e.g., Santa Fe Pacific, 314 U.S. at 343–44 (federal government 

suit to enjoin railroad from interfering with Walapai Tribe’s rights of use and 

possession in defined ancestral homeland); Pueblo of Jemez v. United States, 790 

F.3d 1143, 1166 (10th Cir. 2015) (suit to quiet aboriginal title to Valles Caldera 

National Preserve based on allegation that Jemez people “continued for hundreds 

of years to use the Valles Caldera for traditional purposes, including hunting, 

grazing of livestock, gathering of medicine and of food for subsistence, and the 

like.”).   

 The threshold showing for establishing a claim to aboriginal title to land is 

“’proof of actual, exclusive and continuous use and occupancy ‘for a long time’ 

prior to the loss of land.’” Uintah, 28 Fed. Cl. at 784 (quoting United States v. 

Pueblo of Ildefonso, 206 Ct. Cl. 649, 669 (1975) (internal quotation omitted).  

Here, however, the Appellants claim aboriginal water rights based not only upon 

the Pueblos’ historic uses of water but also future use rights to an undetermined 
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quantity of water which they have never put to use.  (Pueblos’ Opening Brief at 33, 

n.15, n. 20; US Opening Brief at 8-9, 21-22)  It is impossible to square this future 

use claim with the aboriginal land title law relied on by the Appellants because 

their claim by definition fails to meet the requirement of actual use and occupancy.  

See Uintah, 28 Fed. Cl. at 784. 

 The State has shown above how the mixed question of fact and law 

regarding the extinguishment of the Pueblos’ aboriginal water rights is manifestly 

unsuited to interlocutory review under 28 U.S.C. § 1292(b).   If this Court granted 

interlocutory appeal in order to address the Appellants’ claimed conflicts between 

Judge Vazquez’ 2017 Opinion and the standard for extinguishment of aboriginal 

title articulated in Pueblo of Jemez, (See Pueblos’ Opening Brief at 20; US 

Opening Brief at 17),  there is no such conflict.   

 Pueblo of Jemez was an action by Jemez Pueblo to quiet its claimed 

aboriginal title to lands in the Valles Caldera National Preserve.   On appeal from 

the district court’s granting of the United States’ motion to dismiss under Fed. R. 

Civ. P. 12(b)(6), this Court addressed the legal sufficiency of the Pueblo’s 

complaint through the lens of Santa Fe Pacific and its progeny.  On the question of 

whether the Pueblo could establish aboriginal title to the Valles Caldera based on 

the allegations of the complaint, this Court noted: 

[w]hether the Jemez Pueblo can establish that it exercised its right of 
aboriginal occupancy to these lands [of the Valles Caldera] in 1860 
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and thereafter is a fact question to be established on remand, where it 
will have the opportunity to present evidence to support its claim.  To 
do so, it must show “actual, continuous use and occupancy ‘for a long 
time’ of the claimed area.”  

 
790 F.3d at 1165-66 (quoting Native Vill. of Eyak v. Blank, 688 F.3d 619, 622 (9th 

Cir. 2012).  “[A]ctual” and “continuous use” sufficient to prove aboriginal title to 

land would require the Pueblo to show “as it alleges in its Complaint, that the 

Jemez people have continued for hundreds of years to use the Valles Caldera for 

traditional purposes, including hunting, grazing of livestock, gathering of medicine 

and of food for subsistence and the like.”  Id. at 1166.   

These statements from Pueblo of Jemez undermine the Appellants’ claims to 

aboriginal water rights which are based not on actual use or occupation but upon 

speculative future needs without regard to the effects on other existing water rights 

to the Jemez River.  Even if they can somehow reconcile the contradiction of a 

claimed aboriginal right based on non-use with the well-established legal 

requirements stated in Pueblo of Jemez for proving the existence of aboriginal title 

through actual use and occupation, they are then confronted with the undisputed 

fact that Spain made grants to Spanish settlers in the Jemez River Valley with 

implied grants to water; and those actions transformed the Jemez River into a 

shared public resource, forever ending the Pueblos’ ability to increase their use 

without regard to others.  

 The manifestation of Spain’s authority through the making of non-Pueblo 
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grants and imposing sharing of water illustrates the distinction which must be 

drawn when considering the establishment and extinguishment of claimed 

aboriginal rights based on use and occupancy of land versus the establishment and 

extinguishment of claimed aboriginal rights to use of water, a shared resource 

under Spanish law.   Pueblo of Jemez brings this distinction into focus and as 

shown below, further illustrates the flaws in the Appellants’ reliance on aboriginal 

land title cases to attack the district court’s conclusion that Spain’s complete 

dominion over the use the public shared waters of the Jemez River extinguished 

the Pueblos’ unfettered right to increase their use of water from the stream. 

 In Pueblo of Jemez, this Court found that Jemez Pueblo’s allegations of 

historic use and occupation of the Valles Caldera lands were sufficient, if proven, 

to establish the existence of aboriginal title, and then rejected the United States’ 

arguments for extinguishment based on the allegations of the Complaint.  Id. at 

1165, 1171.  This Court found that the 1860 Baca grant of the Valles Caldera lands 

to the Baca Family did not evince a clear and ambiguous intent by Congress to 

extinguish Jemez Pueblos’ aboriginal right of occupancy.  Id. at 1163. The Court 

then addressed the United States’ alternative argument that non-Indian use of the 

grant lands placed a cloud on the Pueblos’ aboriginal title.   Id. at 1163-66.  In 

rejecting this argument, the Court explained that “[s]imultaneous occupancy and 

use of land pursuant to fee title and aboriginal title could occur because the nature 
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of Indian occupancy differed significantly from the occupancy of settlers.”   Id. at 

1165.  According to the Court, “it is . . . easy to see how a peaceful and private 

Indian Pueblo might have used portions of this large area of land for its traditional 

purposes while one agreeable rancher was using portions of it for grazing 

livestock.”  Id.  This reasoning from Pueblo of Jemez should not – indeed, cannot – 

be applied here where unlike land, the same water could not be simultaneously 

used and consumed by the Pueblos and Spanish settlers in the Jemez River Valley.   

 While the State agrees that “there are no fine, spun of [sic] precise formulas 

for determining the end of aboriginal ownership,” the nature of the resource in 

question – water – and the facts of this case arguably simplify the analysis.  See id. 

at 1167 (quoting United States v. Pueblo of San Ildefonso, 513 F.2d 1383 at 1390 

(Ct. Cl. 1975), citing Gila River Pima--Maricopa Indian Community v. United 

States, 494 F.2d 1386, 1389).  Unlike Pueblo of Jemez or other aboriginal land title 

cases, this case does not require the Court to scour the record to identify some 

tipping point at which non-Indian settlement and other factors so interfered with 

traditional or historic uses of land over time as to effect the extinguishment of 

aboriginal title.  See, e.g., Gila River, 494 F.2d at 1391 (“Unquestionably, the 

impact of authorized white settlement upon the Indian way of life in aboriginal 

areas may serve as an important indicator of when aboriginal title was lost . . . [b]ut 

. . . is only one of various factors to be considered in determining when specific 
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lands were ‘taken.’”).  Here, in marked contrast, the Pueblos lost their exclusive, 

unrestricted use and control of the Jemez River when Spain authorized non-Pueblo 

use of the waters under community land grants, transforming the river into a shared 

public resource used in common with Spanish settlers under the exclusive authority 

of the Spanish crown.  

 In Pueblo of Jemez this Court framed the question as whether the conduct of 

the government “actually interfered with the . . . Pueblo’s traditional occupancy 

and use of the land in question. . . .”  Pueblo of Jemez at 1168.  The Court applied 

the test it articulated in Pueblo of Taos v. United States, 15 Ind. Cl. Comm. 666, 

702 (1965), regarding the effect of the creation of the Forest Reserves on the 

Pueblo’s aboriginal uses.  “It was only when the Forest Reserves were created that 

the Indian people were told that these lands could no longer be used by them with 

restrictions.” Id.  As here, an affirmative act imposing restrictions on everyone’s 

use of the resource, not just the Pueblo’s, was sufficient to extinguish the 

aboriginal title of Taos Pueblo.  Extinguishment of aboriginal title did not depend 

upon an affirmative act solely directed to the Pueblo.  

 The law thus supports Judge Vazquez’s finding that “the circumstances cited 

by the expert for the United States and the Pueblos” of the imposition of Spanish 

law over the Jemez River, both by the making of land grants with implied water 

rights to Spanish settlers in the Jemez Valley and the settlers’ use of the water of 
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the Jemez River as a shared public resource,  “plainly and unambiguously indicate 

Spain’s intent to extinguish the Pueblos’ right to increase their use of public water 

without restriction. . . . .”  Her legal conclusion that this system of complete 

dominion adverse to the Pueblos’ aboriginal right of occupancy extinguished their 

right to increase their use of water without restriction is entirely consistent with 

Pueblo of Jemez and the Santa Fe Pacific line of cases.  The district court should 

be affirmed.  

IV. Aamodt I and Aamodt II Do Not Require Reversal of the District 
Court’s Decision or Support Appellants’ Claims to Aboriginal 
Future Use Water Rights.  

 
Other than New Mexico v. Aamodt, 618 F. Supp. 993 (D.N.M. 1985) 

(Aamodt II), discussed below, none of the Appellants’ aboriginal title cases 

concern the extinguishment – or even recognition of – an “aboriginal water 

right.”  The State agrees with the Coalition’s summary and analysis of Judge 

Mechem’s published and unpublished opinions in Aamodt II.  As detailed in the 

Coalition’s Response Brief, neither Aamodt II nor this Court’s prior decision in 

New Mexico v. Aamodt, 537 F.2d 1102 (10th Cir. 1976) (“Aamodt I”) support the 

Appellants’ or Pueblo Amici’s attack on Judge Vazquez’s decision, or the claims 

to expanding, aboriginal water rights to future uses of water from the Jemez 

River. 

The Appellants and Pueblo Amici point to various statements in this 
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Court’s decision in Aamodt I as authority for the contention that the Pueblos’ 

aboriginal water rights were not extinguished under Spanish law.  For example, 

they rely on the statement that the “United States has not relinquished jurisdiction 

and control over the Pueblos and has not placed their water right under New 

Mexico law.”  537 F.2d at 1111.  Noting that “[a] relinquishment of title by the 

United States differs from the creation of a reservation for the Indians,” this Court 

concluded in Aamodt I that the Winters doctrine “was not technically applicable” 

because in the case of the Pueblo grants, “the United States had nothing to 

reserve.”  Id.  Importantly, however, the Court did not identify the specific legal 

authority or case defining what the Pueblos’ water rights are.  As the Coalition 

explains in its Response Brief, this Court acknowledged in Aamodt I that under 

the Treaty of Guadalupe Hidalgo, the United States “agreed to protect rights 

recognized by the prior sovereigns.”  537 F.2d at 1109.  “Whatever those rights 

may have been, they were validated by the 1858 Act. . . . which confirmed title to 

the land claims of four Pueblos and for which patents were to issue ‘as in 

ordinary cases to private individuals. . . .”   537 F.2d at 1111 (quoting 11 Stat. 

374) (emphasis added).   

Pueblo Amici specifically argue that Judge Vazquez’s decision “deviates” 

from this Court’s decision in Aamodt I which they contend established “that the 

water rights of Indian Pueblos in New Mexico arise exclusively under, and are 

Appellate Case: 18-2164     Document: 010110207521     Date Filed: 08/02/2019     Page: 41 



36 
 

governed by, federal law.”  (Pueblo Amici Brief at 16)   Nowhere does Aamodt I 

state that the Pueblos’ water rights arise under federal law.  In fact, Aamodt I did 

not reach a holding on the legal basis for the Pueblos’ water rights or the method 

for quantifying those rights, but instead specifically left those tasks to the district 

court: 

The quantification of the Pueblos’ rights presents another problem 
and, in the first instance, it must be decided by the district court.  
Exploration of the pertinent law of Spain and Mexico must be 
required.  We do not know. 

 
Id. at 1113.  Following the directions given by this Court in Aamodt I, the district 

court here did conduct further exploration of the pertinent law of Spain and 

Mexico.  This Court should dismiss the interlocutory appeal to allow the district 

court, “in the first instance,” to decide the Pueblos’ water rights. 

The Pueblos cite Aamodt II as authority for an expanding, aboriginal future 

use water right which survived the Treaty of Guadalupe Hidalgo.  (Pueblos’ 

Opening Brief at 33)  Aamodt II is not binding on this Court.  While Judge 

Mechem did find that the Pueblos had aboriginal water rights that “have continued 

up until the present day,” he held that the 1924 Pueblo Lands Act extinguished any 

expanding aboriginal water rights.  618 F. Supp. at 1009.  The Appellants may 

point to Aamodt II’s reference to the Pueblos’ “right to irrigate new land in 

response to need,” as recognition of a future use component of aboriginal water 

rights.  Id. at 1010.  However, they cannot deny that despite such statements in his 
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opinion, Judge Mechem ultimately quantified the Pueblos’ water rights based on 

actual use; that is, the acreage historically irrigated by the Pueblos between 1846 

and 1924.  Id. at 1010.  

Appellants’ and Pueblo Amici’s reliance on the Aamodt cases is unavailing.  

Aamodt I and Aamodt II do not establish legal error in Judge Vazquez’ ruling or 

precedent for the Pueblos’ claims for an unextinguished aboriginal right for future 

uses.   

V. Pueblo Rights Doctrine Cases Relied on by the United States 
Illustrate the Radical Nature of Appellants’ Claims to 
Aboriginal Future Use Water Rights and Their Potential Effects 
on Existing Water Rights. 

 
The United States points to a handful of California and New Mexico state 

court cases on the “Pueblo Rights” doctrine to suggest that Spanish and Mexican 

law may have recognized the kind of expanding water right claimed by the 

Appellants in this case, and that that doctrine is still good law.  (US Opening Brief 

at 42-44).  The United States’ reliance on the pueblo rights doctrine is ill-advised 

for at least two reasons.  First, to the extent such a right existed under Spanish and 

Mexican law, it expressed no preference for Pueblo over non-Pueblo communities.  

Second, reference to the pueblo rights doctrine only serves to undermine any effort 

by the Appellants to downplay the scope of their aboriginal future use claim.  

Instead, these pueblo rights cases cited by the United States illustrate the troubling 

implications for non-Pueblo water rights holders in the Jemez River stream system 
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were the Court to recognize such a claim to expanding use for the Pueblos in this 

case.  

  In Los Angeles v. San Fernando, 537 P.2d 1250, 1289 (Cal. 1975) (internal 

citation omitted), cited by the United States, the California Supreme Court 

summarized the pueblo rights doctrine as follows: 

The pueblo right gives the city holding it a paramount claim to particular 
waters only to the extent that they are required for satisfying its municipal 
needs and those of its inhabitants. “It thus insures a water supply for an 
expanding city . . . with a minimum of waste by leaving the water accessible 
to others until such time as the city needs it.”  (Emphasis in original.)   
 
The New Mexico Supreme Court described the doctrine similarly in State ex 

rel. Martinez v. City of Las Vegas, 2004-NMSC-009, 135 N.M. 375, 89 P.3d 47 

(“Martinez”) (overruling Cartwright v. New Mexico Public Service Co., 1958-

NMSC-134, 66 N.M. 64, 343 P.2d 654):  

[T]he pueblo rights doctrine recognizes the right of the inhabitants of 
Mexican or Spanish colonization pueblos to use as much of an adjoining 
river or stream as is necessary for municipal purposes.  [Cartwright v. Public 
Service Co. of New Mexico, 1958-NMSC-134,] 66 N.M. [64,] at 82, 343 
P.2d [654,] at 666-67.  The doctrine contemplates the expansion of the 
pueblo’s right to use water in response to increases in size and population, 
and if necessary, the right can encompass the entire flow of the adjoining 
water course. Id.  (Emphasis added.) 

 
2004-NMSC-009, ¶8, 89 P.3d at 50.  

 
  The United States relies primarily on Martinez, but misstates the status of 

the pueblo rights doctrine in New Mexico in the wake of that case. (US Opening 

Brief at 44)  While the United States is technically correct that the New Mexico 
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Supreme Court did not specifically reverse its earlier recognition of the pueblo 

rights doctrine in Cartwright v. Public Service Co. of New Mexico, neither did it 

affirm that holding.  Rather, it only declined to expressly reverse that portion of 

Cartwright based on the State’s evidence submitted to show that the doctrine was 

inconsistent with the Spanish and Mexican practice of equitable apportionment and 

common use.  Martinez, 2004-NMSC-009, ¶ 30, 89 P.3d at 57.  Martinez, 

however, voice no support for the pueblo rights doctrine, the concepts that underlie 

it, or its alleged foundation in Spanish and Mexican law.   

Indeed, a closer reading of Martinez confirms the New Mexico Supreme 

Court’s forceful rejection of the historical foundations of the pueblo rights 

doctrine: 

We concluded that the doctrine of prior appropriation is the rule best 
adapted to our condition and circumstances. . .and that this rule 
applied under Spanish and Mexican sovereignty. . . [W]e could not 
reject the pueblo rights doctrine through a recognition of equitable 
apportionment and common use without undermining the historical 
basis for New Mexico’s adoption of the doctrine of prior 
appropriation as a legacy of antecedent sovereigns.  
 

Id., ¶ 29, 89 P.3d at 57 (internal quotes and citation omitted) (emphasis added).   

 The Martinez court went on to describe the likely effects of recognizing an 

expanding pueblo right on other water right owners in the stream system: 

[T]he pueblo right contemplates an indefinite expansion to meet the 
growing demands of an increased population regardless of how small 
the population of the initial pueblo and how long it takes the pueblo to 
expand.  This aspect of the pueblo water right intolerably interferes 
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with the goals of definiteness and certainty contemplated by prior 
appropriation; it envisions either the total loss of use of any amount of 
water the pueblo might potentially use in the future or temporary 
appropriations by other users subject to elimination of their rights by 
possible population growth or increased needs of the pueblo.  
 

Id., ¶ 36, 89 P. 3d at 59.  Agreeing with the dissent in Cartwright that “the ever-

expanding quality of the pueblo water right ‘is as antithetical to the doctrine of 

prior appropriation as day is to night,’” the Martinez court rejected the pueblo 

rights doctrine as “incompatible with New Mexico water law.”  Id., ¶ 38, 89 P.3d 

at 60 (quoting Cartwright, 1958-NMSC-134, ¶ 140, 343 P.2d at 686 (Federici, 

D.J., dissenting)). 

The New Mexico Supreme Court’s legal and historical analysis of the 

pueblo water right in Martinez is germane to this Court’s consideration of the 

Pueblos’ analogous claims in this case to aboriginal, future use water rights.  As 

“ever expanding” rights, both are utterly incompatible with water rights to the 

shared waters of the Jemez River under Spanish law.  If anything, Martinez 

supports the district court ruling that any aboriginal rights to expanding future uses 

were extinguished by Spain’s exercise of complete dominion over the use of water 

from the Jemez River. 

VI. Substantial Evidence Supports the District Court’s Conclusion 
that Spain Intended to Abolish the Pueblos’ Prior Unrestricted 
Rights to Expand Their Uses of Water and Extinguish their 
Aboriginal Water.  
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Substantial evidence supports the district court’s 2017 Opinion.  Under the 

Supreme Court’s decision in Santa Fe Pacific, 314 U.S. at 347, aboriginal title to 

land may be extinguished “by treaty, by the sword, by purchase, by the exercise of 

complete dominion adverse to the right of occupancy, or otherwise.”   An intention 

to authorize the extinguishment of Indian title must be “plain and unambiguous,” 

either “expressed on the face of the [instrument] or ... clear from the surrounding 

circumstances….”  Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana.  472 

U.S. 237, 276–77 (emphasis added).  Both Judges Vazquez and Lynch reviewed 

the reports and testimony of Prof. Hall and Dr. Cutter carefully.  The district court 

concluded from this evidence that although Spain allowed the Pueblos to continue 

their use of water and did not take any affirmative action to decrease the amount of 

water they were using, the circumstances plainly and unambiguously indicated that 

Spain intended to extinguish the Pueblos’ right to increase their use into the future 

without restriction.   

The record supports the finding that the imposition of Spanish control over 

the allocation and use of the waters extinguished the rights of the Pueblos to use 

and control the shared waters of the Jemez River.  Both the experts presented 

testimony on the legal status of the Pueblos’ use of water under Spain.  This 

included testimony that the crown claimed regalia with regard to natural resources, 

including water, and had the power to determine rights to public shared water.  
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 Both experts agreed that the Spanish crown regulated the use of the water by 

requiring supply to be shared – not only in cases of disputes but in allocating water 

to settlers.  Uses were restricted by a reduction in the available supply, and no user 

could expand its uses or initiate new uses “to the detriment of others.”  If a new or 

increased use of water would be detrimental to others, the Spanish sovereign would 

take action to allocate the disputed waters.  This Spanish legal principle of “no 

injury” applied to the Pueblos’ use of water – the Pueblos could continue to use 

water only to extent that it did not cause injury to others.   

Contrary to the Pueblos’ assertion that evidence showed Spain’s protective 

policy “especially clearly in proceedings involving the right to use water,” 

(Pueblos’ Opening Brief at 35) the evidence in the record shows the opposite.  

Under Spanish law, they were subject to the same principles governing the use of 

water as non-Pueblos. As the three repartimientos with Tesuque Pueblo discussed 

supra illustrate, the Pueblo was required to share water with non-Pueblo water 

users on Tesuque Creek.  (Aplt’s. App. 668-69, Hall Tr. 258-62)  The supply to the 

Spanish settlers increased over the Pueblo’s objections with each repartimiento.   

Furthermore, the undisputed evidence shows that the Spanish crown took 

multiple affirmative actions on the Jemez River that were unmistakably adverse to 

the Pueblos’ prior unrestricted use of water.  The first such recorded event on the 

Jemez River was the San Ysidro community land grant in 1786.  In 1798, the 
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Spanish again granted land to Spanish settlers upstream from the Jemez Pueblo to 

establish the Cañon de San Diego grant.  The experts agreed that by granting non-

Pueblo settlements dependent upon using the same water as the Pueblos, the Jemez 

River became a shared water source between the Pueblos and Spanish settlers. 

Once the water source was shared, it was subject to the Spanish crown’s 

jurisdiction and its legal regime of complete control over the determination and use 

of the shared source.  Substantial evidence supports the conclusion that these acts 

of the crown extinguished the Pueblos’ prior exclusive use and occupancy of the 

waters of the Jemez River and transformed their rights from aboriginal rights to 

rights to use a public resource subject to Spanish jurisdiction and control.   

CONCLUSION 

For the foregoing reasons, this Court should affirm the district court’s 

September 30, 2017, Opinion (Aplt’s App. 281-287) overruling the Appellants’ 

objections and adopting Magistrate Lynch’s Proposed Findings and Recommended 

Disposition Regarding Issues 1 and 2 (Aplt’s App. 288-302).   

      Respectfully submitted, 
       
Dated: August 2, 2019   /s/ Arianne Singer    

Gregory C. Ridgley 
Arianne Singer 
Special Assistant Attorney General  
Office of the State Engineer  
P.O. Box 25102 
Santa Fe, NM 87504-5102 
(505) 827-6150 
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/s/ Brett J. Olsen    
Brett J. Olsen 
Special Assistant Attorney General  
Abramowitz, Franks & Olsen, LLC 
5051 Journal Center Blvd NE, Suite 320 
Albuquerque, NM 87109 
(505) 247-9011 
 
Attorneys for the State of New Mexico  

 

STATEMENT REGARDING ORAL ARGUMENT 

Given the extensive record and complexity of the issues decided below, as 

well as procedural issues raised by interlocutory review of the district court’s 2017 

Opinion, the State of New Mexico believes oral argument will assist the Court.  

Undersigned counsel for the State therefore requests oral argument.   
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