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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. Rule 26.1, the Jemez River Basin Water Users’ 

Coalition states that it is a New Mexico non-profit corporation and that it has no 

parent corporation nor does any publicly held corporation have any ownership 

interest therein.   

I. PRELIMINARY STATEMENT 

 The Jemez River Basin Water Users’ Coalition (Coalition) is comprised of 

12 acéquias or community ditch associations first established in the late 1700s by 

land grants from the Spanish Crown.  These acéquias share the limited water 

supply from the Rio Jemez with the Pueblos of Jemez (Jemez) and Zia (Zia).  The 

Pueblo of Santa Ana (Santa Ana) is downstream from all Coalition users and both 

Jemez and Zia and had very little historic agricultural presence in the Jemez River 

Basin.1   

 Since filing this case in 1983, it has been clear what the United States (US) 

and Pueblos want - an “expanding” or “future use” water right for a quantity of 

water magnitudes greater than the maximum acreage they ever irrigated, with a 

first priority over every other non-Pueblo user in the Jemez River Basin.  The US 

                                                 
1In a Stipulation filed June 29, 1988, the parties stipulated that at some time Santa 

Ana had irrigated 16.5 acres in the Jemez River Basin, and such was the extent of 

its claimed historic irrigation within the Jemez River Basin. Supp. App. 185. 
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and Pueblos (jointly “US/Pueblos”) have asserted their claims under various 

theories from reserved rights under the Winters doctrine, to “Indian reserved” or 

“aboriginal rights,” and, finally even under a “riparian” rights theory they first 

asserted in 1988.  In 2004, the district court ruled they had no “Winters” reserved 

rights on their “grant lands” because nothing was reserved and that any reserved 

rights they may have on their “trust lands” would have a priority as of the date 

such lands were placed in trust.  The US/Pueblos withdrew their claims of 

“riparian rights” in their Opening Briefs on Issue 5, filed August 6, 2012 (App. 

259, Dkt 4254 and 4255), some 24 years after it was asserted.  Supp. App. 643.  

 Hence, the only theory that remained was their “aboriginal” rights theory 

under which they claim an expanding water right with first priority.  The Pueblos 

candidly admit that the district court’s September 30, 2017 Order concluding their 

“unfettered right” to the waters prior to Spanish conquest had been extinguished, 

“creates complete uncertainty as to the nature and extent of the Pueblos’ water 

rights.”  Pueblos’ Opening Brief at 13, 44.  Such is so because they have exhausted 

all possible theories to date to support their overreaching claims of expanding or 

future use water rights with a first priority.  If the Court recognized the expanding 

first priority water rights claimed by the US/Pueblos, the Pueblos could increase 

their water use over time, assert a senior priority and leave nothing for the Spanish 

acéquias which have existed and provided water for traditional irrigation by the 
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non-Pueblo acéquia members, or parciantes, for more than two centuries.  Those 

non-Pueblo uses were protected under Spanish and Mexican sovereignty and then 

by the US through the Treaty of Guadalupe Hidalgo’s protections of existing 

property rights.    

The Coalition files this consolidated response in opposition to the Opening 

Briefs of both the US and the Pueblos filed April 12, 2019, and to the Amici Brief 

filed April 19, 2019.  

II. STATEMENT OF JURISDICTION 

  The Coalition does not contest the USDCNM’s jurisdiction.  The Coalition 

opposed the US’ and Pueblos’ motions to have the district court certify its 

September 30, 2017 Memorandum Opinion and Order for an interlocutory appeal 

and likewise opposed the US/Pueblos’ petitions to this Court for permission to 

appeal under 28 U.S.C. Section 1292(b).  See [Coalition’s] Consolidated Answer 

in Opposition to Petition’s [of the US and Pueblos] for Permission to Appeal…, 

filed October 11, 2018, Appellate Case: 18-707.     

III. STATEMENT OF THE ISSUE  

  

 The Coalition disagrees with the statements of the issue as phrased in the 

district court’s September 11, 2018 Memorandum Opinion and Order at 4 (App. 

277) and as stated in the US/Pueblos’ Opening Briefs.  As this Court has held, 

interlocutory appeals originate from the district court’s order itself, not the specific 
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question certified by the district court or the specific question framed by the 

appellant.  Paper, Allied-Industrial, Chemical and Energy Workers Intern. Union 

v. Continental Carbon Co., 428 F.3d 1285, 1291 (10th Cir. 2005).  As described 

below, the Spanish Crown took affirmative actions to extinguish any expanding 

Pueblo aboriginal water right by imposing laws that “woods, pastures, and waters 

were to be common to both the Spaniards and the Indians,” and by specific and 

affirmative acts granting land with implied  water rights to Spanish settlers on the 

Rio Jemez upstream of the Pueblos.  The Coalition submits that the issue before 

this Court is whether the district court committed reversible error in its September 

30, 2017 Memorandum Opinion (2017 Opinion) (App. 281-287) overruling the 

US/Pueblos’ objections and adopting Magistrate Lynch’s Proposed Findings and 

Recommended Disposition Regarding Issues 1 and 2 (PFRD) (App 288-302).   

IV. STATEMENT OF THE CASE    

 The US’ Statement of the Case begins with argument based upon aboriginal 

rights cases (at 2-5); provides a condensed version of the changing legal status of 

the Pueblos from Spanish conquest to the 1924 Act (at 5-8); sets out a brief 

discussion of the proceedings beginning with the district court’s October 4, 2004 

Memorandum Opinion and Order (2004 Opinion) (at 9-11); and concludes by 

arguing the evidence presented at the 2014 hearing on Spanish and Mexican law.  

In so doing the US fails to inform the Court of significant proceedings below 
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relating to the US/Pueblos’ claims.  The Pueblos’ Statement of the Case correctly 

points out that the US filed its Complaint in 1983 on behalf of the Pueblos as a 

trespass action in which it claimed the non-Pueblo users were infringing on the 

water rights of the Pueblos, which were prior and superior to any non-Indians 

rights, and that subsequently the State was realigned as Plaintiff and the case 

became a general stream adjudication.  Pueblos’ Opening at 4.  The Pueblos allude 

to two Special Master Reports and the district court’s 2004 Opinion addressing 

those reports.  Id. at 5-6.  The Coalition believes that to fully understand the 

current issues before this Court and the overreaching nature of the relief sought by 

the US/Pueblos, a more detailed history of the proceedings is necessary.  As that 

history demonstrates, the US/Pueblos have relied on various legal theories to 

support their claims, the last of which is their “aboriginal water rights” theory.  

Quite simply, it is the only one left that they can even argue supports their claim of 

an expanding, future use water right, with first priority over all non-Pueblo acéquia 

parciantes, many with vested water rights which predate American sovereignty 

and all with surface water rights which predate 1900.  Although both the US’ and 

Pueblos’ Opening Briefs leave the impression that in view of the 2017 Opinion the 

Pueblos are deprived of any water rights, such is not the case.  As further 

demonstrated herein, they have first priority to the maximum irrigated acreage just 
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prior to American sovereignty as of 1848 and additional water rights acquired 

subsequent thereto.          

 Ultimately, the district court case will adjudicate all water rights within the 

Jemez River Basin.  The rights of the non-Pueblos were adjudicated in accordance 

with the State law doctrine of prior appropriation and a partial final decree on those 

rights was entered December 1, 2000. Supp. App. 398.  The rights of the Pueblos 

remain to be determined. 

A. The US’ Complaint and Pueblos’ Complaints in Intervention  

 Specifically, the US’ Complaint alleges for each of three Pueblos: land 

grants from King of Spain; confirmation under 1858 Act (1869 Act for Santa 

Ana);2 the issuance of patents thereto; and that land was subsequently added 

thereto.  US’ Complaint, paragraphs VII – IX.  Supp. App. 6.  Under paragraph X, 

the US alleges “By virtue of the reservation of land described in paragraphs [VII – 

IX] there was reserved for the three Pueblos sufficient quantities of water … to 

satisfy the purpose for which the land was reserved.”  Supp. App. 7.3  Under 

paragraph XII the US alleges that historically Jemez irrigated 3,000 acres; Zia 300 

                                                 
2 Act of December 22, 1858, 11 Stat. 374 (1858 Act) and Act of February 9, 1869, 

15 Stat. 438 (1869 Act) 

 
3 This describes quantification under the Winters’ doctrine set forth in Winters v. 

United States, 207 U.S. 564 (1908) (Winters) which is an “expanding” or “future 

use” water right, having nothing to do with historic use. 
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acres and Santa Ana 180 acres.  Following that allegation, the US claims: 

“Pursuant to federal law, [such uses] from time immemorial establishes in them a 

paramount right to a quantity of water sufficient to meet their present and future 

needs, with a priority of time immemorial.”   

 Complaints in Intervention were filed by Jemez and Zia on October 18, 1985 

and by Santa Ana on December 1, 1985, each likewise alleging land grants from 

the King of Spain, confirmation under the 1858 Act (1869 Act for Santa Ana), and 

the issuance of patents thereto.  Supp. App. 14-18 Zia; 19-23 Jemez; and 108-111 

Santa Ana.  The Pueblos’ claim first priority to an amount of water sufficient to 

irrigate all of their “irrigable” land and for domestic and livestock uses and that 

“Such rights are prior and paramount to any and all water rights of the 

defendants….”   As the legal basis for their claims, the Pueblos state federal law 

(presumably the Winters’ doctrine); the Treaty of Guadalupe Hidalgo (1848), US-

Mexico, 9 Stat. 927; the Act of May 31, 1933, 48 Stat. 108; and the laws of Spain 

and Mexico.  Hence, they claimed first priority under a prior appropriation system 

but quantification under a reserved rights theory which quantification has nothing 

to do with prior use.  Conspicuously absent from both the US’ Complaint and the 

Pueblos’ Complaints in Intervention is any reference to “aboriginal water rights.”    

 On December 6, 1985, certain defendants filed a F.R.Civ.P. 12(b)(6) motion 

challenging the legal basis of the Pueblos’ Complaints in Intervention on the 
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grounds that the Pueblos’ water rights “are not as a matter of federal law measured 

or quantified by the standard of practicably irrigable acreage.” Supp. App. 25.  

“Practically Irrigable Acreage” (PIA) was the standard applied in Arizona v. 

California, 373 U.S. 546 (1963), to quantify “reserved rights” under the Winters 

doctrine.  Special Master Judge Zinn denied the motion at a hearing held January 

24, 1986 on the basis that it did not appear beyond doubt, based upon the 

allegations in the Complaints in Intervention, that the Pueblos could prove no set 

of facts in support of their claims.  Judge Zinn indicated that the US/Pueblos’ 

claims might be challenged by summary judgment motions when they were set 

forth with more particularity.  See discussion in Reply to the United States’ 

“Resistance to Motion for Continuance.” Supp. App. 149.  Under the procedures 

promulgated by Judge Zinn, the US/Pueblos were to file statements of their claims 

setting forth quantities claimed as well as a further elucidation of the factual and 

legal basis thereof.       

B. The US/Pueblos’ Statements of Claims and Efforts to “Pin 

Down” the Legal and Factual Basis Thereof 

 

 On February 4, 1986, the US served its first Statement of Claims, which 

again failed to set forth the legal and factual basis of their claims but merely set 

forth quantities claimed and, in a letter, advised it would be presenting testimony in 

areas pertaining to its reserved rights claims.  App. 56, Dkt. 1118.  On February 28, 
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1986, the Coalition’s predecessors filed a Motion for a More Definite Statement, 

again seeking the factual and legal basis for the US/Pueblos’ claims of 

quantification under a “reserved rights” theory.4  In the alternative, they sought 

leave to serve interrogatories on the US/Pueblos.  Supp. App. 80.   

 Pursuant thereto, Judge Zinn required the US/Pueblos to file additional 

statements of their claims.  The US served its further Statement of Claims on 

September 15, 1986 (Supp. App. 70, Dkt. 1372), and the Pueblos filed and served 

theirs in December 1986 (Supp. App. 112 (Santa Ana); 115 (Zia); and 118 

(Jemez)).  The US, for the first time, made claims for the Pueblos under 

“aboriginal uses”, based upon Johnson v. McIntosh, 21 U.S. 543 (1823) and United 

States v. Winans, 198 U.S. 371 (1905).   The only other authorities cited by the US 

were Aamodt I, Winters, and Arizona v. California, 373 U.S. 546 (1963).   

 A hearing was set on the Pueblos’ rights for March 8, 1988.  On February 

16, 1988 the Coalition’s predecessors filed a Motion for Continuance (App. 99, 

Dkt. 1858) of that hearing which was resisted by the US/Pueblos. App. 100, Dkt. 

1867.  See discussion in the Coalition’s predecessors’ (hereafter “Coalition”) Reply 

to United States’ [Resistance to that Motion]. Supp. App. 145.  It was the 

                                                 
4 As this Court observed in New Mexico v. Aamodt, 537 F.2d 1102, 1111 (10th Cir. 

1976) (Aamodt I), the 1858 Act’s recognition and confirmation of a fee simple title 

to the Pueblos from the Spanish Crown and its relinquishment of all title and claim 

of the US to the Pueblos lands, was logically inconsistent with the concept of a 

“reserved right”. 
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Coalition’s position that the legal theories upon which the US/Pueblos based their 

future use or “expanding” water rights claims, had to be established prior to 

evidentiary hearings on the quantification of those claims.  Supp. App. 145.  

Ultimately, Judge Zinn ordered the US/Pueblos to answer the Coalition’s 

Interrogatories which answers were served on May 26, 1988.  App. 103, Dkts. 

1928, 1930.   

C. Quantification claimed by the US/Pueblos  

 In its September 15, 1986 Statement of Claims, the US claimed water for 

irrigation5 of the following acreages (rounding to the nearest acre) under 

“aboriginal uses”,: 4,581 at Jemez, 7,461 at Zia, and 1,517 at Santa Ana.  Supp. 

App. 91.  In addition, the US also made claims for water to irrigate additional 

acreage based upon reserved rights and historic uses, as well as for other uses such 

as municipal, recreation (golf courses, sports complexes), and industrial uses.  In 

Jemez’s statement, filed December 15, 1986, it claimed a sufficient quantity of 

water “to irrigate 2,324 acres in addition to the 4,580.64 acres claimed on behalf of 

the Pueblo by the United States,” for a total of 6,905.6 acres.  Supp. App. 118.  In 

Zia’s statement, filed December 15, 1986, it claimed a water right to irrigate 

10,621 acres in addition to the 8,347 acres claimed for it by the US, for a total of 

                                                 
5 The Coalition has only focused on the US/Pueblos’ irrigation claims in this brief 

for illustrative purposes.   
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18,969 acres for irrigation.   Supp. App. 115.  Both Jemez and Zia claimed an 

“aboriginal priority” for these claims under the “Indian Reserved and Winters 

reserved legal theories.”   Supp. App. 116, 119.  In Santa Ana’s statement, it 

claimed water rights to irrigate 6,935 acres in addition to the 4,158 acres claimed 

for it by the US, for a total of 11,093 acres.  Supp. App. 112.  Like Jemez and Zia, 

it made these claims under the “Indian Reserved and Winters reserved legal 

theories,” also referencing the authorities cited by the US in its September 15, 1986 

Statement of Claims.  Supp. App. at 112-113.     

 Both Jemez and Zia filed supplements to their statements of claims on June 

10, 1987.  App. 87, Dkt. 1683 (Jemez); 1684 (Zia).  As noted by the State in its 

responses to the supplemental statements of Jemez and Zia, filed July 22, 1987, the 

supplemental statements “remain vague, confused and are in fact more 

unreasonable than the original claims.”  The State further noted that:  

The combined claims of Zia and Jemez far exceed the amount of 

water which is reasonably available from ground or surface sources in 

the Jemez Basin.  The exercise of either Zia or Jemez’s claims in their 

entirety could preclude claims of the other pueblo and those of the 

downstream Pueblo of Santa Ana.  

 

Supp. App. 138 (Jemez); 141 (Zia). 

 

D.  Motions for Summary Judgment and Judge Zinn’s 

September 14, 1988 Report  

 With the additional specification of the legal basis of the US/Pueblos’ claims 

elicited through the interrogatories, both the State and the Coalition filed Motions 
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for Partial Summary Judgment on June 9, 1988.  App. 103, Dkts. 1935 - 1940.  

Both motions challenged the legal and factual basis for the US/Pueblos’ claims that 

the Pueblos had first priority to future uses of water far in excess of what they used 

as of the Treaty of Guadalupe Hidalgo.  On September 14, 1988 Judge Zinn issued 

his report on the motions for partial summary judgment and concluded, with 

respect to the Pueblos’ grant lands: 

 There is no legal basis for the Pueblo claims under any of the theories 

advanced, of Indian reserved rights, federal reserved rights, or riparian 

rights.  

 They made no treaties or contracts for exchange of land or reduction 

of their homelands, to be entitled to the freedom afforded under McIntosh & 

Winans, to choose a broad range of potential water uses, to be exercised 

under the label of aboriginal or Indian reserved rights.    

…… 

 Except for the lands reserved in recent years, there was no federal 

reservation affecting these Pueblos’ grant lands.  Nothing occurred to give 

rise to a Winters or Cappaert implication of an intent to reserve water.  No 

United States interest ever arose in the grant lands.  No reservation of 

beneficial interest could occur. 

 The arid region doctrine of prior appropriation of water as applied in 

the western states is the applicable law of the United States.  The common 

law doctrine of riparian owners’ rights to the flowing stream on their land is 

inimical to the prior appropriation doctrine and has no application in this 

case.  [Citations omitted]. 

   

Supp. App. 199.  Judge Zinn recommended the entry of summary judgment with 

respect to the US/Pueblos’ future use claims on grant lands founded on the theories 
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of federal reserved, Indian reserved or aboriginal, or riparian rights.  Supp. App. 

200.  

E. Judge Zinn’s October 1, 1991 Report on the Pueblos Historic 

and Existing Uses 

  

  While the summary judgment motions were pending on the US/Pueblos’ 

future use claims, hearings were held July 11–14, 1988 on the US/Pueblos’ claims 

of historic and existing uses, and continued on December 19-20, 1988.  On 

October 1, 1991 Judge Zinn filed his report thereon.  Supp. App. 204.  With 

respect to the Pueblos’ irrigation claims, he found that Jemez had first priority to 

irrigate 1537.1 acres and Zia had first priority to irrigate 416.8 acres.6  Supp. App. 

232, Report at 28.2.  With respect to this acreage, Judge Zinn states: “Oran 

Bailey’s estimates of maximum probably irrigated acreage before 1848 [the above 

acreage] appear to be better reasoned than other evidence.  His figures were 

accepted for the acreage amounts found to be entitled to first priority.”   Supp. 

App. 257, Report at 52 (Coalition’s emphasis).  Additional amounts7 for both 

Jemez and Zia were found by Judge Zinn and he recommended those additional 

                                                 
6 The parties had previously stipulated that Santa Ana had historically irrigated 

16.5 acres within the Jemez River Basin with an unknown priority.  Stipulation 

filed June 29, 1988. Supp. App. 185.  

 
7 Jemez’s total acreage with a water right was 2,431.6 and Zia’s was 1,103.8 acres.  

Other than the amounts Judge Zinn found had first priority, the next earliest 

priority was 1915 for Jemez and 1902 for Zia.   
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amounts with post-1900 priorities based upon uncontradicted evidence of when 

those lands could first have been irrigated after 1900.  Id.  

 Objections were filed to both Special Master’s reports.  Although oral 

argument was heard by Judge Campos on December 22, 1989 with respect to 

objections to the 1988 Report, no decision was forthcoming.  Eventually the case 

was transferred to Judge Vazquez who, pursuant to a status conference on January 

29, 2004, set forth a briefing schedule which required opening, response and reply 

briefs of the parties addressing Judge Zinn’s October 1, 1991 Report on the 

Pueblos’ historic and existing uses and supplemental briefs on his September 14, 

1988 Report on the Pueblos’ future use claims.  App. 242, Dkt 4002.   

F. Judge Vazquez’s 2004 Opinion  

 On October 4, 2004, Judge Vazquez entered her Memorandum Opinion and 

Order (2004 Opinion) which addressed the summary judgment motions filed by 

the State and Coalition on June 9, 1988.  App. at 308-343.  Judge Vazquez ruled 

that the Pueblos did not have Winters reserved rights on their grant lands and any 

Winters reserved rights they may have on lands placed in trust by the United States 

from 1924 to 1986, had a priority as of the date those lands were placed in trust.  

Id. at 35, App. 342.  The 2004 Opinion provided the context for the formulation of 

the five threshold legal issues.  With respect to Issues 1 and 2 and the subsequent 

2014 trial segment on Spanish and Mexican law, the 2004 Opinion provided, in 
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response to the State’s argument that only the Pueblos’ actual uses of water could 

have been protected by the Treaty of Guadalupe Hidalgo, U.S.-Mex., Feb. 2, 1848, 

9 Stat. 922:  

 In the Treaty of Guadalupe Hidalgo, the United States promised 

to protect the rights and property of Mexicans then located in the 

ceded territory.  However, the Treaty of Guadalupe Hidalgo does not 

specify what those property rights were under Mexican law.  Without 

a clear understanding of what the Pueblos' property rights were under 

Mexican law, it is premature for the Court to rule that the proper 

quantification of the Pueblos' rights is historical use. 

 

Id. at 18, App. 325.  Judge Vazquez further clarified: (App. 328): 

 New Mexico seeks a ruling that neither the alleged Spanish and 

Mexican land grants to the Pueblos nor the operation of Spanish and 

Mexican law conferred a water right apart from actual uses.  This 

portion of New Mexico’s Motion essentially seeks a ruling on 

quantification of the Pueblos’ water rights.  The Court addressed this 

issue earlier in this Opinion stating that without a clear understanding 

of what the Pueblos’ property rights were under Mexican law, it is 

premature for the Court to rule that the proper quantification of the 

Pueblos’ water rights is historical use.  

 

 With respect to the applicability of the Winans doctrine to the Pueblos’ grant 

lands, Judge Vazquez observed (Id. at 27-28, App. 334-335): 

 Applicability of the Winans doctrine to the Pueblos’ grant lands 

will depend on whether there has been governmental recognition of 

the Pueblos’ aboriginal rights.... Here there is no treaty or agreement 

between the Pueblos and the United States that fairly specifically 

recognizes the Pueblos’ aboriginal rights.  There is, however, the 

Treaty of Guadalupe Hidalgo in which the United States agrees to 

protect, and thereby recognizes, whatever rights the Pueblos had 

under the previous sovereign.  As discussed above, what the Pueblos’ 

rights were under the previous sovereign have yet to be determined.  
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Significantly, Judge Vazquez also correctly observed, citing United States v. 

Ritchie, 58 U.S. 525, 538 (1854): “The Plan of Iguala declared that ‘all inhabitants 

of New Spain, without distinction, whether Europeans, Africans, or Indians, are 

citizens of this monarchy,’ and that the person and property of every citizen will be 

respected and protected by the [Mexican] government.” Judge Vazquez also noted 

that these principles were reaffirmed in the treaty between Spain and the new 

Mexican government and by the Mexican declaration of independence.  Id. at 8, 

App. 315.  Further, “The Treaty of Guadalupe Hidalgo was an agreement between 

the United States in which the United States agreed to protect property of Mexican 

citizens.  Mexican citizens included ... Indians.… As such the Pueblos grant lands 

had no different status under the Treaty than the grant lands owned by the non-

Indians.”  Id. at 23-24, App. 330-331.   

G. Judge Vazquez’s 2017 Opinion  

 On September 30, 2017, Judge Vazquez entered her Memorandum Opinion 

and Order Overruling Objections to Proposed Findings and Recommended 

Disposition Regarding Issues 1 and 2 (PFRD) (2017 Opinion). App. 281-287.  The 

2017 Opinion, discussed, infra, overruled the US/Pueblos’ objections to Magistrate 

Lynch’s Proposed Findings and Recommended Disposition Regarding Issues 1 

and 2 (PFRD) and adopted his PFRD.   
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V.  SUMMARY OF THE ARGUMENT   

 

 Since the inception of this case in 1983, the US/Pueblos have claimed first 

priority for the Pueblos’ water rights to be quantified by an amount many 

magnitudes greater than the maximum acreage irrigated by them as of 1848 and for 

which Special Master Zinn concluded they had first priority.  There is no legal 

basis for their claims of an expanding water right with first priority, under either 

Spanish, Mexican or United States’ law.  They have asserted their claims under 

theories of reserved rights under Winters, and Winans, and even under a “riparian 

rights” theory.  The 2004 Opinion rejected their claim of Winters’ reserved rights 

on grant lands and correctly concluded any reserved rights on trust lands have a 

priority as of the date those lands were placed in trust.  Because the 2004 Opinion 

left the door open with respect to the Pueblos’ rights under Spanish and Mexican 

law, they now claim an expanding “aboriginal water right.”  The US/Pueblos 

define “aboriginal water rights” as their unfettered use (“command of the lands and 

waters – command of all their beneficial use”) based upon dicta in Winters. No 

such right has ever been recognized and is barred by the laws of Spain, Mexico and 

the United States.  Contrary to the assertions by the US/Pueblos, substantial, 

uncontroverted evidence presented at the 2014 hearings on Spanish and Mexican 

law fully supports Magistrate Lynch’s PFRD and Judge Vazquez’s 2017 Opinion 

and they should be affirmed.   
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 Moreover, the aboriginal title cases relied upon by the US/Pueblos do not 

support their claim of an expanding “aboriginal” water right.  In fact, by analogy, 

those cases only support an aboriginal water right to the extent of amounts of water 

actually used by the Pueblos as of 1848.  If, prior to US sovereignty the Pueblos 

had any type of “expanding” water right, such was inchoate and not protected by 

the Treaty.   

 Finally, both the Treaty and the federal law pertaining to both the 

recognition and acquisition of water rights in the arid states and territories bar the 

US/Pueblos’ claims to an expanding right with first priority and limit those claims 

to what the Pueblos were using as of the Treaty.  After the Treaty, the Pueblos 

could, and did, acquire water rights under state law. 

VI. ARGUMENT 

A. Standard of Review  

  

 Magistrate Lynch’s PFRD and the 2017 Opinion’s adoption thereof were 

based upon the evidence introduced at the 2014 trial segment on Spanish and 

Mexican law.  Despite the US/Pueblos’ contention that “the question whether 

Spanish colonial law extinguished the Pueblos’ aboriginal rights is a question of 

law, which this Court reviews de novo,” both the Pueblos’ Opening Brief at 9-11 

and 34-43 and the US Opening Brief at 11-12 and 22–51, argue that the evidence 

presented on Spanish and Mexican law does not support the 2017 Opinion’s 
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conclusion that, based upon the evidence, the Pueblos’ “unfettered right” to water 

was extinguished under Spanish colonial law.  Extinguishment of aboriginal title is 

a question of fact, Pueblo of Jemez v. United States, 790 F.3d 1143, 1166 (10th Cir. 

2015).  The 2017 Opinion’s ruling is a decision on a mixed question of law and 

fact; the applicable standard of review “depends—on whether answering it entails 

primarily legal or factual work.”  U.S. Bank National Assoc. v. Village of 

Lakeridge, LLC, 138 S.Ct. 960, 967 (2018).  The simple question here is whether 

the Pueblos’ aboriginal water rights were extinguished in any way under Spanish 

and Mexican law.  That is a factual determination best made by the trial court, 

unless clearly erroneous.  See also United States v. Mutte, No. 10-2093 (10th Cir. 

6/16/2010) (this Court upheld the trial court’s factual findings, even though there 

was room for disagreement, when the court had provided adequate justification for 

its determination).  

 With respect to the arguments set forth under VI (D-E) below, such involve 

either uncontroverted facts or pure questions of law which can be reviewed and 

decided by this Court de novo. 

B. The US/Pueblos’ “Aboriginal Water Right” Claim and the 

Applicability of Winters and Winans  

 

In its Opening Brief, the US disputes that it is claiming an “unfettered right” at 47:  

That characterization of the claimed water rights is a straw man set up by the 

State and Coalition and accepted by the district court. App. 286-287 [2017 
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Opinion at 6-7] (before the Spanish arrived, “the Pueblos were able to 

increase their use of public waters without restriction”).  The United States is 

not claiming such an unfettered right.  

 

To the contrary, as stated by the US at 8-9:   

The United States claims water rights on behalf of the Pueblos…for their 

past, current and future uses on both their grant and trust lands….  As 

relevant to this appeal, the United States claims that the aboriginal rights 

doctrine entitles the Pueblos to a quantity of water sufficient to satisfy their 

current and future ‘homeland’ needs, with a priority date of ‘time 

immemorial’ for all of its uses….”   

 

US’ Opening Brief at 8-9 (Coalition’s emphasis); in accord Pueblos’ Opening Brief 

at 33 (“The most prominent characteristics of aboriginal water rights are their 

superior priority, and the fact that they include water for future needs - that is 

rights not necessarily being exercised.”)  Such is the same relief the US/Pueblos 

have sought since first filing their complaints in June 1983.  See discussion, supra.  

The latest iteration of the legal basis for quantification of their claim was set forth 

in the [US/Pueblos’] Opening Brief Regarding Quantification of Pueblos’ 

Aboriginal Water Rights (Issue 3) (US/Pueblos’ Opening Brief Issue 3). Supp. 

App. 627.  It is based upon dicta  from United States v. Winans, supra, 198 U.S. at 

381 (Winans) (treaties with Tribes, absent here, are “not a grant of rights to the 

Indians, but a grant of rights from them, – a reservation of those not granted”) with 

dicta from Winters (prior to the treaty with the tribe, the tribe had  “command of 

the lands and waters – command of all their beneficial use”).  The US/Pueblos 

conclude: 
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Winans and Winters teach that in the absence of any agreement with the 

United States or any act of a sovereign diminishing or extinguishing of a 

tribe’s pre-existing aboriginal rights, the tribe retains, as against all third 

parties, its ‘command of the lands and waters – command of all their 

beneficial use.’”   

 

US/Pueblos’ Opening Brief Issue 3, at 9, emphasis added.  Supp. App. 635.   

 

 The US/Pueblos’ claim, in total reliance upon the dicta of Winans and 

Winters, that before the Spanish conquest, the Pueblos had “total command” over 

the water in the Jemez Basin; neither Spanish, Mexican nor United States law 

extinguished that “total command”; and that total command continues to the 

present day.  As for quantification, they claim: “The Pueblos’ aboriginal water 

rights encompass all aspects of the tribal way of life, to satisfy their members’ 

needs and make the Pueblos’ aboriginal lands a livable homeland.... Such water 

uses constitute the basis for quantifying both the present and future needs for the 

Pueblos, to sustain permanent homelands;” and “In that regard, aboriginal water 

rights must be viewed as practically indistinguishable from federally reserved 

water rights.  The purpose of each is the same: to satisfy the requirements of a 

permanent homeland for the tribe. The question of how such rights should be 

quantified was examined by the Supreme Court in Arizona v. California, 373 U.S. 

546 (1963).” Finally, the US/Pueblos conclude: 

This Court should take the same approach [as taken in Arizona v. 

California]. The Pueblos’ aboriginal rights encompass the right to 

take as much water as required for its permanent homeland needs. But 

the Court cannot “guess” what any Pueblo’s future needs will be, and 
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the practicably irrigable acreage standard adopted in Arizona 

adequately approximates the likely future needs of the tribe. In 

addition, the Court should award each Pueblo water rights based on 

other non-agricultural needs, such as domestic and municipal and 

commercial uses. 

 

Supp. App. 637-8.   

 Hence, the US/Pueblos are asking the Court to “mix and match” different 

legal theories - they seek the first priority under the prior appropriation doctrine 

under an “aboriginal right” theory, but then ask the Court to quantify that right 

under a federally reserved right theory for future uses with the addition of “water 

rights based on non-agricultural needs, such as domestic and municipal and 

commercial uses.”  The following table provides a perspective on their claims.  

The column entitled “1986 US/Pueblos’ Combined” is based on the US/Pueblos’ 

December, 1986 Statements of Claims, discussed, supra.  The column entitled “1st 

Priority Oct. 1, 1991 Report” comes from that report and is the amount Judge Zinn 

determined was irrigated by Jemez and Zia prior to 1848.   

Quantities of Pueblos’ Claims with 1st Priority Compared to 

Maximum Irrigated Acreage Found by Jd. Zinn as of 1848 (acres) 

Pueblo 

1986  

US/Pueblos’ 

combined 

1st Priority – 

Oct. 1, 1991 

Report   

1996 Motion for 

TRO – Planted for 

irrigation in 1996  

Jemez 6,906  1,537  497  

Zia 18,969  417  158  

Santa Ana 11,093  17  --- 

TOTAL acres 36,968  1,971 655 
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The column entitled “1996 Motion for TRO” indicates acreages which Zia and 

Jemez had planted for irrigation in 1996 when, on June 25, 1996, they filed the 

[US/Pueblos] Motion for Temporary Restraining Order and Injunctive Relief 

(Supp. App. 281) seeking to shut down all non-Pueblo ditches so that Jemez and 

Zia could irrigate what they had planted.8    

 With respect to the applicability of Winters and Winans, the statement in 

Winters that “prior to the treaty the tribe had “command of the lands and waters – 

command of all their beneficial use,” relied upon by the US/Pueblos, is dicta, plain 

and simple.  As stated by the Supreme Court in arriving at the “reserved rights” or 

Winters doctrine: 

The case as we view it, turns on the agreement of May, 1888 [Treaty] 

resulting in the creation of Fort Belknap Reservation. . . .  The 

reservation was a part of a very much larger tract which the Indians 

had the right to occupy and use, and which was adequate for the habits 

and wants of a nomadic and uncivilized people.  It was the policy of 

the government, it was the desire of the Indians, to change those 

habits and to become a pastoral and civilized people.  If they should 

become such, the original tract was too extensive; but a smaller tract 

would be inadequate without a change of conditions.  The lands were 

arid, and, without irrigation, were practically valueless.  And yet, it is 

contended, the means of irrigation were deliberately given up by the 

Indians and deliberately accepted by the government. 

 

                                                 
8 Safadi Affidavit in support of USP’ Motion indicates that, based upon BIA Crop 

Reports from 1991 – 1995, Jemez had an average of 289 acres in cultivation and 

Zia and average of 92.2 acres.  Supp. App. 317. 
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207 U.S. at 575-576.  The Court further explained “it would be extreme to believe 

that within a year Congress destroyed the reservation and took from the Indians the 

consideration of their grant, leaving them a barren waste, -- took from them the 

means of continuing their old habits, yet did not leave them the power to change to 

new ones.”  207 U.S. at 577.  Significantly, because only unappropriated water 

could be reserved, the priority of the “reserved right” was the date of the 

reservation.  As noted in the 2004 Opinion, in concluding that the Pueblos here had 

no Winters reserved rights on their grant lands, “Winters rights arise from 

government reservations of land for Indians that establish new uses of water.… 

Under the Winters doctrine, the government impliedly reserves sufficient water to 

accomplish the purposes of the reservation of land.”9  Finding guidance from this 

Court in Aamodt I, (finding that Winters was not technically applicable to Pueblo 

grant lands because nothing was reserved) the court granted summary judgment 

with respect to the US/Pueblos’ claims of Winters rights on the Pueblos’ grant 

lands and held that only unappropriated water could be reserved at the time of the 

acts creating the Pueblos’ trust lands.  App. 328-329; 337.  

                                                 
9    Noting the passage in Winters set forth above and that the agreement between 

the Indians and the United States [Treaty] implied a reservation of water by the 

government for the purpose of giving the Indians the power to change from their 

old nomadic habits to new, agrarian habits.  Id. 
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 Likewise, the US/Pueblos reliance on the dicta in Winans is also misplaced.  

In Winans, the United States sought to enjoin respondents’ use of “fishing wheels” 

which deprived the Yakimas of their “right of taking fish at all usual and 

accustomed places in common with citizens of the territory,” guaranteed to them 

by the 1859 treaty.  Pursuant to the 1859 treaty, the Yakimas ceded lands which 

they occupied to the United States, expressly reserving certain of those lands and 

other rights to themselves.  As relevant to the Court's decision, the treaty provided 

in part: 

The exclusive right of taking fish in all the streams where running 

through or bordering said reservation is further secured to said 

confederated tribes and bands of Indians, as also the right of taking 

fish at all usual and accustomed places, in common with citizens of 

the territory. 

 

198 U.S. at 378 (Coalition’s emphasis).  The Supreme Court held that the 

regulation by the State of fishing wheels gave it no power to exclude the Yakimas 

from exercising rights secured to them under the treaty, and remanded to the lower 

court to adjust the respective rights of the Yakimas and non-Indians under the 

portion of the treaty emphasized above.  The Court stated: “In other words, the 

treaty was not a grant of rights to the Indians, but a grant of rights from them -- a 

reservation of those not granted.”  Id. at 381. This statement is dicta.  In any event, 

as noted by in the 2004 Opinion, “Applicability of the Winans doctrine to the 

Pueblos’ grant lands will depend on whether there has been governmental 
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recognition of the Pueblos’ aboriginal rights.... Here there is no treaty or agreement 

between the Pueblos and the United States that fairly specifically recognizes the 

Pueblos’ aboriginal rights.”   App. 334-335.  And further, “Winans rights 

essentially are governmentally recognized aboriginal rights. [Cite omitted].  They 

preserve existing uses instead of establishing new uses.” (Coalition’s emphasis). 

App. 333. 

C. Substantial, Uncontroverted Evidence Supports the 2017 

Opinion’s Adoption of Judge Lynch’s PFRD10 

 

 Both the Pueblos’ Opening Brief at 9-11 and 34-43 and the US Opening 

Brief at 11-12 and 22-51 argue that the evidence presented at the 2014 trial 

segment on Spanish and Mexican law does not support Magistrate Lynch’s PFRD 

or the 2017 Opinion’s adoption thereof.  To the contrary, substantial, 

uncontroverted evidence supports Magistrate Lynch’s PFRD and Judge Vazquez’ 

2017 Opinion and they should be affirmed 

 Prior to addressing the specific evidence, the Coalition will address the 

arguments set forth in the US’ Opening Brief at 23-27, wherein it argues that the 

                                                 
10 The Appendix includes the expert reports of Hall for the State, and Cutter for the US/Pueblos 

which were introduced at the hearing held March 31 – April 2, 2014 on Spanish and Mexican 

Law.  References to those reports will indicate whose report, e.g. “Hall Report” followed by the 

“App. (page).  Because four pages of testimony are contained on each page of the Appendix, 

references to the testimony will indicate which expert and be as follows: “App. (page), Tx. (page 

of the transcript):(line) – (page of the transcript):(line). The same format will be used in 

referencing the deposition of Santiago Oñate. 
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court erred in adopting Judge Lynch’s recommendation that “rights to land were 

separate from rights to water and the Spanish and Mexican Governments held the 

power to determine rights to public waters.”  The Pueblos appear to make a similar 

argument.  Pueblos’ Opening Brief at 28-28, 37-39.  Such is curious, as Judge 

Lynch based that recommendation largely upon the uncontradicted testimony of 

Dr. Cutter, the US/Pueblos’ expert.  The uncontradicted testimony indicated the 

interests in land and water were separate and the Spanish Crown declared that 

water was common to both Spaniards and Indians.  The Coalition does not follow 

the distinction the US/Pueblos are asking this Court to make between interests in 

land and water, “separate for one purpose, but not here.”11  Quite simply, the 

Spanish crown protected the Pueblos interests in their lands, and, in fact made 

grants of those lands to the Pueblos.  It also declared that water was common to 

both Spaniards and Indians.  The “separateness” of land and water was recognized 

by the sovereigns of Spain, Mexico, and is the law of the United States, at least in 

the western states.  See, infra, at VI(E).  The remainder of the US/Pueblos’ 

argument regarding the “separateness” issue is non-sequitur. 

  As testified to by both Cutter and the State’s expert, Professor Hall, with the 

Spanish conquest the laws of the new sovereign controlled access to common, 

                                                 
11 “Although rights to water and land were different in that respect, the interests 

were not completely ‘separate’ as relevant to the analysis here.” US Opening at 24, 

26. 
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shared water sources.  As stated by Hall, the Pueblo water rights were subject to 

the authority of the succeeding sovereigns - the law of Spain and then Mexico 

extinguished the Pueblos' unilateral command over common, shared water sources 

and subjected Pueblo water claims to the general control of the broader 

government.  Hall Report, App. 422; Hall, App. 655, Tx. 203:12 to 204:11; App. 

704, Tx. 402:2-19.  In all cases the right to water from a common source was based 

on a choice made by the conquering sovereign, not the conquered subjects. Id.;  

Hall Report, App. 429.  In this sense the conquest by Spain and the imposition of 

Spanish rule over the Pueblos and their resources extinguished the unfettered 

command that the Pueblos may have had prior to 1540.  Id.  From 1540 on, Pueblo 

sovereignty extended only as far as the law of the succeeding sovereigns allowed it 

to.  Id.  It was first the Spanish and then the Mexican law that determined Pueblo 

ownership of resources, not the previous Pueblo command of those resources.  Id. 

at 429, 431.  In accord, Cutter, App. 645, Tx. 167:12 to 168:17.    

 According to the US/Pueblos’ previous expert on Spanish and Mexican law, 

Santiago Oñate, the Crown of Castile declared itself owner of all lands and waters 

in New Spain.  Oñate Deposition, Joint Coalition - US Exhibit 1, Oñate, Apps. 

542-543, Tx. 108:4 to 109:19; App. 572, Tx. 164:16-25.  The US/Pueblos’ current 

expert, Charles Cutter, takes a different view and believes that instead of assuming 

ownership of all the land and water in new Spain, the Crown only asserted its 
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sovereignty and jurisdiction over the area.  However, as Professor Hall points out, 

it makes no difference whether the Crown acquired ownership, on the one hand, or 

sovereignty and jurisdiction on the other. Under either, the Crown had power over 

property, defined it, and the Pueblos’ claims to water resources were still 

determined under the laws of the Sovereign, i.e., first Spain, then Mexico.  Hall 

Report, App. 431; Hall, App. 671,Tx. 269:21 to 270:17.  

 As Cutter testified “regalia” was “the prerogative of the sovereign to 

license, allocate, or have control over certain issues.... And in this particular case, 

to oversee the use of water.”  Cutter, Apps. 616-617, Tx. 49:17 to 50:6.  This 

concept of “regalia” applied to the regulation of a common source of water by the 

sovereign to ensure the effective use of water.  Cutter, App. 617, Tx. 51:1-18; App. 

629, Tx. 104:10 to 105:7; App. 630, Tx. 106:6-16.  Cutter agreed with the 

US/Pueblos’ prior expert, Santiago Oñate, as well as with the State’s expert, 

Professor Hall, that a principle of Spanish civil law, based largely on Roman law, 

was that waters were to be held in common, shared, and for the use by everyone.  

Cutter, App. 631, Tx. 113:6-9; App. 632, Tx. 114:1 to 116:18.  The Recopilacion 

itself refers in two separate provisions to the fact that water from a common source 

was "common" to both the Indians and the Spanish settlers.  Hall Report, App. 

437;  Oñate, Apps. 549-551, Tx. 120:10 to 122:20;  Cutter, App. 632, Tx. 116:19 

to 118:2; App. 645, Tx. 168:18 to 169:5.  As Cutter testified:  
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Q.    Okay.  The provisions of Recopilacion, I'm going to say 4.17.5 

and 4.17.7, those are the provisions that actually provided that the 

woods, pastures, and waters were to be common to both the Spaniards 

and the Indians.  Is that correct? 

  A.    That's correct.  And that's similar to what was the case in Spain 

at the time, that there was common pasture, rivers were to be used by 

everyone.  So what we're seeing is not something distinct to the 

Indians, but an approach that water is common.  

 

Cutter, App. 645, Tx. 168:18 to 169:5.  Cutter further testified that while everyone 

had the right to use the common waters, no one had the right to do so to the 

damage of others.  Should conflict arise, the Crown would step in and exercise its 

“regalia”.  Cutter, App. 632, Tx. 114:17-24.  As a general principle, one could not 

use public waters to the detriment of other users.  Id. at 114:25 to 115:3.  The 

Crown could exercise its “regalia” over water by a “repartimiento”;12 or it may 

                                                 
12The US/Pueblos rely heavily on the fact that there is no reported instance of a 

repartimiento in the Rio Jemez under Spanish rule.  This argument is a red herring.    

Ironically, as the downstream diverters, it would have been incumbent on the 

Pueblos to request a repartimiento after Spanish settlers established farming 

communities upstream.  Those upstream settlers would have had no reason to 

request a repartimiento.  Although upstream settlements began diverting from the 

river in the late 1700s, the Pueblos did not institute any official action to curtail 

upstream diversions until 1983.  As described herein, the Spanish crown carried 

out substantial acts, including making the San Ysidro Grant in 1786 and the Cañon 

de San Diego de Jemez Grant in 1798, together accounting for approximately 

1,000 acres of irrigation, Partial Final Judgment and Decree on Non-Pueblo, Non-

Federal Proprietary Water Rights (Doc. 3948, filed Dec. 1, 2000), Addendum 

Book 1, pp 1-55, Supp. App. 398-453, and totaling approximately one-third of all 

irrigation at that time. See October 1, 1991 Report of the Special Master, at 28.2, 

Supp. App.  204. 
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issue orders to resolve the water conflict, or encourage the parties to resolve the 

conflict themselves.  Cutter, App. 635, Tx. 126:13 to 127:16.   

 As Professor Hall points out, the existence of the repartimiento process itself 

shows that private Pueblo rights to common public water under Spanish and 

Mexican law were subject to the over-riding adjudicatory authority of the broader 

government and that the existence of the repartimiento process meant that the 

Pueblos did not have full command of the common public water which ran through 

their lands.  Hall Report, App. 454.  The sovereign’s power to control the 

allocation of water under Spanish law did not change during Mexican sovereignty.  

Cutter, App. 636, Tx. 131:10-19.   

 As stated by Hall:  

The public's interest in water allocations under Spanish and Mexican 

law was not simply the exercise of a residual right of eminent domain.  

Instead, the public right of allocation and control was a right that the 

supervising sovereign had never parted with in allowing and 

overseeing rights to water in the first place. It was in this area, 

particularly, where the government's jurisdiction over Pueblo and non-

Indian access to common public water sources operated, clearly 

extinguishing Pueblo unilateral control over access to it. 

 

Hall Report, App. 451; Hall, App. 664, Tx. 241:1-19.   

 

 In accord, Cutter, App. 645, Tx. 167:12-24: 

 

  Q.    I guess my point is, this judicial order, it was government 

intervention, and we want to look at it that way and say how you're 

going to do things. 

  A.    Yes.  Exactly. 
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  Q.    Which was exactly what was accomplished under repartimiento 

as well? 

  A.    Right.  The intervention of the state. 

  Q.    So it showed the broader power of the government was in 

control of the distribution of that water? 

  A.    Right.  And the crown, or the Mexican government, intervened 

when some kind of conflict emerged. 

 

And further at App. 645, Tx. 168:6-17: 

  Q.    So the conflict that you remember was the conflict that was in 

the 1800s over the pueblo [Tesuque Pueblo] actually constructing a 

ditch that took spring water away from the common source. Is that 

what you were talking about? 

  A.    Yeah.  That's what I was thinking of. 

  Q.    And the order basically resulted in an order that, basically, the 

pueblo could not interfere with the water from the common source 

getting to downstream non-Indians.  Is that correct? 

  A.    That's correct. 

 

 Repartimientos were final but not permanent.  The water allocation in a 

repartimiento could always be changed based on changed circumstances and a 

demonstration that the factors that were applied should be applied differently 

because the circumstances had changed.  Hall, App. 662, Tx. 231:1 to 232:3.  Prior 

use was only a factor considered in a repartimiento - it was not outcome 

determinative like it is under the doctrine of prior appropriation.  Hall Report, App. 

456. 

 The US’ Opening Brief at 38-40 argues deference given to Indians under two 

provisions of the Recopilacion, 4-12-14 and 4-12-18.  Such deference, however did 

not apply during Mexican sovereignty from 1821-1848.  Pursuant to the Plan of 
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Iguala in 1821, all preferences given the Pueblo Indians based upon racial origin 

were abolished and the individual Pueblo Indians were considered as equal to any 

other race, Spaniards or otherwise. United States v. Ritchie, 17 How. 525 (1854) 

("The solemn declarations [of the Mexican Government] have the effect, 

necessarily, to invest the Indians with the privileges of citizenship as effectually as 

had the Declaration of Independence of the United States. . . .").13   Also see 

Cutter, App. 642, Tx. 157:13-21.  As Professor Hall explains:  

Pueblo status as indigenous Indians did not add much to the claim of a 

Pueblo for a particular apportionment of water in the repartimiento 

process during the period of Spanish rule. Under the Mexican law 

applicable as of the change of sovereignty in 1821, the Indian element 

of a Pueblo claim added nothing at all and, indeed, could not be 

considered by authorities in the allocation of water from a common 

source.  

 

Hall Report, App. 458; Hall, App. 662, Tx. 234:9-13:  

Well, that after 1821 in the repartimiento process, the racial 

classification of Indians didn't add anything and couldn't be 

considered in the balance of coordinate factors that went into making 

up the repartimiento decree.  

 

                                                 
13 In accord, Aamodt II, at 618 F. Supp 993, 999 (D.C.N.M. 1985), adopting the 

Special Master’s conclusion of law 16: “Under Mexican law, repartimientos did 

not give any preference, or prior and paramount interest, to Indian irrigation needs; 

instead, the competing needs of all water users were taken into account and 

allocations made on the basis of relative needs.  By definition, the  repartimiento 

involved a balancing of needs to achieve an equitable distribution of available 

water.” 
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 Although Cutter acknowledges that after 1821 it was not permissible to refer 

to the Pueblo Indians as “Indians” because all racial references were abolished, he 

insinuates that these three Pueblos may have been given certain preferences in a 

repartimiento because they were “communities” of long standing.  In the case at 

bar, however, a significant number of the predecessors in interest to current non-

Pueblo water right owners were located within two community land grants along 

the Rio Jemez - the San Ysidro and Cañon de San Diego de Jemez Grants.  As 

Cutter testified, App. 637, Tx. 136:3-19: 

  Q.    Are you aware of any Spanish grants for communities in the 

Jemez River system? 

  A.    Yes.  I think there are two grants.  One San Ysidro, and the 

other one the Canon de [San] Diego de Jemez. 

  Q.    And do you know the dates of those grants, approximately? 

  A.    Late 18th, early 19th century. 

  Q.    And I believe you have expressed the opinion that both of those 

grants imply the right to use of water.  Is that right? 

  A.    Yes.  They were farming communities. 

  Q.    So, is it correct that after the date of the first of those grants the 

Jemez River was a public shared water source? 

  A.    True. 

And further at App. 643, Tx. 160:2 to 161:11: 

  Q.    Okay.  I think you've testified, too, this morning, that they [the 

Pueblos] could continue and make additional uses of water -- this is 

up to the eve of sovereignty -- as long as it didn't infringe with or 

harm anybody else's use.  Is that correct? 

  A.    When it did harm somebody, there would be some kind of 

complaint.  And then some authority from the government would step 

in.  I think it's important to point out that in this watershed we don't 

have any documentation of that. 

  Q.    Okay. 
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  A.    I'm assuming that the three Indian pueblos used water the way 

they saw fit.  We don't see any conflict being generated. 

  Q.    Okay.  And the community of the San Diego grant, that's 

basically the community of Jemez, which is actually above [upstream 

from] Jemez Pueblo. 

            Is that correct? 

  A.    Yes. 

  Q.    Okay.  And that had an implied right to use water.  Is that 

correct?   

   A.    That is correct. 

  Q.      So it would be a good assumption that they were also using water 

during that period? 

  A.    Yes. 

  Q.    Okay.  And they, likewise, would have had the right to increase 

their uses as long as nobody downstream objected or went to the 

authorities, correct? 

  A.    That is my understanding of how water administration worked 

both in the colonial period and in the Mexican period.  

 

 As of the eve of American sovereignty (1848) both the Pueblos and non-

Pueblos could make new uses of water from the common source [Jemez River] but 

not to the detriment of other users from that source.  Cutter, App. 641, Tx. 150:10-

15; Hall, App. 656, 208:17-22.  The determination of detriment was made by the 

broader government in charge of the apportionment of waters from a common 

source (first Spain, then Mexico), not by the Pueblos.  Hall, App. 656, Tx. 208:24 

to 209:8; Cutter, App. 640, Tx. 147:23 to 148:10.  Under Mexican law the Pueblos 

had no preferences in a repartimiento.  Absent a repartimiento, only actual uses as 

of 1848 of both Pueblo and non-Pueblos were recognized and protected, i.e., the 

Treaty protected existing and perfected rights to water, including Pueblo rights to 

water, the same as any other Mexican citizens’ rights to water - i.e. water they 
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actually used.  The Pueblo Indians were considered citizens under the law and the 

Treaty protected equally Indian and non-Indian perfected property rights.  Hall, 

App. 674, Tx.279:18 to 280:18; Apps. 678-679, Tx. 298:19  to 299:9; App. 656, 

Tx. 207:14-22.  The Treaty did not, however, protect inchoate or imperfect rights.  

Hall, Apps. 673-674, Tx. 278:19 to 279:4. 

D. The US/Pueblos Mischaracterize the 2017 Opinion which 

Correctly Applied Santa Fe Pacific and Should Be Affirmed 

 

 The US/Pueblos assert the district court found that Spain extinguished the 

Pueblos’ aboriginal water rights by “mere extension” of Spanish authority without 

an affirmative action by the sovereign.  US Opening Brief at 1, 2; Pueblos’ 

Opening Brief at 3.  The US/Pueblos further contend that the court failed to apply 

the “clear or plain indication” of sovereign intent to extinguish aboriginal rights as 

set forth in United States v. Santa Fe Pacific Railroad Co., 314 U.S. 339, 343–44 

(1941) (Santa Fe Pacific).  US’ Opening Brief at 5, 17, 23; Pueblos’ Opening Brief 

at 19-26.  To the contrary, the court did follow the Santa Fe Pacific line of cases as 

the legal basis for its analysis.  In adopting the PFRD, the court quoted therefrom:   

“Santa Fe Pacific indicates that Indian title can be extinguished in a 

number of ways including ‘by treaty, by the sword, by purchase, by 

the exercise of complete dominion adverse to the right of occupancy, 

or otherwise.’ 314 U.S. at 347.  The Supreme Court more recently has 

indicated that ‘Congressional intent to authorize the extinguishment of 

Indian title must [be] ‘plain and unambiguous,’—that is, it either 

‘must be expressed on the face of the Act or be clear from the 

surrounding circumstance and legislative history.’” . . . . I find that 

Spain imposed a legal system to administer the use of public waters 
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and that regalía ended the Pueblos’ exclusive use of the public waters 

and subjected the Pueblos’ later use of public waters to potential 

repartimientos.  Such a system is a plain and unambiguous indication 

that the Spanish crown extinguished the Pueblos’ right to increase 

their use of public water without restriction and as such is an exercise 

of complete dominion adverse to the Pueblos’ aboriginal right to use 

water. 

 

 App. 283-284.  The court relied on the testimony of the US/Pueblos’ historical 

expert: “‘According [to] the US/Pueblos’ expert, Dr. Cutter, under Spanish and 

Mexican law, rights to land were separate from rights to water, and the Spanish 

and Mexican governments held the power to determine rights to public waters.’” 

(quoting PFRD at 13).  App. 285.  “Judge Lynch also considered Dr. Cutter’s 

statements in concluding that Spain’s legal system was ‘a plain and unambiguous 

indication that the Spanish crown extinguished the Pueblos’ right to increase their 

use of public water without restriction and as such is an exercise of complete 

dominion adverse to the Pueblos’ aboriginal right to use water.’” Opinion at 5 

(quoting PFRD at 13). App. 285.  Further, “The crown’s ‘regalia included the 

power to determine the rights to public shared water’ and ‘[t]he crown reserved the 

right to allocate access to public shared waters.’” (PFRD at 7).  App. 285.  

“According to Dr. Cutter, provisions in the Recopilación de Indias provided that 

the woods, pastures, and waters were to be common to both the Spaniards and the 

Indians, and that the ‘rivers were to be used by everyone.’” (Trial Transcript at 

168:19-169:2) (footnote omitted). App. 286.  The Spanish Crown authorized 
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Spanish settlements along the Rio Jemez generally upstream of the Pueblos by 

establishment of the San Ysidro Grant in 1786 and the Cañon de San Diego  Grant 

in 1798.  The Rio Jemez became, if it was not already, public water to be shared by 

all users.  “After its arrival, the Spanish crown insisted on its exclusive right and 

power to determine the rights to public shared waters.  Spanish law plainly 

provided that the waters were to be common to both the Spaniards and the Pueblos, 

and that the Pueblos did not have the right to expand their use of water if it were to 

the detriment of others.”  App. 287. 

 The US/Pueblos essentially argue that, because the Spanish Crown did not 

reduce or extinguish the Pueblos’ historic uses of water, their aboriginal rights 

were not extinguished in any way.  US Opening Brief at 2, 17, 45, 46; Pueblos’ 

Opening Brief at 13, n. 10, 45.  But this misses the mark.  No party argued, and the 

district court did not find, that the Pueblos’ right to a historic quantity of water was 

reduced or extinguished.  App. 284, fn. 4.  The issue before the court was whether 

the Pueblos’ have an expanding aboriginal water right.  The court correctly 

concluded:  

Although Spain allowed the Pueblos to continue their use of water, 

and did not take any affirmative act to decrease the amount of water 

the Pueblos were using, the circumstances cited by the expert for the 

United States and Pueblos plainly and unambiguously indicate Spain’s 

intent to extinguish the Pueblos’ right to increase their use of public 

waters without restriction and that Spain exercised complete dominion 

over the determination of the right to use public waters adverse to the 
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Pueblos’ pre-Spanish aboriginal right to use water.   

  

App. 287 (Coalition’s emphasis).  When the Spanish crown asserted jurisdiction 

over the Rio Jemez valley and made land grants with implied water rights to 

Spanish settlers, the Rio Jemez became “public shared waters” necessarily 

extinguishing any aboriginal right to expand to the detriment of those settlers, as 

the court correctly determined by applying the law of extinguishment of aboriginal 

title to the instant facts.  See also, Hall, Tx 266:9 to 269:2. 

 As discussed above, the district court did rely on Santa Fe Pacific and 

specifically applied its standard for determining extinguishment of aboriginal title 

to the specific facts in the Rio Jemez valley. App. 283-284. The holding in Santa 

Fe Pacific that the Walapai (Hualpai) came under American sovereignty with 

aboriginal title intact does not mean that all other tribes in the Southwest, 

regardless of their respective factual circumstances, did so as well.  Santa Fe 

Pacific considered aboriginal title to land and did not involve Spanish land grants 

with implied grants of water to upstream settlers and consequently did not involve, 

in contrast to the Rio Jemez, public shared waters among Spanish settlers and 

Pueblos within a common watershed.   

 The 2017 Opinion is also distinguishable on the facts from Aamodt, which 

centered on private claims within Pueblo grants and not on the legal effect of 

Spanish grants to settlers outside Pueblo grants not subject to the 1924 and 1933 
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Pueblo Lands Acts. Those Acts simply do not apply to the Jemez acéquias within 

the San Ysidro and Cañon de San Diego Grants, whose land ownership was 

granted by the Spanish crown in the late 1700s and does not depend on the Pueblo 

Lands Acts in any way.  Moreover, Aamodt does not support the US/Pueblos’ 

claim of an expanding aboriginal water right measured by Practicably Irrigable 

Acreage (PIA) under the Winters Doctrine.  See discussion of Aamodt, infra. 

E. Congressional Acts Pertaining to Water Rights Bar the 

US/Pueblos’ Claims of Expanding Water Rights 

 

 Throughout the proceedings below, the US/Pueblos have contended that 

under “federal law” they have expanding water rights with first priority.  They 

objected to Judge Zinn’s October 1, 1991 Report on the grounds that he applied 

state, rather than federal, law to determine quantity and priority of their present and 

historic uses.  They claimed “first priority,” regardless of when they put water to 

beneficial use.  For example: 

For the reasons discussed below, the Special Master erred in assigning any 

priority date for the Pueblos’ uses of water, for irrigation and non-irrigation, 

other than a time immemorial or ‘first priority.’  To understand why the 

Special Master’s rulings on priority dates are wrong, it is necessary to set 

forth the body of well-established federal law dealing with Indian aboriginal 

water rights. 

 

United States’ Opening Brief, filed May 3, 2004 (Coalition’s emphasis).  Supp. 

App. 607.     
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 The Coalition submits that with the exception of New Mexico  v. Aamodt, 

618 F. Supp. 993 (D.N.M. 1985) (Aamodt II), addressed, infra, none of the 

“aboriginal title” cases argued by the US/Pueblos recognize an expanding, future 

use water right with an aboriginal priority.14  Rather, the federal law pertaining to 

the recognition and acquisition of water rights in the Western States is set forth in 

the Congressional Acts of 1866, 1870, and 1877.15  As applicable to the territory 

and State of New Mexico, the 1866, 1870 and 1877 Acts confirmed all rights 

previously recognized as vested under the doctrine of prior appropriation (those 

being put to beneficial use), whether on private or public land, and subjected all 

remaining unappropriated water to the doctrine of prior appropriation, subject only 

to the power of the United States to reserve unappropriated water under the 

                                                 
14 Amici contend that the state court in State ex rel. State Engineer v. Kerr-McGee 

Corp. held that the Pueblos in the Rio San Jose adjudication hold aboriginal water 

rights.  Amicus Brief at 2.  However, neither the special master nor state court 

considered a claim that an aboriginal water right includes an expanding quantity.  

On appeal, the New Mexico Court of Appeals did not hold that the Pueblo water 

rights are “aboriginal.”  The court made clear: “We note that neither our holding 

nor this discussion should be interpreted as a comment on the nature, scope, or 

existence of aboriginal water rights or their rights under Spanish or Mexican water 

law.”  898 P.2d 1256, 1265 (N.M Ct. App. 1995).  The court of appeals remanded 

the case for further proceedings, id., which are still pending in the district court, 

including the issue of whether the Pueblos hold “aboriginal” water rights. 

 
15Act of July 26, 1866 (codified at 43 U.S.C. § 661) (the "1866 Act"); Act of 

July 9, 1870, 16 Stat. 217, 218 ("1870 Act"); and the Desert Land Act of March 3, 

1877, 19 Stat. 377 (codified at 43 U.S.C. § 321, et seq.) ("1877 Act" or “Desert 

Land Act”).  
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Property Clause and its power over navigable streams under the Commerce Clause.  

Atchison v. Peterson, 20 Wall 507, 512-513 (1874)(This doctrine of right by prior 

appropriation, was recognized by the legislation of Congress in 1866 [the 1866 

Act]); Basey v. Gallagher, 20 Wall 670 (1874) (in the Pacific states and territories 

the right to use water was governed by prior appropriation for any beneficial 

purpose, including agriculture); Broder v. Water Company, 101 U.S. 274, 276 

(1879) ([Section 9 of the 1866 Act] . . . was rather a voluntary recognition of a pre-

existing right of possession, constituting a valid claim to its continued use, than the 

establishment of a new one.  The subject which so recently received our attention 

and the grounds on which the contention rests are so well set forth in the following 

cases, that they will be relied upon without further argument.  Atchison v. Peterson, 

20 Wall 507; Basey v. Gallagher, id., 670; Forbes v. Gracie, 94 U.S. 762; Jennison 

v. Kirk, id, 453.); California Oregon Power Company v. Beaver Portland Cement 

Company, 295 U.S. 142, 154-155 (1935) (The effect of these [1866, 1870, and 

1877] Acts is not limited to rights acquired before 1866.  They reach into the future 

as well, and approve and confirm the policy of appropriation for a beneficial use, 

… as the test and measure of private rights in and to the non-navigable waters on 

the public domain.);  Andrus v. Charlestone Stone Products Company, 436 U.S. 

604, 612-616 (1978); California v. United States, 438 U.S. 645, 662 (1978) 

Appellate Case: 18-2164     Document: 010110207177     Date Filed: 08/02/2019     Page: 51 



 

43 

 

 (except where the reserved rights or navigation servitude of the United States are 

invoked, the state has total authority over its internal waters.)   

 Based upon briefing below, the US/Pueblos will undoubtedly respond that 

the 1866, 1870 and 1877 Acts do not apply because: 1) those acts only apply to 

public lands and do not apply to the Pueblos’ grant lands because those lands were 

never part of the public domain;  2) the contention that state water law controls the 

water rights of the Pueblos is contrary to Aamodt I ; and 3) various opinions by the 

district court in Aamodt subsequent to remand rejected the application of those 

Acts.  Contrary to the US/Pueblos’ assertions, the above authority makes it clear 

that the purpose of those acts was to dispel any notion that a patent or homestead 

carried with it common law riparian rights which would infringe upon water rights 

recognized under local laws, whether those rights were acquired on private or 

public lands.  Those Acts subjected all remaining unappropriated water to the 

doctrine of prior appropriation subject only to the power of the United States to 

reserve unappropriated water under the Property Clause and its power over 

navigable streams under the Commerce Clause.  California v. United States, supra, 

and United States v. New Mexico, 438 U.S. 696 (1978).  Even if Pueblo grant lands 

were not part of the public domain, any right to unappropriated water in the 

western United States required compliance with the prior appropriation doctrine or 

the federal reserved rights doctrine.  As a result, any expansion of use by the 
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Pueblos could only be made with a priority based on the date of use or date of 

reservation.  As the 2004 Opinion held, the power of the United States to reserve 

unappropriated water, as in Winters, has no application with respect to Pueblo 

grant lands because nothing was ever reserved by the United States and no treaties 

were entered into with the Pueblos from which an intent to reserve unappropriated 

water may be implied.  App. 328-330.  With respect to the assertion that Aamodt I 

precludes consideration of the Coalition’s argument on the 1866, 1870 and 1877 

Acts, no arguments on the 1866, 1870 and 1877 Acts were presented to, nor 

addressed by, this Court in Aamodt I.  As for the Aamodt court’s summary 

rejection of the argument in unpublished opinions after remand, such is not binding 

on this Court.   

 Recognition of any right in the Pueblos which would allow new uses of 

water to displace uses previously vested in others under local laws, customs and 

usages, is precisely the evil to which those Acts were directed and which they 

protected against.  In the case at bar, some of defendants’ priorities date back to 

1769.  The claim that a new use by the Pueblos in 2019 would displace defendants’ 

rights dating back 250 years, is barred by the Acts of 1866, 1870 and 1877. 

As further noted by Judge Vazquez,  

The Special Master’s recommendations include, among other things, 

quantities and priority dates.  The quantity and priority date of each water 

right will depend on the legal basis of the water right, i.e. aboriginal, Indian 

reserved/Winans, federally reserved/Winters, Treaty of Guadalupe Hidalgo, 
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or appropriation under state law.   

 

App. 341.  The court previously ruled that the Pueblos have no “federally 

reserved/Winters” rights on their grant lands and any reserved rights on their trust 

lands had a priority date as of the date that those lands were placed in trust.  App. 

337.  As noted by Judge Vazquez, the Pueblos could acquire rights by 

“appropriation under state law.”  Id.  The Coalition concedes that actual uses of 

water by the Pueblos as of the date of the Treaty were recognized and protected 

thereby, which uses are set forth in the October 1, 1991 Report that Judge Zinn 

found and concluded had “first priority”.  Subsequent to the Treaty, absent a 

reservation of unappropriated water by the United States for the Pueblos, the 

Pueblos could acquire rights by “appropriation under state law.”  

F. “Aboriginal Title” Cases Do Not Apply to the Pueblos’ 

Grant Lands  

 The US/Pueblos in their Opening Briefs spend pages discussing the doctrine 

of “aboriginal title”, citing cases recognizing that continued use and occupancy 

prior to American sovereignty may give rise to “aboriginal title,” which is as 

“sacred as fee simple title.”  In those cases, legal title was held by the United 

States.  Here, the Pueblos have a superior title to their grant lands - that of fee 

simple absolute by virtue of land grants from the Spanish Crown, which were 

confirmed under the Acts of 1858 (Jemez and Zia) and 1869 (Santa Ana).  

Pursuant to those Acts, patents were to be issued to the Pueblos “as in ordinary 
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cases to private individuals” and that such was to be construed as a 

“relinquishment of all title and claim by the United States to any of said lands, and 

shall not affect adverse valid rights, should such exist.”  Under the 1858 and 1869 

Acts, the Pueblos received title to their lands and appurtenances, just as any other 

individual. Since such Congressional action is not open to judicial review 

(Tameling v. United States Freehold and Irrigation Co., 93 U.S. 644, 662 (1876)), 

any aboriginal right to new uses of water was thereby extinguished.  Although a 

Pueblo could continue to assert aboriginal title claims to property it occupied 

outside its grant, see, e.g., Pueblo of Jemez, supra, the US/Pueblos cite no 

authority for the proposition that they may assert aboriginal claims on lands held in 

fee simple, including claims to expanding water rights thereon.  

G. Even if the Aboriginal Title Cases Applied, They Limit the 

US/Pueblos’ Claims to Actual Uses as of the Treaty  

 

 In Yankton Sioux Tribe of Indians v. State of South Dakota, 796 F.2d 241 

(8th Cir. 1986), the court stated: 

 Aboriginal title provides the original natives of this country the 

exclusive right to occupy the lands and waters used by them and their 

ancestors before the United States asserted its sovereignty over these 

areas.  [Citations omitted.]  In order to establish aboriginal title, an 

Indian tribe must show that it actually, exclusively, and continuously 

used the property for an extended period of time.  [Citations omitted.] 
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796 F.2d at 243 (Coalition’s emphasis).  The Court rejected a claim similar to the 

US/Pueblos’ claims in this case for aboriginal rights to uses of water initiated after 

the US’ sovereignty, stating:  

Even assuming that aboriginal title can ever attach to the bed of 

navigable waters, we hold that when sovereign title is in place and 

operation of the equal footing doctrine begins before any claim of 

aboriginal title has ripened, the state’s claim of ownership is 

preeminent unless a recognized exception to the equal footing 

doctrine is applicable. 

 

796 F.2d at 244 (Coalition’s emphasis).   

 The Pueblos claim an “aboriginal water right” that not only recognizes their 

historic uses of water but also would grant them the right to begin using additional 

quantities in the future, water they have never used before.  US Opening Brief at 8-

9, 21-22; Pueblos’ Opening Brief at 33, n.15, n. 20.  They assert a first priority to 

additional quantities that are many multiples greater than their maximum use as of 

1848, as demonstrated in the following chart:  

Pueblo 

Total USP 

Claims for 

Irrigation 

(acres) 

Maximum 

Irrigated as of 

1848 – Zinn 

Report 

Additional 

Irrigation 

Quantities Claimed 

with 1st Priority         

Jemez    6,906  1,537          5,369  

Zia 18,969  417        18,552  

Santa Ana 11,093  17 11,076  

Totals 36,968 1,971        34,997  

See Procedural History, supra, for basis for quantification of claims. 
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Under aboriginal land title law relied on by the US/Pueblos, this claim by 

definition fails to meet the requirements of actual use and occupancy.  For an 

Indian tribe to show that it exercised its right of aboriginal occupancy to land, it 

must show actual, exclusive, and continuous use and occupancy of the claimed 

area over a long period of time.  See Pueblo of Jemez, 790 F.3d at 1165-66 (in 

claim to Valles Caldera, Jemez Pueblo must show actual and continuous use and 

occupancy); Northwestern Bands of Shoshone Indians v. United States, 324 U.S. 

335, 338-39 (1945) (Tribe establishes aboriginal title by “immemorial occupancy” 

... by continually and exclusively fishing, hunting, gathering, and otherwise 

occupying lands.)  

The cases cited by the US/Pueblos show authority for an Indian right of 

historic occupancy, US Opening Brief at 2-5, 18-20; Pueblos’ Opening Brief at 14-

17, but simply do not recognize a right to expanding occupancy in the future.  The 

cited line of “discovery” cases confine recognition of aboriginal title to “land in 

possession of the Indians and which they presently occupied….”  Pueblo of Jemez, 

790 F.3d at 1155 (discussing  Johnson v. M’Intosh, 21 U.S. 543, 8 Wheat. 543, 5 

L.Ed. 681 (1823) (land occupied and possessed by the Illinois and Plankenshaw 

Nations) and Worcester v. Georgia, 31 U.S. 515, 6 Pet. 515, 8 L.Ed. 483 (1832) 

(land in the possession of the Cherokee Indians)).  Under the doctrine of discovery, 

the new sovereign took “title to lands not already possessed….”  Jemez, 790 F.3d 
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at 1152.  As the Pueblos acknowledge, the doctrine of discovery provided “that the 

discovery of new lands by the Spanish gave title to lands not already possessed, but 

did not affect the existing property rights of native inhabitants.”  Pueblos’ Opening 

Brief at 14 (Coalition’s emphasis). 

The US/Pueblos’ claim to an expanding aboriginal water right would be 

analogous to aboriginal title to lands that have expanding borders to meet future 

needs.  Under this logic, a tribe could claim land outside of its historic aboriginal 

range if needed in the future, even if owned by others.  Of course, that is not the 

law of aboriginal land title law.  Similarly, the Pueblos are not entitled to a future 

aboriginal water right that expands to appropriate new water, the same water to 

which Spanish settlers established a right upstream of the Pueblos in the late 

1700s.   

All of the cases recognizing aboriginal land title concern lands a Tribe 

actually possessed or used.  For example, Santa Fe Pacific Railroad Co., 314 U.S. 

339, 343–44 (1941), resolved the US’ suit to enjoin the railroad from interfering 

with the land in possession and occupancy of the Walapai.  “If ... the lands in 

question ... were included in[ ] the ancestral home of the Walapais in the sense that 

they constituted definable territory occupied exclusively by the Walapais …, then 

the Walapais had ‘Indian title.’”  Id. at 345.  In Pueblo of Jemez, the Pueblo 

alleged “in its Complaint, that the Jemez people have continued for hundreds of 
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years to use the Valles Caldera for traditional purposes, including hunting, grazing 

of livestock, gathering of medicine and of food for subsistence, and the like.”  790 

F.3d at 1166.   

By contrast here, the US/Pueblos do not allege the necessary element of 

prior use by any of the Pueblos of the additional water they now claim.  As 

Magistrate Lynch noted, as a threshold matter a court can deny an aboriginal title 

claim by “determination that the tribe failed to satisfy any of the elements required 

to establish aboriginal title.”  App. 291 (citing Uintah Ute Indians of Utah v. 

United States, 28 Fed. Cl. 768, 787 (Fed. Cl. 1993)).   The court in Uintah found 

that the tribe had not actually proven possession of the land that it claimed: 

“Plaintiff, in effect, concedes that it has not actually, exclusively, and continuously 

occupied the subject land up to 1991, the alleged taking date.”  28 Fed. Cl. at 787.  

Similarly, in Quapaw Tribe v. United States, also cited by Magistrate Lynch, App. 

292, the court rejected the tribe’s title claim, finding the tribe “ceased to occupy 

and possess and use much of the area occupied in the Indian manner many years 

before.”  120 F. Supp. 283, 285 (Ct. Cl. 1954), overruled on other grounds by 

United States v. Kiowa, 166 F. Supp. 939 (Ct. Cl. 1958), cert. denied 359 U.S. 934 

(1959)).  See also, Sac and Fox Tribe of Indians of Okl. v. U. S., 161 Ct.Cl. 189, 

200-207, 315 F.2d 896, 902-906 (1963) (tribe’s aboriginal title does not attach to 

those portions of lands for which there was insufficient showing of occupancy); 
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Strong v. U. S., 207 Ct.Cl. 254, 277, 518 F.2d 556, 571 (1975) (same).  The 

US/Pueblos’ claim simply does not satisfy this initial threshold.  

H. The Pueblos Concede that a Grant by Spain to a Third 

Party Extinguished the Pueblo Aboriginal Claim to What 

was Granted  

 Under American law governing aboriginal title, the Spanish Crown’s 

implied grant of water to Spanish settlers within the San Ysidro and Cañon de San 

Diego Grants extinguished the Pueblos’ aboriginal claims to those waters. When 

the Spanish Crown authorized and established the San Ysidro Grant in 1786, the 

Rio Jemez became, if it was not already, public water to be shared by all users, as 

described above. San Ysidro and Cañon de San Diego are both New Mexico 

community land grants, with implied rights to use water from the public source. 

See VI(C), above.  As the district court recognized by final decree of non-Pueblo 

water rights, Spanish ditches or acequias within the grants were irrigating over 

1,000 acres during Spanish rule. See Partial Final Judgment and Decree on Non-

Pueblo, Non-Federal Proprietary Water Rights, Supp. App. 398-453.  Zia and 

Jemez irrigated approximately 2,000 acres.  Supp. App. 232.  Therefore, Spanish 

settler irrigation accounted for approximately one-third of all irrigation at that time, 

and was located generally upstream of the Pueblos.  App. 670, Tx 266:9 to 269:3. 

 On a water short stream like the Rio Jemez, the Spanish Crown’s granting of 

substantial water rights to Spanish settlers upstream of the Pueblos can only be 
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seen as a plain and unambiguous encroachment on the Pueblos’ prior exclusive use 

of those waters. The grant of a substantial portion of the river’s waters to Spanish 

settlers had the same legal effect as that of a grant to others of land previously 

claimed or used by a Pueblo, i.e., the Pueblo’s aboriginal right to what was granted 

was extinguished. See Pueblo of Zia v. United States, 165 Ct.Cl. 501, 503 (1964) 

(“Appellants (Pueblos of Jemez, Zia and Santa Ana) concede the correctness of the 

Commission's determination that they have no aboriginal claim to Spanish grants 

which encroach on the claimed area, since these grants were all held valid and 

patented by the United States, and hence were private property as of the time of the 

Treaty”)16; see also Pueblo de Cochiti v. United States, 7 Ind.Cl.Comm. 422, 423 

(1959); Pueblo of Taos v. United States, 15 Ind.Cl.Comm. 666, 667 (1965); 

Jicarilla Apache Tribe v. United States, 17 Ind.Cl.Comm. 338, 347 (1966).  The 

Pueblos now again concede this form of extinguishment: “There is ample case law 

demonstrating that the Spanish did issue land grants to Spanish settlers that 

encroached on Pueblo aboriginal lands, and which have been found to have 

extinguished the Pueblos’ aboriginal land rights.” Pueblos’ Opening Brief at 29.  

 The San Ysidro and Cañon de San Diego Grants, with implied grants of 

water, were made by Spain in 1786 and 1798, respectively. See Pueblo of Zia v. 

                                                 
16 Because these grants included the San Ysidro and Cañon de San Diego Grants, 

the Pueblos are barred from now claiming for themselves the water that was long-

ago appropriated by Spanish settlers on those grants.   

Appellate Case: 18-2164     Document: 010110207177     Date Filed: 08/02/2019     Page: 61 



 

53 

 

United States, 168 U.S. 198, 202 (1897) (“San Isidro Grant” 1786 and “Cañon de 

San Diego Grant” 1798).  Congress confirmed the San Ysidro Grant by Act of June 

21, 1860 and 11,476 acres were patented in 1936. See Act to Confirm Certain 

Private Land Claims in the Territory of New Mexico, Chap. 167, 12 Stat. 71 

(1860); H. R. Exec. Doc. No. 14, 36th Cong., 1st Sess. 79-81 (1860); GAO-01-951 

Report, Treaty of Guadalupe Hidalgo, Definition and List of Community Land 

Grants in New Mexico (Sept. 2001), Appendix I.  Congress confirmed the Cañon 

de San Diego Grant in 1860 and its 116,286 acres were patented in 1881. Id.  And 

finally the district court, in this case, entered a final judgment and decree, binding 

on all parties including the Pueblos and the United States, that the water rights 

associated with those grants are valid. See Partial Final Judgment and Decree on 

Non-Pueblo, Non-Federal Proprietary Water Rights, Supp. App. 398. 

 The legal effect of Spanish land grants made to Spanish settlers is analogous 

to the legal effect of grants by the United States to homesteaders and other third 

parties adverse to a claim of aboriginal title. In United States v. Pueblo de Zia, 474 

F.2d 639, 641 (1973), Jemez Pueblo conceded that the federal transfer of property 

to private parties extinguished aboriginal title and the ICC “found that a scattering 

of 114 homesteads deprived the pueblos of aboriginal lands.” Id. at 641 n. 4 (“The 

parties agreed . . . that 16,811.74 acres were taken during 1920 by various 

homestead or preemption entries.”)  See also United States v. Pueblo of San 
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Ildefonso, 513 F.2d 1383, 1391 (finding title extinguished on dates when “third 

persons entered lands conveyed to them under the public land laws”); Pueblo of 

Jemez, 790 F.3d at 1166-67 (discussing law of extinguishment of aboriginal title to 

lands conveyed to third parties.)  Likewise, a sovereign grant of water to Spanish 

settlers upstream of the Pueblos on the water-short Rio Jemez can only be seen as a 

plain and unambiguous encroachment on the Pueblos’ prior exclusive use of those 

waters.  

I. Neither Adair, Greeley nor Joint Board Support the 

US/Pueblos’ Claims 

 

 Aside from Aamodt II (addressed infra), the only “aboriginal rights” cases 

addressing water relied on by the US/Pueblos are: United States v. Adair, 723 F.2d 

1394 (9th Cir. 1983) (Adair); Montana ex rel. Greely v. Confederated Salish & 

Kootenai Tribes of the Flathead Reservation, 712 P.2d 754 (Mont. 1985) 

(“Greely”); and Joint Board of Control v. United States, 832 F.2d 1127 (9th Cir. 

1987), cert. denied, 100 L. Ed. 2d 196 (1988) (Joint Board).  Each involved 1) a 

treaty entered into between the United States and the tribe, and 2) the creation of a 

reservation for that tribe pursuant to the treaty.  Aside from the fact that here there 

are no treaties and, as to grant lands, there was no reservation, the US/Pueblos’ 

reliance on the concept of “aboriginal” or “Indian reserved” water rights 

enunciated by the Ninth Circuit in Adair and by the Montana court in Greely is 

misplaced.  For example, unlike the Pueblos here, in Adair the Klamath Tribe 
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entered into a treaty with the United States whereby it relinquished its aboriginal 

claim to some 12 million acres in return for a reservation of approximately 800,000 

acres.  Article I of the treaty recognized the Tribe’s exclusive right to hunt, fish and 

gather on the reservation and Article II provided funds to help them adapt to an 

agricultural way of life.  723 F.2d at 1397-1398.  The district court determined that 

the Klamath Tribe had a time immemorial priority for water needed to protect its 

hunting and fishing rights recognized in Article I of the treaty and a 1864 “treaty” 

priority for agricultural uses contemplated under Article II of the treaty.  Id. at 

1399.  In affirming time immemorial priority for hunting and fishing, the Ninth 

Circuit noted that it was unable to find any decision that squarely addressed the 

issue of a pre-reservation priority date, id. at 1412, that the tribe’s hunting and 

fishing uses involved a non-consumptive use of water, id. at 1411, which dated 

back some 1,000 years and was thus “aboriginal,” id. at 1414, and, more 

significantly:  

To assign the Tribe’s hunting and fishing water rights the later, 1864, 

priority date argued for by the state and individual appellants would ignore 

one of the fundamental principles of prior appropriation law - that priority 

for a particular water right dates from the time of first use....Thus, we are 

compelled to conclude that where, as here, a tribe shows its aboriginal use of 

water to support a hunting and fishing lifestyle, and then enters into a treaty 

that reserves this aboriginal water use, the water right thereby established 

retains a priority date of first or immemorial use. 
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Id. (Coalition’s emphasis).  The Ninth Circuit affirmed the date of reservation 

priority for agricultural uses (new uses) contemplated under Article II of the treaty.  

As recognized in Adair, a tribe may have a pre-treaty priority based upon actual 

use predating the treaty which right is recognized under the doctrine of prior 

appropriation.  Under Adair new uses, absent a reservation, would have a date of 

first use priority, i.e., a reservation of unappropriated water.   

 In Greely, the Montana Supreme Court held, on the two issues before it, that 

the water court was not barred from adjudicating water rights and that the Montana 

Water Use Act was adequate on its face to adjudicate Indian and federal reserved 

rights.  In dicta, the court discussed various rights including a distinction between 

“Indian” and “federal” reserved rights.  To the extent its dicta, however, is an 

accurate statement of the law, the court characterized rights retained by a tribe in a 

treaty as an “Indian reserved” or “aboriginal Indian reserved” right and 

distinguished it from a “federally reserved right,” stating that a “federally reserved 

right” is not based upon treaties but instead is created by an act of Congress or 

executive order and its priority cannot predate the creation of the reservation.  

Greely, 712 P.2d at 766-767.  As the court makes clear, the basis of a reserved 

(Indian or federal) right is the treaty, federal statute or executive order setting aside 

the reservation.  Id. at 762.  Moreover, with respect to priority dates, the court, 

relying on Adair, reiterated: 
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If the use for which the water was reserved is a use that did not exist 

prior to the creation of the Indian Reservation, the priority date is the 

date the reservation was created.  [citing Arizona v. California].  A 

different rule applies to tribal uses that existed before creation of the 

reservation.  Where the existence of a preexisting tribal use is 

confirmed by treaty, the courts characterize the priority date as “time 

immemorial.”  Adair, 723 F.2d at 1414.  

 

 More than one priority date may apply to water rights reserved 

by the same tribe.  The Klamath Indian Tribes Treaty of 1864 

recognized tribal agriculture, hunting, fishing and gathering.  The 

ninth circuit court of appeals held that irrigation was a “new use” and 

had a priority date of 1864.  The latter purposes were based on tribal 

uses that existed before creation of the reservation.  Water reserved 

for hunting and fishing [non-consumptive uses] purposes had a 

priority date of “time immemorial.”  Adair, 723 F.2d at 1412-15. 

 

712 P.2d at 764 (Coalition’s emphasis).  Also see, Joint Board where the court 

stated: 

To the extent that the tribes here did exercise aboriginal fishing rights, 

the treaty language clearly preserved those rights, and water needed 

for them.  [citing Adair] The priority date of time immemorial 

obviously predates all competing rights asserted by the Joint Board for 

the irrigators in this case. 

 

832 F.2d at 1131 (Coalition’s emphasis).  The plain meaning of “to the extent that 

the tribes did exercise” certainly refers to past, not future, use by the tribe.  Further, 

Judge Mechem explained in Aamodt’s December 29, 1993 Opinion, discussed 

infra., citing Joint Board:  

Aboriginal occupancy of particular lands does not, by itself, however, 

result in aboriginal priority for the use of water for irrigation or any 

other activity.  See Board of Flathead, et. Al., Irr. Dist. V. U.S., 832 

F.2d 1127, 1131 (9th Cir. 1987), cert. denied, 486 U.S. 1007 (1988) 
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(aboriginal fishing rights were preserved to the extent that the tribes 

exercised them.) 

  

Id. at 3 (Coalition’s emphasis).  In that Opinion, Judge Mechem also responded to 

certain legal issues presented.  One issue was: “Under either the aboriginal rights 

doctrine or Indian reserved rights doctrine, can Nambe [Pueblo] have aboriginal 

priority for PIA not previously irrigated?” The court responded: “No.  Aboriginal 

priority does not apply to any lands never before irrigated.  Aboriginal priority 

applies to identified lands irrigated by the Pueblos from time immemorial.”  Id. at 

7-8.  

 Assuming, arguendo, that Adair, Greeley, or Joint Board somehow applied 

to the Pueblos here absent a treaty or reservation, a time immemorial priority could 

only attach thereunder to the quantity of water actually used by the Pueblos as of 

the Treaty of Guadalupe Hidalgo.  Based upon the foregoing authority, the Pueblos 

have no Indian reserved or aboriginal rights recognized under federal law to new 

uses of water initiated after the Treaty of Guadalupe Hidalgo with a time 

immemorial priority. Therefore, under an “aboriginal rights” theory, the Pueblos 

would have a priority predating the Treaty of Guadalupe Hidalgo, but only to the 

extent and in the amount they actually, exclusively and continuously used water 

prior to American sovereignty.   
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J. Neither Aamodt I nor Aamodt II Support the US/Pueblos’ or 

Amici’ Claims  

 Both the US/Pueblos and Amici rely upon Aamodt I, and the district court’s 

1985 opinion on remand, New Mexico v. Aamodt, 618 F. Supp. 993 (D.N.M. 1985) 

(Aamodt II).   In particular they rely on this Court’s statement in Aamodt I (537 

F.2d at 1111) that the “United States has not relinquished jurisdiction and control 

over the Pueblos and has not placed their water rights under New Mexico law.” 

This statement merely begs the question of the legal basis for the Pueblos’ water 

rights.  Aamodt I noted that by the Treaty of Guadalupe Hidalgo, the US agreed to 

protect rights recognized by prior sovereigns and “[w]hatever those rights may 

have been, they were validated by the 1858 Act…” which confirmed title in the 

Pueblos, pursuant to which  patents were to issue “as in the ordinary cases to 

private individuals.” The 1858 Act expressly provided that such confirmation was 

to be construed as a “relinquishment of all title and claims by the United States to 

any of said lands and shall not affect any adverse valid rights, should such exist.”  

Based thereon, Aamodt I concluded that the Winters doctrine “was not technically 

applicable because the United States had nothing to reserve.”  With respect to the 

legal basis of their water rights and the quantification thereunder, Aamodt I  

concluded at 1113:  

 The quantification of the Pueblos' rights presents another 

problem and, in the first instance, it must be decided by the district 

Appellate Case: 18-2164     Document: 010110207177     Date Filed: 08/02/2019     Page: 68 



 

60 

 

court.  Exploration of the pertinent law of Spain and Mexico may be 

required.  We do not know. 

 

The Coalition submits that Aamodt I did not decide either the legal basis for 

determining Pueblo water rights or the quantification standards thereunder.   

 On remand, the US and Aamodt Pueblos argued that certain 

statements by this Court, constituted “law of the case” and were binding on 

remand.  Here, the US/Pueblos/Amici assert similar arguments as to what 

the US and Aamodt Pueblos argued was decided in Aamodt I.  Judge 

Mechem’s June 10, 1983 Opinion (unpublished, Attachment A) discusses 

the “law of the case” doctrine and what he believed was decided in Aamodt 

I.  With respect to the Aamodt Pueblos’ expanding water rights claim with 

first priority based on the Winters (reserved rights) line of cases, the court 

stated: 

 I am in no way convinced that the underlying premise, i.e. that 

the Winters doctrine is applicable to Pueblos water rights, of the 

United States’ and the Pueblos’ argument is correct.  Rather, I agree 

with the Tenth Circuit’s expression that the doctrine is “technically 

inapplicable”, though I would delete the word “technically”.  

 

Id. at 8-9.  And further: 

As mentioned by Judge Breitenstein, the United States had nothing to 

reserve.  Since a Winters right is a federally reserved water right 

implicit in the federal reservation of public land, Cappaert, supra, and 

because the United States had nothing to reserve, the Winters Doctrine 

cannot apply. 
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June 10, 1983 Opinion at 10.17  

 With respect to the US/Pueblos’ argument that Section 9 of May 31, 1933 

(48 Stat. 108), constituted recognition of expanding rights (like the US/Pueblos 

claim here, e.g., Pueblos’ Opening Brief at 44, fn 20), the Court stated: 

 Nor am I convinced that Section 9 of the 1933 Act evidences 

Congressional recognition of the irrigable acreage [PIA] standard of 

the Winters doctrine, reiterated in Arizona v. California, supra.  

Nevertheless, I am certain that the Court’s expressions in [Aamodt I], 

on priority and quantity, and its discussion of Winters and the Pueblo 

Lands Acts in that context, constitute neither its holding or law of the 

case.  

 

Id. at 10 (Coalition emphasis.)        

 Dicta in Aamodt’s unpublished May 1, 1987 Opinion indicated that to the 

extent Nambe Pueblo could prove aboriginal occupancy of its reservation lands, it 

was entitled to an aboriginal priority quantified by PIA.  Aamodt’s subsequent 

December 29, 1993 Opinion (unpublished, Attachment B)  clarified that previous 

dicta, as well as its statements in Aamodt II, stating, with respect to aboriginal 

water rights (citations omitted): 

 Aboriginal irrigation water rights may exist on any lands 

occupied and irrigated by the Pueblos from time immemorial.  These 

irrigation water rights have the first priority.... Historically irrigated 

acreage (HIA) is the standard used to determine the grant or reserved 

acreage to which aboriginal water rights are appurtenant. 

 

                                                 
17   The New Mexico Court of Appeals also held that the Winters doctrine does not 

apply to the Pueblos’ grant lands. State ex rel. Martinez v. Kerr-McGee Corp., 898 

P.2d 1256, 1264-1265 (N.M Ct. App. 1995) (Pueblos of Acoma and Laguna). 
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Id. at 3, emphasis added.  With respect to Nambe Pueblo’s claim that the Pueblo 

Lands Board’s Report No. 2 supported a finding of aboriginal priority quantified 

by PIA, the court, after quoting from that report, held: “The first priority of the 

Pueblos to water is limited to lands actually irrigated.  To interpret this passage as 

supporting first priority for PIA is incorrect as a matter of law.”  Id. at 4 

(Coalition’s emphasis).  Judge Mechem further addressed the 1993 Opinion in his 

January 17, 1997 Opinion (unpublished, Attachment C) at 4: “Under the Aamodt 

model, there are no hybrid Pueblo water rights, that is, rights which have an 

aboriginal priority and a reserved rights quantification standard [PIA].”  

 The Amici contend that Aamodt I recognized that water rights of the Pueblos 

“arise exclusively under, and are protected by, federal law.” The Coalition submits 

that the only “federal law” with respect to water rights, is that discussed under 

Section E, above.  Amici then contend “Federal law extends the same protections 

to the Pueblos’ rights, including water rights, that are accorded to the rights of 

other Indian tribes,” citing United States v. Sandoval, 231 U.S. 28 (1913), and 

Pueblo of Jemez.  Neither Sandoval nor Pueblo of Jemez addressed water rights.  

The only authority which arguably supports an expanding water right which 

survived the Treaty is Aamodt II.  There the court held that the 1924 act 

extinguished any “expanding” aboriginal rights.  It ultimately quantified those 

rights based on the historically irrigated acreage between 1846 and 1924.  Any 
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notion in Aamodt II that the Pueblos had expanding water rights was certainly 

modified by the court’s later 1993 Opinion, supra.    

 The Coalition disagrees with Amici’ rationale at 17: “Aamodt I was 

necessarily predicated on the premise that the Pueblos’ aboriginal water rights had 

not been extinguished at the time of the Treaty of Guadalupe-Hidalgo. Otherwise, 

the Pueblos would have held no water rights for the United States to extend 

protection over when it assumed sovereignty over New Mexico under the Treaty.”  

The Coalition agrees that on remand, the court adopted the Special Master’s 

conclusion of law that “Spanish and Mexican law recognized that the lands and 

waters traditionally used and occupied by the Pueblos, belong to them. The 

Pueblos’ claim to such properties was never extinguished by either sovereign.” Id.  

The Coalition agrees that the actual uses of water by the Pueblos as of the date of 

the Treaty were recognized and protected.  Those rights were the subject of Judge 

Zinn’s October 1, 1991 Report, supra.    

 The Pueblos contend at 13 as the third ground for reversal:18  

 

Third, the district court’s decision [2017 Opinion] creates complete 

uncertainty as to the nature and measure of the Pueblos’ water rights, which 

further demonstrates the unprecedented and erroneous nature of the decision. 

 

And further at 44: 

 

                                                 
18 Amici at 7: “The district court’s decision here– unless reversed by this Court – threatens to 

drastically limit the federally-protected water rights for other Pueblos in New Mexico with 

unadjudicated rights.” 
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In a footnote, Judge Vázquez noted that the extinguishment of the Pueblos’ 

aboriginal water rights “does not mean the Pueblos have no right to use the 

waters of the Jemez River stream system.” App. 284 n. 4. But she gave no 

hint as to how whatever water rights remained to the Pueblos would be 

characterized or quantified.   

 

Once again, to the contrary, the 2004 Opinion, in addressing Judge Zinn’s October 

1, 1991 Report on present and historic Pueblo uses, states:  “The quantity and 

priority date of each water right will depend on the legal basis of the water right, 

i.e. aboriginal, Indian reserved/Winans, federally reserved/Winters, Treaty of 

Guadalupe Hidalgo, or appropriation under state law.”  App.  34.  The rejection of 

the US/Pueblos’ “aboriginal rights” claim leaves rights protected by the Treaty and 

those acquired under state law, both of which were determined in Judge Zinn’s 

October 1, 1991 Report.  In accord, Judge Mechem’s December 29, 1993 Opinion 

at 2: “The Pueblos may have one or more types of irrigation water rights on their 

grant and trust lands.  These irrigation water rights include, but are not necessarily 

limited to, aboriginal rights, Indian reserved rights, and state law rights.”  And 

further at 6:  “The Pueblos may also claim irrigation water rights under state law.  

These rights are governed by state law standards and requirements.”    

The district court’s decision below is also distinguishable on the facts from 

the Aamodt case. The Aamodt case centered on private claims within Pueblo grants 

and not on the legal effect of Spanish grants to settlers outside Pueblo grants.  This 

Court’s analysis of the 1924 and 1933 Pueblo Lands Acts made clear that all of the 
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non-Pueblo rights subject to those laws were based on claims to land inside the 

Pueblo grants.  Aamodt I, 537 F.2d at 1111-13.  Specifically, regarding Section 9 

of the 1933 Act, this Court in  Aamodt I opined: “The water rights of the Pueblos 

are prior to all non-Indians whose land ownership was recognized pursuant to the 

1924 and 1933 Acts.”  Id. at 1113.  On remand, the district court held in Aamodt II 

that the 1924 Act gave non-Pueblo claimants their first legal water rights within the 

Pueblo grants and “also fixed the measure of the Pueblo water rights to acreage 

irrigated as of that date.”  618 F.Supp. at 1010.  Neither court in Aamodt analyzed 

the legal effect of grants to Spanish settlers on the rights of Pueblos to expand uses 

after the date of such grants, particularly once the stream system became “public 

waters,” as the district court recognized in the Rio Jemez.  In particular, Section 9 

did not concern relative priorities between the Pueblos and other water rights 

owners not asserting claims under the 1924 and 1933 Acts.  Those acts simply do 

not apply to the Jemez acequias within the San Ysidro and Cañon de San Diego 

Grants, whose land ownership was granted by the Spanish crown in the late 1700s 

and does not depend on the Pueblo Lands Acts in any way. 

K. The Treaty of Guadalupe Hidalgo Bars the US/Pueblos’ 

Claims  

As this Court recently recognized, Article VIII of the Treaty of Guadalupe 

Hidalgo protected the pre-existing property rights of all Mexican citizens.  

Pueblo of Jemez, 790 F.3d 1143, 1156 (10th Cir. 2015).  See also, Aamodt I, 537 
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F.2d at 1109-10  (“In the Treaty of Guadalupe Hidalgo, the United States agreed 

to protect rights recognized by prior sovereigns.”).  Further, in accord with the 

Coalition’s discussion under VI(C), and United States v. Ritchie, supra, this 

Court acknowledged in Pueblo of Jemez,  790 F.3d at 1153, “[a]ll inhabitants of 

New Spain, without any distinction between Europeans, Africans, or Indians, are 

citizens of this Monarchy ... and that the person and property of every citizen 

will be respected and protected by the government.”  2004 Opinion (App. 330-

331).  When the members of acequias in the San Ysidro and Cañon de San Diego 

Grants entered the American union, they held water rights that were protected 

from interference by other uses and afforded redress. Nonetheless, the 

US/Pueblos ask this Court to decree to them for the first time an expanded first 

priority right that will permit them to unilaterally increase their uses without 

regard to the effects on anyone else.  Such would totally abrogate the rights of 

the acequias in the San Ysidro and Cañon de San Diego Grants whose implied 

grants of water rights were confirmed in the Treaty, Acts of Congress and by the 

2000 Partial Final Decree of the district court.   

In a fully appropriated basin, such as the Rio Jemez and Rio Grande stream 

systems, recognition of the expanded large quantities claimed by the US/Pueblos 

with a first priority would deprive the non-Pueblo parciantes of rights guaranteed 

to them under the Treaty.  Quantification of such a large and expanded right 
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would not occur in a vacuum. As the Supreme Court emphasized in United States 

v. New Mexico: “In the arid parts of the West... claims to water for use on federal 

reservations inescapably vie with other public and private claims for the limited 

quantities to be found in rivers and streams.” 438 U.S. 696, 699 (1978). “When, 

as in the case of the Rio Mimbres, a river is fully appropriated, federal reserved 

water rights will frequently require a gallon-for-gallon reduction in the amount of 

water available for water-needy state and private appropriators.” Id. at 705. 

L. Inchoate Rights, as those Claimed Here, Were Not 

Recognized by the Treaty  

 

The principle that the Treaty did not protect inchoate or imperfect rights, 

such as those now claimed by the US/Pueblos, is well established.  As the New 

Mexico Supreme Court held in New Mexico ex. rel. Martinez v. City of Las Vegas, 

89 P.3d 47 (2004): 

Moreover, we disagree with the determination in Cartwright 

[prior opinion at 66 N.M. 64 (1958)] that pueblo water rights are 

protected by the Treaty of Guadalupe Hidalgo, at least with regard 

to the expanding nature of the right. As pointed out by the dissent in 

Cartwright the Treaty did not protect inchoate rights. 66 N.M. at 

113-17, 343 P.2d at 687 - 91 (Federici, D. J. Dissenting).  To the 

extent that Spanish and Mexican Law recognized a pueblo water 

right, the nature of the right that allowed increased water usage in 

response to growing needs of the pueblo would have been a matter 

of grace, not a matter of right; future expansion of water rights 

subsequent to the colonization grant would have been subject to the 

sovereign’s power of reallocation according to a change in 

circumstances... Thus the expanding quality of the Pueblo right, 

being inchoate, was not guaranteed by the Treaty.... 
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Id. at 60, overruling its prior decision Cartwright v. Public Service Company, 343 

P.2d 654 (1958) (Coalition’s emphasis). The Court further concluded:  

We agree with the dissent in Cartwright that New Mexico 

has not recognized inchoate water rights granted by Mexico or 

Spain. It is true that New Mexico has protected water rights in 

existence at the time of the Treaty and before the enactment of the 

comprehensive water code in 1907. However, this protection has 

always been circumscribed by the principal of beneficial use and 

limited to vested rights. (“As it is only by the application of the 

water to a beneficial use that the perfected right to the use is 

acquired, it is evident that an appropriator can only acquire a 

perfected right to so much water as he (or she) applies to beneficial 

use.”). 

 

Id. (citations omitted).19 

While the “pueblo rights doctrine” in Cartwright pertained to the 

“pueblos” as towns and not the Indian “Pueblos” here, the right asserted under 

the “pueblo rights doctrine” is exactly the same “right” claimed by the Pueblos 

here, i.e. a right “that allowed increased water usage in response to growing 

needs of the pueblo.”  Under City of Las Vegas, any rights to “expanding” or 

new uses in the future, were inchoate and not protected by the Treaty. As stated 

by the U.S. Supreme Court in Dent v. Emmeger, 14 Wall 308 (1871) (dealing 

with claims to property in Louisiana acquired by the United States from France 

                                                 
19 The US Opening Brief appears to rely on Cartwright, at 42-44, even though it 

was overruled by Martinez. 
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by the Treaty of April 30, 1803): 

Titles which were perfect before the cession of the territory 

to the United States continued so afterwards, and were in no wise 

affected by the change of sovereignty . . . But inchoate rights such 

as those of Cerre were of imperfect obligation and affected only 

by the conscience of the new sovereign. They were not of such a 

nature (until that sovereign gave them a vitality and efficacy which 

they did not before possess) that a court of law or equity could 

recognize or enforce them. 

 

14 Wall 312-313 (Coalition’s emphasis). See Burgess v. Gray, 16 How. 48, 62, 21 

Curtis 25 (1853); and Grant v. Jaramillo, 6 N.M. 313, 323 (1892). 

VII. CONCLUSION  

 This Court should affirm the district court’s 2017 Opinion overruling the 

US/Pueblos’ objections and adopting Magistrate Lynch’s Proposed Findings and 

Recommended Disposition Regarding Issues 1 and 2.  The water rights of the 

Pueblos of Jemez, Zia and Santa Ana consist of first priority on their maximum 

irrigated acreage as of the Treaty of Guadalupe Hidalgo, as rights protected 

thereby, and what they acquired under the doctrine of prior appropriation 

thereafter, both of which have been determined by Judge Zinn in the October 1, 

1991 Report after evidentiary hearings.  The Pueblos may have additional Winters 

rights on lands placed in trust for their use and benefit from 1924–198620 with a 

priority date as of the date those lands were placed in trust.  Winters rights on trust 

                                                 
20 App. 321-322. 
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lands remain to be determined. 

 

Respectfully submitted, 
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' ,. 
FILED 

IN THE UNITED STATES DISTRICT COURT UNITED ST.t.rc.s orrr~, COU~T 

FOR THE DISTRICT OF NEW MEXICO 
AlSUQU~QUE, NE'H MEXJCO 

jLJN 1 O 1933 

STATE OF NE'iv fv.LEXICO' ex rel. ) 
S. E. REYNOLDS, State - ) 
Engineer, ) 

) 
Plaintiff, ) 

) 

v. ) 
) 

No. 6639-M Civil 

R. LEE AAMODT, et al., ) 
) 

Defendants. ) 

M.EMOR?lliDUM OPINION 
AND 

ORDER 

This matter comes on for consideration on the United 

States' motion for su~ary judgment, filed January 4, 1983. 

Having considered the motion and briefs of counsel, I find 

that the motion is not well taken and should be denied. 

The United States has moved for summary judgment that 

all non-Indian defendants who claim water rights for use on 

lands within the exterior boundaries of the Pueblos de 

Tesuque, Pojoaque, San Ildefonso and Nambe and who acquired 

title to their land pursuant to the Pueblo Lands Act of June 

7, 1924, 43 Stat. 626 (the 1924 Act), cannot have a priority 

·• 
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( i -
date prior to 1924. Specifically, the United States claims 

that all of the defendants in this case acquired their 

titles by confirmation of the Pueblo Lands Board (the Board) 

or by the federal district court equity decrees, pursuant to 

the 1924 Act. The U~ited States extends its reasoning to 

the conclusion that .no non-Indian within the Pueblo boundar

ies can have a priority date prior to 1924 as a matter of 

law. Upon analysis of the United States' argument, I find 

that factual issues remain t::i be determined, and suI11mary 

judgment is therefore inappropriate. 

At the outset, I note that there has been much recent 

discussion of whether or not the expressions set forth in 

the Tenth Circuit opinion, State of N.M. v. Aamodt, 537 F.2d 

1102.(l0th Cir. 1976), constitute the "law of the case" for 

the purpose of further proceedings here. Only two issues 

were on appeal which were the subject of t~at C?l~~c~. The 

first was whether the Pueblos are entitled to independent 

representation by private counsel. Id. at 1106. The court 

found that the district court's dismissal of the Pueblos' 

complaint in intervention was an appealable final order. It 

reversed the dismissal holding that the Pueblos are entitled 

to private counsel. The second issue, more thoroughly 

examined by the court, was "whether water uses by Pueblo 

Indians in New Mexico are controlled by state water law 

based on the doctrine of prior appropriation." Id. at 1104. 

-2-
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The district court's determination that such uses were so 

controlled was the subject of an interlocutory appeal pur

suant to 28 u.s.c. 1292(b), and was also reversed. In ad

dressing that issue, the court first discussed the histori

cal background of the controversy,·id, at 1105, then denied 

a motion of the Pueblos attacking the standing of th·e State 

of New Mexico to participate in the appeal, id. at 1108, and 

finally turned to the merits of the applicability of the 

prior appropriation doctrine to Pueblo water rights. 

Addressing the merits, the court first considered the 

Pueblos' claim that they have a reserved right to so much 

water as is needed for the irrigation of irrigable land 

within each Pueblo. See Winters v. U.S., 207 U.S. 564 

(1980). The court briefly reviewed the Winters decision and 

two later Supreme Court cases, Arizona v. California, 373 

U.S. 546 (1963} and Cappaert v. U.S., 426 U.S. 128 (1976}. 

It noted the continued recognition by the Supreme Court of 

the l·:inters doctrine; that is, "when the federal government 

reserves land, by implication it reserves water right suffi

cient to accomplish the purposes of the reservation." 

Cappaert v. U.S., supra, at 139. As to the quantity of 

water reserved on Indian Reservations, the Supreme Court 

agreed with the measure concluded by the Special Master in 

Arizona v. California, supra: "enough water was reserved to 

irrigate all the practicably irrigable acreage on the 

reservations." 373 U.S. at 600. 

-~-

·. 
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Upon reviewing these decisions, the Court of Appeals 

addressed both the Pueblos' contention that they have a 

reserved right to water for the irrigation of the irrigable 

lands within the Pueblo boundaries, and the State's and 
~ 

defendants' claim th~t any reserved r£ghts the Pueblos may 

have had were lost by the Pueblo Lands Acts of 1924 and 

1933. It rejected the State's arguments with respect to the 

effect of the Pueblo Lands Board Acts, stating (1) that the 

error (in compensation) _of the Lands Board had nothing to do 

with reserved rights, (2) that neither election by the 

Pueblos to accept the compensation nor their failure to sue, 

pursuant to §6 of the 1933 Act, amounts to waiver or estoppel, 

and (3) that §9 of the 1933 Act does not make the New 

Mexico appropriation laws applicable to the Pueblos' rights 

to use of water on their retained land. 537 F.2d at 1109, 

1110. 

In discussing the Pueblos' claim asserting a Winters 

right, the court observed a distinction between the decision 

sustaining the reserved right doctrine and the situation 

presented here. It did find that the United States has not 

relinquished jurisdiction and control over the Pueblos, U.S. 

v. Candelaria, 271 U.S. 432 (1926); U.S. v. Sandoval, 231 

U.S. 28 (1913), and has not placed their water rights under 

New Mexico law. 537 F.2d at 1111. However, it also 

-~-
• 
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recognized that the 1858 Act, _11 Stat. 374, confirmed fee 

simple title of the Pueblos to their lands. Id. Though 

holding that the Pueblos' fee simple title makes no differ

ence in the United States' position as trustee and guardian 

under the Candelaria .and Sandoval dec!sions, the court found 

that the Pueblos' recognized fee title "is logically incon

sistent with the concept of a reserved right." Id. In 

distinguishing between the effect of the 1858 Act, which 

quitclaimed any interest of the United States in the Pueblo 

lands, and Winters doctrine applicable to reservations, the 

court explained: 

Ia . .!/ 

1/ 

A relinquishment of title by the United 
States differs from the creation of a 
reservation for the Indians. In its 
relinquishment the United States reserved 
nothing and expressly provided that its 
action did not effect their existing 
adverse rights. The mentioned decisions 
recognizing reserved water rights on 
reservations. created by the United States 
are not technically applicable. 

The·court had noted previously that "[t]he Pueblos 
did not obtain any rights by either treaty with the United 
States [as in Winters] or by Executive Order [as in Arizona 
v. California]. The Spanish and Mexican governments recog
nized the Pueblos' land titles. In the Treaty of Guadalupe 
Hidalgo, the United States agreed to protect rights by prior 
sovereigns. In 1858, Congress specifically conferred the 
land titles with which we are concerned. 11 Stat 374." 537 
F.2d at 1108. 

-5-

·. 
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... 
The discussion of the Winters doctrine then focused on 

the court's attempt to define the phrase "a prior right" as 

used in Section 9 of the 1933 Act. It seems that the court 

concluded that such "prior right" as used in the Act, may or 

may not encompass a Winters right. If might not, the court 

stated, "because the United.States gave the Pueblos a quit 

claim deed to lands which were recognized by the Treaty of 

Guadalupe Hidalgo to be in their ownership. The United 

States had nothing to reserve." 537 at 1113. On the other 

hand, the court also surmised that "[b]y using the phrase 

'prior rights' in Section 9, Congress may well have intended 

to recognize the Winters decision." Id. In final analysis, 

however, the applicability of the Winte~s doctrine was not 

an i~sue on appeal. The question was whether the Pueblos' 

water rights are controlled by the state law of prior appro

priation. The court's.holding on that issue is set forth at 

1112: "The water rights of the Pueblos are not subject to 

the laws of New Mexico because the United States has never 

surrendered its jurisdiction and control." 

Having ruled on the issues presented in the two cases 

on appeal, the court went on to dis~uss what it viewed as 

the two remaining problems in the case: the interrela

tionship of priorities for the water rights of the Pueblos 

and for non-Indians, and the quantification of the Pueblos' 

rights. Id. at 1112-13. Of course, there also is the 

-6-
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issue of quantification of the non-Indians' rights, but the 

court declined to discuss this perhaps on the basis of its 

recognition that the rights of the non-Indians are subject 

to the water laws of New Mexico. In any event, the court 

stated that these remaining problems must be decided, in the 

first instance, by the district court~ Id. 

Since the time the Tenth Circuit issued its opinion in 

1976, the United States has continued to argue that various 

expressions set forth in that opinion constitute its holding 
~/ 

and thus the "law of the case". The principle underlying 

the term "law of the case" was described in Barney v. Winona 

& St. Peter Railroad Co., 117 U.S. 228, 231 (1885) as follows: 

We recognize the rule that what was 
decided in a case pending before us 
on appeal, is not open to reconsidera
tion in the same case on a second 
appeal upon similar facts. The first 
decision is the law of the case, and 
must control its disposition; but the 
rule does not apply to expressions of 
c~·.inion on :r.,c.t:,c,rs •·.·..: dis~ .. ::,.:..t:.-_'.•:1 c::: 
which was not required for the decision. 

As noted above, only two issues were on appeal and decided 

by the Court of Appeals: whether the Pueblos are entitled 

2/ 
See,~' United States' Memorandum in support of 

motion for~ummary judgment, filed March 4, 1983 ("U.S. 
Memo") at 16, where it is asserted: "The non-Indians, as 
trespassers, had no right to Indian land within the Pueblo 
grants other than those granted by Congress. United States 
v. Candelaria. Further, Congress has plenary power to 
specify the nature and extent of any rights th~y could 
obtain. In 1933, Congress specified that the non-Indians' 
water rights were subject to a 'prior right' retained by the 
Pueblos. This was the holding of the United States Court of 
Aooeals for the Tenth Circuit in State of New Mexico v. 
A~;odt, 537 F.2d at 1113. As such, it is the law o~ this 
case." 

.• 
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to independent representation by private counsel, and 

whether the Pueblos' water rights are subject to the prior 

appropriation laws of the Statee of New Mexico. The second 

issue was decided on th~ basis that the "United States has 

never surrendered its jurisdiction· ana control [over the 
I 

Pueblos]." State v. Aamodt, supra, at 1112. Despite this 

fact, the United States insists that "the very issue pending 

before this court was ruled on by the United States Court of 

Appeals for the Tenth Circuit." U.S. Memo at 31. The 

United States' argument, as I see it, is that the Tenth 

Circuit held that enactment of Section 9 of the 1933 Act was 

conclusive evidence of Congress' recognition that Pueblo 
~ 

water rights are controlled by the Winters doctrine. The 

Pueblos join the United States' argument, though under a 

somewhat different theory. The Pueblos' argument is that 

to be treated like other Indian tribes", and since "Indian 

water rights ..• are measured by their irrigable lands", 

thus "the reasoning of the Winters line of cases with re

spect to the measure of Indian rights applies equally to the 

Pueblos." Pueblos' Post-trial Brief on Irrigable Acreage, 

filed Oct. 19, 1981 at 1-2. 

I am in no way convinced that the underlying premise, 

i.e., that the Winters doctrine is applicable to Pueblo 

water rights, of the United States' and the Pueblos' 

-8-

Appellate Case: 18-2164     Document: 010110207177     Date Filed: 08/02/2019     Page: 90 



argument is correct. Rather, I agree with the Tenth Circuit's 

expression that the doctrine is "technically inapplicable", 

though I would delete the word ''technically". The Winters 

doctrine is the proposition that: 
-

when the Federal Governmefit-withdraws 
its land from the public domain and 
reserves it for a.federal purpose, the 
government, by implication, reserves 
appurtenant water thus unappropria~ed 
to the extent needed to acco~plish the 
purpose of the reservation. In so 
doing, the United States acquires a 
reserved right in unappropriated water 
which vests on the date of the reserva
tion and is superior to the rights of 
future appropriators. Reservation of 
water rights is empowered by the Commerce 
Clause, Art. I, §8, which permits federal 
regulation of navigable streams, and the 
Property Clause, Art. IV, §3, which per
mits federal regulation of federal lands. 
The doctrine applies to Indian reservations 
and other federal enclaves, encompassing 
water rights in navigable and nonnavigable 
streams. [citations omitted]. · 

In determining whether there is a federally 
reserved water right implicit in a federal 
reservation of public land, the issue is 
whether the government intended to reserve 
unappropriated and thus available water. 
Intent is inferred if the previously unappro
priated waters are necessary to accomplish 
the purposes for which the reservation was 
created. 

Cappaert v. U.S., suora, at 138-39. The Court there was 

presented with a Presidential proclamation withdrawing a 40-

acre tract of land from public domain and adding it as part 

of Death Valley National Monument. The Court found that a 

water right was expressly reserved by the proclamation. The 
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situation presented here is quite different. The Pueblos'· 

land titles, as recognized by the Spanish and Mexican govern

ments, were protected by Articles VIII and IX of the Treaty 
. 

of Guadalupe Hidalgo and confirmed by Congress in 1858. See 

State v. Aamodt, supra, at 1105. Or equal importance, the 

property rights of all inhabitants of lands previously 

belonging to Mexico were protected by the Treaty. The 1858 

Act, which "did not affect any adverse valid rights, should 

such exist", was Congress' recognition that the United 

States had no claim to Pueblo lands. As mentioned by Judge 

Breitenstein, the United States had nothing to reserve. 

Since a Winters right is a federally reserved water right 

implicit in a federal reservation of public land, Cappaert, 

supra, and because the United States had nothing to reserve, 

the Winters doctrine cannot apply. 

Nor am I convinced that §9 of the 1933 Act evidences 

Congressional recognition of the irrigable acreage standard 

of the Winters doctrine, reitterated in Arizona v. California, 

supra. Nevertheless, I am certain that the court's expres

sions in State v. Aamodt, supra., on priority and quantity, 

and its discussions of Winters and the Pueblo Lands Acts in 

that contract, constitute neither its holding nor the law of 

the case. See U.S. v. U.S. Smelting Refini~g & Mining Co., 

339 U.S. 186, 198-99 (1950); Soraoue v. Ticonic Bank, 307 

U.S. 161, 168 (1939). The United States' argument on this 

point in support of its motion is without merit. 

-10-
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The Tenth Circuit's mandate does not foreclose my 

consideration of issues other than those disposed of on 

appeal. Now to the substance of the United States' motion 

for summary judgment. The United States' basic assert1on is 

that "no material issue- of fact exists as to the source of -_ . : 

the non-Indian titles within the boundaries of the fbur 

Pueblos; all were acquired under the provisions of the 1924 

Act." U.S. Memo at 2. In support of this contention, the 

United States relies on the three classes of possible non

Indian claimants delineated in State v. Aamodt, supra: (1) 

Those who held adversely to the Pueblos before the 1858 Act; 

(2) Those who held lands within the Pueblos as a result of 

some circumstance occuring after 1858, other than the fail

ure of the United States seasonably to protect the rights of 

the Pueblos; and (3) Those whose rights depend on the 

limitation periods recognized by the 1924 Act. 

The United States·argues that no claim could result 

from the circumstances described in the first or second of 

these classes, and that therefore the only source of titles 

of non-Indians within the boundaries of the four Pueblos is 

pursuant to the provisions of the 1924 Act. In support of 

this argument, the United States refers to §§13 and 14 of 

the 1924 Act. It asserts that §14 provided that where non

Indian claims, based upon a Spanish or Mexican grant, 

-11-
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[e]xisted and where presented to the 
Board, the Secretary of Interior was to 
prepare a special report to Congress 
describing them. Because no claims 
under a Spanish or Mexican land grant 
were presented to the Board with res
pect to lands within the four Pueblos, 
no such report was ever pr-eEared. Any 
claims bas~d on Spanish or ~exican land 
grants, that could otherwise be brought 
forth today, are now barred by §13 of 
the 1924 Act. 

U.S. Memo at 3. This assertion by the United States mis

interprets the requirem~nts of the 1924 Act. Non-Indians 

with claims based upon Spanish or Mexican grants were not 

required to present ·their claims to the Board under §14 of 

the Act. Section 14 merely provided that 11 if any non-Indian 
~ 

party to any such suit [i.e., quiet titled suit to be filed 

by the Attorney General as provided under §1 of the 1924 

Act] shall assert against the Indian title a claim based 

upon a Spanish or Mexican grant, and if the court should 

finally find that such claim by the non-Indian is superior 

to that of the Indian claim,'' a particular procedure should 

be followed as set forth within the remainder of that section. 

Section 13, on the other hand, had nothing to do with 

non-Indian claims based upon Spanish or Mexican grants 

asserted against Indian title. Section 13 merely provided a 

means where two or more adverse non-Indian claimants could 

have their adverse claims heard and decided in the nature of 

a contest of homestead entries under the rules.and regula

tions of the General Land Office. The section did require 

-12-
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that a non-Indian claimant adverse to a claim made by 

another non-Indian, who had received notice of the other's 

claim, file such claim in the United States Land Office. 

But, it had nothing to do with barring claims based on' 

Spanish or Mexican land grants that..:eould otherwise be . ... 

brought forth today adverse to Indian claims. 

There is no question but that the intent of the 1924 

Act was to quiet the title to lands and appurtenant water 

rights within Pueblo Indian land grants. The burden, how

ever, was upon the Attorney General and the Board to investi

gate and determine the extent of Indian title within Pueblo 

boundaries and to quiet title to such lands. Section 4 of 

the Act provided the means by which Indian title to lands 

held by non-Indians by adverse possession would be extin

guished. Nowhere in the Act is the burden placed U?~~ the 

non-Indians, in the absence of service ·of p~occss c' t~e 

bills of complaint in the quiet title suits, to come forth 

and prove their claims. The contention of the United States 

that such claims are now barred because they were not pre

sented to the Board is without merit. 

The United States then goes on to argue that the fail

ure of the Board or the court to identify any possible 

claimant under the second category, supra, would bar such a 

claim today. No reasons are given in support of this argu

ment, but I find it to be equally without merit. It may 

-13-

·. 

Appellate Case: 18-2164     Document: 010110207177     Date Filed: 08/02/2019     Page: 95 



( ! : ) - -
well be that claimants as classed in the first two cate

gories listed above do not exist. However, such deter

mination cannot be made at this time. If they do exist, 

they will not be· precluded from asserting their claims. 

It seems that the 1924 Act was passed by Congress as a 

solution to the uncertainty.which arose as a result of the 
; 

Supreme Court decision in U.S. v. Sandoval, supra on the 

question of the validity of the Act of January 30, 1897 and 

the New Mexico Enabling Act concerning the introduction of 

intoxicating liquor ~nto Indian County, as applied to the 

Pueblos. The precise issue was "whether the status of the 

Pueblos Indians and their lands is such that Congress com

petently can prohibit the introduction of intoxicating 

liquor into those lands notwithstanding the admission of New 

Mexico to statehood." 231 U.S. at 38. The opinion.turned 

on the question of whether the people of the Puebloes 

of New Mexico are Indians and, therefore, subject to the 

constitutional power of Congress over Indians. The Court, 

in contrast to its former decision in U.S. v. Joseph, supra, 

held that the Pueblos are subject to the constitutional 

powers of Congress over Indians. The Sandoval decision 

raised the question of whether Pueblo lands were subject to 

restrictions against alienation of Indian lands as set for 

in §12 of the Act of June 30, 1834, 4 Stat. 729, 730, 25 

u.s.c. §177, which provided: 

-14-
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[t)hat no purchase, grant, lease, or 
other conveyance of lands, or of any 
title or claim thereto, from Indian 
nation or tribe of Indians, shall be 
of any validity in law or equity, 
unless the same be made by treaty or 
convention entered into pursuant to 
the Constitution •••• _ 

and which was made applicable to Indian tribes of New Mexico 

by the Act of February 27, 1851, 9 Stat. 574, 587. The 

Supreme Court decided this question in U.S. v. Candelaria, 

suora, at 441: "[w)hile there is no express reference in 

the provision [of the 1934 ActJ to Pueblo Indians, we think 

it must be taken as including them." The effect of the 

Candelaria decision was that all conveyances of Pueblo lands 

after 1851 were subject to the restrictions against aliena

tion without the consent of the United States. See, Alonzo 

v. U.S., 249 F.2d 189, 196 (10th Cir. 1957). Though Candelaria 

was not decided until 1926, its holding was implicit in the 

opinion in Sandoval. The 1924 Act was Congress' response to 

the Sandoval decision,~ §17, and its attempt to alleviate 

the situation of both Indians and non-Indians within Pueblo 

boundaries. While it follows from the holding in Candelaria 

that non-Indian claims, except those based upon conveyances 

approved by the United States, arising after 1851 would be 

valid only if confirmed under the provisions of the 1924 

Act, this is not to say that the only source of non-Indian 

titles within the boundaries of the four Pueblos is either 

confirmation by the Board or the quiet title decrees. The 

source of these titles is a question of fact which remains 

to be determined. 
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The remainder of the United States' memorandum is argu

ment asserting a Winters right, based upon the Board's find

ings, §9 of the 1933 Act, and the Tenth Circuit opinion con

cerning the previous appeals in this case. I have already 

discussed the Winters doctrine and tna-t of "law of the 
: 

case". The United States also contends that §9 of the 1933 

Act was a "codification of existing case law applicable to 

Indian water and property rights", U.S. Memo at 16, and that 

the Pueblos thus have a senior water right sufficient to 

irrigate all the practicably irrigable acreage held by them. 

Section 9 provides: 

Nothing herein contained shall in any 
manner be construed to deprive any of 
the Pueblo Indians of a prior right to 
the use of water from streams running 
through or bordering on their respec
tive Pueblos for domestic, stock water, 
and irrigation purposes for the lands 
remaining in Indian ownership, and such 
~a~er rights shall not be subject to 
loss by non-use or abandonment thereof 
as long as title to said lands shall 
remain in the Indians. 

The Committee Reports regarding the 1933 Act make it far 

from clear that Congress' intent was to reserve a Winters 

right for the Pueblos. Additionally, such an intent cannot 

be implied from the findings of the Board. In any case, if 

§9 could be construed so as to accomplish a Winters reserva

tion of water, such reservation would be of unappropriated 

water appurtenant to Pueblo lands as of March 31, 1933. See 

Ca??aert v. U.S., supra, at 138. The problem in recognizing 
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such an implied reservation in §9 is that the Pueblos hold. 

fee simple title; the United States, in 1933 as in 1858, had 

nothing to reserve. 'It may well be that the water rights of 

the Pueblos are those that were guaranteed by the Treaty of 

Guadalupe Hidalgo and aonurtPJ1~n+ to ~he lands confirmed in 

the Pueblos by the 1858 Act: those rights which were recog

nized by the prior sovereigns of Spain and Mexico. 

As I find that issues of fact remain as to the source 

of the non-Indians claims to title of lands within the 

exterior boundaries of the pueblos, the United States motion 

for St.l!n.~ary judgment must be denied. 

IT IS SO ORDERED. 

SENIOR UNITED.STATES DISTRICT JUDGE 

-17-
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FIL1·n 
IN THE UNITED STATES DISTRICT COURT~~ITEo STATES DISTRICT 

BUQUSRQtJE NEW COURT 

FOR THE DISTRICT OF NEW MEXICO D . 
1 

MExico~ ,,./ 
EC 2 91993 __ ¥-

ST ATE OF NEW MEXICO ex rel. 
State Engineer, 

Plaintiff, 

IP~,,;,ed 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

I 
) 

No. 6639-M Civil 

R. LEE AAMODT, et al., 

Defendants, 
and 

UNITED STATES OF AMERICA, 
PUEBLO DE NAMBE, 
PUEBLO DE POJOAOUE, 
PUEBLO DE SAN ILDEFONSO, 
and PUEBLO DE TESUQUE, 

Plaintiffs-in
Intervention. 

) 
) 

MEMORANDUM OPINION 
AND 

ORDER 
~·. 

ENTERED ON DOCKET 

1,-1_ if?: 9 /9 3= ) I 

This matter came on for consideration pursuant to the Special Master's Report 

Concerning Threshold Legal Issues Relating To Pueblos' Winters Water Rights filed 

August 14, 1992 (Special Master's August 1992 Report) which set forth specific 

requests and suggestions for clarification of my earlier orders. These orders include 

New Mexico ex rel. Reynolds v. Aamodt, 618 F.Supp. 993 (D.N.M. 1985) (Aamodt 

II), the Memorandum Opinion and Order entered Fe~ruary 26, 1987 relating to the 
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Pueblos' water rights (February 1987 Opinion) at pp. 7-10 and the Memorandum 

Opinion and Order entered May 1, 1987 (May 1987 Opinion) at paragraph heading, 

"Reservation Lands", at pp. 3-5. Having considered the Special Master's report and 

objections and comments of counsel, I will first clarify the types and elements of the 

Pueblos' irrigation water rights and second respond to issues raised in the Special 

Master's report. 

Discussion 

The Pueblos may have one or more types of irrigation water rights on their. 

grant and reserved lands. These irrigation water rights include, but are not necessarily 

limited to, aboriginal rights, Indian reserved rights, and state law rights. 

I. Aboriginal Water Rights 

Aboriginal occupancy means the actual occupation of identified lands, wherever 

located, from time immemorial. Yankton Sioux Tribe of Indians v. South Dakota, 796 

F.2d 241, 243 (8th Cir. 1986); County of Oneida v. Oneida Indian Nation, 470 U.S. 

226, 233-234, (1985); United States v. Santa Fe Pacific Rail. Co., 314 U.S. 339, 

345, 348 (1941); United States v. Pueblo of San Ildefonso, 206 Ct. Cl. 649, 513 

F.2d 1383, 1394 (1975). In the May 1987 Opinion, I ruled that the "Pueblos [had 

made] a prima .filQie. case of aboriginal occupancy through the Indian Claims 

Commission decisions" and I permitted the Non-Pueblo Defendants and the State to 

offer evidence to rebut the Pueblos' showing of aboriginal occupancy of reserved 

lands. May 1987 Opinion at pp.3-4, 6. Since Nambe Pueblo's and San Ildefonso 

Pueblo's showing of aboriginal occupancy has not been rebutted by any party, these 

2 
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Pueblos have the aboriginal occupancy which underlies and is necessary to establish 

aboriginal priority for qualified lands, including those located within the reservations. 

Aboriginal occupancy of particular lands does not, by itself, however, result in 

aboriginal priority for the use of water for irrigation or for any other activity. See 

Board of Flathead. et al., Irr. Distr. v. U.S., 832 F.2d 1127, 1131 (9th Cir. 1987), 

~ denied, 486 U.S. 1007 (1988) (aboriginal fishing rights were preserved to the 

extent that the Tribes exercised them.). 

Aboriginal irrigation water rights may exist on any lands occupied and irrigated 

by the Pueblos from time immemorial. These irrigation water rights have the first 

priority. Aamodt II, supra at 1010; February 1987 Opinion at pp. 7-9; May 1987 

Opinion at pp. 3-4. The relevant time period for determining immemorial priority for 

water uses related to irrigated grant or reserved lands is 1846 through 1924. Aamodt 

ll., supra at 1010. Historically irrigated acreage (HIA) is the standard used to 

determine the grant or reserved acreage to which aboriginal water rights are 

appurtenant.~ To the extent that aboriginal irrigation water rights exist on reserved 

lands, the Pueblos must identify tracts which qualify for HIA status. 

Nambe Pueblo asserts that the Pueblo Lands Board Report No. 2 for Nambe 

Pueblo, which is quoted in Aamodt II, supra at 1005, supports a finding of aboriginal 

priority for practicably irrigable acreage {PIA). Nambe Pueblo's Response to New 

Mexico's Motion for Action on Objections to Special Master's Report Concerning 

Threshold Legal Issues Relating to the Pueblo's Winters Rights filed on October 2, 

1992. The relevant passage from the Pueblo Lands Board report states that: 

3 
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The water rights out of the Nambe River appurtenant to the land within 
this Pueblo Grant in possession of non-Indian claimants, and not claimed 
for the Indians by any report of this Board, are, in the opinion of the 
Board, all subsequent to the Indians' rights for water from that river for 
such lands as they are now cultivating or may themselves hereafter 
cultivate within the boundaries of either the Nambe Indian Grant or the 
Executive Order Additions thereto. 

Exh. JP-32, at 5. The first priority of the Pueblos to water is limited to lands actually 

irrigated. To interpret this passage as supporting first priority for PIA is incorrect as 

a matter of law. In the context of the lands within the Pueblos' grant boundaries, I 

have previously held that first priority applies to "all acreage irrigated by the Pueblos 

between 1846 and 1924." Aamodt II, supra at 101 O. This rule applies as well to 

reserved lands. 

II. Indian Reserved Water Rights 

Indian reserved water rights, in contrast, are created by act of Congress or 

executive order and apply only to reserved lands. See, Arizona v. California, 373 U.S. 

546, 598, 600 (1985) (Az. v. Ca.); Colville Confederated Tribes v. Walton, 647 F.2d 

42 (9th Cir. 1981), cert. denied, 454 U.S. 1092 (1981) (Colville II); United States v. 

Adair, 723 F.2d 1394, 1409 (9th Cir. 1983), cert. denied, sub nom. Oregon v. U.S., 

467 U.S. 1252 (1984); Winters v. United States, 207 U.S. 564 (1908) (Winters}; 

Aamodt II, supra at 1010. In using the phrase, "Indian reserved rights," I assume that 

a distinction is raised between Indian reserved rights as defined in Az. v. Ca., supra, 

and federal reserved rights as defined .in United States v. New Mexico, 438 U.S. 696 

(1978). Both types of water rights are grounded in the Winters Doctrine and neither 

type involves aboriginal water rights. 

4 
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The priority date of Indian reserved rights is the date of the creation of the 

reservation. Az. v. Ca., mat 600; Aamodt II, supra at 1010; February 1987 

Opinion at p. 7. 

The quantity of Indian reserved rights is limited to water unappropriated as of 

the date on which the reservation was created. Cappaert v. United States~ 426 U.S. 

128, 138, (1976); Colville II. supra at 46; Grey v. United States, 21 Cl.Ct. 285, 295-

296 (1990), .lff.:Q, 935 F.2d 281 (Fed. Cir. 1991), cert. denied,_ U.S._ 112 

S.Ct. 934 (1992); Aamodt II, supra at 1010; February 1987 Opinion at p.10. PIA is 

the standard used to determine the acreage to which Indian reserved rights are 

appurtenant. Az. v. Ca., supra at 600-601; February 1987 Opinion at p.10; May 1987 

Opinion at p.4. PIA is applicable only to reserved lands. See Az. v. Ca., supra at 600-

601. PIA is determined using current standards and methods of irrigation. Arizona 

v. California, 460 U.S. 605, 617, 625. fn.18 (1983); Az. v. Ca., supra at 600-601. 

Indian reserved rights confer the right to use sufficient water to irrigate PIA located 

within the reservation without a limit as to when or if the water is applied to beneficial 

use. Tarlock, Law of Water Rights and Resources, §9.07[1][a]; See, Pueblo 

Compensation Act of 1933, 48 Stat. 108, §9 (1933 Act); Az. v. Ca., supra at 600; 

New Mexico v. Aamodt. 537 F.2d 1102, 1111 (10th Cir. 1976), cert. denied, sub 

nom. New Mexico v. U.S., 429 U.S .. 1121 (1977); Merl)orandum Opinion and Order 

entered December 1, 1986 at p.3. The PIA standard provides water for the Pueblos' 

future uses. Az. v. Ca., supra at 600-01. 

5 
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A specific tract of reserved land may qualify for both an aboriginal water right 

and an Indian reserved water right; however, a Pueblo shall not claim water rights for 

the same tract of land under more than one water rights theory. In the event that a 

tract qualifies for both types of water rights, the aboriginal water rights acreage shall 

be claimed and the acreage shall not be used in determining the PIA acreage. 

Aboriginal priority applies only to that acreage which qualifies for aboriginal water 

rights. PIA priority applies to reserved acreage which qualifies only for PIA water 

rights. Both Exhibits JP-137 and US-137 may be used to determine the lands on 

which aboriginal or Indian reserved water rights exist. 

Ill. State Water Rights 

The Pueblos may also claim irrigation water rights under state law. These 

rights, to the extent that they exist, are governed by state law standards and 

requirements. February 1987 Opinion at p.9. 

IV. Clarification of Previous Opinions 

As I stated in my February 1987 Opinion, "Congressional actions [from 1858 

through] the remainder of the 19th Century did not extinguish aboriginal ownership 

of lands outside of the grant boundaries". February 1987 Opinion at p.8. This ruling 

also applies to the Acts of 1866, 1870 and 1877. Mining Act of 1866, Ch. 262, §9, 

14 Stat. 251, (July 26, 1866) as amended by the Act of July 9, 1870, Ch. 235, §17, 

16 Stat. 217, 218, 43 U.S.C. §661 (1986); Desert Lands Act of 1877, Ch. 107, §1, 

19 Stat. 377 (March 3, 1877), 43 U.S.C. §321 et filtlL. (1986). 
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The May 1987 Opinion may be read to have ruled that 1848 is the date to be 

used for determining Nambe's PIA. The correct reading is that 1902 is the date to be 

used for determining Nambe's PIA. Nambe is entitled to PIA on its 1902 Reservation 

based upon the condition of the reservation lands in 1902; i.e., the measure of PIA 

is not reduced by loss of reserved lands, through erosion or otherwise, after the date 

the reservation was created. 1933 Act, §9. 

Conclusion 

The Special Master's August 1992 Report set forth the following specific 

questions. 

A. Under the federal reserved or Winters rights doctrine. can Nambe have 
a priority predating the creation of its reservation for PIA upon lands 
which were never previously irr:igated? 

Special Master's August 1992 Report at p. 46. 

No. The Pueblos have Indian reserved water rights rather than federal reserved 

water rights, both of which are grounded in the Winters Doctrine. Nambe may have 

priority which predates the creation of its 1902 reservation through ( 1) aboriginal 

water rights or (2) state law water rights created by actual, continual use of water on 

irrigated lands. These priorities do not apply to lands which qualify only for PIA 

status. The PIA standard relates solely to Indian reserved water rights and has a 

priority as of the date on which the reservation was created. 

B. Under either the aboriginal rights doctrine or Indian reserved rights 
doctrine. can Nambe have aboriginal priority for PIA not previously 
irrigated? 

Special Master's August 1992 Report at p.46. 
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No. Aboriginal priority does not apply to any lands never before irrigated. 

Aboriginal priority applies to identified lands irrigated by the Pueblos from time 

immemorial. The Pueblos do not lose their right to claim aboriginal priority for 

qualified lands on the basis of non-use or abandonment of water use. 

C. Can Nambe have reserved rights quantified by PIA. absent a finding. 
supported by substantial evidence. that without reserved water for 
agricultural development. the primary purpose of the reservation would 
be entirely defeated? 

Special Master's August 1992 Report at p. 63. 

Water is reserved to effect congressional purposes in setting aside a reservation 

and to make the reservation livable. Az. v. Ca., supra at 599-600. I direct the Special 

Master to make findings, in due course and as he deems necessary, regarding the 

1

'\__ purpose of Nambe's 1902 reservation. 

D. Can the United States and Nambe use evidence other than the Armijo 
report to prove which lands within the Nambe reservation were 
historically irrigated by Nambe Pueblo Indians? 

Special Master's August 1992 Report at p.68. 

Yes. The parties are not limited to the use of the Armijo report in proving 

which lands within the Nambe reservation were historically irrigated by Nambe Pueblo 

Indians. 

IT IS SO ORDERED. 

SENIOR UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT r:-1 t r--o 
FOR THE DISTRICT OF NEW MEXICO UN' i''' /.,. ~ ~ ~= 

STATE OF NEW MEXICO, ex reL, 
State Engineer, 

Plaintiff, 
V. 

R LEE AAMODT, et al., 
Defendants, 

and 

. UNITED STATES OF AMERICA, 
PUEBLO DE NAMBE, 
PUEBLO DE POJOAQUE, 
PUEBLO DE SAN ILDEFONSO, 

. and PUEBLO DE TESUQUE, 
Plaintiffs-in-Intervention. 
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C
l ,.. • • 06.fl,'"V. 0639-M 
L ( .... \ - .'~· :. ;: :·.: ~. ;_· [ i-. c: t ! E 

RIO POJOAOUE ADJUDICATION 

MEMORANDUM OPINION AND ORDER 

THIS MATTER comes on for consideration of (a) the Pueblo de San Ildefonso's ("Pueblo" or "San 

Ildefonso") July 22, 1991 motion for partial summmy judgment on the purpose of its Eastern Reservation 

("Reservation") and priority of grazing water rights relating to that Reservation (Docket No. 3788) ("Pueblo's 

motion"), (b) the State of New Mexico's ("State") October 2, 1992 response to that motion and cross-motion 

(4036) ("State's motion'), (c) the Special Master's January 14, 1994 Report ("Report") (4272) on these motions, 

(d) objections to that Report, and (e) the State's March 2, 1994 motion for action on the Report (4297). Having 

considered these filings, having made a de novo review of the record and the relevant law and being otherwise 

fully advised in the premises, I find that the Pueblo's motion should be DENIED, except for that portion which 

has already been ruled upon, and the State's motion should be GRANTED, in part, and DENIED, in part. 

I 

I. PROCEDURAL BACKGROUND: These motions concern the priority and purpose of the Pueblo's 

claimed water rights relating to its Reservation. After the briefing on the motions :was completed, but before the 
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) Special Master entered his Report, I entered the December 29, 1993 Memorandum Opinion and Order ("1993 

Opinion") (4267) which clarified the legal standards to be applied to Pueblo water rights. 

-

II. MOTIONS AND SPEOAL MASTER RECOMMENDATIONS: In its motion for partial summary 

judgment and subsequent pleadings, San Ildefonso requests entry of an order ruling that: 

(1) (a) aboriginal title still exists on these reserved lands, and 

(b) it is entitled to immemorial priority for its reserved water rights because it had used the 

Reservation lands for hunting and foraging since time immemorial. 

In the alternative, the Pueblo requests entry of an order ruling that: 

(2) (a) the September 14, 1961 Act, 75 Stat. 505, §8 ("1961 Act") preserved any valid pre-existing 

rights on the Reservation, 

(b) a purpose of Congress in creating the Reservation was to protect these rights, and 

(c) it is entitled to a reserved water right with an immemorial priority for hunting and foraging 

activities and a 1749 priority for grazing purposes. 

In its cross-motion and subsequent pleading, the State moves for a summary judgment ruling that the 

Pueblo is entitled to a reserved right for livestock purposes only and with a 1961 priority. 

The Special Master reviewed the motions and the pleadings and made the following recommendations 

in light of the 1993 Opinion: 

"l. San Ildefonso's motion for partial summary judgment determining that it has aboriginal priority in 
connection with hunting, foraging and livestock purposes in connection with its Winters water rights 
pertaining [to] its Easterm Reservation should be denied. 
2. The State's motion for partial summary judgment determining that San Ildefonso's Winters water 
rights in connection with its Eastern Reservation [are] limited to livestock watering purposes should be 
granted. 
3. The priority date of San Ildefonso's Winters water rights for livestock watering purposes may be 
established as of a date that San Ildefonso establishes rights under state law or as of a date, 
approximately 20 years before the date of establishment of its reservation on September 14, 1961, if San 
Ildefonso can establish that the lands were effectively set aside as a reservation and the claim is 
supported by law. Otherwise the priority date'should be determined to be September 14, 1961. 

2 
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-

) 

4. The remaining issues regarding quantification of San Ildefonso's Winters should be deferred until 
the phase of these proceedings concerning domestic and livestock issues of the Pueblo." 

Report, pp. 28-29. 

III. LEGAL STANDARDS: 

A. ST AND ARD OF REVIEW: A special master's recommendations on legal issues are merely 

advisory. Nat'I. R.R. Passenger Corp. y. Koch, 701 F.2d 108; 110 (10th Ci-r.1983); See also, Gottlieb v, 

Barry, 43 F.3d 474,486 (10 Cir. 1994) (de novo review is required). 

B. SUMMARY JUDGMENT ST AND ARD: Summal)' judgment is appropriate when, the court 

views the record in the light most favorable to the nonmoving party and determines that "there is no genuine 

dispute over any material fact and the moving party is entitled to judgment as a matter of law". Thrasher v. B&B 

Chemical Co., 2 F.3d 995,996 (10th Cir. 1993); Fed. R. Civ. Proc. 56. The moving party bears the initial 

burden of showing the absence of any genuine issue as to any material fact. Celotex Corp. y. Catrett, 477 U.S. 

317, 321-323 (1986); National Union Fire Insurance Co, v. Emhart Corp., 11 F.3d 1524, 1528 (10th Cir. 

1993); Fed.R.Civ.P. 56(c). Once a summary judgment motion is made, the opposing party must provide the 

court with specific facts showing a genuine dispute for trial. Thrifty Rent-A-Car Systems. Inc. y. Brown Flight 

Rental One Corp., 24 F.3d 1190, 1194 (10th Cir. 1994); Fed.R.Civ.P. 56(e). 

IV. UNCONTESTED FACTS: In the June 11, 1991 Pre-Hearing Order On San Ildefonso Reservation 

Issues, Uncontroverted Facts ("Prehearing Order"), the parties agreed to the following uncontested facts. 

The Eastern Reservation was established by the 1961 Act. The Act states that "Nothing in this Act shall affect 

valid rights existing at the date of approval of this Act." Prehearing Order, p. 4, ,rt. The Reservation lands 

are located entirely within the Barrancos Arroyo's drainage basin. Id, p. 4, 13, This ephemeral stream is the only 

water source on the Reservation. Id, p. 5, 14(a). T,here are no pre-reservation or existing artificial water 

3 
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) diversion works within the Reservation. Id, p. 6, ,r6. The primary congressional purpose in creating the 

Reservation was to further stabilize the Pueblo's livestock industry by removing any doubt about the continuity 

-

--.. .. --, 
of use by the Indians. Id, p. 6, ,rs. If the Pueblo has a reserved right for grazing purposes, a well and two stock j 
reservoirs, not as yet in existence, will adequately supply the reserved right. Id, p. 6, ,r7. ' 

V. DISCUSSION: As an initial matter, the Special Master recommends that quantification of San 

Ildefonso's water rights for its Eastern Reservation be determined in the Pueblo domestic and livestock segment 

of these proceedings. This recommendation should be and shall be ADOPTED. 

The Pueblo requests a ruling that it has unextinguished aboriginal title within the Reservation. Since the 

matter has already been resolved, I DECLINE to rule on it again. 1993 Opinion, pp. 2-3; February 26, 1987 

Memorandum Opinion and Order ("February 1987 Opinion"), pp. 7- 8 (2977); May 1, 1987 Memorandum 

Opinion and Order, pp. 3-4 (3038). 

In its summary judgment motion, San Ildefonso claims a reserved right with an immemorial priority 

based upon past uses and a quantification standard which accounts for past, current and future uses. The reserved 

right will be served by a well and two stock reservoirs which do not as yet exist. Prehearing Order, p. 6 ,r6. 

The Pueblo's claim is based upon an incorrect legal standard. The Pueblois .enti.tled to. claim aborigitlal rights,. 
'' .. . 

re~-~~~,lrights and/ state law rights. 1993 Opinion, pp. 2-6. Under. theAamodt model, there are no hybrid' 

Pu~]?:l~;'~ater rights; that is, rights wnichfotvean.aboriginal pri(ijfft)'''an'cl~ifvreservednghts qu?qtifi~?.tiQDi.'Stand~Gi¥;; ·c:::ti' . 

The•pti<nciples stated in the 1993 Opinion were developed in· an irrigation context and they also sh~Uapply 

g~erally to this grazing context. San Ildefonso's motion as it relates to the request for a ruling that the Pueblo 

has a reserved right with an aboriginal priority should be and shall be DENIED. 

In its cross-motion, the State agrees with San Ildefonso that there are no material facts at issue and claims 

that a partial. summary judgment should be entered which determines that the Pueblo's reserved right is limited 

to livestock watering purposes with a priority of 1961. 'I have already ruled that Congress' primary purpose in 

4 
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) creating this reservation was to support the Pueblo's grazing activities. February 1987 Opinion, p. 10. The 

Pueblo argues that when Congress reserved these lands, it set forth a second purpose in the 1961 Act, §9 by 

expressly protecting valid, pre-existing rights. I recognize that the 1961 Act contains this protection; however, 

in this case and under these facts, pre-existing water rights are defined under aboriginal rights criteria, not 

reserved rights criteria. Therefore, the Pueblo's reliance on the J96l Actfor protection of pre-existing water 

ri$hts is inapplicable in a reserved rights context. There are no issues of materialfact raised regarding the 

purpqse9fA!e Reservation. The Pueblo's motion as it relates to this issue should be and shall be DENIED. The 
".,;·:" 

State's,ctoss-motion as it relates to purpose should be and shall be GRANTED. 

Reserved rights priority is based upon a reservation's creation date. 1993 Opinion, p. 5. The priority 

is earlier if it can be shown that the United States began setting aside the reservation at a prior date. United 

States y. Walker River Irr, Distr., 104 F.2d 334, 338-340 (9th Cir. 1939); Waters and Water Rights, 

§37.02(b), p. 223 (1991 ed.). The parties have agreed that Congress created the Eastern Reservation on 

) September 14, 1961. Prehearing Order, p. 4, ,1. The Pueblo's evidence includes Senate Report No. 591, at 

2, 87th Cong.1st Sess. (July 24, 1961) which discusses the Reservation's creation. No objections to this report 

3.t!d no other evidence relating to this matter has been offered. However, since it was necessary to clarify the legal 

-

/}F 
!}'Standards applying to Pueblo water rights in the 1993 Opinion, issues of fact may remain with regard to this 

,:,·,1 
_::,::: 

,;J>Dint. Therefore, the State's motion as it relates to the reserved right priority should and shall be DENIED. 

San Ildefonso may also be entitled to an aboriginal right if it presents a claim which meets the criteria 

set forth in the 1993 Opinion. Where a use existed prior to the creation of a reservation, its priority predates the 

reservation. United States v, Adair, 723 F.2d 1394, 1410-1 (9th Cir. 1984) ("Afil!ir") (immemorial right to 

certain water level in stream to support hunting, fishing and foraging activities); Washin~on y. Washin~on 

Fishin2 Vessel Ass'n., 443 U.S. 658 (1979) (fishing right predates reservation); United States v. Winans, 198 

U.S. 371 (1905) (fishing right predates reservation); Waters and Water Rights, §37 .02(b ), p. 223 (1991 ed.). 

San Ildefonso has already established the first part of the two part test for aboriginal priority; that is, aboriginal 

5 
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~ occupancy. It must now show the type of aboriginal water use. 1993 Opini_on, pp. 2-3. RighUi~;W;hiqh pre~e~s?11~i 
·; .. , 

a reservit:.Pb?~d.:whichare based upon water use initiated before 1924 have· aboriginal priority and .are n1easured ,f ' 
,. ''~:,•,\'. 

6yi'.itbtifal'useUd. Opinion, pp. 3-4. 

San Ildefonso claims the evidence shows its use of the Eastern Reservation for hunting and foraging 

purposes since aboriginal times and for grazing purposes since 1749. The Special Master appears to reject this 

evidence because it does not relate specifically to the Reservation and because the Pueblo relies, in part, on 

general and analogous descriptions of Pueblo land exploitation practices. The Pueblo urges that it be allowed 

to rely on this type of evidence because of requirements of determining a Pueblo's prehistoric activities and San 

Ildefonso's legal history. In the Indian Claims Commission compensation cases, most Pueblos had an opportunity 

to prove the nature and extent of their occupancy and use of their aboriginal lands. In the case of San Ildefonso, 

the parties stipulated to these facts, apparently because as they had been well established in previous cases. 

Pueblo of San Ildefonso v, United States. 30 Ind.Cl.Comm. 234, 259-260 (1973). I am persuaded that the 

) Pueblo should be allowed (a) to rely upon these types of evidence in proving its claim and/or (b) to put on a case 

regarding its aboriginal uses. I direct the Special Master to allow the Pueblo to restructure its claims and evidence 

in accordance with this Opinion and the 1993 Opinion. 

-
Non-diversionary water rights exist under federal law. See e.g., Adair, 723 F.2d at 1410-1 (aboriginal 

non-transferable water right to certain level in stream to support hunting, fishing and foraging); Cappaert y, 

United States, 426 U.S.128, 141-143 (1976) (reserved right to certain level in spring to support fish). In order 

to allow San Ildefonso to pursue such a right, I withdraw that portion of the May 1987 Opinion, p. 5 which 

states that whatever aboriginal rights the Pueblo may have had were transferred to stock watering rights when 

the Reservation was created. I am not persuaded, however, that a right based upon diversions made from an 

ephemeral source without a man-made structure can be transferred to diversions from a constant source from a 

well and stock reservoirs, particularly in view of Adair. The State argues that this type of right should not be 

adjudicated because it is based upon a non-consumptive, non-depletive use. Since-the statute under which this 

6 
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... 

case was brought requires the adjudication of all water rights within the stream system involved, I reject this 

argument. N.M.Stat.Ann. 1978 §72-4-17. 

San Ildefonso may also be entitled to a right based in state law if it presents a claim which meets the state 

law criteria. 

This matter is returned to the Special Master for determinations in accordance with this Opinion and the 

1993 Opinion. · 

IT IS SO ORDERED. 

fJ.~ 
Senior District Court Judge 
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