
 

 

ORAL ARGUMENT NOT YET SCHEDULED  
 

No. 19-5099 
  

 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
  

 
YANKTON SIOUX TRIBE, 

Plaintiff/Appellee, 
 

v. 
 

DAVID LONGLY BERNHARDT, Secretary of the Interior;  
and STEVEN T. MNUCHIN, Secretary of the Treasury, 

Defendants/Appellees, 
 

HERMAN, MERMELSTEIN & HOROWITZ, P.A., 
Movant/Appellant. 

  
 

Appeal from the United States District Court for the District of Columbia 
No. 1:03-cv-01603 (Hon. Thomas F. Hogan) 

  
 

ANSWERING BRIEF FOR THE FEDERAL APPELLEES 
  

 
Of Counsel: 
 
KENNETH DALTON 
HOLLY CLEMENT 
SHANI WALKER 
Attorneys 
Office of the Solicitor 
U.S. Department of the Interior 
 
THOMAS KEARNS 
Attorney 
Office of the Chief Counsel 
Bureau of the Fiscal Service 
U.S. Department of the Treasury  

ERIC GRANT 
Deputy Assistant Attorney General 
WILLIAM LAZARUS 
MARY GABRIELLE SPRAGUE 
ANTHONY P. HOANG 
AMELIA G. YOWELL 
Attorneys 
Environment and Natural Resources Division     
U.S. Department of Justice 
Post Office Box 7415 
Washington, D.C. 20044 
(202) 514-5580 
amelia.yowell@usdoj.gov 

USCA Case #19-5099      Document #1816166            Filed: 11/15/2019      Page 1 of 40



 

i 

CERTIFICATE AS TO PARTIES, 
RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a)(1), Federal Defendants/Appellees certify as 

follows: 

A. Parties and Amici.   

 Plaintiff in the district court and Appellee in this Court is Yankton Sioux 

Tribe.   

 Defendants in the district court and Appellees in this Court are David 

Longly Bernhardt, Secretary of the Interior, and Steven T. Mnuchin, Secretary of 

the Treasury.*  

 Herman, Mermelstein & Horowitz, P.A., moved to intervene in the district 

court and is the Appellant in this Court.   

 No Amici participated in the case below. 

B. Ruling under Review.   

Herman, Mermelstein & Horowitz, P.A. appeals from the oral ruling and 

minute order entered by the district court (Hon. Thomas F. Hogan) on March 8, 

2019, in Yankton Sioux Tribe v. Kempthorne, et al., Case No. 1:03-cv-01603, 

denying the firm’s motion to intervene.  No official reporter citation exists.  The 

transcript reflecting the oral ruling is available at ECF Docket No. 100.   

                                           
* The successors to the federal public officers named in the district court are 
substituted as parties under Federal Rule of Appellate Procedure 43(c)(2). 
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C. Related Cases.   

This case has not previously been before this Court or any other court.  

Counsel is unaware of any related cases, as defined by D.C. Circuit Local Rule 

28(a)(1)(C), pending in this Court or any other court.   

s/ Amelia G. Yowell   
AMELIA G. YOWELL 
 
Counsel for Federal Appellees 
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INTRODUCTION 

The Yankton Sioux Tribe sued the Secretary of the Interior and the Secretary 

of the Treasury (“Secretaries”), claiming that the United States failed to properly 

account for the Tribe’s trust funds.  During settlement discussions, the Tribe fired 

its original counsel, Herman, Mermelstein & Horowitz (which has since changed 

its name to “Herman Law”).  Herman Law then moved to intervene in the action to 

assert a charging lien for its attorneys’ fees based on an alleged contingency-fee 

agreement with the Tribe.  The district court denied Herman Law’s motion, 

holding that the Tribe had not waived its sovereign immunity and that Herman 

Law was therefore precluded from asserting a charging lien against the Tribe. 

 The district court’s decision should be affirmed because Herman Law’s 

complaint in intervention is barred by the sovereign immunity of both the United 

States and the Tribe.   

STATEMENT OF JURISDICTION 

 (A) The district court had jurisdiction under 28 U.S.C. § 1331 and § 1362 

because the action arose under federal statutes governing tribal trust accounting 

and was brought by a federally recognized Indian tribe.  Appendix (“A”) 18–28. 

 (B) Herman Law appeals from the district court’s denial of its motion for 

intervention as of right, which is “an appealable final order.”  Fund for Animals, 

Inc. v. Norton, 322 F.3d 728, 732 (D.C. Cir. 2003); accord Alternative Research & 
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Development Foundation v. Veneman, 262 F.3d 406, 410 (D.C. Cir. 2001).  This 

Court has jurisdiction under 28 U.S.C. § 1291.   

(C) The district court issued its ruling from the bench denying Herman 

Law’s motion on March 8, 2019.  A193–99; see also A15 (March 8, 2019 Minute 

Entry).  Herman Law timely filed its notice of appeal 27 days later, on April 4, 

2019.  A211; cf. Fed. R. App. P. 4(a)(1)(B). 

(D) As described above, the appeal is from an appealable final order. 

STATEMENT OF THE ISSUES 

 1. Whether federal sovereign immunity bars Herman Law from attaching 

an attorneys’ fees lien to money in the Judgment Fund of the U.S. Treasury.  

 2. Whether tribal sovereign immunity bars Herman Law from asserting 

an attorneys’ fees lien in an action that Herman Law filed against the United States 

on behalf of the Tribe.   

 3. Whether Herman Law may evade sovereign immunity by 

characterizing its claim for attorneys’ fees as a counterclaim for recoupment. 

PERTINENT STATUTES  

 The pertinent statutory provisions appear in the addendum following this 

brief.  
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STATEMENT OF THE CASE 

A. Background  

In 2003, the Tribe sued the Secretaries, seeking a declaration that the United 

States failed to properly account for the Tribe’s trust funds and an injunction 

requiring an accounting of those funds.  A18–28.  The Tribe and the Secretaries 

engaged in settlement discussions for years.  In October 2018, the parties reached a 

settlement agreement in principle.  ECF No. 83, Parties’ Joint Status Report ¶¶ 1–4 

(Oct. 5, 2018).  The Tribe’s General Council approved the proposed settlement 

agreement on January 24, 2019.  ECF No. 99, Parties’ Joint Status Report ¶¶ 1–2 

(Feb. 8, 2019).  The Department of Justice is undertaking its final settlement 

review and approval process.  ECF No. 112, Parties’ Joint Status Report ¶ 2 

(Sept. 23, 2019). 

B. Herman Law’s complaint in intervention   

 On May 21, 2012, in the midst of settlement discussions, the Tribe fired its 

original counsel, Herman Law.  ECF No. 69, Motion for Withdrawal and to 

Intervene ¶ 4 (Aug. 7, 2012); ECF No. 88, Tribe Supplemental Brief 14–15.  

Herman Law then moved to intervene under Federal Rule of Civil Procedure 24 to 

assert a charging lien for attorneys’ fees “against any recovery by Plaintiff 

Yankton Sioux Tribe in this action, by settlement or judgment.”  A54, ¶ 1; see also 

ECF No. 69, Motion for Withdrawal and to Intervene ¶¶ 8–9.  Herman Law asked 
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that “Intervenor’s charging lien be paid and satisfied first as a matter of priority 

from any amounts to which Plaintiff Yankton Sioux Tribe may be entitled.”  A54, 

¶ 2.  In support, Herman Law attached a purported contingency-fee agreement with 

the Tribe.  A56.  According to Herman Law, this agreement entitles the firm to 

25% of any future settlement proceeds.  A53.  The agreement lacks a clause in 

which the Tribe waives tribal sovereign immunity from suit over the agreement.  

A53; see also Opening Brief 5 n.5. 

 The Tribe opposed Herman Law’s motion to intervene on many grounds, 

including that tribal sovereign immunity barred Herman Law’s lien and that 

Herman Law did not have a valid contingency-fee agreement with the Tribe.  

ECF No. 72, Plaintiff’s Opposition to Motion to Intervene 4–11 (Aug. 21, 2012). 

 The Secretaries also opposed the motion.  ECF No. 73, Secretaries’ 

Response in Opposition to Motion to Intervene (Aug. 21, 2012).  They argued that 

Herman Law failed to satisfy the requirements of Rule 24(a) or (b).  Id. at 2–4.  

And even if Herman Law could intervene under Rule 24, the Tribe’s sovereign 

immunity barred the claim.  Id. at 4–5.  The Secretaries discussed one case 

addressing tribal immunity, but they relied more broadly on precedent denying 

intervention when the sovereign immunity of the United States or a state barred the 

claim that the intervenor sought to assert.  Id. at 5.  In particular, the Secretaries 

relied on Watters v. WMATA, 295 F.3d 36, 40–42 (D.C. Cir. 2002), in which this 
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Court held that the sovereign immunity of the Washington Metropolitan Area 

Transit Authority (“WMATA”)—an entity clothed with the immunity of the 

District of Columbia, Maryland, and Virginia—barred both the imposition and 

enforcement of a lien for attorneys’ fees.  Id. 

 The parties completed briefing in August 2012.  Six years later, the district 

court allowed the parties to file supplemental briefs citing any new legal authority 

relevant to the motion to intervene.  ECF No. 85, Order (Oct. 11, 2018).  The Tribe 

and Herman Law submitted supplemental memoranda; however, as permitted by 

the court’s order, the Secretaries rested on their initial opposition.   

C. The district court’s ruling  

After oral argument, the district court ruled from the bench and denied 

Herman Law’s motion.  A193–99.  The court determined that Herman Law met 

Rule 24(a)(2)’s requirements to intervene as a matter of right, but that tribal 

sovereign immunity barred Herman Law’s charging lien absent a waiver from the 

Tribe.  A194–95.  The district court determined that the Tribe had not waived its 

sovereign immunity from suit in either the contingency-fee agreement or the 

Tribe’s corporate charter and bylaws.  A195–99.   

The district court recognized Herman Law’s concerns that “they performed 

services for several years, that they had what they thought was a settlement, they 

thought it was approved, that they had been authorized to accept the settlement and 
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deposit the funds in their bank account, and then the rug was pulled out from under 

them at the last minute and new lawyers came in and negotiated a new settlement, 

and they were left out.”  A199.  But, as the court explained, the “problem” stems 

“from the drafting of the original fee agreement with the Tribe.”  A195.  According 

to the court:  “There’s a lesson when you negotiate with an independent nation, or 

whatever nation it is, that you have alternative dispute resolution mechanisms in 

the [contract] or a waiver of sovereign immunity, which did not happen.”  Id. 

The district court also held that Herman Law incorrectly relied on cases 

holding that counterclaims for recoupment were not barred by sovereign immunity.  

A197–98.  The court determined that Herman Law’s complaint in intervention was 

not properly characterized as a claim for recoupment because it did “not arise from 

the same transaction or occurrence grounded in the main litigation.”  A197.  

Rather, the firm’s charging lien arose from the Tribe’s failure to pay its attorneys 

for their work.  A197–98.   

Herman Law now appeals.  A211. 

SUMMARY OF ARGUMENT 

 1. Herman Law’s intervention is barred by federal sovereign immunity.  

Herman Law seeks an order “requiring that Intervenor’s charging lien be paid and 

satisfied first as a matter of priority from any amounts to which Plaintiff Yankton 

Sioux Tribe may be entitled.”  A54.  In other words, Herman Law wants the 
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United States to pay a portion of the settlement proceeds to Herman Law before 

paying the rest to the Tribe.  But it is well-settled that creditors may not attach liens 

to money in the hands of the United States without the consent of Congress, which 

has not been given here.   

 2. The Tribe’s sovereign immunity also bars Herman Law’s complaint in 

intervention.  Herman Law concedes that the Tribe has not waived its sovereign 

immunity and the firm therefore could not bring an “independent suit” against the 

Tribe for breach of contract.  The firm instead argues that tribal immunity does not 

apply because intervening to assert and enforce a lien in the Tribe’s pending action 

against the Secretaries is not a “suit.”  That argument is meritless.  Like federal 

sovereign immunity, tribal sovereign immunity extends to claims characterized as 

liens and asserted in pending actions.  Herman Law’s charging lien would function 

like a claim for money damages.  The firm filed a “complaint in intervention” that 

seeks a portion of the Tribe’s future settlement proceeds.  The Tribe disputes that it 

has a contractual obligation to Herman Law and, under District of Columbia 

common law, that contract dispute must be litigated.  If Herman Law prevails, its 

fees would be paid out of the Tribe’s settlement funds and would reduce the 

balance paid to the Tribe’s treasury.  The Tribe’s sovereign immunity protects it 

from litigation on this issue and from any lien against its recovery.  
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 3. In some circumstances, sovereign immunity does not operate to bar a 

counterclaim against a sovereign for recoupment.  But Herman Law’s claim for 

attorneys’ fees cannot be characterized as a counterclaim for recoupment.  Its claim 

is not a counterclaim because no claim has been asserted against Herman Law in 

the underlying action, and its claim is not for recoupment because it does not arise 

from the same transaction or occurrence as the Tribe’s claims against the United 

States.   

 The district court’s denial of Herman Law’s motion to intervene should be 

affirmed. 

STANDARD OF REVIEW 

 This Court reviews a district court’s denial of a motion to intervene “de novo 

for issues of law, for clear error as to findings of fact and for abuse of discretion on 

issues that involve a measure of judicial discretion.”  Defenders of Wildlife v. 

Perciasepe, 714 F.3d 1317, 1322 (D.C. Cir. 2013) (internal quotation marks 

omitted); see also Fund for Animals, Inc., 322 F.3d at 732.  The application of 

sovereign immunity raises questions of law that are reviewed de novo.  See In re 

Subpoena in Collins, 524 F.3d 249, 251 (D.C. Cir. 2008); Cherokee Nation of 

Oklahoma v. Babbitt, 117 F.3d 1489, 1497–98 (D.C. Cir. 1997).   
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ARGUMENT 

 Sovereign immunity is a jurisdictional bar to suit.  Settles v. U.S. Parole 

Commission, 429 F.3d 1098, 1105 (D.C. Cir. 2005); Dep’t of Army v. Federal 

Labor Relations Authority, 56 F.3d 273, 275 (D.C. Cir. 1995).  The district court 

correctly held that Herman Law’s claim for attorneys’ fees was barred by the 

Tribe’s sovereign immunity from suit.  The district court may alternatively be 

affirmed because the United States’ own sovereign immunity bars Herman Law 

from attaching a lien to money in the Judgment Fund of the U.S. Treasury.  As a 

jurisdictional issue, a court may consider federal sovereign immunity at any time 

during a pending case, whether raised by a party or by the court on its own motion.  

See Settles, 429 F.3d at 1105; Dep’t of Army, 56 F.3d at 275. 

I. Federal sovereign immunity bars Herman Law’s complaint in 
intervention because it would encumber money in the hands of 
the United States.  

Under District of Columbia common law, when a client has agreed that an 

attorney’s fees are to be paid out of any funds recovered, the attorney may assert a 

charging lien in the client’s action.  Elam v. Monarch Life Insurance Co., 598 A.2d 

1167, 1171 (D.C. 1991); see also Wolf v. Sherman, 682 A.2d 194, 199–200 (D.C. 

1996).  The lien is “the right of an attorney to encumber money payable to the 

client until the attorney’s fees have been properly determined and paid.”  Watters, 

295 F.3d at 40 n.8 (alterations and omissions omitted) (quoting Black’s Law 
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Dictionary 933 (7th ed. 1999)).  Invoking this common-law precept, Herman Law 

asserts a charging lien on any future settlement proceeds between the Tribe and the 

United States, based on its alleged contingency-fee contract with the Tribe.  A52–

54. 

But Herman Law is barred from encumbering any settlement or judgment in 

this case because of the United States’ sovereign immunity.  The Secretaries will 

pay any future settlement or judgment from the Judgment Fund, which is governed 

by 31 U.S.C. § 1304 and administered by the Secretary of the Treasury.  It is “long 

settled” that federal sovereign immunity prohibits creditors from attaching and 

enforcing liens on money in the government’s hands.  Dep’t of Army v. Blue Fox, 

Inc., 525 U.S. 255, 257 (1999); accord United States v. Ansonia Brass & Copper 

Co., 218 U.S. 452, 469–71 (1910) (state-law lien could not attach against a vessel 

owned by the United States without the express consent of the government).  This 

is true even when the government intends to pay out the money to a third party at a 

later date.  See Kalodner v. Abraham, 310 F.3d 767, 770 (D.C. Cir. 2002) (“[T]he 

sine qua non of federal sovereign immunity is the federal government’s possession 

of the money in question.”); Arizona v. Bowsher, 935 F.2d 332, 334 (D.C. Cir. 

1991) (“When the United States sets aside money for the payment of specific 

debts, it does not thereby lose its property interest in that money.”). 
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Applying these fundamental principles of sovereign immunity, this Court 

has recognized that liens for attorneys’ fees may not be asserted against state funds 

without the state’s consent.  Watters, 295 F.3d at 41.  In Watters, the sovereign 

immunity of WMATA barred both the imposition of an attorney’s lien for fees in 

his former client’s action against WMATA and the attorney’s subsequent action 

against WMATA after it paid out the entire settlement amount without reserving 

his claimed fees.  Id. at 40–42.  That result flowed from “the same considerations 

that have led courts to hold that public funds are generally immune from equitable 

liens and garnishments unless expressly permitted by statute.”  Id. at 41. 

Other courts of appeals have likewise held that attorneys’ fees liens may not 

be asserted against money in the U.S. Treasury.  In Knight v. United States, 982 

F.2d 1573, 1577–79 & n.9 (Fed. Cir. 1993), the Federal Circuit held that sovereign 

immunity precluded an attorney from enforcing a fee-related lien against backpay 

wages that the Department of the Interior had already paid to its employees.  In 

Harger v. Dep’t of Labor, 569 F.3d 898, 903–06 (9th Cir. 2009), the Ninth Circuit 

similarly held that federal sovereign immunity barred an attorneys’ fees lien 

seeking a percentage of the government’s payments to individuals under the 

Energy Employees Occupational Illness Compensation Program Act.   

Herman Law’s lien is barred for the same reasons.  Any money that the 

Secretaries might pay to the Tribe is currently government property and “fully 
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protected by sovereign immunity.”  Kalodner, 310 F.3d at 770; accord Buchanan 

v. Alexander, 45 U.S. 20, 20–21 (1846); Knight, 982 F.2d at 1578.  Thus, Herman 

Law may not seek a percentage of that money without the United States’ consent.  

Kalodner, 310 F.3d at 770; Harger, 569 F.3d at 903, 905.   

Herman Law concedes that the United States has not waived its sovereign 

immunity.  See Opening Brief 12 n.10.  But the firm argues that its complaint in 

intervention does not implicate federal sovereign immunity because the lien would 

not “compel or restrain the United States.”  Id.  But Herman Law is wrong:  the 

Secretary of the Treasury may certify payment out of the Judgment Fund only as 

“specified in the judgment[].”  31 U.S.C. § 1304(a).  Herman Law wants the 

consent judgment in the underlying action to provide that the United States must 

pay the firm 25% of the settlement amount and, consequently, must pay the Tribe 

only 75% of that amount.  A54.  That demand directly “restrain[s] . . . the 

government’s payment of its obligations” to the Tribe.  Knight, 982 F.2d at 1578.  

As a result, the lien would improperly “encumber the funds in the possession of the 

federal government.”  Harger, 569 F.3d at 905.   

Herman Law argues that sovereign immunity bars only “independent suits” 

against sovereigns and that its charging lien is not such a suit.  Opening Brief 8–12.  

That artificial distinction has no basis in the law.  As this Court has recognized, 

sovereign immunity bars the imposition of a charging lien against a sovereign 
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defendant as well as any subsequent stand-alone action for breach of the lien.  See 

Watters, 295 F.3d at 41.  This is because liens are “merely a means to the end of 

satisfying a claim for the recovery of money.”  Blue Fox, 525 U.S. at 262; see also 

Elam, 598 A.2d at 1170 (rejecting the “strained distinction between a cause of 

action under the fee agreement and a lien”).  The goal of Herman Law’s lien “is to 

seize or attach money in the Government’s hands as compensation” for the Tribe’s 

failure to pay its attorneys’ fees.  Blue Fox, 525 U.S. at 255.  That type of claim—

no matter how asserted—is barred by federal sovereign immunity.  See id. at 262.   

II. Tribal sovereign immunity independently bars Herman Law’s 
complaint in intervention.    

A. Herman Law’s complaint in intervention is a suit against 
the Tribe. 

The fundamental principles of sovereign immunity discussed above (pp. 9–

13) generally apply to suits against tribes.  Indian tribes possess the same 

“common-law immunity from suit traditionally enjoyed by sovereign powers.”  

Michigan v. Bay Mills Indian Community, 572 U.S. 782, 788 (2014) (internal 

quotation marks omitted).  A tribe is subject to suit, including state-law contract 

suits, “only where Congress has authorized the suit or the tribe has waived its 

immunity.”  Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 

U.S. 751, 754 (1998).   
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Herman Law identifies no relevant federal abrogation of tribal sovereign 

immunity, nor does it challenge the district court’s conclusion that the Tribe has 

not waived its sovereign immunity.  Opening Brief 5 n.5; A194–99.  Herman Law 

instead argues that tribal sovereign immunity bars only “independent actions filed 

in the courts seeking judgments against sovereign tribes.”  Opening Brief 8.  The 

firm contends that its assertion of a charging lien “is not a ‘suit’ against a 

sovereign” because it “implicates neither the coercive power of the court nor the 

possibility of a judgment that would be paid from the Yankton Sioux Tribe’s 

treasury.”  Id. at 12.  Herman Law is wrong on all counts. 

First, the term “suit” has long been broadly defined as “the prosecution of 

some demand in a Court of justice.”  Cohens v. Virginia, 19 U.S. 264, 407 (1821).  

Immunity from “suit” accordingly “embodies the broad principle that the 

[sovereign] is not subject to legal proceedings, at law or in equity or judicial 

process without its consent.”  Bonnet v. Harvest (U.S.) Holdings, Inc., 741 F.3d 

1155, 1159 (10th Cir. 2014) (internal quotation marks and emphasis omitted).  

Herman Law’s “complaint in intervention” comes within this broad conception of 

“suit.”  The complaint seeks to establish a charging lien for attorneys’ fees and 

costs against any recovery by the Tribe by settlement or judgment.  A52–54.  That 

asserted lien is the functional equivalent of a claim for money damages against the 

Tribe for breach of contract.  See Blue Fox, 525 U.S. at 262–63.   
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Second, the assertion of a charging lien for attorneys’ fees subjects the client 

or former client to the coercive power of the court.  The Tribe disputes that it has a 

contractual obligation to Herman Law.  ECF No. 72, Plaintiff’s Opposition to 

Motion to Intervene 7–10.  When presented with a disputed charging lien, a client 

must come forward to challenge the attorney’s entitlement to fees just as it would 

if it were named as a defendant in a suit for breach of contract.  See Falcone v. 

Hall, 235 F.2d 860, 862 (D.C. Cir. 1956) (when presented with a lien for attorneys’ 

fees, the client must “have an opportunity to be heard as to whether the underlying 

contract was entered into and, if so, whether it was in any way oppressive, unfair, 

or contrary to public policy”).  The court must first determine whether the 

contingency-fee agreement is valid.  See Elam, 598 A.2d at 1168–71; accord 

District of Columbia Redevelopment Land Agency v. Dowdey, 618 A.2d 153, 159–

60 (D.C. 1992) (determining that the “record evidence of the parties’ agreement is 

sufficiently clear to support the finding of an equitable lien on the Baylies’ 

property under these facts”); Democratic Central Committee v. WMATA, 941 F.2d 

1217, 1219 (D.C. Cir. 1991) (recognizing that a valid contract is necessary for the 

existence of an attorney’s lien). 

If the agreement is valid, the court must then determine “the value of the 

services which [the attorney] actually performed.”  Friedman v. Harris, 158 F.2d 

187, 188 (D.C. Cir. 1946) (remanding for a full hearing on intervention to assert an 
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attorneys’ fees lien and noting that the attorney’s lien “can claim only the value of 

the services which he actually performed” because “[o]therwise his client’s right to 

choose her own lawyer would have little practical value”); see also Kaushiva v. 

Hutter, 454 A.2d 1373, 1375 (D.C. 1983) (holding that an attorney is entitled to the 

full amount of his contingency fee only if a court finds that he “had substantially 

performed under the contract”).  Sovereign immunity protects the sovereign from 

the burdens of defending a suit, not just from the ultimate payment of damages.  

See Bonnet, 741 F.3d at 1157 (tribal sovereign immunity is “an immunity from suit 

rather than merely a defense to liability” (internal quotation marks omitted)). 

Third, it does not matter that, if Herman Law were to prevail, the fees would 

be paid by the federal government before the money is deposited in the Tribe’s 

treasury.  See Opening Brief 12.  The practical effect would be the same:  if 

Herman Law’s fees come out of the settlement funds, the Tribe will receive less 

money, and the balance of its treasury will be reduced.  Put simply, Herman Law 

“is attempting to secure compensation through an indirect procedure when [it] 

cannot do so directly.”  Harger, 569 F.3d at 905. 

B. The Tribe’s sovereign immunity protects it from litigation 
over Herman Law’s entitlement to a share of its settlement 
proceeds. 

Herman Law also argues that its charging lien is not a “suit” covered by 

tribal sovereign immunity because its interest in attorneys’ fees arose by “operation 
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of law” once the Tribe executed the contingency-fee agreement in 2003; in other 

words, the Tribe “divested itself” of its interest more than 16 years ago.  Opening 

Brief 13–15.  That argument fails. 

As explained above (pp. 14–16), District of Columbia common law does not 

automatically grant an attorney a share of a settlement or judgment upon the mere 

assertion of a charging lien.  See Falcone, 235 F.2d at 862.  Such a lien does not 

preclude a client or former client from contesting the validity of a fee agreement or 

disputing the amount of any fees owed.  The Tribe’s sovereign immunity protects 

it from litigation on these disputed issues.  Kiowa Tribe, 523 U.S. at 755–60.   

Herman Law may not circumvent sovereign immunity by arguing that its 

lien operates against only the Tribe’s property and not against the Tribe itself.  See 

Opening Brief 12, 14–15.  The Supreme Court has long held that sovereign 

immunity bars suits against the sovereign’s property.  See The Siren, 74 U.S. (7 

Wall.) 152, 154 (1869) (“[T]here is no distinction between suits against the 

government directly, and suits against its property.”).  For example, in United 

States v. Alabama, 313 U.S. 274 (1941), the Court held that state tax liens imposed 

on property bought by the United States could not be enforced through a judicial 

sale of the property.  The Court explained that a “proceeding against property in 

which the United States has an interest is a suit against the United State,” and that 

suit is therefore barred by sovereign immunity.  Id. at 282; see also Minnesota v. 
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United States, 305 U.S. 382, 386–87 (1939) (holding that a state court 

condemnation action to obtain a right of way across land held in trust by the United 

States for individual Indians may not proceed because Congress had not waived 

the United States’ sovereign immunity).   

The Supreme Court has applied this principle to Indian tribes as well as to 

the United States, recently rejecting the argument that its precedent allowed an in 

rem exception to tribal sovereign immunity.  Upper Skagit Indian Tribe v. 

Lundgren, 138 S. Ct. 1649, 1651–53 (2018); see also Cayuga Indian Nation of 

New York v. Seneca County, 761 F.3d 218, 220–21 (2d Cir. 2014) (per curiam) 

(holding that tribal immunity barred foreclosure proceedings against real property 

owned by an Indian tribe to recover unpaid property taxes and “declin[ing] to draw 

the novel distinctions—such as a distinction between in rem and in personam 

proceedings—that Seneca County has urged [the court] to adopt”).1 

As the district court observed, Herman Law could have protected its interest 

by insisting in its contingency-fee agreement on a waiver of tribal sovereign 

immunity.  A195.  Herman Law suggests that it made a deliberate decision not to 

include such a waiver clause in its agreement with the Tribe because it always 

                                           
1 In Upper Skagit, the Supreme Court remanded to the Washington Supreme Court 
to consider the plaintiffs’ separate argument that sovereign immunity has not 
historically been understood to bar certain quiet title actions.  138 S. Ct. at 1653–
55.  No such action is at issue in the present case. 
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intended to collect its fees through a charging lien under District of Columbia law 

“without implicating sovereign immunity.”  Opening Brief 15.  But even if 

Herman Law had so reasoned when entering into the agreement with the Tribe, 

Herman Law was mistaken as a matter of law in believing that a charging lien does 

not implicate sovereign immunity.  Moreover, attorneys contracting with tribes can 

include waivers of sovereign immunity in their representation agreements.  And if 

a tribe declines to waive its sovereign immunity, the attorney may decline to 

represent the tribe.  Once there is a waiver, an attorney may recover any unpaid 

fees through a fees lien or a separate breach of contract action.2   

If Herman Law is instead arguing that the District of Columbia’s common 

law allowing charging liens abrogated the Tribe’s sovereign immunity, that 

argument also lacks merit.  It is firmly established that state law may not abrogate 

tribal sovereign immunity.  Bay Mills, 572 U.S. at 789 (tribal immunity from suit 

“is a matter of federal law and is not subject to diminution by the states” (internal 

quotation marks omitted)); see also Kiowa Tribe, 523 U.S. at 755–60. 

                                           
2 In Bay Mills, 572 U.S. at 799 n.8, the Supreme Court reserved the question 
whether sovereign immunity would apply if a “plaintiff who has not chosen to deal 
with a tribe[] has no alternative way to obtain relief for off-reservation commercial 
conduct.”  The Supreme Court has expressed no sympathy for commercial parties 
who simply fail to address sovereign immunity in their contracts. 
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C. Far from supporting Herman Law, Watters and Knight 
confirm that tribal sovereign immunity bars the complaint 
in intervention. 

Herman Law concedes that the Tribe’s sovereign immunity would bar it 

from bringing an “independent suit” against the Tribe for breach of the 

contingency-fee agreement.  Opening Brief 15.  It then characterizes Watters and 

Knight as “independent suits” and tries to distinguish them from its charging lien.  

Opening Brief 16–17.  That is a distinction without a difference.  To be sure, 

Watters and Knight involved different procedural postures, but nothing in those 

cases suggests that sovereign immunity does not apply to a lien like the one here.  

To the contrary, both Watters and Knight recognize that liens for attorneys’ fees—

regardless of when and how they are asserted—are claims covered by sovereign 

immunity.   

In Watters, an attorney asserted a lien in his client’s action against 

WMATA, but WMATA ignored it and paid the entire settlement amount to the 

client.  295 F.3d at 38–39.  The attorney then sued WMATA in a separate action 

for breaching the lien.  Id. at 39.  This Court held that WMATA partook of the 

sovereign immunity of the District of Columbia, Maryland, and Virginia and thus 

was “immune from the imposition or enforcement of an attorney’s lien.”  Id. at 41.  

The Court based this conclusion on well-established precedent holding that 

sovereign immunity barred liens and related devices like garnishment.  Id. at 40–41 
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& n.6.  The Court rejected the attorney’s attempt to distinguish between his 

assertion of the lien in his former client’s action and his separate action for breach 

of that lien.  Id. at 41.  As the Court noted, sovereign immunity prevented the 

attorney from placing a lien on WMATA’s property in the first place.  Id. 

Likewise, in Knight, a law firm asked the Department of the Interior to 

withhold its fees from its clients’ backpay awards.  982 F.2d at 1576.  Interior 

denied the request for fees and paid the firm’s clients the full amount of their 

backpay.  Id.  The firm sued Interior for its attorneys’ fees, asserting several 

grounds for its alleged right to fees, including the fee provisions of the Back Pay 

Act and an Alaska lien statute.  Id.  The Federal Circuit rejected those theories.  In 

particular, the court held that federal sovereign immunity barred the firm from 

asserting any state-law lien rights.  Id. at 1578–79.  It explained that the firm’s 

claim for fees under Alaska law was a separate claim against Interior that “must 

have its own consensual basis.  It is not sufficient that the government is before the 

court on a different claim to which it has consented.”  Id.  Because the United 

States had not waived its sovereign immunity as to the Alaska fee lien statute, the 

attorney’s “claim for enforcement of an attorney’s lien against the government” 

fell within “the general category of lien actions barred by sovereign immunity.”  

Id. 
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Herman Law may not circumvent sovereign immunity by artificially 

distinguishing between (1) asserting a lien in an ongoing action filed by its client 

and (2) seeking to recover its fees in a separate action.  As in Watters and Knight, 

Herman Law’s complaint in intervention seeks attorneys’ fees from a sovereign 

without its consent.  See supra p. 14–16.  Tribal sovereign immunity bars the firm 

from seeking those fees in either a stand-alone action or in this ongoing action.  

Watters, 295 F.3d at 41.  It is irrelevant that the Tribe is before the Court on its 

own distinct claims.  Knight, 982 F.2d at 1579.   

III. Herman Law may not evade the sovereign immunity of the United 
States or the Tribe by characterizing its lien as a counterclaim for 
recoupment. 

Sovereign immunity bars nearly all counterclaims against a sovereign.  See 

United States v. Shaw, 309 U.S. 495, 501–03 (1940); Wichita & Affiliated Tribes of 

Oklahoma v. Hodel, 788 F.2d 765, 773–74 (D.C. Cir. 1986).  Some courts have 

recognized a narrow exception for counterclaims for recoupment.  See, e.g., 

Quinault Indian Nation v. Pearson for Estate of Comenout, 868 F.3d 1093, 1099–

1100 (9th Cir. 2017); United States v. Forma, 42 F.3d 759, 764–65 (2d Cir. 1994); 

Frederick v. United States, 386 F.2d 481, 488 (5th Cir. 1967).  This limited 

exception derives from the concept of implied waiver:  when a sovereign files a 

lawsuit, it impliedly waives its “immunity as to claims of the defendant which 

assert matters in recoupment.”  Frederick, 386 F.2d at 488.   A defendant thus may 
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“recoup on a counterclaim an amount equal to the principal claim.”  Forma, 42 

F.3d at 764 (quoting United States v. U.S. Fidelity & Guaranty Co., 309 U.S. 506, 

511 (1940)).  Significantly, a counterclaim for recoupment arises only out of the 

same transaction or occurrence as the sovereign’s claim.  Frederick, 386 F.2d at 

488.  If the defendant’s claim arises from a different transaction or occurrence, 

then it is not a claim for recoupment and may be asserted only if the sovereign has 

otherwise waived its sovereign immunity.  Id.  Here, Herman Law fails to establish 

a waiver because its attorneys’ fees lien is not a counterclaim for recoupment.   

First, Herman Law may not bring a counterclaim to “recoup” any damages 

that it might owe, because neither the United States nor the Tribe has sued Herman 

Law.  Claims for recoupment may be brought only by a defendant to reduce a 

sovereign plaintiff’s recovery.  United States v. Washington, 853 F.3d 946, 968–69 

(9th Cir. 2017); see also Nashville Lodging Co. v. Resolution Trust Corp., 59 F.3d 

236, 246 (D.C. Cir. 1995) (recoupment is a “procedural device[] by which a 

defendant seeks to reduce the amount he owes to a plaintiff by the value of the 

plaintiff’s cross-obligations to the defendant”).  Here, Herman Law is not a 

defendant, and there is no judgment against it that could be reduced.  The firm’s 

claim is simply not a counterclaim.   

Second, as the district court determined, Herman Law’s complaint in 

intervention does not arise out of the same transaction or occurrence as the Tribe’s 
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claims against the Secretaries.  A197–98; see Frederick, 386 F.2d at 488.  The 

Tribe’s claims arise out of the United States’ management of its trust funds.  A18–

28.  By contrast, Herman Law seeks money damages for an alleged breach of 

contract by the Tribe.  A52–56.  That the contingency-fee contract concerned the 

Tribe’s representation in the trust litigation does not mean that the claims arise out 

of the same transaction or occurrence.  See Opening Brief 19–21.   

The district court also correctly noted that Herman Law relies on two 

inapposite district court cases.  A198; see also Opening Brief 20.  In the first, the 

Guidiville Rancheria of California tribe sued the City of Richmond for breach of 

contract and also sought attorneys’ fees under that contract.  Guidiville Rancheria 

v. United States, No. 12-cv-1326, 2015 WL 4934408, at *2, 5 (N.D. Cal. Aug. 18, 

2015), aff’d in part and vacated in part, 704 F. App’x 655 (9th Cir. 2017).  The 

court permitted the City to assert a counterclaim against the tribe for attorneys’ 

fees under the same contract.  Id. at *5.  The court explained that “by asserting a 

claim for attorneys’ fees under the [contract] against the City as part of their claim 

for breach of contract,” the Guidiville tribe “expressly consented to this Court’s 

jurisdiction to decide the issue of attorneys’ fees against the Tribe as well.”  Id.  

But unlike in Guidiville, the Tribe’s original case against the United States has 

nothing to do with attorneys’ fees.  Nor does it rely on the alleged contingency-fee 

agreement between Herman Law and the Tribe.    
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Elem Indian Colony of Pomo Indians v. Ceiba Legal, LLP, 230 F. Supp. 3d 

1146, 1149–50 (N.D. Cal. 2017), is similarly irrelevant.  The tribe in that case 

originally sued for trademark infringement under the Lanham Act, which contains 

a fee-shifting provision, 15 U.S.C. § 1117(a).  After the tribe lost, the court held 

that the defendants could move for attorneys’ fees under the Lanham Act.  230 

F. Supp. 3d at 1149–50.  Tribal sovereign immunity was not a bar, the court 

explained, because the tribe could not “invoke provisions of the Lanham Act to 

supports its claims yet avoid the legal effects of other provisions that do not work 

in its favor.”  Id. at 1150.  By contrast, here the Yankton Sioux Tribe never sued 

Herman Law.  Nor did Herman Law rely on a statute with a relevant attorneys’ 

fees provision.  

Recoupment is unavailable to Herman Law because its claim for attorneys’ 

fees does not arise out of the same transaction or occurrence as the Tribe’s claims 

against the Secretaries.   
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CONCLUSION 

 For these reasons, the denial of Herman Law’s motion to intervene should be 

affirmed. 
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ADDENDUM 

31 U.S.C. § 1304 ...................................................................................................... 1a 
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31 U.S.C.  § 1304 

§ 1304  Judgments, awards, and compromise settlements. 

(a) Necessary amounts are appropriated to pay final judgments, awards, 
compromise settlements, and interest and costs specified in the judgments or 
otherwise authorized by law when-- 

 (1) payment is not otherwise provided for; 

 (2) payment is certified by the Secretary of the Treasury; and 

 (3) the judgment, award, or settlement is payable-- 

  (A) under section 2414, 2517, 2672, or 2677 of title 28; 

  (B) under section 3723 of this title; 

  (C) under a decision of a board of contract appeals; or 

(D) in excess of an amount payable from the appropriations of an 
agency for a meritorious claim under section 2733 or 2734 of title 10, 
section 715 of title 32, or section 20113 of title 51. 

. . . .  
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