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UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 
 

 
ANGELITA M. CHEGUP, et. al, 
 
Plaintiffs 
 
 v. 
 
UTE INDIAN TRIBE OF THE UINTAH 
AND OURAY RESERVATION, et al., 

 
Defendants. 

 

 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFFS’ MOTION FOR  

COSTS AND FEES 
  

Civil Case No. 2:19-cv-00286-DAK-
PMW 

 
Judge Dale A. Kimball 

Magistrate Judge Paul M. Warner 
 

 
Defendants Edred Secakuku, Ronald Wopsock, and Sal Wopsock (collectively, 

“Defendants”) submit this Memorandum in Opposition to Plaintiffs’ Motion for Costs and 

Fees.  In support of their opposition Defendants state as follows: 

INTRODUCTION 
 

 Plaintiffs have created a procedural morass by taking multiple, inconsistent 

positions regarding their service of process and now seek to hold Defendants responsible 

for the problems Plaintiffs have created.  Plaintiffs seek costs and fees because, they 

contend, Defendants lacked good cause for refusing to waive service and Defendants 
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evaded service. Plaintiffs’ claim for costs and fees is unsupported by the facts of the case 

or the law.  Plaintiffs’ motion should therefore be denied. 

ARGUMENT 

I. There Is No Factual or Legal Support for Plaintiffs’ Contention that 
Defendants Had a Duty to Waive Service. 

 
 Relying on Fed, R. Civ. P. 4(d)(2), Plaintiffs contend that Defendants are liable for 

expenses of service of process because Defendants failed to sign and return a waiver of 

service.  That rule allows the imposition of expenses on a defendant where the defendant 

“fails, without good cause, to sign and return a waiver requested by a plaintiff.”  Fed. R. 

Civ. P. 4(d)(2).  Plaintiffs acknowledge that good cause excuses a failure to sign.  (Mot. 

for Costs and Fees at p. 5.)  Here, the Defendants had the best imaginable reason for not 

signing and returning the waiver:  when Plaintiffs requested that Defendants sign the 

waiver they had already been served. 

 Plaintiffs filed their Complaint on April 29, 2019. (Dkt. 2.)  Plaintiffs served all eight 

Defendants on June 3, 2019.  (Dkt. 30-37.)  In keeping with the view that Defendants had 

been served on June 3 (which Plaintiffs have still not rejected), Plaintiffs filed a Motion for 

Immediate Release and supporting declarations on June 6, 2019.  (Dkt. 20-25.)  On 

June 7, 2019, counsel for the Defendants entered his appearance.  (Dkt. 27.)  

Defendants’ counsel would not have entered his appearance at that time unless 

Defendants had been served.  The same day, counsel for the parties exchanged email 

messages. (See Mot. for Costs and Fees at pp. 2-3.)  As part of the exchange, Plaintiffs’ 

counsel asked Defendants to waive service.  Defendants’ counsel declined because the 
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Defendants had already been served.  As noted, counsel would not have been having the 

conversation if Defendants had not been served.   

 On July 3, 2019, Defendants, with the stipulation of Plaintiffs, moved for and 

obtained an extension of time to July 12, 2019 within which to respond to the Complaint.  

(Dkt. 42.)  Plaintiffs’  stipulation reflected their position that Defendants had been served 

and were required to respond to the Complaint.  On July 12, 2019, Defendants filed a 

Motion to Dismiss Complaint (Dkt. 45).  As part of it, Defendants argued that the 

Complaint should be dismissed for insufficient service of process.  In their Response in 

Opposition to Defendants’ Motion to Dismiss (Dkt. 47), Plaintiffs contended that 

Defendants’ insufficient service of process argument was premature but did not admit 

that their June 3, 2019 service of process was inadequate.  On the contrary, Plaintiffs 

conducted themselves in a way that would have been appropriate only if they believed 

the June 3 service was adequate.  Defendants filed a Memorandum in Opposition to 

Motion for Immediate Release on July 23, 2019.  (Dkt. 46.)  Plaintiffs continued to pursue 

their motion and filed a Reply in Support of Motion for Immediate Release in which they 

continued to seek immediate release from tribal banishment.  (Dkt. 53.)  Plaintiffs also 

acquiesced in the setting of their motion for hearing.  Continuing to seek affirmative relief 

and compelling Defendants to appear before the Court and defend against the motion 

would have been improper if Plaintiffs believed the Defendants had not been properly 

served.  In short, Plaintiffs have never relinquished their position that their June 3, 2019 

service was effective. 
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 Plaintiffs claim that, “Defendants’ only cause for failing to return a waiver of service 

was their concerted efforts to evade service.”  (Mot. for Costs and Fees at p. 6) (emphasis 

in original).  The facts, as opposed to Plaintiffs’ speculation, show not only that this is 

false, but that Defendants had a compelling reason not to return a waiver. Based on 

Plaintiffs’ proofs of service indicating Defendants had been served June 3, 2019, 

Defendants had good cause to avoid the procedural confusion that would have ensued 

had they accepted a second service.  The reasonableness of Defendants refusal is borne 

out by Plaintiffs’ adherence to the view that the June 3 service was effective.  

 In addition to seeking expenses associated with personal service, Plaintiffs also 

seek attorney fees incurred in responding to Defendants’ Motions to Dismiss which 

Plaintiffs characterize as “inane” and “flippant” (Mot. for Costs and Fees at pp. 2,8), and 

which Plaintiffs say were “based solely on their failure to waive service and continued 

efforts to avoid service (id. at p. 8).  Plaintiffs position is unsupported legally or factually.  

Legally, a party is not entitled to compensation for failure to waive service other than for 

costs directly associated with the service itself.  “[N]o party is required to return the 

acknowledgment and thus submit to mail service. The only penalty Congress intended 

for a party that fails to return the acknowledgment is that the party pay the costs of 

personal service.” McDonald v. United States, 898 F.2d 466, 468 (5th Cir. 1990).  

Factually, all three of Defendants’ motions to dismiss (Dkt. 62, 67, 68) incorporated the 

arguments, including lack of subject matter jurisdiction, raised in the July 12, 2019 Motion 

to Dismiss Complaint (Dkt. 45) Defendants filed after they were served the first time.  It is 
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therefore not true that the dismissal motions were based solely on service of process 

issues. 

 Additionally, as discussed below, Plaintiffs did not even begin their attempt at the 

latest service until the 90-day service deadline created by Fed. R. Civ. P. 4(m) had already 

passed.  As shown in Defendants’ Motions to Dismiss and their supporting memoranda, 

because Plaintiffs’ second service of the Defendants was late, and for other reasons, the 

second service was insufficient.  (Dkt. 62, 67, 68, 76.)  Defendants should not be held 

liable for the cost of service that Plaintiffs knew or should have known would be 

ineffective. 

 Defendants therefore had good cause for declining to sign and return the waiver 

of service and Plaintiffs’ request for expenses should be denied. 

II. Plaintiffs’ Own Evidence Proves that Defendants Did Not Evade 
Service. 

 
 Plaintiffs next contend that Petitioners evaded service.  The evidence submitted in 

support of that contention shows that Plaintiffs made no effort to serve the Defendants 

between June 3, 2019, the date on which Defendants were originally served, and 

September 3, 2019, the date when Plaintiffs contacted process servers to serve the 

Defendants a second time.  (Foster Decl. ¶ 2) (Dkt. 72.)  It shows, further, that after waiting 

three months to attempt to serve the Defendants, Plaintiffs were able to serve them within 

a remarkably short time – just  a few days after contacting their process server. Edred 

Secakuku was served on September 7, Ronald Wopsock on September 12, and Sal 

Wopsock on September 17, 2019  (Dkt. 59-61.)  Although Plaintiffs accuse the 

Defendants of actively trying to avoid service, their proofs of service show that all three 
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Defendants personally accepted service at their homes and that Edred Secakuku did so 

on the process server’s first attempt, Ronald Wopsock on the second attempt, and Sal 

Wopsock on the fourth.  Such is not the behavior of men trying to avoid service. 

 There is therefore no basis for the claim that the Defendants evaded service.  Any 

delays in having them served were caused by Plaintiffs’ adherence to their belief that the 

Defendants had been properly served on June 3 and by Plaintiffs’ three-month delay in 

attempting the second service.  

CONCLUSION 

 For Defendants to have signed and returned a waiver of service when they had 

already been served would have been procedurally improper and would have added fuel 

to the confusion already present in the case.  Defendants therefore  had good cause for 

their refusal.  Furthermore, Plaintiffs evidence shows that, contrary to Plaintiffs’ claim of 

evasion, the Defendants all personally accepted service at their homes within a few days 

after Plaintiffs began their service effort.  There is no basis for Plaintiffs’ motion, and it 

should be denied. 

Respectfully submitted this 8th day of November, 2019. 

 J. PRESTON STIEFF LAW OFFICES, LLC 
 
 /s/_J. Preston Stieff_   
J. Preston Stieff 
Attorney for Defendants  
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CERTIFICATE OF SERVICE 

 
 I certify that on the 8th day of November, 2019, I caused a true and correct copy 
of the foregoing MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
COSTS AND FEES to be filed electronically with the Court which will send notification 
of such filing to all parties of record. 

 
  

/s/_J. Preston Stieff   
J. Preston Stieff 
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