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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 
      ) 
CONFEDERATED SALISH AND ) Cause No.  CV 19-90-M-DLC 
KOOTENAI TRIBES,   ) 
      ) 
  Plaintiff,   )  
      ) BRIEF IN SUPPORT OF MOTION 
 vs.     ) FOR PRELIMINARY INJUNCTION 
      )  
LAKE COUNTY BOARD  )  
OF COMMISSIONERS and   )  
LORI LUNDEEN,    )  
      ) 
  Defendants.   ) 
      ) 

 
 Plaintiff Confederated Salish and Kootenai Tribes (“CSKT” or “Tribes”) 

respectfully submit this brief in support of their Motion for a Preliminary 

Injunction filed pursuant to Fed. R. Civ. P. 65.  The Tribes request that this Court 
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issue a preliminary injunction preventing Defendants from asserting ownership or 

regulatory authority and constructing any roads within the proposed town site of 

Big Arm until such time as this Court has an opportunity to issue a decision on the 

merits of the Tribes’ Quiet Title Claim. 

I. STANDARD OF REVIEW 

Fed. R. Civ. P. Rule 65 establishes the requirements for obtaining a 

preliminary injunction.  To obtain a preliminary injunction, a party must establish 

four criteria for injunctive relief.  Under the traditional test, the court will consider: 

the likelihood of success on the merits, the likelihood of irreparable harm in the 

absence of preliminary relief, the balance between the harm and the injury the 

injunction may inflict on the non-moving party, and whether the injunction is in 

the public interest. Winter v. Nat.  Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).   

The Ninth Circuit may also use the “sliding scale” to assess the four factors, 

which may be appropriate when the plaintiff raises “serious questions going to the 

merits” and the balance of hardships tips in favor of the plaintiff, so long as the 

remaining Winter factors are met.  All. for the Wild Rockies v. Cottrell, 632 F.3d 

1127, 1134-35 (9th Cir. 2011).  Also referred to as the serious questions test, the 

sliding scale allows the court to balance the criteria and permits a stronger showing 

in one area to compensate for a weaker showing of another.   

II. CSKT IS LIKELY TO SUCCEED ON THE MERITS OF THEIR 
CLAIM. 
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The Quiet Title Act (“QTA”) requires a dispute in title to which the United 

States claims an interest.  When an owner’s claimed interest in property conflicts 

with the interest claimed by the United States, there is a disputed title.  The QTA 

provides that two conditions must exist for a federal district court to exercise 

jurisdiction over an action under the Act.  First, the United States must claim an 

interest in the property and second, there must be a disputed title to real property.  

25 U.S.C. § 2409a(a).  However, the Ninth Circuit has held that regardless of 

whether the United States is a necessary party under Fed. R. Civ. P. 19(a), it is not 

an indispensable party to a case brought by a tribe to protect its tribal lands and 

allows a suit to proceed under Fed. R. Civ. P. Rule 19(b).  Puyallup Indian Tribe v. 

Port of Tacoma, 717 F.2d 1251, 1254 (9th Cir. 1983) (citing Fort Mojave Tribe v. 

Lafollette, 478 F.2d 1016, 1017-18 (9th Cir. 1973)).   

The two-part QTA test was articulated in Lesnoi, Inc. v. U.S., 170 F.3d 1188, 

1191 (9th Cir. 1999), and the court stated both conditions must be met in order to 

maintain a QTA action. 

A. The lands at issue are held in trust by the United States for the 
benefit of the CSKT. 
   

Language which merely allows the Secretary of Interior (“Secretary”) to sell 

and dispose of unallotted lands, with proceeds distributed to tribes, is insufficient 

to divest tribes of interest in the land.  Seymour v. Superintendent of Washington 
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State Penitentiary, 368 U.S. 352, 354-56 (1962).  “The effect of any given surplus 

land act depends on the language of the act and the circumstances underlying its 

passage.”  Solem v. Bartlett, 465 U.S. 463, 469 (1984). 

Section 16 of the 1904 Flathead Allotment Act (“FAA”) unequivocally 

authorized the Secretary of Interior to act as trustee for the CSKT when lands of 

the Flathead Indian Reservation (“FIR”) were disposed of, the proceeds of which 

were paid over for the benefit of the CSKT.  Section 17 of the FAA approved the 

plat of particular town sites and gave the Secretary discretion to plat additional 

town sites.  Survey, appraisal and disposal of such town sites would be conducted 

in accordance with Section 2381 of the Revised Statutes.  Pl.’s Compl. ¶¶ 12-13. 

Section 2381 is an 1863 Public Land law that permitted the Secretary to 

survey, appraise and dispose of lots for sale at public auction or private entry.  Pl.’s 

Compl. ¶ 14.  The FAA makes reference to Section 2381, even though all lands 

within the FIR were reserved by the CSKT in the Treaty of Hellgate and no FIR 

lands have ever been public lands.  Pl.’s Compl. ¶ 20.  Nonetheless, both Acts 

allow for town site plats in anticipation of non-Indian settlement and both permit 

the Secretary to sell lots within prospective town sites.   

There is no language in either Act that expressly conveys title to public 

spaces within the town sites, such as roads, streets, alleys, schools, cemeteries or 
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parks to any entity.  The Acts speak only to the sale of residential lots in 

prospective town sites by the Secretary. 

A plat of the proposed town site of Big Arm (“proposed town site”) was 

approved by the Department of Interior on September 4, 1913.  The plat was a 

preparatory step, necessary to define lots for sale or entry by non-Indians.  The 

resulting plat depicted a 206.66 acre town site complete with lots, roads, alleys and 

parks.  The plat contains no dedication of public spaces to public use.  Pl.’s Compl. 

¶ 25, Ex. A (1913 Big Arm Plat).   

Documentation provided by the Defendants shows that in March of 1912 

Flathead County, Lake County’s predecessor in interest, initiated steps to accept 

federal government town site plats for the FIR and declare roads therein as county 

roads.  Pl.’s Compl. ¶ 42.  However, the plat for the proposed town site at issue 

here was not approved until September of 1913, and thus could not have been the 

subject of the County’s action in 1912.  Pl.’s Compl. ¶¶ 26-27.  Even if the 

proposed town site was included in Flathead County’s 1912 action, CSKT has 

located no documentation (nor has Lake County provided any) showing the County 

posted notices, which would have necessarily been sent to the United States 

holding the land in trust for the Tribes. 

On the other hand, the action of the County clearly establishes an 

understanding that federal government town site plats were not self-effectuating; 
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additional steps by the County were necessary in order to accept or acquire an 

interest in the roads depicted.  Defendants have not supplied any specific evidence 

to show the County completed steps relevant to the plat for the proposed town site 

in question here.   

Just two years after the proposed town site plat was completed, Congress 

passed a 1915 Act detailing the process by which a Montana county could acquire 

the right to lay out roads over Indian Reservations in Montana.  Pl.’s Compl. ¶ 19.  

The Act required adherence to a six-step process which included: demonstrating 

jurisdiction; compliance with Montana laws; notice to the landowner (here, the 

United States in trust for the CSKT); notice to the Superintendent of the FIR with a 

map showing the definite location of the roads; and approval of the Superintendent.  

Pl.’s Compl. ¶ 22.   

The Bureau of Indian Affairs Title Status Report (“TSR”) reveals there are 

no approvals, easements or right-of-way recorded under this Act for roads within 

the proposed town site.  Pl.’s Compl. ¶ 31, Ex. D (TSR).  Additionally, CSKT’s 

preliminary due diligence has revealed no instance where Lake County, or its 

predecessor Flathead County, completed the steps necessary under this Act to 

perfect ownership or lay out public roads within the proposed town site.   

All lands within the FIR were reserved by the CSKT in the Hellgate Treaty 

for the exclusive use of the Tribes.  Only Congress can divest a reservation of its 
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land, in this case, through the 1904 FAA that authorized the Secretary to plat, 

appraise, and dispose of lots in prospective town sites on the FIR.  The roads, 

alleys and parks anticipated for public use were not expressly conveyed to any 

entity by Congress.  The plat itself did not contain language of dedication for 

public spaces.  Although Defendants have produced one document suggesting 

some roads on the FIR may have been accepted as county roads by Flathead 

County in 1912, they have not confirmed completion of that process or that it 

included the proposed town site.  Defendants have brought forth no evidence 

relating to road acceptance in the proposed town site between 1913 and 1915.  The 

TSR shows no approval, easement or right-of-way associated with the Act of 1915.  

As a result, CSKT has retained trust title to the lands at issue, has a colorable claim 

to the real property at issue here and the first prong of the QTA test is met. 

B. There is disputed title to the real property at issue. 
 
On May 16, 2018, Lake County Board of Commissioners conditionally 

approved road construction through the proposed town site, even though Lake 

County Planning Board members expressed concern that legal access over the 

proposed route may not exist.  Pl.’s Compl. ¶¶ 33-34.  By approving construction 

of roads within the proposed town site, the Defendants have asserted an interest in 

the real property in question.  Despite CSKT’s several attempts to address the 

issue, the Defendants have repeatedly failed to provide pertinent evidence 
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demonstrating compliance with the 1915 Act and Montana state law necessary to 

exercise regulatory authority for the lands at issue within the proposed town site.  

Pl.’s Compl. ¶ 38-42.   

It is clear that a dispute exists over the subject property and the second prong 

of the QTA test is satisfied.  The Tribes are likely to succeed on the merits, or at 

the very least, have raised serious questions going to the merits of this case.   

III. DEFENDANTS ACTIONS HAVE CAUSED IRREPARABLE HARM. 

Irreparable harm is injury that cannot be remedied by money damages and is 

permanent or long-lasting, including environmental harm.  Amoco Prod. Co. v. 

Vill. Of Gambell, 480 U.S. 531, 545 (1987).  Applying this principle, courts have 

found that environmental harm, including harm to cultural and other historic 

resources, is almost always irreparable.  Id. at 545; All. for the Wild Rockies, 632 

F.3d at 1135.  The irreparable harm is not just likely in the instant action, it has 

already occurred.   

By disregarding CSKT’s possessory interest in the subject property, 

Defendants have circumvented federal statutory measures meant to support tribal 

self-determination and self-governance.  25 U.S.C. § 323 (Indian Rights-of-Way 

Act).  Obtaining an easement or right-of-way over Indian trust land is a process 

that requires adherence to various federal laws to ensure cultural and 

environmental considerations are taken into account.  For instance, a right-of-way 
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application over Indian trust land requires a Categorical Exclusion review.  Should 

any of the conditions be met in the review, the National Environmental Protection 

Act will be implicated.  Furthermore, a right-of-way application includes gaining 

cultural clearance through the CSKT Preservation Department in order to identify 

and protect cultural resources, and comply with the National Historic Preservation 

Act.  

The CSKT Lands Department documented construction work such as 

surveying the road identified as Seventh Street and the use of heavy equipment by 

Sandry Construction, Defendant Lundeen’s contractor.  Pl.’s Compl. ¶ 43, Ex. N 

(CSKT Lands Department Report).  In addition, markings on the ground indicate 

utility installation within undeveloped road rights-of-way is pending.  The CSKT 

Lands Department observed construction of a road identified as E Street, which is 

not part of the conditional approval, and installed a gate to prevent continued 

encroachment by heavy equipment.  Pl.’s Compl. ¶ 44.   

On May 14, 2019, the Acting Superintendent for the Flathead Reservation 

issued a Notice of Trespass to Sandry Construction, the Defendant’s contractors, 

informing them that they were trespassing and urging them to contact the CSKT 

Lands Department for proper authorization to be on trust property.  Pl.’s Compl. ¶ 

45, Ex. O (Notice of Trespass).  To date, neither Sandry Construction nor the 

Defendants have contacted the CSKT Lands Department for the purpose of 
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obtaining a proper easement or right-of-way over the subject property.  This Notice 

is specific to the unauthorized construction of the road identified as E Street and 

does not apply to construction activities associated with the streets identified as 

Seventh or F Streets, to pending utility work, or to other contractors hired by 

Defendant Lundeen. 

The Tribes received notice on May 15, 2019, that the Lake County Planning 

Department has scheduled a hearing for May 28, 2019, to consider a second 

modification to the conditionally approved access routes for the subdivision.  Pl.’s 

Compl. ¶ 46, Ex. P (Legal Notice).  The modification proposes secondary access 

over the road identified as E Street and eliminates access on the road identified as 

F Street.  The Defendants have violated their own conditional approval by 

constructing the road identified as E Street prior to the scheduled May 28 hearing.   

By constructing roads and continuing to assert authority over the subject 

lands, Defendants have averted compliance with federal law and regulations in 

place to protect the environmental and cultural integrity of Indian trust lands, 

which constitutes irreparable harm and satisfied the second element for injunctive 

relief.  Moreover, Defendants have a hearing scheduled to retroactively approve 

work already initiated, and utility installation appears to be forthcoming.  

Preliminary injunctive relief is warranted here because substantive and procedural 
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harms have occurred and will continue absent an order from this Court enjoining 

the Defendants from further damaging acts.   

IV. THE BALANCE OF EQUITIES AND PUBLIC POLICY ARE IN 
CSKT’S FAVOR. 
 
Injunctive relief is appropriate when the irreparable harm suffered by one 

party outweighs the harm that the other party may incur.   

As discussed above, there is sufficient evidence to support the Tribes’ 

argument that irreparable harm has and will continue to occur absent injunctive 

relief.  Defendants have chosen to dismiss the CSKT’s claims to the subject 

property that the Tribes brought to Defendants attention more than a year ago.  

Pl.’s Compl. ¶ 33, Ex. E (Planning Board Minutes).  Defendants were made aware 

that other access was available through Walking Horse Lane west of the 

subdivision.  Id. at p.4.  In the event Defendants raise a claim of financial or other 

harms, the harm is of their own making.  Defendants were aware of the Tribes’ 

property claims during the County’s subdivision approval process, and Defendant 

Lundeen initiated construction and offered lots for sale on a site where legal access 

was uncertain.   

Additionally, the conditional approval for the subdivision development does 

not expire for three years.  Pl.’s Compl. ¶ 34, Ex. F (Conditional Approval Letter).  

An injunction to halt activity now, pending resolution of the Quiet Title Action 

does not prevent Defendant Lundeen from development of her property through a 
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valid access route.  In contrast, the absence of an injunction now would allow 

Defendants to continue to assert regulatory authority and construct roads while 

CSKT’s property interests are at stake.   

Finally, an injunction protecting the CSKT’s property rights is not only in 

the interest of the Tribes, but in the public’s interest.  Granting a preliminary 

injunction would affirm the expectation that where issues of title are raised, local 

governments will diligently work to resolve any cloud on a title in order to prevent 

situations like the one here.    

The balance of equities weighs in favor of granting injunctive relief, as the 

irreparable harm suffered by the Tribes outweighs the speculative loss Defendants 

may suffer.  Enjoining the Defendants would further the public interest by 

preventing county government from acting in a manner inconsistent with 

applicable federal law, and protect CSKT’s real property from unauthorized 

encroachment.   

CONCLUSION 

For the foregoing reasons, CSKT respectfully requests this Court issue a 

preliminary injunction enjoining Defendants from authorizing or performing 

construction activities over the land in question until this Court can rule on the 

Tribes’ Quiet Title Claim. 
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Respectfully submitted this 29th day of May 2019. 

   /s/ Christina M. Courville  
Christina M. Courville 
Daniel J. Decker 
John T. Harrison 
Shane Morigeau 
CSKT Legal Department 
P.O. Box 278 
Pablo MT 59855 
Ph: (406) 675-2700 ext. 1160 
Fax: (406) 675-4665 
Christina.Courville@cskt.org 
Daniel.Decker@cskt.org 
John.Harrison@cskt.org 
Shane.Morigeau@cskt.org 
Attorneys for Plaintiff 
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to the following non-CM/ECF participants: 

Lori Lundeen    Lake County Attorney’s Office 
6745 Driftwood Ln    Attn: Walter Congdon 
Missoula MT  59803   106 4th Ave E 
      Polson MT  59860 
 

   /s/ Christina M. Courville  
Christina M. Courville 

 

Case 9:19-cv-00090-DLC   Document 5   Filed 05/29/19   Page 14 of 14


