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  Lundeen respectfully files this Response to Plaintiff’s Combined Motion to 

Dismiss Counterclaims. (Doc. 32).  For the reasons discussed below, Plaintiff’s 

motion should be denied. 

I.     FACTS 
 

 The Confederated Salish and Kootenai Tribes (“the Tribes”) filed their 

Verified Complaint to Quiet Title and Injunctive Relief on May 24, 2019 (Doc. 1).  

The Complaint was filed to enjoin Defendants from asserting regulatory authority 

over the use of Indian trust land and future trespass.  (Doc. 1, p. 1).  The Tribes’ 

jurisdictional allegations reference § 1331, § 1362, the Declaratory Judgment Act 

[§§ 2201-02], and the Quiet Title Act [§ 2409a].  (Doc 1, p. 1; pp. 2-3, ¶ 5).  The 

Complaint includes claims for Action to Quiet Title (including declaratory relief) 

and Injunctive Relief.  (Doc. 1, pp. 13-16, ¶¶ 48-63).  The Tribes rely on the 1855 

Treaty of Hellgate and the Flathead Allotment Act (“FAA”).  (Doc. 1, pp. 3-4, ¶¶ 

8-9).  The Tribes seek to quiet title to their alleged beneficial interest to the 

property.  (Doc. 1, p. 16). 

 Lundeen filed her Answer and Counterclaim on June 17, 2019 (Doc. 16).  

Like the Tribes, Lundeen relies on the Hellgate Treaty.  (Doc. 16, p. 11, ¶¶ 11-13).  

Lundeen also relies on the Treaty of Peace and Friendship.  (Doc. 16, pp. 11-12, ¶¶ 

14-20).  Like the Tribes, Lundeen cites the FAA.  (pp. 12-13, ¶¶ 21-24).  Like the 

Tribes, Lundeen seeks declaratory relief under Rule 57, M.R.Civ.P., and § 2201.  
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(Doc. 16, p. 9).  Like the Tribes, Lundeen seeks to quiet title to the property 

through declaratory relief.  She also seeks an injunction allowing her to access her 

own property.  (Doc. 16, pp. 14-15).   

II. LEGAL STANDARD 
 
 The Tribes’ motion was presumably filed under Rule 12(b)(1), F.R.Civ.P.  

“For the reasons set forth below, neither counterclaim properly invokes federal 

jurisdiction and both must be dismissed.”  (Doc. 33, p. 3). 

 Under Rule 12(b)(1), dismissal is appropriate only if the complaint, 

considered in its entirety, fails to allege facts on its face sufficient to establish 

subject matter jurisdiction.  In re Dynamic Random Access Memory (DRAM) 

Antitrust Litig., 546 F.3d 981, 984-85 (9th Cir. 2008).  The  pleadings must show 

“the existence of whatever is essential to federal jurisdiction, and, if [plaintiff] does 

not do so, the court, on having the defect called to its attention or on discovering 

the same, must dismiss the case, unless the defect be corrected by amendment.” 

Smith v. McCullough, 270 U.S. 456, 459 (1926). 

 The challenging party may make a “facial attack,” confining the inquiry to 

challenges in the complaint, or a “factual attack” challenging subject matter on a 

factual basis.  Savage v. Glendale Union High Sch., 343 F.3d 1036, 1039 n. 2 (9th 

Cir. 2003).  For a facial attack, the court assumes the truthfulness of the 

allegations, as in a motion to dismiss under Rule 12(b)(6).  Trentacosta v. Frontier 
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Pac. Aircraft Indus., Inc., 813 F.2d 1553, 1559 (9th Cir. 1987).  The Tribes’ attack 

is facial. 

III. ARGUMENT 
 

A.  The Tribes waived their sovereign immunity. 
 

 By seeking equitable relief, the Tribes consented to the Court exercising 

equitable jurisdiction to resolve the issues raised in this action. 

 The issue of tribal sovereign immunity is jurisdictional.  Puyallup Tribe, Inc. 

v. Washington Dep’t of Game, 433 U.S. 165, 172 (1977).  Tribes possess sovereign 

immunity because they are domestic dependent nations that exercise inherent 

sovereign authority.  Quinault Indian Nation v. Pearson, 868 F.3d 1093, 1096 (9th 

Cir. 2017). Immunity is a “common-law immunity from suit traditionally enjoyed 

by sovereign powers.”  Pearson, 868 F.3d at 1096.  Tribes may be shielded from 

suits for money damages, and from declaratory and injunctive relief.  Id. 

 “[A] tribe does not waive its sovereign immunity from actions that could not 

otherwise be brought against it merely because those actions were pleaded in a 

counterclaim to an action filed by the tribe.”  Okla. Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991).  At first blush, Okla. 

Tax Comm’n suggests sovereign immunity bars all counterclaims against all 

sovereigns.  Other federal cases have made clear, however, the rule is not so broad.  

Tohono O’odham Nation v. Ducey, 174 F. Supp. 3d 1194, 1204 (D. Ariz. 2016). 
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 A sovereign’s filing of a lawsuit can constitute a limited waiver with respect 

to issues the sovereign itself put at issue.  Id.  As Oneida Tribe of Indians v. Vill. of 

Hobart, 500 F. Supp. 2d 1143 (E.D. Wisc. 2007) explained, a sovereign 

necessarily consents to a judicial determination of the “rights and other legal 

relations of the parties” when it seeks a declaration of those rights and relations.  

Id., at 1149 (quoting 28 U.S.C. § 2201).  Having placed a question before the 

court, a sovereign acknowledges the court’s authority to resolve that question, 

whether in favor of the sovereign or in favor of a counterclaimant seeking the 

opposite resolution.  Ducey, at 1204 (citing Village of Hobart, at 1149; Rupp v. 

Omaha Indian Tribe, 45 F.3d 1241, (8th Cir. 1995); United States v. Tsosie, 92 F.3d 

1037, 1043 (10th Cir. 1996)). 

 The Ninth Circuit has reached a similar conclusion.  In United States v. State 

of Oregon, 657 F.2d 1009 (9th Cir. 1981), the Court held the Tribe waived its 

sovereign immunity when it intervened in an action addressing salmon fishing 

rights.  The court explained: 

Here, the Tribe intervened to establish and protect its treaty fishing 
rights; a basic assumption of that action was that there would be fish to 
protect.  Had the original decree found the species to be in jeopardy, 
and enjoined all parties from future fishing in order to conserve the 
species, the Yakimas could not have then claimed immunity from such 
an action.  Otherwise, tribal immunity might be transformed into a rule 
that tribes may never lose a lawsuit. 
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Id. at 1014.  “By intervening, the Tribe assumed the risk that its position would not 

be accepted, and that the Tribe itself would be bound by an order it deemed 

adverse.”  Id. at 1015.   

 The Ninth Circuit later confirmed that, “[i]nitiation of a lawsuit necessarily 

establishes consent to the court’s adjudication of the merits of that particular 

controversy.”  McClendon v. United States, 885 F.2d 627, 630 (9th Cir. 1989). 

 In Ducey, the Tribe sued, claiming the right to construct a casino.  Defendant 

counterclaimed, seeking declaratory or injunctive relief that the Tribe was 

prohibited from conducting gaming activities.  Ducey at 1197.  The issue was 

whether the Tribe waived its immunity by initiating the action.  Id. at 1204.  The 

court stated: 

Having determined the scope of the Nation’s waiver, the Court must 
decide which of the Director’s counterclaims falls within the scope of 
that waiver.  It is clear that the Nation has waived its immunity to the 
Director’s counterclaim for a declaration that ADG is not obligated to 
certify or authorize the Nation’s proposed class III gaming facility on 
the Glendale Property.  This counterclaim mirrors the Nation’s claim 
for declaratory relief, and thus implicates only issues necessary to 
decide that claim.  Having asked the Court to declare the rights and 
other legal relations of the parties, 28 U.S.C. § 2201, the Nation has 
acknowledged the Court’s authority to determine those rights and 
relations and cannot object to the Director’s counterclaim seeking a 
contrary determination of the same rights and relations. 
 

Id., at 1206-07 (citing Vill. of Hobart, at 1149; Rupp, at 1245). 

 The Ninth Circuit follows Rupp.  In Rupp, the Tribe sued to quiet title.  

Rupp, at 1243.  Defendants counterclaimed to quiet title to the same land identified 
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in the  complaint.  Id.  The district court quieted title and awarded damages against 

the Tribe.  The Tribe argued the court lacked jurisdiction because it did not waive 

its sovereign immunity.  Id. at 1242.  The court rejected this argument: 

When the tribe filed this suit, it consented to and assumed the risk of 
the court determining that the Tribe did not have title to the disputed 
tracts.  Moreover, requesting equitable relief from the federal district 
court constitutes an appeal to the sound discretion of the court; that a 
tribe is the plaintiff is immaterial.  By requesting equitable relief, the 
Tribe consented to the district court exercising its equitable discretion 
to resolve the status of the disputed lands.  To hold that the district court 
could exercise its discretion to quiet title in favor of the plaintiff (the 
Tribe) but not the defendant (Rupp and Henderson) would be 
anomalous and contrary to the court’s broad equitable 
powers…Therefore, we hold the Tribe waived its sovereign immunity 
to the counterclaims because it clearly and unequivocally consented to 
suit. 
 

Id. at 1245-46; see also In re White, 139 F.3d 1268, 1271 (9th Cir. 1998) (Tribe 

assumed the “risk of being bound by an adverse determination”); Washoe Tribe of 

Nev. & Cal. v. Brooks, 175 F. Supp. 2d 1255 (Dist. Nev. 2001) (finding “an 

explicit waiver of sovereign immunity for counterclaims” for declaratory relief 

concerning real property rights). 

 Here, the Tribes waived their immunity to Lundeen’s Counterclaim by 

initiating this action.  While limited, the waiver encompasses the issues necessary 

to decide this action.  The Tribes are subject to counterclaims addressing the same 

issues they raised by filing their Complaint. 
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 To determine the scope of the Tribes’ waiver – the issues necessary to 

decide this action – this Court must examine the Tribes’ Complaint.  The Tribes 

put squarely at issue the question of whether Defendants have any right, title or 

interest in or to the property and in turn whether Lundeen can use it to access her 

own property.  Federal law and treaties are heavily featured in the Tribes’ 

Complaint.  The Complaint puts squarely at issue the application of those laws and 

treaties to the facts of this action.  

 It is relevant that the Tribes seek equitable relief.  By doing so, the Tribes 

consented to the Court exercising equitable jurisdiction to resolve the issues raised 

in this action.  The Tribes seek a declaratory judgment affirming their “title to the 

lands subject to this action.”  (Doc. 1, p. 13, ¶¶ 49-50).  The Tribes consented to 

the Court’s resolution of matters necessary to the granting of equitable relief.  

Lundeen’s Counterclaim is inextricably tied to the relief sought by the Tribes.  

Lundeen’s Counterclaim falls within the scope of the Tribes’ waiver and should 

not be dismissed at this time.  Because Lundeen’s Counterclaim is well within the 

subject of the original cause of action, the Tribes’ motion should be denied. 

B. Lundeen’s counterclaim sounds in recoupment. 
 

 Equitable recoupment is an exception to the doctrine of tribal sovereign 

immunity in cases where an Indian tribe sues another party.  United States v. Park 

Place Assocs., LTD, 563 F.3d 907, 932 n. 16 (9th Cir. 2009).  It allows a defendant 
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sued by a sovereign to recast an affirmative defense as a counterclaim.  See Bull v. 

United States, 295 U.S. 247, 262 (1935); United States Fidelity & Guaranty Co., 

309 U.S. 506, 511 (1940).  A counterclaim sounds in recoupment if it seeks to 

“defeat or diminish recovery by the sovereign,” but not if it seeks affirmative 

relief.  United States v. Agnew, 423 F.2d 513, 514 (9th Cir. 1970). 

 The basis for allowing recoupment is straightforward.  In the analogous 

scenario where the United States brings suit, the Supreme Court has held that the 

United States impliedly waives its immunity to counterclaims for recoupment.  

Bull, at 260-63.  Those claims do not directly implicate sovereignty interests 

because they seek merely an offset to the sovereign’s requested relief instead of 

affirmative relief from the sovereign.  Id., at 262 (“[R]ecoupment is in the nature of 

a defense arising out of some feature of the transaction upon which the plaintiff’s 

action is grounded.”).  “That rule and rationale holds for tribes.”  Pearson, at 1100 

(citing Hamilton v. Nakai, 453 F.2d 152, 158 (9th Cir. 1971) (explaining that a 

tribe’s sovereign immunity is generally coextensive with that of the United 

States)).  “Thus, we join the two other circuits that have held that claims arising out 

of the same transaction or occurrence and sounding in recoupment can be sustained 

as counterclaims against a tribe.”  Pearson, at 1100 (citing Berrey v. Asarco Inc., 

439 F.3d 636, 644-45 (10th Cir. 2006); Rosebud Sioux Tribe v. A & P Steel, Inc., 

874 F.2d 550-552-53 (8th Cir. 1989)). 
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 Contrary to the Tribes’ assertion, claims in recoupment are not always 

limited to claims for monetary damages.  In Vill. of Hobart, the court recognized 

that “several cases” have applied the doctrine [of recoupment] to allow 

counterclaims for declaratory relief.  Vill. of Hobart, at 1147 (citations omitted).  

The court determined that the defendant’s counterclaim for equitable relief 

survived the Tribe’s motion to dismiss: 

The relief sought by the Village in its request for declaratory relief is 
the mirror image of what the Tribe seeks.  The Tribe has asked the Court 
to determine that the land it purchased is not subject to state laws 
authorizing a municipal government to assess property within its 
boundaries for taxes and public improvements; the Village asks the 
Court to determine that the Tribe’s property is subject to such laws.  The 
statute under which the Tribe seeks such relief, 28 U.S.C. § 2201, 
authorizes the court to ‘declare the rights and other legal relations of 
any interested party seeking such declaration, whether or not further 
relief is or could be sought.’  By invoking the jurisdiction of the Court 
to ‘declare the rights and other legal relations of the parties,’ the Tribe 
has expressly waived its immunity from suit as to that issue. 
 

Id., at 1149. 
 
 In Wyandotte Nation v. City of Kan. City, the Tribe sought to quiet title to 

land, money damages for trespass, and to enjoin further trespass.  The landowners 

counterclaimed to quiet title.  The court denied the Tribe’s motion to dismiss the 

quiet title counterclaim, finding that the doctrine of recoupment applied despite the 

absence of a request for monetary damages by the landowners.  200 F. Supp. 2d 

1279 (Dist. Kan. 2002).  The court reasoned: 
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In this case, by asking the court to quiet title, plaintiff necessarily 
submits for the court’s consideration the question of whether 
defendants have title to the land.  This court may not award the relief 
plaintiff seeks – a declaratory judgment quieting title in the tribe – 
without also determining the quality of title held by defendants the 
Modeers.  The quiet title counterclaim brought by the Modeers is not 
an attempt to subject the plaintiff to greater liability or obligations 
beyond those which plaintiff already has sought by the court to 
adjudicate by bringing a quiet title action in the first place.  Thus, 
equitable recoupment provides that plaintiff has waived its sovereign 
immunity as to the quiet title counterclaim…The court thus finds that 
it has subject matter jurisdiction over defendants the Modeers’ quiet 
title counterclaim. 
 

Id., at 1285-86.   

 In Cayuga Indian Nation v. Vill. of Union Springs, the Tribe filed suit 

against a village, a town, and a county seeking declaratory and injunctive relief 

regarding the nature of use of property it owned within defendants’ boundaries.  

The defendants counterclaimed for declaratory and injunctive relief, and the Tribe 

moved to dismiss on tribal sovereign immunity.  293 F. Supp. 2d 183, 194 (N.D. 

N.Y. 2003).  The court denied the Tribe’s motion, explaining: “It appears then, that 

as applied, claims in recoupment are not limited to claims for monetary 

damages, and a claim for declaratory relief may, in fact, be deemed a claim for 

recoupment as long as it arises out of the same subject as the original cause of 

action and is based on issues asserted in the complaint.”  Id. (emphasis supplied).  

The court held:  
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Here, defendants seek declaratory and injunctive relief which mirrors 
that requested by the Nation in its case in chief…Therefore, the 
Nation’s motion to dismiss defendants’ counterclaim and cross-motion 
for preliminary injunction on tribal sovereign immunity grounds must 
be denied. 
 

Id., at 195; see also Oneida Indian Nation v. New York, 194 F. Supp. 2d 104, (N.D. 

N.Y. 2002) (Held: counterclaim to vindicate claim to piece of land could proceed 

under doctrine of recoupment exception to the Tribe’s sovereign immunity); Rupp, 

at 1245 (same). 

 Some courts in the Ninth Circuit have applied the rule that equitable 

recoupment applies to non-monetary claims, including those for declaratory relief.  

For example, in Round Valley Indian Tribes v. McKay, 2005 U.S. Dist. LEXIS 

50086 (N.D. Cal. 2005), defendants filed counterclaims against the Tribes seeking, 

inter alia, a decree of quiet title to establish ownership of property free and clear of 

tribal easements and for an injunction against the Tribes enjoining them from 

trespassing.  Id., at **2-3.  The Tribes moved to dismiss.  Regarding equitable 

recoupment, the court stated:  

Presumably, the Tribes waived its sovereign immunity with respect to 
a determination by the Court regarding the Tribes’ and the McKays’ 
respective rights to the McKays’ property and whether the Tribes have 
an easement. 
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Id., at *6 (citing McClendon, 885 F.2d at 630-31; Cayuga, at 194 (recognizing 

that claims in recoupment are not limited to claims for monetary damages)).1 

 It is well established that when an Indian Tribe initiates a lawsuit, a 

defendant may assert counterclaims that sound in recoupment even absent a 

statutory waiver.  Lundeen’s Counterclaim sounds in recoupment.  Like Cayuga 

Indian Nation, Lundeen seeks declaratory and injunctive relief which mirrors that 

requested by the Tribes in its case in chief.  The limited scope of the Counterclaim 

was developed with recoupment principles in mind. 

Lundeen acknowledges the Ninth Circuit decisions stating that recoupment 

claims must be monetary, not injunctive or declaratory.  But Lundeen maintains 

that expanding the doctrine to include non-monetary claims is the better rule.  

Recoupment itself is an equitable doctrine.  The relief sought by both the Tribes 

and Lundeen is largely equitable in nature.  The Court has broad latitude in 

fashioning equitable relief when necessary to remedy an established wrong.  See, 

e.g., High Sierra Hikers Ass’n v. Blackwell, 381 F.3d 886, 898 (9th Cir. 2004).  The 

Court should apply equitable principles of justice to correct or supplement the law 

as applied to the particular circumstances of this action.  Fairness dictates that 

Lundeen should be allowed to counterclaim in recoupment since she is not asking 

                                                           
1 The court dismissed the quiet title counterclaim on other grounds (i.e., pursuant to Rule 19(b), F.R.Civ.P., because 
joinder of the United States was not feasible due to its own sovereign immunity).  McKay, at **6-7. 
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for affirmative relief different from or beyond the relief sought by the Tribes 

themselves.  The Tribes’ motion should be dismissed. 

C. The Court has subject matter jurisdiction. 
 

 The Tribes argue Lundeen cannot invoke the Court’s jurisdiction under § 

1331.  (Doc. 33, p. 3).  The Tribes are wrong.  

 The Court has jurisdiction over Lundeen’s Counterclaim for three (3) 

reasons.  First, a claimed right created by treaties is an essential element of her 

cause of action.  Second, Lundeen’s counterclaim is based, in part, on federal law.  

Third, Lundeen challenges the Tribes’ present-day interest in aboriginal lands 

thereby presenting a federal question. 

i. Construction of Treaties 
 
 Under § 1331, district courts have original jurisdiction of civil actions 

wherein the matter in controversy arises under the Constitution, laws, or treaties of 

the United States.2  A claim “arises under” a treaty for purposes of federal question 

jurisdiction if the claim asserts a right created by treaty and the construction of a 

treaty will determine the claim’s disposition.  Temengil v. Trust Terr. of Pac. 

Islands, 1983 U.S. Dist. LEXIS 18384, at *57 (N. Mariana Islands Dist. Ct. 1983) 

                                                           
2 Lundeen’s Counterclaim alleges that, “[f]ederal question jurisdiction exists under 28 U.S.C. § 1331 because this 
action involves interpretation and application of the laws and certain treaties of the United States.” 
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(reversed on other grounds) (citing Buechold v. Ortiz, 401 F.2d 371, 372 (9th Cir. 

1968)). 

 In Cree v. Flores, 157 F.3d 762 (9th Cir. 1998), the Tribe contended the 

Yakima Treaty protected their right to haul tribal timber to off-reservation markets 

over state highways without restriction.  Id., at 765.  The “[d]efendants appealed 

the district court’s ruling on the Treaty interpretation issue and [the Ninth Circuit] 

reversed.”  Id., at 766.  Following remand, another appeal ensued.  The Court 

concluded that the district court had jurisdiction to interpret and apply the treaty 

language under § 1331.  Id., at 768. 

Skokomish Indian Tribe v. France, 269 F.2d 555 (9th Cir. 1959), was a 

trespass and quiet title action involving tidelands.  The action was commenced by 

the Tribe, which claimed the tidelands by virtue of a treaty and an executive order.  

The issue was whether the district court properly dismissed the action as to all 

defendants for want of subject matter jurisdiction.  Id., at 557.  On appeal, the 

Tribe predicated jurisdiction in part on § 1331.  The Court found “that the 

complaint meets the essential tests requisite to the existence of federal-question 

jurisdiction under 28 U.S.C.A. § 1331.”  Id., at 558.  Resolution of the Tribe’s 

claim “dr[ew] into question the construction of [a] treaty.”  Id.  Further: 

It is therefore our conclusion that under the allegations of the complaint 
a claimed right created by treaty is an essential element of [the tribe’s] 
cause of action.  It is a right which will be supported if the treaty is 
given the construction for which [the tribe] contends, and defeated if 
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given the construction advocated by appellees.  The controversy as to 
the meaning of the treaty is a genuine and present controversy.  It is not 
specifically alleged in the complaint that appellees contest [the tribe’s] 
interpretation of the treaty.  But this is necessarily to be inferred from 
the allegations concerning the nature of the claims which appellees 
assert. 
 

Id. 

 Lundeen’s Counterclaim claims rights and asks this Court to interpret rights 

given to them under treaties.  “The Hellgate Treaty makes clear that citizens of the 

United States were guaranteed the right to travel upon and transport goods over 

roads on the Reservation, and that such roads were for the public use.”  (Doc. 16, 

¶¶ 11-13, p. 16) (citing Hellgate Treaty, Article III).  Hellgate Treaty, Article II 

provides: “Guaranteeing however the right to all citizens of the United States to 

enter upon and occupy as settlers any lands not actually occupied and cultivated by 

said Indians at this time, and not included in the reservation above named.”  

Lundeen asserts that the treaties undermine the Tribes’ position that the “roads, 

alleys and public parks within the proposed town site have remained in trust for the 

CSKT.”  (Doc. 1, ¶ 18, p. 6).  Lundeen also relies on the Treaty of Peace and 

Friendship to support her position.  (Doc. 16, pp. 11-12, ¶¶ 14-20).  The 

controversy as to the meaning and application of the treaties to the parties’ claims 

is genuine and present.  The Court’s interpretation of the treaties is necessary to the 

resolution of this action.  The Tribes’ motion should be denied. 
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ii.  The FAA 
 
 Passage of the FAA on April 23, 1904, 33 Stat. 302,3 dramatically altered 

the nature of the Reservation.  Pursuant to the FAA, the Reservation was surveyed 

and divided into parcels.4  Certain parcels were then “allotted” to individual 

Indians, but not all of them.  The lands not allotted to individual Indians were 

deemed “surplus lands,” and were opened for purchase by non-Indians.  Flathead 

Irrigation Dist. v. Jewell, 121 F. Supp. 3d 1008 (Dist. Mont. 2015). 

 “[A] suit arises under the…laws of the United States…when the plaintiff’s 

statement of his own cause of action shows that it is based upon those laws…”  

Dave v. Crowell & Moring LLP, 2010 U.S. Dist. LEXIS 43397, at **24-25 (C.D. 

Cal. 2010).  A case may “arise under” the laws of the United States if the “well-

pleaded complaint establishes either that federal law creates the cause of action or 

that the plaintiff’s right to relief under state law necessarily depends on resolution 

of a substantial question of federal law.”  Dave, at *25 (citing Franchise Tax Bd. of 

State of California v. Constr. Laborers Vacation Trust for S. California, 463 U.S. 

1, 27 (1983)).  Even if federal law does not create the cause of action, “federal 

jurisdiction may also be appropriate where ‘it appears that some substantial 

                                                           
3 “An Act for the survey and allotment of lands now embraced within the limits of the Flathead Indian Reservation, 
in the State of Montana, and the sale and disposal of all surplus lands after allotment.” 
4 The Tribes judicially admit “[t]he FAA, as amended, is the preemptive federal law on land title on the FIR.”  (Doc. 
1, ¶ 10, p. 4). 
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disputed question of federal law is a necessary element of one of the well-pleaded’ 

claims.”  Maletis v. Perkins & Co., P.C., 2005 U.S. Dist. LEXIS 21444, at *21 

(Dist. Or. 2005). 

 Lundeen’s well-pleaded Counterclaim establishes that it arises under the 

FAA, a law of the United States.  Lundeen alleges that the “FAA did not reserve 

lands for the exclusive use of the [Tribes],” and that the Big Arm Townsite platted 

pursuant to the FAA “confirms that tribal ownership of the roads is inconsistent 

with the dedication to public use.”  (Doc. 16, ¶¶ 21, 24, pp. 12-13).  Federal issues 

of law are raised by Lundeen’s Counterclaim, which itself falls within the 

boundaries of the federal-question jurisdiction of the Court.5  

iii.  Challenge to Tribal Property Interest 
 
 The Supreme Court has found that an Indian Tribe’s present-day interest in 

its aboriginal lands presents a federal question.  In Oneida Indian Nation of N.Y. v. 

Cnty. of Oneida, N.Y., 414 U.S. 661 (1974), the Tribe brought suit to recover 

damages from the unlawful possession of land it previously owned and occupied 

“from time immemorial[.]”  Id., at 664.  In the 1780s and 1790s, the Tribe entered 

into various treaties with the United States confirming the Tribe’s right to 

possession of millions of acres of land in New York until, and if, the United States 

                                                           
5 Lundeen’s Counterclaim also implicates the Federal Quiet Title Act to the extent the Tribes continue to rely on it to 
establish jurisdiction.  The Tribes state they “have withdrawn that claim as a basis for jurisdiction.”  (Doc. 33, p. 2).  
However, Lundeen is unaware of any action by the Tribes to amend their Complaint to remove that claim. 
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decided to purchase it.  Id.  The complaint alleged that the federal Nonintercourse 

Act forbade the conveyance of any land without permission of the United States.  

Id.  The district court ruled that the suit failed federal question jurisdiction because 

the cause of action was created under state law as involving only allegations of the 

Tribe’s possessory interest in the land and the counties’ interference with it.  Id., at 

665.  Further, the district court determined that interpreting federal treaties and the 

Act was simply a potential defense.  Id.  The Second Circuit affirmed.  Id. 

 The Supreme Court assumed the case was “a possessory action,” but 

reversed the lower courts’ decisions because the complaint asserted “a current right 

to possession conferred by federal law, wholly independent of state law.”  Id., at 

666.  The Court found it not “so insubstantial, implausible, foreclosed by prior 

decisions of this Court, or otherwise completely devoid of merit as to involve a 

federal controversy within the jurisdiction of the District Court.”  Id.  The Court 

stressed that, “[g]iven the nature and source of the possessory rights of Indian 

tribes to their aboriginal lands…it is plain that the complaint asserted a controversy 

arising under the Constitution, laws, or treaties of the United States[.]”  Id., at 667.  

The Court explained that federal law protects tribal rights and regarding Indian title 

based on aboriginal possession, the “power of Congress…[was] supreme.”  Id., at 

669 (quoting United States v. Santa Fe Pac. R. Co., 314 U.S. 339, 347 (1941)).  
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Thus, the Court declared, “Indian title is a matter of federal law.”  Cnty. of Oneida, 

at 670. 

 Here, the Tribes’ Complaint puts squarely at issue their alleged present-day 

interest in the property, which they characterize as “aboriginal.”  (Doc. 1, p. 3, ¶ 7).  

Lundeen’s Counterclaim challenges the land rights and interest asserted by the 

Tribes.  She asks the Court to quiet title in a manner “reflecting the interests of 

Lake County and Ms. Lundeen, as well as the public at large.”  (Doc. 16, p. 14).  

Because Indian title is a matter of federal law, the parties’ competing claims 

invoke jurisdiction under § 1331.  The Tribes’ motion should be denied.  

D. The treaties provide Lundeen a right of action for equitable relief as a 
third-party beneficiary. 

 
 The Tribes argue the treaties “prove no basis for the counterclaims.”  (Doc. 

33, p. 9).  Their argument should be rejected.  

 A treaty between the United States and an Indian Tribe “is essentially a 

contract between two sovereign nations.”  Washington v. Wash. State Commercial 

Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979).  Nonetheless, treaties 

constitute the “supreme law of the land,” and they have been found to provide 

rights of action for equitable relief involving non-contracting parties.  Skokomish 

Indian Tribe v. United States, 401 F.3d 979, 984-85 (9th Cir. 2005) (citing Breard 

v. Greene, 523 U.S. 371, 376 (1998); United States v. Winans, 198 U.S. 371, 377 
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(1905)).  Actions for equitable relief help ensure compliance with a treaty.  

Skokomish, at 985.  As Justice Miller explained back in 1884:  

But a treaty may also contain provisions which confer certain rights 
upon the citizens or subjects of one of the nations residing in the 
territorial limits of the others, which partake of the nature of municipal 
law, and which are capable of enforcement as between private parties 
in the courts of the country. 
 

 Edye v. Robertson, 112 U.S. 580, 598 (1884). 

 Under federal common law, only an intended beneficiary may enforce a 

contract as a third-party beneficiary: 

[B]efore a third party can recover under a contract, it must show that 
the contract was made for its direct benefit – that it is an intended 
beneficiary of the contract.  A promisor owes a duty of performance to 
any intended beneficiary of the promise, and the intended beneficiary 
may enforce the duty of suing as a third party beneficiary of the 
contract, whereas an incidental beneficiary acquires no right against the 
promisor. 
 

Phipps v. Wells Fargo Bank, N.A., 2011 U.S. Dist. LEXIS 10550, at **16-17 (E.D. 

Cal. 2011) (citing County of Santa Clara v. Astra USA, Inc., 588 F.3d 1237, 1244 

(9th Cir. 2009)). 

 In Astra, the Ninth Circuit further explained: 

To qualify as an intended beneficiary, the third party must show that 
the contract reflects the express or implied intention of the parties to the 
contract to benefit the third party.  Although intended beneficiaries need 
not be specifically or individually identified in the contract, they still 
must fall within a class clearly intended by the parties to benefit from 
the contract. 

Id. 
 

Case 9:19-cv-00090-DLC   Document 41   Filed 07/29/19   Page 26 of 30



Defendant Lori Lundeen’s Response to Plaintiff’s  
Combined Motion to Dismiss Counterclaims of  
Lori Lundeen and Lake County (Doc. 32) 27 

 The third party beneficiary doctrine has been recognized in the context of 

treaties and other federal contracts.  See, e.g., Klamath Water Users Protective 

Ass’n v. Patterson, 204 F.3d 1206 (9th Cir. 1999) (discussing claimed third party 

beneficiary status under a contract between the U.S. Bureau of Reclamation and 

the California Oregon Power Company governing the management of a dam); 

Wilson v. Umpqua Indian Dev. Corp., 2017 U.S. Dist. LEXIS 101808 (Dist. Or. 

2017) (discussing whether trip and fall plaintiff was a third party beneficiary of a 

tribal-state gaming compact); Atesom v. Guam Mem’l Hosp. Auth., 2016 U.S. Dist. 

LEXIS 28349 (Dist. Guam 2016) (analyzing claim of third party beneficiary status 

under a treaty). 

 Here, Lundeen is an intended beneficiary of the treaties.  The treaties reflect 

the express or implied intention of the parties to benefit Lundeen.  For example, 

Article III of the Hellgate Treaty states: 

And provided, that if necessary for the public convenience roads may 
be run through the said reservation; and, on the other hand, the right of 
way with free access from the same to the nearest public highway is 
secured to them, as also the right in common with citizens of the United 
States to travel upon all public highways. 
 

The Tribes “promise[d] to be friendly with all citizens [of the United States] and 

pledge themselves to commit no depredations upon the property of such citizens.”  

12 Stat. 975, Art. 8.  In the Blackfoot Treaty, the Tribes “agree[d] that citizens of 

the United States may live in and pass unmolested through the countries 
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respectively occupied and claimed by them.”  11 Stat. 657, Art. 7.  The Tribes 

“consent[ed] and agree[d] that the United States may, within the country 

respectively occupied and claimed by them, construct roads of every 

description…and that the navigation of all lakes and streams shall forever be free 

to citizens of the United States.”  11 Stat. 657, Art. 8.  The Tribes agreed to 

“commit no depredations” upon United States citizens, and if the fact of such 

depredation is provided, then “the property taken shall be returned” or 

“compensation may be made by government out of the annuities.”  11 Stat. 657, 

Art. 11.  The Tribes agreed that the Blackfoot Treaty “shall be obligatory upon” 

them as soon as it was ratified, which occurred in 1856.  11 Stat. 657, Art. 16. 

 Lundeen does not need to be specifically or individually identified in the 

treaties.  She falls within a class of citizens clearly intended by the parties to 

benefit from provisions within the treaties.  Specifically, the treaties confirm that 

citizens like Lundeen were guaranteed the right to pass through the Reservation 

unmolested, and that the roads constructed over and across the Reservation were to 

be public roads shared by the Tribes in common with United States citizens.  

Lundeen and other citizens in the class are reasonable in relying on the Tribes’ 

promise not to impede access.  The plain language of the treaties support 

Lundeen’s contention that she is an intended third-party beneficiary.  Examination 

of the treaties as a whole - as well as the plain language within them - illustrates 
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they were intended for not only the contracting parties, but also all other 

potentially affected citizens needing access across the roads and to the nearest 

highway.  The circumstances and treaty language indicate the Tribes’ promises 

were intended to benefit Lundeen.  The Tribes’ motion should be denied. 

IV. CONCLUSION 
 
 For all of the foregoing reasons, the Tribes’ motion lacks merit and should 

be denied.  Lundeen’s Counterclaim should be allowed to proceed on the merits. 

DATED this 29th day of July, 2019. 

    DATSOPOULOS, MACDONALD & LIND, P.C. 
 
 
    By:     /s/ J.R. Casillas                              
     J.R. Casillas  
     Jenna P. Lyons 
     201 West Main Street, Suite 201 
     Missoula, Montana 59802 
     jrcasillas@dmllaw.com 
     jlyons@dmllaw.com  
     Attorneys for Defendant Lori Lundeen 
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