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Tribes’ Response to Motion for Preliminary Injunction 2 

Plaintiff Confederated Salish and Kootenai Tribes of the Flathead Indian 

Reservation (“CSKT” or “Tribes”) respectfully submit this Brief in Opposition to 

Lake County’s (“the County”) Brief in Support of Application for Preliminary 

Injunction.  (“County’s Brief”). 

The Tribes have withdrawn their Application for Preliminary Injunction, so 

this brief addresses only the preliminary injunction requests of Lake County and 

Ms. Lundeen. 

INTRODUCTION 

The Tribes’ bring this case to assert their right to control the use of property 

held in trust for the CSKT by the United States.  It is a simpler and less sinister 

case than described in the County’s Brief.   

When the County Planning Board recommended approval of Ms. Lundeen’s 

RV resort on April 11, 2018, both the County and Ms. Lundeen were put on notice 

that the Tribes questioned the proposed access route associated with the RV resort.  

Tribes’ Complaint (Doc. 1 at 91) (paragraph 33).   

A subsequent conditional approval followed on May 16, 2018.  Id. at 10 

(paragraph 34).  One of those conditions was that legal access to the RV site was to 

be confirmed prior to recording of the final subdivision plat.  Id. Throughout the 

remainder of 2018 and into 2019 the Tribes and County exchanged written 

                                                           
1 Citations are to the ECF page numbering. 
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Tribes’ Response to Motion for Preliminary Injunction 3 

correspondence regarding the Tribes’ questions and concerns over the County’s 

approval of Ms. Lundeen’s proposed access road across CSKT trust property.  Id. 

at 10-12 (paragraphs 33-41).  The Tribes were notified in April 2019 that 

surveying and construction of the road across Tribal trust property had 

commenced.  Id. at12 (paragraph 42).    

On May 13, 2019 the Tribes installed a gate to prevent further encroachment 

across Tribal trust property, and the Department of Interior, Bureau of Indian 

Affairs (BIA) issued a Notice of Trespass to Lundeen’s contractor the following 

day.  Id. at 12 (paragraphs 44-45).  The Tribes filed this suit asking the Court to 

affirm and declare the Tribes rights over property held in trust for the Tribes. 

PRELIMINARY INJUNCTION MOTIONS AND PROCEDURAL 
STEPS 

 
The Tribes asked this Court to issue a preliminary injunction in order to 

prevent any further encroachment on the Tribal trust property at issue during the 

pendency of this case.  (Docs. 4 and 5).  Concurrent with the filing of this brief, the 

Tribes have withdrawn their request for a preliminary injunction.  As stated in the 

withdrawal notice, the BIA Notice of Trespass will likely prevent any further 

encroachment on the Tribal trust parcel at issue.  The Tribes have also offered to 

open the gate with conditions, as discussed below. Although Ms. Lundeen is 

unwilling to accept these modest conditions, if the Court accepts them, the Tribes 

do not object to the preliminary injunction. 
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Tribes’ Response to Motion for Preliminary Injunction 4 

The County’s request for a preliminary injunction asks this Court to order 

the removal of the gate the Tribes installed, both for Ms. Lundeen to have access to 

her property, and for general public safety.  The County’s request is both 

unnecessary and unwarranted. 

DISCUSSION 

“A preliminary injunction is an extraordinary remedy never awarded as of 

right.” Winter v. Natural Resources Defense Council, 555 U.S. 7, 24 (2008). A 

plaintiff seeking a preliminary injunction must establish that he is likely to succeed 

on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest. Winter, supra at 20 (reversing the 9th Circuit’s 

previous “possibility” [of irreparable injury] standard as too lenient). “Our 

frequently reiterated standard requires plaintiff seeking preliminary relief to 

demonstrate that irreparable injury is likely in the absence of an injunction2.”  Id. 

                                                           
2 The 9th Circuit has sometimes applied what is called an “alternative test” 
affirming a preliminary injunction where the plaintiff has demonstrated “a 
combination of probable success on the merits and a possibility of irreparable 
injury”. Los Angeles Memorial Coliseum Commission v. National Football 
League, 634 F.2d 1197, 1201 (9th Cir. 1980). The viability of the 9th Circuit’s 
“alternative test” is subject to question in light of Winter, but the Circuit did 
preserve, at least, its “sliding scale” approach post-Winter.  Alliance for the Wild 
Rockies v. Cotrell, 632 F.3d 1127, 1131-35 (2011).  Given the clear absence of 
irreparable injury in this case, that issue is academic. 
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 The Winter court said, quoting O’Shea v. Littleton, 414 U.S. 488, 502 

(1974): “[A] preliminary injunction will not be issued simply to prevent the 

possibility of some remote future injury.” Winters continued: “Issuing a 

preliminary injunction based only on a possibility of irreparable harm is 

inconsistent with our characterization of injunctive relief as an extraordinary 

remedy that may only be awarded upon a clear showing that the plaintiff is entitled 

to such relief.” 

 Moreover, unlike the question of standing where the plaintiff need 

only allege injury in fact to establish standing, an applicant for preliminary 

injunction “must demonstrate immediate threat of injury as a prerequisite to 

preliminary injunctive relief.” Caribbean Marine Services Co. Inc. v. Baldridge, 

884 F.2d 668, 675 (9th Cir. 1988). 

The County correctly notes that a preliminary injunction serves to maintain 

the status quo.  County’s Brief (Doc. 20 at 9).  The Tribes disagree that “the last 

uncontested status was as existed on May 12, 2019, where the public had access to 

E Street and Lake County had administrative responsibility for the property at 

issue.”  Id.  There was no “E Street” until Ms. Lundeen began developing it, and 

whether the County has administrative responsibility over Tribal trust property is 

the subject of this litigation.  The Tribes have challenged the County authority to 

grant Ms. Lundeen a right of way across Tribal lands from the start.  The status 

Case 9:19-cv-00090-DLC   Document 29   Filed 07/01/19   Page 10 of 40



Tribes’ Response to Motion for Preliminary Injunction 6 

quo prior to this litigation is that there was a two track tractor path through a field.  

See Declaration of John B. Carter, ¶¶ 6-8. A preliminary injunction that allows Ms. 

Lundeen to continue construction of a developed access road across Tribal trust 

land during this litigation would not maintain the status quo.  

A. Any Threat of Irreparable Harm Has Been Addressed or is Unlikely. 

Contrary to the County’s assertions, the Tribes are not seeking to eliminate 

economic competition or assert control over Ms. Lundeen’s property.  This case is 

about whether the Tribes have a right to regulate the use of their trust property, and 

set conditions for that use.  The Tribes welcome and promote economic 

development throughout the Flathead Indian Reservation (“Reservation).  

Numerous hospitality and tourism businesses owned by the CSKT, individual 

Tribal members and non-Indians thrive on the Reservation, particularly around 

Flathead Lake.  The Tribes’ interest in this case is simple – maintain the integrity 

of the Tribal land base.  The Tribes’ requested declaration encompasses property in 

Big Arm currently listed as Tribal trust land, and asks this Court to resolve whether 

the County has authority to permit individuals access and use of those Trust lands.   

Ms. Lundeen relied on the County’s assurance that she could build an access 

road across the Tribal trust property in Big Arm, and is now caught in the middle 

of a Tribal-County property dispute. 
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Lake County largely piggybacks its claim of irreparable injury onto Ms. 

Lundeen’s. Lake County first concedes that “monetary damages could cover a 

portion of the damage (specifically for lost revenues to Lake County and Ms. 

Lundeen)…” (Doc. 20 at 17).  But the County claims there is “harm related to 

interference with property rights, [and] harm to Lake County’s governmental role 

in administering these roads, alleys, and public reserves…and [nonsensically] the 

harm caused issuance [sic] (or non-issuance) of potential regulations.” Id.  

These vague, speculative points do not come close to establishing the 

“concrete and particularized” injury necessary for issuance of the preliminary 

injunction. Center for Food Safety v. Vilsack, 636 F.3d 1166, 1170 (9th Cir. 2011) 

(“the threat must be actual and imminent, not conjectural or hypothetical…”)  

 The only concrete suggestion of irreparable injury is the claim of damage to 

the public if fire trucks or law enforcement cannot cross the road. This is 

fabricated.  Prior to the recent creation of the road by Lundeen, the so-called “E 

Street” was simply an undeveloped pathway across a vacant field. The fence across 

the road, as recently developed by Lundeen, does not block the ability of a fire 

truck to go around the locked gate to get to a fire in an emergency. See Declaration 

of C.T. Camel, ¶ 7. Thus, the fire and law enforcement protection is illusory.   

Ms. Lundeen submits a declaration asserting economic harm.  (Doc. 14).  It is 

doubtful that this is sufficient.  “Subjective apprehensions and unsupported 
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predictions of revenue loss are not sufficient to satisfy a plaintiff’s burden of 

demonstrating an immediate threat of irreparable harm.”  Caribbean Marine 

Services Co. Inc. v. Baldridge, 884 F.2d at 675-76.  It is telling that alternate access 

is available to Ms. Lundeen—it just appears to be more expensive. Lundeen 

Declaration, ¶ 17, Doc. 14.  

Recognizing Ms. Lundeen’s predicament, the Tribes offered to provide her with 

the standard-issue revocable permit, granting her access to her property in order to 

continue to develop her RV park.  Letter to Ms. Lundeen’s Counsel, dated June 20, 

2019 (Exhibit A, attached to this Brief).  The offer was for use of the contested 

access road for one dollar a year, for the duration of this litigation, conditioned 

upon certain understandings regarding the ultimate outcome of the case.  On June 

26, 2019 through counsel, Ms. Lundeen declined the Tribes offer.  (Exhibit B, 

attached to this Brief).  

The Tribes responded to Ms. Lundeen’s rejection, re-offering the proposal and 

expressing a willingness to modify it if there are legitimate concerns.  (Exhibit C, 

attached to this brief). 

The Tribes now offer this compromise to the Court.  The Tribes will not object 

to the entry of a preliminary injunction and will remove the locked gate as long as 

the injunction incorporates the Tribes’ conditions set forth their letter.  (Exhibit A). 

Case 9:19-cv-00090-DLC   Document 29   Filed 07/01/19   Page 13 of 40



Tribes’ Response to Motion for Preliminary Injunction 9 

  There is no need for the Court to expend energy on a preliminary injunction 

since the Tribes have already offered to allow Ms. Lundeen access under 

reasonable conditions.  Moreover, it may be the better way to resolve Ms. 

Lundeen’s dilemma under the circumstances.3  Should this Court grant the 

County’s requested injunction, the Tribes respectfully request that the Court do so 

under the terms set out in the Tribes’ June 20, 2019 proposal to Ms. Lundeen. 

 This Court unquestionably has the authority to impose the Tribes’ suggested 

conditions onto any preliminary injunction it may issue.  This Court, sitting in 

equity, has the authority, indeed the duty, to tailor an injunction so that it addresses 

the harm alleged but is not overbroad.  Natural Resources Defense Council Inc. v. 

Winter, 506 F.3d 885, 886 (2007) (“injunctive relief must be tailored to remedy the 

specific harm alleged, and an overbroad preliminary injunction is an abuse of 

discretion. Lamb-Weston, Inc. v. McCain Foods, LTD., 941 F.2d 970, 974 (9th Cir. 

1991)). 

 Given the absence of irreparable injury, there is little need to address the 

remaining preliminary injunction factors.  Accordingly, these are only briefly 

                                                           
3 Once Ms. Lundeen is issued a Tribal permit, the Tribes would then inform the 
BIA that Ms. Lundeen and her contactors are no longer trespassing on CSKT Trust 
lands, and ask the BIA to rescind the trespass notice.  The Tribes respectfully 
submit that this is something that this Court may not be able to order through an 
injunction in the absence of the United States as a party to this litigation. 
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addressed below. The 9th Circuit said in Center for Food Safety v. Vilsack, 636 

F.3d 1166, 1174:  

Under these circumstances, we conclude that injunctive 
relief “is not now needed to guard against any present or 
imminent risk of likely irreparable harm.” (Monsanto Co. 
v. Geertson Seed Farms, 561 U.S. 139, 130 S.Ct. 2743 
(2010)) at 2760. 
 
Because Plaintiffs have failed to show that they are 
“likely to suffer irreparable harm in the absence of 
preliminary relief,” Winter, 129 S.Ct. at 374, we need not 
address the district court’s analysis of the remaining 
elements of the preliminary injunction standard. 
 

Accordingly, this brief will address only lightly the other factors of the preliminary 

injunction test.                  

B. The County is Not Likely to Succeed on the Merits 

 The County and Ms. Lundeen are unlikely to succeed on the merits of their 

case.  First, their counterclaims must be dismissed for lack of federal jurisdiction. 

Second, on the ultimate merits, which may only be reached via the Tribes’ 

declaratory judgment complaint, it will ultimately be clear that parts of the 1913 

Big Arm plat were withdrawn and did not survive the Department of Interior’s 

1956 restoration of Big Arm’s unpatented lands to Tribal trust status.  See, Exhibit 

C to Tribe’s Complaint (Doc 1-3).  The so-called “E Street” (merely lines on the 

1913 plat) never existed as a road and the property has now been restored to Tribal 

Trust status.  
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 These arguments are addressed below. 

i. There is no federal jurisdiction for the counterclaims. 

The sole procedural vehicle by which this Court may reach the ultimate 

ownership question in this case is via the Tribes’ complaint. The Tribes, pursuant 

to 28 U.S.C. 1362 and the Federal Declaratory Judgment Act, 28 U.S.C. 2201-02, 

may seek a federal court declaration to quiet title in order to protect their interests 

in their lands, even in the absence of the United States.  Puyallup Indian Tribe v. 

Port of Tacoma, 717 F.2d 1251, 1254-55 (9th Cir. 1983).  See also, Montana v. 

United States, 450 U.S. 544 (1981). 

However, the County and Ms. Lundeen filed counterclaims seeking to quiet 

title under the Montana Quiet Title Act, Mont. Code Ann. § 70-28-101.  (Doc. 12 

at 11, Doc. 16 at 10, 14).  That statute cannot be used as a vehicle for the County 

and Ms. Lundeen to get the remedy they seek.  

First, the Tribes retain their sovereign immunity.  Bodi v. Shingle Springs 

Band of Miwok Indians, 832 F.3d 1011 (9th Cir. 2016) (consenting to the court’s 

jurisdiction to determine its own claims, and Indian tribe does not automatically 

waive its immunity as to claims that could be asserted against it, even as to related 

matters arising from the same set of underlying facts). 

Second, no state court would have jurisdiction to hear a Montana quiet title 

action involving Tribal trust land located on the Reservation.  In re Estate of Big 
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Spring, 360 Mont. 370, 255 P.3d 121, 2011 MT 109 (2011) (proper jurisdictional 

analysis in adjudicatory actions involving tribal lands is to ask whether exercise of 

jurisdiction by a state court is preempted by federal law or if not, whether it 

infringes on tribal self-government).  See also Blaze Construction v. Glacier 

Electric Cooperative, 280 Mont. 7, 928 P.2d 224 (1996). Here, the quiet title 

remedy the County and Ms. Lundeen seek is preempted by federal law4. In sum, 

the ultimate title question posed by this case will be resolved only in the context of 

the Tribes’ complaint. 

                                                           
4 In order to adjudicate a property right in lands held by the United States, 

the County or Ms. Lundeen would likely have to file a claim against the United 
States, under the Quiet Title Act, 28 U.S.C. 2409a (“QTA”).  The QTA is “the 
exclusive means by which adverse claimants [may] challenge the United States’ 
title to real property.”  Block v. North Dakota, 461 U.S. 273, 286 (1983).  The 
QTA governs even when a claimant like the County asserts ownership of less than 
a fee simple interest.  Robinson v. United States, 586 F.3d 683, 686 (9th Cir. 2009) 
(“This court has repeatedly held that both disputes over the right to an easement 
and suits seeking a declaration as to the scope of an easement fall within the 
purview of the QTA”).  The QTA waives the United States’ sovereign immunity 
under § 2409a.  However, that section of the statute excludes from its coverage 
claims involving “trust or restricted Indian lands.”  § 2409a(a).  The Indian lands 
exception applies if the federal government has a “colorable claim” that the lands 
in question are trust lands, and that test is met so long as the federal government’s 
position was not undertaken in a frivolous or arbitrary manner.  Alaska Department 
of Natural Resources v. United States, 816 F.3d 580, 585 (2016).  Here, the United 
States has a colorable claim that the land upon which the County claims the “E 
Street” right of way is Tribal trust land. The Tribes now withdraw, as a basis for 
jurisdiction in their complaint, any reference to the Federal Quiet Title Act, § 28 
U.S.C. 2409(a), and rely exclusively on 28 U.S.C. § 1362 and the Federal 
Declaratory Judgment Act. 
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Because there are jurisdictional impediments to the relief sought by the 

County and Ms. Lundeen, it diminishes the likelihood of success on the merits for 

those parties, and a preliminary injunction should not be issued.  

ii. The land in question was restored to Tribal Trust status and there is no 
authority for Lake County to grant the requested road easement. 
 

The current BIA Title Status Reports attached to the Tribes’ Complaint 

(Doc. 1, Exhibit D) reflect no pre-existing road easements evidencing County 

authority to grant Ms. Lundeen a right of way to construct the contested access 

road.   

The main basis for the County’s claim that it has jurisdiction over the so-

called “E Street” is a plat of the Big Arm townsite ordered by the General Land 

Office on June 20, 1910. See Exhibit A to Tribes’ Complaint, 1913 Big Arm plat. 

That plat, however, lacks any dedication of roads, alleys or parks for public use. 

Specific to Montana Indian Reservations, the act of March 4, 1915, 

Pub.L.No. 63-310, 38 Stat. 1188, 1189 (1915), the act specifies steps necessary in 

laying out public roads on Montana Indian reservations.  Section 2 of that act 

requires Montana counties to undertake a six-step process to acquire the right to 

dedicate public access routes on Indian reservations, pursuant to Montana law.  38 

Stat. at 1189.  First, the County must demonstrate that it has “jurisdiction over any 

territory” to be impacted by County creation of a public road within the 
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Reservation.  Second, the County must comply with steps “in accordance with the 

laws of the State of Montana relating to the laying out and opening of public 

roads.”  Third, the County must notify the landowner, here the U.S. in trust for the 

Tribes, “as provided in the State laws.”  Fourth, the County must “serve notice 

upon the superintendent in charge of the restricted Indian lands upon which it is 

proposed to lay out a public road.  Fifth, the County must provide the 

superintendent “with a map drawn on tracing linen showing the definite location 

and width of such proposed road.”  Finally, “no such road shall be laid out until 

after it has received the approval of such superintendent.” Id.5 

These steps, which are cumulative in that each must be completed, were not 

followed with respect to the Big Arm townsite.  Instead, there was merely a filing 

of the plat document.  This is insufficient to establish County jurisdiction over 

purported roads. 

In any event, the area of the proposed “E Street” road was subsequently 

withdrawn by the Department of the Interior.  First, between 1930 and 1931, the 

Commissioner of Indian Affairs and the Superintendent of the Flathead Indian 

Reservation discussed the lack of demand for land within the proposed townsite 

and the fact that it was not a mandatory townsite under § 17 of the FAA (Flathead 

                                                           
5 Land held in trust for Indian tribes is protected from unauthorized alienation and 
one cannot acquire property rights in trust property by prescription. U.S. v. 
Ahtanum Irrigation Dist., 236 F.2d 321, 334 (9th Cir. 1956). 
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Allotment Act, Pub.L.No. 58-159, 33 Stat. 302 (1904)).  There followed a 

document vacating eighty acres of the proposed townsite (S2SE § 33, 

T24NR21W).  Those eighty acres were released for Indian allotment.  See Exhibit 

B to Tribes’ Complaint.  Thus, the County’s argument that there was a dedication 

of roads merely by filing the plat is unsupported by actual practice.  That part of 

the previous plat was simply wiped out by directive of the Department of the 

Interior. 

Further, through the authority granted in the Indian Reorganization Act of 

1934, the Secretary of the Interior began restoring surplus lands to Indian tribes.  

25 U.S.C. § 5103.  Noting a lack of public demand for lots in the proposed Big 

Arm townsite, the Secretary of the Interior restored to Tribal ownership all 

undisposed lots within the proposed townsite, subject to any valid existing rights. 

See Exhibit C to Complaint, 21 Fed.Reg. 6625, 6681-82 (September 5, 1956).  The 

area of “E Street,” which was never, in any event, dedicated, is not one of those 

few locations where individuals had purchased townsites.  Accordingly, that area 

was restored to Tribal trust status and withdrawn from the plat, as were numerous 

other previously-platted lots in Big Arm. 

The Secretary of the Interior unquestionably had the authority to restore Big 

Arm townsites and alleged roads and alleyways to the Tribes, so long as they were 
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not previously sold (i.e., subject to “existing rights”).  That is, in fact, what 

happened in the area presently in question. 

Lake County cites several Department of the Interior documents which 

purport to establish that these properties were divested.  That is contradicted by 

both the withdrawal in 1930-31 and by the federal register withdrawal on 

September 5, 1956.  To the extent there are documents of Interior Department 

officials that might suggest otherwise, these are not controlling. See Confederated 

Salish and Kootenai Tribes v. Namen, 665 F.2d 951 (1982) (“Polson dwells at 

length on statements by officials of the Interior Department that indicate their 

belief that Flathead Reservation was terminated. The district court noted, however, 

that both sides adduced ‘innumerable documents from governmental agencies’ that 

supported their conflicting positions…Actions and utterances of federal officers 

that manifest no single clear perception of the reservation’s status can hardly be 

treated as a significant item in determining that status.” Id. at 959-60). 

In sum, Ms. Lundeen and the County are unlikely to prevail on the question 

of ownership and jurisdiction over the claimed roadway.  

It is not the function of this Court to resolve this issue at this point, but 

merely to assess the likelihood of success on the merits in the context of the 

request for preliminary injunction.  Given the facts set forth above, the County and 

Ms. Lundeen do not meet this requirement. 
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iii. The County’s reliance on the Hellgate Treaty is unpersuasive. 

The County’s reliance on the 1855 Treaty with the Flathead (“Hellgate 

Treaty”) 12 Stat. 975, and the 1855 Treaty with the Blackfoot Indians, 11 Stat. 657 

(1855) is misplaced. 

The County misreads the history and context of those treaty negotiations.  

Governor Stevens was tasked with brokering a peace between warring tribes, 

assuring that resident tribes and non-Indians could co-exist without conflict, and 

above all, acquiring land for white expansion, including railroads. 

The exact language of the Hellgate Article III travel provision is only found 

in the Hellgate Treaty, the Treaty with the Nez Perce12 Stat. 957 (1855), and the 

Treaty with the Yakama Nation of Indians, 12 Stat. 951 (1855). The United States 

Supreme Court recently examined that travel provision in a case involving the 

Yakama right to bring goods to market.  Washington State Department of 

Licensing v. Cougar Den, Inc., 139 S.Ct. 1000 (2019).  Upholding the Yakama 

Nation’s reading of the treaty, Justice Gorsuch’s concurrence re-affirms how 

federal courts are to interpret treaties between Indian nations and the United States.  

“Our job here is a modest one.  We are charged with adopting the interpretation 

most consistent with the treaty’s original meaning.”  Id. at 1016.  Justice Gorsuch 

elaborated, “the United States drew up this contract, and we normally construe any 

ambiguities against the drafter who enjoys the power of the pen.  Nor is there any 
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question that the government employed that power to its advantage in this case.” 

Id.   

Governor Stevens assured the Tribal leads assembled at the Hellgate Treaty 

negotiations “You have also the right to go on the roads of the whites and take 

your produce to market.  The Great Father has the right to make roads through 

your country if necessary.  White people however cannot go there without your 

consent.”  In the Name of the Salish & Kootenai Nation, Bigart and Woodcock, 

ed. (1996) p. 47-48 (Official Proceedings of the Hell Gate Treaty Council, Partoll, 

ed.) (“Treaty Minutes”).  Since the signing of the treaties roads have indeed been 

made though the Tribes’ country, and non-Indians travel them peacefully every 

day. 

Under the Supreme Court’s canons of Indian treaty construction the 

County’s broad interpretation of the relevant treaties cannot hold.  Such a holding 

would be unprecedented, and would nullify all federal Indian law and policy 

regarding tribal control over Indian lands.  “A tribe’s power to exclude 

nonmembers entirely or to condition their presence on [tribal land] is [] well 

established.”  New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 333 (1983).   

The Hellgate and Blackfoot treaties were between the United States and the 

signatory tribes.  When dealing with a tribal treaty, courts must “give effect to the 

terms as the Indians themselves would have understood them.”  Minnesota v. Mille 
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Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (2019).  Stevens assured the 

Tribal leaders at the Hellgate Treaty Council “Here is the treaty drawn up.  I have 

written out what I have explained.”  Treaty minutes, p. 58, ¶ 1.  The County cites 

no evidence that the Tribal leaders that signed the Hellgate Treaty would have 

understood those agreements as delegating a local government complete freedom 

to plow roads anywhere on the Flathead Reservation, the place they reserved as an 

exclusive homeland. 

The County’s interpretation of the Hellgate and Blackfoot treaties has no 

basis in federal Indian law and is unlikely to succeed on the merits, therefore no 

preliminary injunction should result. 

C. The Balance of Harms Does Not Favor Granting an Injunction. 

As explained above, the Tribes have extended an offer to open the gate and 

allow Ms. Lundeen access to her property.  That should negate any harm she may 

be experiencing due to lack of road access.  The rest of the harm alleged by the 

County is speculative or non-existent.  There are no impediments to any 

emergency vehicles on any existing road in Big Arm.  There is no need for 

emergency vehicles to utilize the “E Street” that Ms. Lundeen has started, as the 

road was non-existent until last month.  At any rate, it is a simple matter for a 

vehicle to drive onto the field and around the gate in the event of an emergency.  

The balance of harms alleged by the County do not outweigh the threat of more 
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unpermitted construction on Tribal trust lands, and do not favor granting the 

County a preliminary injunction. 

D. A Preliminary Injunction Does Not Serve the Public Interest. 

As with the previous section, the County’s recitation of public interests are 

speculative or under no threat.  The gate the Tribes erected on their trust property 

has not divested the County of any fuel tax revenue, nor has it impeded the use of 

any existing roads in Big Arm.  Police and fire protection services remain 

unhampered.  There is no public interest served by issuing the County a 

preliminary injunction. 

CONCLUSION 

The Tribes submit that there is no need for this Court to issue a preliminary 

injunction inasmuch as the County has failed to meet the elements required for 

such relief.  There is no irreparable injury to any party.  The Tribes have offered to 

open the gate and allow Ms. Lundeen access to her property under reasonable 

terms.  The rest of the harms and public necessity alleged are speculative, or not 

likely to occur.   

For the reasons set out above, the Tribes request that this Court deny the 

County’s request for a preliminary injunction.  Should this Court feel a preliminary 

injunction is necessary in order to allow Ms. Lundeen access to her property, the 
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Tribes respectfully request that this Court utilize the terms proposed by the Tribes 

in their June 20, 2019 offer to Ms. Lundeen. 

  Respectfully submitted this 1st day of July, 2019. 

Daniel J. Decker 
John T. Harrison 
Shane Morigeau 
CSKT Legal Department 
 

James H. Goetz 
GOETZ, BALDWIN & GEDDES, P.C. 
 
ATTORNEYS FOR CONFEDERATED 
SALISH AND KOOTENAI TRIBES 
 
/s/ James H. Goetz                                                                                    
James H. Goetz 
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