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INTRODUCTION 

The Complaint should be dismissed in its entirety.  This case is based upon the premise 

that the United States has sold or leased lands that the Tribe asserts are properly its own.  But the 

Tribe’s claims associated with that alleged wrong are long-stale and have previously been 

settled.  With respect to the Takings Claim (Claim 3), the United States’ Motion to Dismiss (the 

“Motion”) explained that the Tribe had actual knowledge decades ago that the United States did 

not consider the Tribe a beneficial interest holder of lands within the original 1882 Uncompahgre 

Reservation (the “Public Domain Lands”).  The Tribe does not dispute that knowledge, and the 

Takings Claim is therefore time-barred.  Additionally, the Tribe waived its Takings Claim in the 

2012 Settlement Agreement and has not challenged that agreement’s applicability thereto.  The 

Breach of Trust Claims (Claims 1 and 2) are also deficient.  The Tribe has still failed to identify a 

specific money-mandating duty in support of its claims, and those claims are also time-barred.  

The Tribe’s separate Accounting Claims (Claims 4 and 5) should be dismissed because the Court 

only has jurisdiction to order an accounting or provide related declaratory or injunctive relief 

after a determination of liability.  In addition, and to the extent they are not otherwise barred, any 

pre-2012 Breach of Trust Claims or Accounting Claims were waived in the 2012 Settlement 

Agreement.  Finally, the Court lacks jurisdiction over all five claims under 28 U.S.C. § 1500.  

ARGUMENT 

In its Response in Opposition (the “Response”) to the Motion, the Tribe’s arguments 

often conflate issues raised in the Motion with the ultimate merits of the Tribe’s legal claims.  

However, the Motion was not addressed to the merits (and it would be improper to consider 

those issues at this juncture).  For purposes of the Motion, the issue at hand is not the actual 

meaning of the 1880 Act, the 1894 Act, 1897 Act, or the 1948 Act, nor is it whether the Tribe’s 
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interpretation of these acts is the correct one.  The issue is whether the Tribe has asserted valid 

and timely causes of action over which this Court has jurisdiction, and the answer to this 

question is that it has not.   

I. The Tribe’s Takings Claim Should be Dismissed in its Entirety. 

As stated in the Motion, the Takings Claim fails for two reasons: (1) it is untimely under 

28 U.S.C. § 2501 and the Indian Claims Commission Act (“ICCA”), and (2) the Tribe voluntarily 

released this claim, twice.  See Mot. at 23.  The Tribe’s Response does not alter this conclusion.  

A. The Indian Trust Accounting Statute is not applicable to the Takings Claim, and 
the United States’ decision not to treat the Public Domain Lands as trust lands is a 
single distinct action from which all of the Tribe’s alleged harms flow. 
 

As set forth in the Motion, the statute of limitations began to run on the Takings Claim 

once the Tribe became aware of (or should have been aware of) the United States’ alleged taking 

of its property.  See id. at 26-27; Resp. at 16 (“In Fifth Amendment Takings claims, however, the 

harm occurs when the plaintiff’s property is taken without just compensation.”).  The Motion 

provides numerous examples of instances throughout the last century, and no later than 1986, 

that put the Tribe on notice that the United States did not consider the Tribe to be a beneficial 

interest holder of the Public Domain Lands.  See Mot. at 6–9, 27–29.   The Tribe does not 

challenge these historical facts.  Instead, the Tribe seeks to avoid the statute of limitations by 

arguing (1) under the Indian Trust Accounting Statute (“ITAS”), the statute of limitations does 

not begin to run until the Tribe has received an accounting, and (2) under the continuing claims 

doctrine, each time the United States retains revenue generated from the Public Domain Lands 

(rather than placing it in the Tribe’s trust accounts) “begins a new statute of limitations.” Resp. at 

29, 32.  Neither argument overcomes the jurisdictional statutes of limitations in the ICCA and 28 

U.S.C. § 2501. 
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The Tribe’s first argument is wrong because the ITAS does not apply to the Takings 

Claim.  The ITAS—which Congress had annually included in the Department of the Interior’s 

appropriations act for fiscal years 1990 through 2014—provided, in relevant part, that 

notwithstanding any other provision of law, the statute of 
limitations shall not commence to run on any claim . . . concerning 
losses to or mismanagement of trust funds, until the affected Indian 
tribe or individual Indian has been furnished with an accounting of 
such funds from which the beneficiary can determine whether 
there has been a loss. 
 

CONSOLIDATED APPROPRIATIONS ACT, 2014, PL 113-76, January 17, 2014, 128 Stat 5 

(emphasis added).  The Federal Circuit has stated the ITAS “must be construed strictly and must 

clearly express the intent of Congress to permit a suit against the Government.”  Shoshone Indian 

Tribe of Wind River Reservation v. United States, 364 F.3d 1339, 1346 (Fed. Cir. 2004). 

The last time Congress included the ITAS in Interior appropriations, however, was in 

2014.  This is fatal to the Tribe’s reliance on the rider here because provisions in appropriations 

acts are presumed to apply only in the relevant appropriations year, unless they contain “words 

of futurity” clearly showing Congress’s intent that the provision last longer. United States v. Intl 

Business Machines Corp., 892 F.2d 1006, 1009 (Fed. Cir. 1989); 31 U.S.C. § 1301(c).  Common 

words of futurity include “hereafter” or “after the date of approval of this act.”  Int’l Business 

Machines, 892 F.2d at 1009; Letter from the Office of the Comptroller General, B-271412 (June 

13, 1996) (available on Westlaw).  Importantly, “the phrase ‘notwithstanding any other provision 

of law’ does not constitute words of futurity and, standing alone, offers no indication as to the 

duration of the provision.”  B-271412 (internal brackets omitted). 

In addition, and even if the ITAS had applicability beyond 2014, the Federal Circuit holds 

that the ITAS applies only to claims for breach of a fiduciary duty.  Shoshone, 364 F.3d at 1350–

51; Rosales v. United States, 89 Fed. Cl. 565, 580 (2009) (“[W]hen ITAS applies, the Tucker 
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Act's statute of limitations does not begin to run, nor does a claim accrue for breach of fiduciary 

duty regarding a trust fund, until the complaining Indian tribe or individual has received an 

accounting.” (emphasis added)).  Here, the Takings Claim is—by definition—not a breach of 

trust claim regarding a trust fund.  Accordingly, the Takings Claim falls outside of the scope of 

the ITAS.1        

As to the Tribe’s second argument, the continuing claims doctrine is similarly not 

applicable here.  The Tribe’s theory seems to be premised on its assertion that Congress, through 

the 1880 Act,2 bestowed the Tribe with beneficial title to the Public Domain Lands, which title 

can allegedly be taken only by a subsequent act of Congress. See Resp. at 8–9.  According to the 

Tribe, neither the later 1897 Act nor the 1948 Act “served to take the [Public Domain Lands] 

from the Tribe.”  Id. at 16.  And, under the Tribe’s interpretation, the statute of limitations begins 

over again each time the United States fails to deposit revenues from the Public Domain Lands 

into the Tribe’s accounts.  Id. at 32.  This theory is problematic for several reasons. 

First, though that may be the Tribe’s theory of statutory interpretation, it is not the one 

that has governed the lands in question.  Whether or not the Tribe’s present reading of the 1880, 

1897, and 1948 Acts are correct, it does not change the fact that the Public Domain Lands have 

not been held in trust, nor treated as if they were, for many years.  Following the passage of these 

acts, the United States interpreted the statutes as removing any beneficial interest for the Tribe in 

                                         
1 Even if the ITAS were applicable to takings claims (it is not), the ITAS would still not save the 
Takings Claim here because the United States openly repudiated any trust duties with respect to 
the Public Domain Lands in the years following the 1897 and 1948 Acts.  See infra, Part II.B. 
2 The Tribe alleges that we have “sophistically label[ed] the [1880 Act] as “the 1880 agreement.”  
Resp., at 6.  But it is the term the Tribe itself used in the 1951 Petition and is a reference to the 
fact that the 1880 Act was an acceptance and ratification of an earlier agreement between the 
Tribe and the United States.  E.g., Ex. 4 to Mot. ¶ 11; Act of June 15, 1880, Ch. 223, 21 Stat. 
199. 
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the Public Domain Lands.  See Compl. ¶¶ 54 (“[T]he [BLM] . . . moved quickly to gain control 

of the remaining lands of the Uncompahgre Reservation . . . .”); 56 (“The Uncompahgre Bands 

has never received any payment from the United States for the BLM’s leasing and other 

utilization of these lands from 1933 to the present.”).  As stated by the United States in 1986, 

“[t]he Tribe has no remaining equitable interest in [the Public Domain Lands], and it accordingly 

has no claim to receive any revenue from the leasing of them.” Ex. 8 to Mot. at 5.  The Tribe 

does not contest that the United States has held its current position since at least 1986.  Its own 

pleadings establish the fact: “The BLM has managed these lands since 1948, leasing these lands 

for grazing and oil and gas purposes.”  Compl. ¶ 55 (emphasis added).  That is important because 

the BLM does not manage trust lands, the Bureau of Indian Affairs does.  Cobell v. Norton, 240 

F.3d 1081, 1088 (D.C. Cir. 2001) (“BIA is responsible for trust land management, including the 

approval of leases and land transfers, and income collection.”).3   

Second, the Tribe’s alleged harms all flow the United States’ decision not to recognize 

any tribal beneficial interest in the Public Domain Lands following the 1897 Act.  The continuing 

claims doctrine is limited to claims that are “inherently susceptible to being broken down into a 

series of independent and distinct events or wrongs, each having its own associated damages.”  

                                         
3 The Tribe claims that the United States’ “substantive arguments and primary portions of its 
current motion to dismiss this case are dependent upon, inter alia, its historically erroneous 
assertion that the Uncompahgre Reservation was an ‘executive order reservation,’ when in fact 
the Reservation was a ‘statutory reservation.’”  Resp., at 9. But nowhere in the Motion have we 
argued this theory. Whether the Uncompahgre Reservation still exists is irrelevant to whether the 
Tribe has challenged the United States’ interpretation of and application of the relevant acts—
and resulting taking—within the applicable statute of limitations.  For this reason, the Tribe’s 
citation to the Tenth Circuit’s ruling that the Uncompahgre Reservation was not disestablished is 
not helpful.  See id., at 16 (citing Ute Indian Tribe v. Utah 773 F.2d 1087 (10th Cir. 1985)).  
Besides the fact that the United States was not a party to Ute Indian Tribe, whether the 1897 Act 
actually disestablished the Uncompahgre Reservation does not affect when the Tribe knew (or 
should have known) the United States had interpreted and applied that act as eliminating any 
beneficial interest the Tribe may have previously had in the Public Domain Lands. 
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Tamerlane, Ltd. v. U.S. 550 F.3d 1135, 1145 (Fed. Cir. 2008).  It is not applicable where, as here, 

“a single governmental action causes a series of deleterious effects, even though those effects 

may extend long after the initial governmental breach.”  Boling v. U.S., 220 F.3d 1365, 1373 

(Fed. Cir. 2000).  Thus, in Ariadne Financial Services Party Ltd. v. United States, the Federal 

Circuit found that the continuing claims doctrine did not apply to claims seeking “compensation 

for a repudiation of a contract that promised continuing performance into the future.”  133 F.3d 

874, 879–80 (Fed. Cir. 1998)  In so holding, the Court recognized that the plaintiff was suffering 

continued harms each year the contract was not performed; however, similar to the 

circumstances here, those harms were the result of “a single repudiation by which the 

government made clear its intent to reject the terms of the contract” going forward.  Id. 

(emphasis added).  No other event was necessary to fix the government’s liability for breach of 

contract beyond the government’s “original repudiation,” and so the plaintiff’s claims for 

damages arising from that event were time barred.  See id. 

The same principles apply in the Fifth Amendment context.  In Rosales v. United States, 

tribal members sued for an alleged taking following the United States’ recognition that the tribe 

(rather than the challenging members) held beneficial title to certain land parcels.  89 Fed. Cl. at 

574.  The United States’ bestowal of beneficial title on the tribe occurred outside of the statute of 

limitations, but—just as in this case—plaintiffs sought to invoke the continuing claims doctrine 

by arguing the government violated a continuing legal duty to preserve the land for plaintiffs by 

allowing construction on the land in question and the plaintiffs’ eviction.  Id. at 578–79.  The 

court rejected the plaintiffs’ arguments, holding that, while the plaintiffs’ later “eviction may be a 

belated injury caused by the defendants acts,” its cause of action for a taking accrued at the point 

where the United States recognized the tribe’s claims to title over the plaintiffs’ claims.  Id.   
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Similarly, in Wolfchild v. United States, plaintiffs sought to bring a taking claim based on 

the government’s alleged “fail[ure] to provide lands under [a 1867] Act” and the subsequent sale 

of those lands in 1895.  101 Fed. Cl. 54, 74 (2011), aff’d in part, rev’d in part on other grounds, 

731 F.3d 1280.  Like the Tribe here, the plaintiffs argued that “[t]he United States, since the 1867 

original taking, continues to hold the Mdewakanton ‘inheritable beneficial interest,’ constituting 

a continuing taking, by withholding Plaintiff-Intervenors’ cognizable property interests under the 

February 1863 Act without just cause or reason.”  Id. (emphasis in original).  As in Ariadne and 

Rosales, this Court rejected this argument.  Id. at 75.  The Court explained the alleged takings 

occurred, “most generously, by 1895,” and “[t]hose alleged takings do not renew or replicate 

each day or with each physical incursion upon the twelve sections of land.”  Id. at 74–75. 

As these cases demonstrate, the continuing claims doctrine is not applicable in cases 

where the alleged harm can be traced back to a single distinct cause or where all events 

necessary to trigger liability occurred prior to the expiration of the statute of limitations.  The 

Tribe’s citation of Brown Park Estates-Fairfield Dev. Co. v. United States actually supports this 

rule.  See 127 F.3d 1449 (Fed. Cir. 1997).  In Brown, the court held that an agency’s prior 

contractual breaches (failing to make proper rent adjustments) were not continuing in nature, 

even where those breaches resulted in future contractual rent payments amounting to less than 

otherwise might have been due under the contract.  Id. at 1457. “[T]he alleged improper base for 

these latter years relate[d] directly to, and [was] completely dependent on, whether [the agency] 

failed to make rent adjustments in earlier years.”  Id. at 1458 (emphasis added).  The Tribe also 

quotes a large portion of the Brown court’s analysis of two other cases: Aktiebolaget Bofors v. 

United States, 153 F. Supp. 397 (Ct. Cl. 1957), and Mitchell v. United States, 10 Cl. Ct. 63 

(1986).  See Resp. at 32–34.  However, the Tribe cuts out the gravamen of that analysis, the 
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court’s conclusion that  

[n]either Bofors nor Mitchell helps appellants. Each of those cases 
involved individual actionable wrongs—in Bofors, separate and 
distinct breaches of contract; in Mitchell, separate and distinct 
breaches of statutory duties. In both cases, each such breach gave 
rise to a claim for which suit had to be brought within the six-year 
limitations period. The alleged breaches by the government in this 
case occurred at the specified times between June of 1986 and 
February of 1988 when [the agency] failed to make rent adjustments 
under each of the five HAP contracts, thereby resulting in allegedly 
erroneous contract rents. 
 

Brown, 127 F.3d at 1459 (emphasis added).  As the court in Brown ultimately concluded, the 

continuing claims doctrine does not apply where “the applicable individual actionable wrong 

occurred” outside of the limitations period.  Id. at 1459. 

The lands swaps and oil leases the Tribe cites are not an “ongoing series of violations” 

giving rise to a new takings claims; rather, like the lower rent payments in Brown, they are 

simply the logical result of the United States’ prior single determination that the Tribe does not 

have a beneficial interest in the Public Domain Lands.  Each of the Tribe’s cited harms flow from 

this action.  The time to assert the Takings Claim was when the Tribe first knew (or should have 

known) the government was treating the Public Domain Lands as public lands rather than tribal 

lands.  And, as demonstrated in the Motion, the Tribe knew (or should have known) of this fact 

as early as 1935.  Mot. at 6–9, 27–28.  Certainly the Tribe cannot claim ignorance after the 

United States’ unequivocal statements in its 1986 amicus brief in State of Utah v. Ute Indian 

Tribes that “virtually no trust land remains”4 within the original Uncompahgre Reservation and 

“the public lands within the original Uncompahgre Reservation are not held for the benefit of the 

                                         
4 The few remaining parcels of trust land alluded to by the Solicitor General’s use of the term 
“virtually,” likely consist of whatever remained in trust status from the original “83 allotments” 
referred to in paragraph 59 of the Complaint here, which do not appear to be at issue in this 
lawsuit.  See Compl. ¶ 59.     
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Ute Tribe.”  Ex. 7 to Mot. at 20-21.   

In its Response, the Tribe has not addressed the United States Supreme Court amicus 

briefing in State of Utah, or sought to explain why this briefing did not give adequate notice that 

the United States did not consider the Tribe to be the beneficiary of the Public Domain Lands.  

This is probably because the Tribe’s own briefs in that case acknowledged, of the lands within 

the original Uncompahgre Reservation, only the “Hillcreek Extension”5 and a few remaining 

allotments were still held in trust for its benefit.  See Brief in Opp’n to Pet. for a Writ of Cert., 

attached hereto as Exhibit 12;6 Suppl. Brief of the Tribe, attached hereto as Exhibit 13.7  These 

facts clearly demonstrate notice under both the ICCA and 28 U.S.C. § 2501, and the Tribe has 

not met its burden to demonstrate otherwise.  The Takings Claim is time-barred. 

B. The Tribe has twice waived and released the Takings Claim. 

 The Takings Claim should also be dismissed because the Tribe waived this claim in both 

the 1965 Settlement Agreement and the 2012 Settlement Agreement.  See Mot. at 23–26.  With 

respect to the 1965 Settlement Agreement, the Tribe argues that agreement only “settled claims 

                                         
5 As explained in both the Complaint and the Motion, the Hillcreek Extension includes 
approximately 270,000 acres of land that was taken from the original Uncompahgre Reservation 
area and added to the Uintah and Ouray Reservation by Congress under the 1948 Act.  See Mot. 
at 5; Compl. ¶¶ 52, 59.  According to the Complaint, the Hillcreek Extension is currently 
managed as tribal trust land and does not appear to be at issue in the current lawsuit. 
6 “[E]xcept for the 1948 congressional action creating the 500,000 acre Hillcreek Extension of 
the Ute Indian Reservation (which largely sits within the boundaries of the Uncompahgre 
Reservation), the United States owns nearly all of the lands contained within the national forest 
boundary [located in the Uintah Reservation] and the Uncompahgre Reservation.” Ex. 12 at 3. 
7 “Virtually all of the Uintah Reservation national forest and the Uncompahgre Reservation are 
uninhabited lands, owned by the United States, except that a substantial portion of the 
Uncompahgre Reservation is made up of Hillcreek Extension Indian lands held in trust by the 
United States for the benefit of the Ute Indian Tribe.  Nothing in the judgment of the court of 
appeals affects anyone’s title.”  Ex. 13 at 1. 
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regarding the small portion of surplus Reservation lands the United States disposed-of to non-

Indians between 1897 and 1946 under the public land laws.”  Resp. at 15–16.  However, the 

Tribe gives no reason for reading the 1965 Settlement Agreement so narrowly.  The 1951 Petition 

sought compensation based on allegations the United States (1) “disposed of all lands in the Utah 

reservation for the Uncompahgre Utes as set forth in paragraphs 9 and 10 hereof without just 

compensation,”8 (2) “fail[ed] or refus[ed] to provide an adequate reservation,” (3) “fail[ed] or 

refus[ed] to provide any reservation,” and (4) failed to “maint[ain] the Uncompahgre Reservation  

in Utah as a reservation for said Uncompahgre Utes.”  Ex. 4 to Mot. ¶¶ 10–12.  These broad 

allegations clearly included the Tribe’s loss of its beneficial interest in the Public Domain Lands 

and its awareness of this fact.  See Ex 2 to Mot. at 1 (1935 letter from the Secretary of the 

Interior denying the Tribe’s restoration request and stating “[a]s to the lands which originally 

comprised the former Uncompahgre Reservation, . . . after allotments had been made to a 

number of individual members of this band, the remainder of the reservation was restored to the 

public domain under the Act of June 7, 1897 (30 Stat. 87)”).  And the 1965 settlement “finally 

dispose[d] of all claims or demands which the [Tribe] has asserted or could have asserted against 

the [United States] in [the 1951 Petition] and [the Tribe] shall be barred from asserting all such 

claims in any further action.”  See Ex. 5 to Mot. ¶ 4(2) (emphasis added).  

 As to the 2012 Settlement Agreement, the Tribe concedes that the settlement bars its 

claims for alleged takings that occurred prior to 2012.  See Resp. at 18 (stating “the 2012 

Settlement Agreement [did not] waive[] the Tribe’s takings claim in its entirety”).  However, the 

Tribe attempts to avoid a total bar of the Takings Claim by asserting that our Motion does not 

                                         
8 Paragraph 10 of the 1951 Petition notes that “[a]t least, to wit, 400,000 of the Uncompahgre 
Reservation area has been disposed of by defendant under the public land laws, for school 
purposes, and for public reservation.”  Ex. 4 to Mot. ¶¶ 10. 
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include any evidence that the United States had actually taken title to the property prior to 2012.  

Id. at 16–17. This is simply not true.  The United States told the Tribe in 1935 that “the 

reservation was restored to the public domain under the Act of June 7, 1897” and made similar 

statements in 1939. See Ex. 2 to Mot. at 1; Ex. 3 to Mot. at 2211.  The BLM took over 

management of the Public Domain Lands no later than 1948.9  Compl. ¶ 54.  The Tribe alleged 

that the United States had taken the Uncompahgre Reservation area in its 1951 Petition.  Ex. 4 to 

Mot. ¶¶ 9–11.  The United States exercised sole dominion and control over the Public Domain 

Lands.  See e.g. Revocation of Departmental Order of September 26, 1933 as Modified, 13 Fed. 

Reg. 4105-4106 (Jul. 17, 1948).  And, in 1986, the United States expressly affirmed that 

“virtually no trust land remains” within the original Uncompahgre Reservation area.  Ex. 7 to 

Mot. at 20–21 (emphasis added).  The Tribe’s Takings Claim existed prior to 2012 and it was 

waived in the 2012 Settlement Agreement. The Takings Claim should be dismissed. 

II. The Breach of Trust Claims Fail for Lack of a Money Mandating Duty and are 
Time-Barred; in Any Event, They are Limited by the 2012 Settlement 
Agreement. 

 
In our Motion we identified three separate grounds for dismissal of the Breach of Trust 

Claims: (1) the absence of a money-mandating duty; (2) the statute of limitations in 28 U.S.C. § 

2501; and (3) the 2012 Settlement Agreement.  See Mot. at 17, 29, 32.  As with the Takings 

Claim, the Tribe’s Response does not overcome those grounds for dismissal.   

 

                                         
9 The Tribe seeks to diminish the importance of this fact by arguing that “[t]his managerial 
transfer of land did not nor could not constitute a taking of the surplus Reservation lands.” Resp., 
at 17.  But the transfer certainly provided the Tribe notice that the United States was not treating 
the lands as trust lands, and, if transfer of the Public Domain Lands to BLM management was a 
violation of the 1880 Act (as the Tribe contends), then that violation—and the resulting taking—
were waived at the time the Tribe executed the 2012 Settlement Agreement. 
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A. Neither the 1880 Act nor the Indian Reorganization Act create an applicable 
specific, money-mandating duty. 
 

It is the Tribe’s burden to demonstrate that the Breach of Trust Claims are based on 

“specific rights-creating or duty-imposing statutory or regulatory prescriptions.”  Mot. at 18 

(quoting United States v. Navajo Nation, 556 U.S. 287, 301 (2009)).  In arguing that the Tribe 

had failed to satisfy this burden, we analyzed each of the eleven alleged sources of fiduciary duty 

identified in the Tribe’s complaint and explained how none created the Tribe’s alleged duties.  Id. 

at 19–21.  The Tribe has responded to only two.   

The Tribe’s first argument is the same as that offered in support of the Takings Claim: the 

1880 Act bestowed the Tribe with a beneficial title to the Public Domain Lands. See Resp. at 8–

9.  According to the Tribe, the 1880 Act creates a continued duty to pay revenue derived from the 

Public Domain Lands to the Tribe.  However, as explained in section I, supra, the United States 

has not considered the Tribe to be a beneficial interest holder in the Public Domain Lands—or 

treated those lands as trust assets—for decades, based on its interpretation of the subsequent 

1897 Act.  Thus, to the extent the Tribe’s legal theory is correct—that the Tribe holds a beneficial 

interest in the Public Domain Lands that the United States has not recognized—its arguments 

support a claim for an improper taking (based on the United States’ assertion of full title) rather 

than for breach of a fiduciary duty based on a failure to pay revenues derived from those non-

trust lands (the actual duty alleged in the complaint).  Indeed, as explained in the Motion, the 

1880 Act “makes no reference to land sales within the original 1882 Uncompahgre Reservation 

area or land exchanges, grazing, or mineral leasing, let alone where any proceeds of those actions 

should be held.” Mot. at 19.  The 1880 Act does not contain a money-mandating duty for 

purposes of Tucker Act jurisdiction. 

Case 1:18-cv-00357-RHH   Document 21   Filed 04/02/19   Page 16 of 25



13 
 

The Tribe’s second argument regarding the Indian Reorganization Act (“IRA”) is no 

more compelling.  The Tribe’s argument appears to be that some (unidentified) provision in the 

IRA is money-mandating because the statute involves trust and real property.  See Resp. at 10.  

But this general reference does not satisfy the Tribe’s burden to establish jurisdiction.  The Tribe 

cites no case law supporting the idea that the IRA is money-mandating, and undertakes no 

statutory analysis in support of that conclusion.  The Tribe does not even disclose which statutory 

provisions create the alleged duties in question.  The Tribe cites to section 1 through 7 of the 

statute.  See Resp. at 10 (citing Act of June 18, 1934, §§ 1–7).  But those provisions say nothing 

of about proceeds from land sales or exchanges, or grazing or mineral leasing.  See Pub. L. 73-

383, 48 Stat. 984, §§ 1–7.  Perhaps recognizing this, the Tribe retreats back to the idea that 

“tribes definitely do have the right to bring cases in this Court for monetary damages from 

federal takings of tribal money.”  Resp. at 10.  As explained above, however, that is simply 

restating the Tribe’s Takings Claim.  The two claims for breach of fiduciary duty (Claims 1 and 

2) should be dismissed for lack of jurisdiction. 

B. The United States ceased treating the Tribe as the beneficial interest holder for the 
Public Domain Lands following the 1897 Act, and expressly repudiated any alleged 
trust obligations related to those lands no later than 1986. 
 

The Breach of Trust Claims are also subject to dismissal in their entirety because those 

claims are barred by the six-year statute of limitations set forth in 28 U.S.C. § 2501 .  See Mot. at 

29–32.  As with the Takings Claim, the Tribe seeks to avoid this result by relying on the ITAS 

and the continuing claims doctrine.  Resp. at 29, 32.  As explained in detail in section I.A. above, 

the continuing claims doctrine is not applicable to the Tribe’s claims.  For three reasons, the 

ITAS also does not save the Tribe’s Breach of Trust Claims. 

First, as noted above, the ITAS no longer applies to toll the Tribe’s claims.  But even if it 
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did, it does not apply to the type of breach of trust claims the Tribe is asserting here.  The ITAS 

served to suspend the accrual of a tribe’s claims “concerning losses to or mismanagement of trust 

funds” until an accounting is provided.  Shoshone, 364 F.3d at 1347.  Whiles the ITAS does 

extend to cover “losses to . . . trust funds,” it does not cover “claims involving trust assets.”  Id. 

at 1350 (emphasis added).  Accordingly, the ITAS would have suspended the claim accrual for 

losses based on a failure to collect revenues derived from a trust asset but not claims for losses 

that are the result of a failure to properly manage or preserve that same trust asset.  See id. at 

1349–50; see also Rosales, 89 Fed. Cl. at 580 (holding the ITAS is not applicable where 

“plaintiff’s claims for breach of fiduciary duty center on [title to] parcels of land”).   

The Tribe’s challenge in this case concerns the management of an alleged trust asset (the 

Public Domain Lands); the alleged failure to pay the Tribe revenue generated by that asset is 

merely a harm stemming from that treatment.  See section I.A., supra.  Additionally, where—as 

here—the asset at issue is not held in trust or treated as a trust asset, revenues from that asset 

cannot be considered “trust funds.”  See Mot. at 32 n.13 (citing Wolfchild v. United States, 731 

F.3d 1280, 1291 (Fed. Cir. 2013)).  Indeed, in seeking to limit the 2012 Settlement Agreement’s 

scope, the Tribe itself argues that the missing or delinquent payments do not constitute “trust 

funds.”  See Resp. 24 (arguing the term “trust funds” cannot “be interpreted to refer to funds that 

the United States never recognized as held for the Tribe”).  Both because (taking the Tribe’s 

allegations as true) the Breach of Trust Claims center on the treatment of an alleged trust asset 

and because the asset at issue is not actually in trust, the ITAS does not apply.   

Second, and even if this Court finds the Breach of Trust Claims relate to trust funds rather 

than the treatment of a trust asset, the ITAS is not applicable here because the United States has 

repudiated the alleged trust.  “When a claim concerns an open repudiation of an alleged trust 
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duty, ‘a ‘final accounting’ is unnecessary to put the claimants on notice of the accrual of their 

claim.’”  Wolfchild v. United States, 731 F.3d 1280, 1291 (Fed. Cir. 2013) (quoting San Carlos 

Apache Tribe v. United States, 639 F.3d 1346, 1355 (Fed. Cir. 2011).  Accordingly, in Wolfchild, 

the Federal Circuit ruled that an accounting was unnecessary—and, thus, the ITAS irrelevant—to 

put the claimants on notice of their potential claim where “Interior disbursed to three 

communities funds derived from [a] . . . land transfer and from leasing of unused lands.”  Id. at 

1288, 1291.   Where such notice is present, applying “the ITAS would give claimants the right to 

wait for an accounting that they do not need.”  Id. at 1291; San Carlos, 639 F.3d at 1355.  

Faced with a binding decision on this issue, the Tribe attempts to distinguish Wolfchild 

from the current case by arguing that the decision came after “development of a full trial court 

record” and that Wolfchild involved a challenge to a 1980 congressional statute rather than the 

executive branch’s improper application of that statute.  Resp. at 31.  Neither argument provides 

a meaningful distinction.  Application of the ITAS is “a question of law.”  Wolfchild, 731 F.2d at 

1291.  As such, there is no reason this Court cannot decide the Motion on the briefing before it.  

Second, the relevant action highlighted in Wolfchild’s analysis was not the passage of a bill but 

the Department of the Interior’s subsequent public distribution of monies.  Wolfchild, 731 F.2d at 

1291.  It is the same here.  Congress passed the 1897 Act, and, based on that Act, the United 

States did not consider the Tribe to be a beneficial interest holder of the Public Domain Lands.  

An accounting in this case was unnecessary because the United States’ 1986 amicus briefing 

provided clear notice to the Tribe (on top of the United States’ other open and obvious conduct). 

Third, even if the ITAS were applicable, the Tribe received its accounting in February 

2012.  See Ex. 11 to Mot. ¶ 4–5.  It is undisputed that the United States provided an “accurate, 

full, and correct statement of all of [the Tribe]’s trust fund accounts as of the date of the 
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Statement [January 31, 2012].”  See Motion, at 32 (quoting Ex. 9 to Mot. ¶ 8).  It is undisputed 

that this accounting fulfilled any accounting obligations the United States owed to the Tribe “as 

of the date of execution of this Settlement Agreement.”  Ex. 9 to Mot. ¶ 8.  It is undisputed that 

this accounting was provided more than six years before the date of this lawsuit.  Id.   Further, 

the Tribe acknowledges that “as part of the [2012] settlement process, the United States sent the 

Tribe its Tribal Account Databases so that the Tribe could review how the United States had 

historically managed the Tribe’s trust accounts.”  Resp. at 23.  And the Tribe states numerous 

times that none of those trust accounts “h[e]ld funds derived from the sale of the [Public Domain 

L]ands and resources.”  Id. at 23, 24, 26.  Faced with these facts, the Tribe does not explain why 

this accounting—or its possession of the Tribal Account Databases—would not have provided 

sufficient notice that it was not receiving proceeds from the Public Domain Lands.  It also does 

not explain why it has never “submitted to OST a written complaint or otherwise challenged the 

aforesaid accountings of its trust accounts” or “given OST a notice of a dispute with respect to 

the content of the accountings,” as contemplated by paragraphs 13 and 23 of the 2012 Settlement 

Agreement.  See Ex. 10 to Mot. ¶¶ 7–8.  It is the Tribe’s burden to demonstrate that the ITAS 

suspended claim accrual under 28 U.S.C. § 2501, and it has failed to meet that burden.  See, e.g. 

Petro-Hunt, L.L.C. v. United States, 862 F.3d 1370, 1378 (Fed. Cir. 2017) (“Because the statute 

of limitations is jurisdictional, the plaintiff bears the burden of proof.”). 

C. In the alternative, the plain language of the 2012 Settlement Agreement precludes 
claims for breach of trust based on pre-2012 conduct. 
 

In the alternative, and only to the extent the Breach of Trust claims are not barred by the 

Tribe’s failure to plead a money-mandating duty or by 28 U.S.C. § 2501 , the United States has 

moved to dismiss any Breach of Trust Claims based on pre-2012 conduct.  Mot. at 32.  In the 

Response, the Tribe has gone to great lengths to avoid this result (more than a quarter of its brief 
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is dedicated to this single alternative ground for dismissal).  But the plain language of the 

Settlement Agreement is the best evidence of its meaning and scope.  See Aleman Food Servs., 

Inc. v. United States, 994 F.2d 819, 822 (Fed. Cir. 1993) (noting that “courts should look to the 

plain language of the contract to resolve any questions of contract interpretation”).  We set forth 

the terms of the 2012 Settlement Agreement in detail in the Motion.  See Id. at 9–11, 32–33, Ex. 

9.  The Tribe’s attempts at an alternative interpretation fail to consider the settlement as a 

“whole” or “give reasonable meaning to all of its parts.”  NVT Techs., Inc. v. United States, 370 

F.3d 1153, 1159 (Fed. Cir. 2004).    

For example, the Tribe seeks to avoid a waiver or limitation of its Breach of Trust Claims 

under paragraph 4(b)(10) (releasing claims based on an improper or inappropriate transfer or sale 

of trust assets) by arguing the Public Domain Lands are still held in trust.  Resp. at 20.  But then 

the Tribe ignores paragraphs 4(b)(3) and 4(d), both of which have the effect of releasing the 

Breach of Trust Claims if the Tribe’s assertion regarding ownership are true.  See Ex. 9 to Mot. ¶ 

4(b)(3) (releasing claims that “[t]he United States failed to record or collect, fully or timely, or at 

all, rents, fees, or royalties, or other payments for the transfer, sale, encumbrance, or use of 

Plaintiffs’ non-monetary trust assets or resources”); ¶ 4(d) (releasing claims for “failure to 

perform trust duties related to the management of trust funds and non-monetary trust assets or 

resources, as set out in the complaint filed in this case[10] and in this Settlement Agreement, that 

                                         
10 The complaint underlying the 2012 Settlement Agreement “was not limited to the Public 
Domain Lands specifically, but instead generally alleged mismanagement and failure to account 
for all of the Tribe’s trust assets and funds.”  Mot. at 9; Compl., Ute Indian Tribe of the Uintah 
and Ouray Reservation v. United States, No. 06-866 L (Fed. Cl. Dec. 19, 2006), ¶ 65 (asserting 
“Breach of Trust and Fiduciary Duties: Other Trust Funds” based on, inter alia, allegations that 
the United States “[f]ail[ed] to appropriately manage natural resources located within the 
boundaries of the Indian reservation and trust lands including the duty to collect all funds due 
from the sale or use of the Tribe’s natural resources”). 
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were alleged to be owed to Plaintiff, at any time up to the date of the execution of this Settlement 

Agreement by both Parties”). To the extent the Breach of Trust Claims otherwise survive, the 

express terms of the 2012 Settlement Agreement limit them to post-2012 conduct. 

III. This Court Does Not Have Jurisdiction to Entertain the Accounting Claims 
Prior to a Finding of Liability. 

 
The Tribe seems to misunderstand our argument as to the Accounting Claims.  In the 

Motion, we did not argue that this Court never has the authority to order an accounting.  Rather, 

this Court does not have jurisdiction to entertain claims for an accounting separate and apart 

from a preliminary finding of liability and a monetary award.  See Mot. at 21–22; James v. 

Caldera, 159 F.3d 573, 580 (Fed. Cir. 1998) (explaining “the Court of Federal Claims has no 

power to grant affirmative non-monetary relief unless it is tied and subordinate to a money 

judgment” (internal quotation marks omitted)).  As explained by this Court in Muscogee (Creek) 

Nation of Okla. v. United States,  

assuming the existence of a trust as well as a breach, then the United 
States, as trustee, would have to meet plaintiff's prima facie case of 
breach with a full accounting for its conduct. In short, assuming this 
action were to proceed in this court, and plaintiff satisfied its 
burdens of proof, what would ensue would amount to an accounting, 
albeit in aid of judgment. 
 

103 Fed. Cl. 210, 218 (2011) (internal quotation marks and brackets omitted).  Those authorities 

the Tribe cites support this conclusion.  See, e.g., Confidential Informant 59-05071 v. United 

States, 134 Fed. Cl. 698, 720 (2017) (dismissing the plaintiff’s accounting claim “because the 

Court lacks jurisdiction over independent equitable causes of action for an accounting” and the 

plaintiff had failed to establish liability under its other causes of action); Gregory C. Sisk, The 

Jurisdiction of the Court of Federal Claims and Forum Shopping in Money Claims Against the 

Federal Government, 88 IND. L.J. 83, 113 (2013) (explaining that CFC jurisdiction over 
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accounting claims is limited to post-liability determinations).  In sum, this Court can order an 

accounting, but any such accounting is only proper if, first, the Breach of Trust Claims survive 

the Motion and, second, only after a finding of liability on one of those claims. 

In the alternative, to the extent the Accounting Claims are not barred by a lack of 

jurisdiction, the Accounting Claims must be limited to post-2012 transactions. As with the 

Breach of Trust Claims, the Accounting Claims are limited by the express terms of the 2012 

Settlement Agreement, and the Tribe’s arguments on this point again fail to consider the 

settlement as a whole.  The Tribe argues revenues from the Public Domain Lands do not 

constitute “trust funds” or “non-monetary trust assets or resources,” allegedly limiting the 

applicability of some specific releases contained in the settlement.  But it does not explain why—

if the Public Domain Lands are currently trust lands as it argues—its claims would not be 

affected by other releases contained in the 2012 Settlement Agreement.11  For instance, 

paragraph 4(a) of the 2012 Settlement Agreement releases claims that the United States has 

failed to provide “a historical accounting or reconciliation of Plaintiff’s trust funds and non-

monetary trust assets or resources.”  Ex. 9 to Mot. ¶ 4(a).  Surely, this broad release covers the 

Tribe’s claims for historical accountings of (1) land “within the exterior boundaries of the 

Uncompahgre Reservation that has been disposed of since the opening of the Reservation” and 

(2) “funds derived from the natural resources within the exterior boundaries of the Uncompahgre 

Reservation.”  Compl. ¶¶ 86, 91. Moreover, the Tribe makes no attempt to explain its failure to 

                                         
11 The Tribe also makes no attempt to explain why it refers to revenue from the Public Domain 
Lands as “tribal trust funds” in its complaint or where, if those monies are not “trust funds,” a 
fiduciary duty to preserve or account for those funds originates.  Compare Resp., at 24–25 with 
Compl. ¶¶ 87 (“Defendant has failed to establish, audit and reconcile tribal trust funds from the 
disposed-of surplus land . . . .”); 91 (“Defendant has failed to establish, audit and reconcile tribal 
trust funds derived from the natural resources within the exterior boundaries of the Uncompahgre 
Reservation.”). 
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comply with the accounting dispute resolution procedures set forth in the 2012 Settlement 

Agreement, another basis for dismissing the Accounting Claims.  See Mot. at 22 n.11. 

IV. Section 1500 Precludes the Court’s Jurisdiction Over this Case. 

The Motion explained why the claims in this case are “for or in respect to” the claims in 

the Tribe’s DDC Action.  See Mot. at 34-35.  In the Response, the Tribe admits that, should this 

case be allowed to proceed, it has at least one issue in common with the DDC Action: “the 

correct interpretation of the applicable acts of Congress from the 1800s.”  Resp. at 36 n.16.  This 

issue will likely be central to the claims in this case and those in the DDC Action, including 

Count 1 (“Declaratory and Injunctive Relief: Violation of 1880, 1894 and 1897 Acts”), Count 2 

(“Declaratory and Injunctive Relief: Violation of the [1948 Act]”), Count 3 (Quiet Title), and 

Count 5 (Trespass).  Compl. (DDC Action) ¶¶ 89–111, 118–124, ECF No. 1, Case No. 1:18-cv-

00546 (D.D.C. (Lamberth, J.).   And we have explained the United States’ position regarding the 

time of filing rule derived from Tecon Engineers, Inc. v. United States, 343 F.2d 943 (Ct. Cl. 

1965).  See Mot. at 35 n.14. Because this case and the DDC Action are based on substantially the 

same operative facts, and because the order of filing rule is at odds with United States v. Tohono 

O’odham Nation, 563 U.S. 307 (2011), 28 U.S.C. § 1500 divests this Court of jurisdiction.   

CONCLUSION 

The Complaint should be dismissed.  The Takings Claim is time-barred and has also been 

released by the Tribe.  The Breach of Trust Claims are not supported by a specific, money-

mandating duty and are also not timely. The Accounting Claims constitute independent equitable 

causes of action over which this Court lacks jurisdiction.  And, to the extent the Breach of Trust 

Claims or the Accounting Claims are not otherwise dismissed, those claims are limited to a post-

2012 time frame.  Finally, this case is subject to dismissal in its entirety under 28 U.S.C. § 1500. 
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