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This Court is faced with two stark choices for how to address the property at issue in this

case during the pendency of this lawsuit: either grant Lake County’s requested preliminary

injunction and maintain the status quo that has been in place since 1913; or grant CSKT’s request

and, by altering the status quo, prohibit public and private entities and individuals that have relied

on the status quo from access to public and private lands. As set forth herein, granting Lake

County’s request and maintaining the status quo is appropriate, including allowing Ms. Lundeen

to continue to access her privately-owned land through the roads at issue for construction of the

Wild Horse RV Resort and allowing Lake County to continue to exercise its administration over

CSKT’s applications for improvement to the Big Arm Resort. Under either choice, a bond should

be posted to cover damages in the event the non-movant is harmed by an injunction.

Introduction and Background

On May 13, 2019, CSKT or its agents took the law into their own hands and installed a

locked gate on E Street in the Big Arm Townsite. The timing is significant. Development has

been coming to the Big Arm Townsite. In 2018, under the direction of CSKT, an RV Resort called

the Big Arm Resort was built on land CSKT owns in fee,1 primarily to capitalize on summer

tourism. At the same time, on private land, Ms. Lori Lundeen sought approval of a competing

business, the Wild Horse RV Resort, from Lake County. Ms. Lundeen has owned her land since

2016. Her subdivision and construction plan was conditionally approved in May 2018,

approximately one year before the locked gate was installed. CSKT only took action after their

agent “observed construction equipment moving the earth” on private land. Complaint, Exhibit

N. At essentially the same time the Big Arm Resort, submitted plans for approval of improvement

1 CSKT requested that the United States take this land into trust in May 2014. That trust application was granted by
the Bureau of Indian Affairs (“BIA”) in April, 2016, but that decision was challenged by Lake County and was
remanded to the BIA on May 15, 2018 for further consideration. See Lake County Bd. Of Comm’rs v. NW Reg’l Dir.,
Bureau of Indian Affairs, 65 IBIA 236 (2018).
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of its property to Lake County. By putting up the locked gate when it did, instead of first resorting

to lawful means, CSKT intended to inflict maximum damage on Ms. Lundeen and Lake County.

In the 1850s CSKT signed two treaties with the United States, the Treaty with the Blackfoot

Indians, October 17, 1855, 11 Stat. 657, and the Treaty of Hell Gate, July 16, 1855, 12 Stat. 975.

Under these two Treaties and various acts of Congress, the United States undertook a trustee

relationship for CSKT and lands within the Flathead Indian Reservation. One such act of Congress

was the Flathead Allotment Act, 33 Stat. 302 (“FAA”). The FAA was enacted in 1904 and its

intent was to survey the lands within the Reservation and, as soon as surveyed, create allotments,

and then open the remaining lands for settlement “under the general provisions of the homestead,

mineral, and town-site laws of the United States.” Id. at Sec. 8.

Pursuant to that authority, in 1913 the Big Arm Townsite was platted. In addition to

opening blocks and lots in the Big Arm Townsite for purchase by the public, the platting of the

Big Arm Townsite dedicated roads and alleys for public use. This public use was to access the

privately purchased blocks and lots in the Big Arm Townsite, public spaces in the townsite, and

public and private lands outside the Townsite. Since that time, up until May 13, 2019, Lake County

and its predecessors have administered the roads in the Big Arm Townsite for those purposes. This

included maintaining roads for access to the Big Arm School and approving the construction plan

for the Wild Horse RV Resort, which included a requirement that Ms. Lundeen improve the

existing roads to allow for the increased traffic and larger vehicles that would be using the existing

roads. While the United States did restore specific lots to tribal ownership in September 1956, this

action had no impact on the roads and alleys already dedicated to public use. CSKT had many

opportunities to challenge this status quo but did not. Then, prior to filing this action, CSKT or its

agents took the law into their own hands and committed a depredation that violates the guarantees
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contained in the Treaty with the Blackfoot Indians and is contrary to law, as illustrated by

Department of the Interior correspondence on the very subject of the administration of roads and

alleys within the Big Arm Townsite. This correspondence conclusively confirms County

jurisdiction and precludes not only CSKT’s assertion of jurisdiction, but establishes Lake County’s

substantial likelihood of success on the merits.

There is a dispute regarding the ownership of real property. Lake County will ultimately

prevail in this lawsuit, however, while the suit is pending this Court must order injunctive relief to

prevent the vigilante actions that CSKT has employed. The best course, and the course consistent

with law, is to maintain the status quo: allow Lake County to continue to administer the roads and

alleys (and allow Ms. Lundeen’s project to be completed as approved) as has been done since

1913. Maintaining the status quo will minimize potential damages and, accordingly, requires only

a small bond to be posted to cover the minimal potential damage, if any, to CSKT. However,

regardless of whether the Court agrees with Lake County or CSKT regarding the requested

preliminary injunctions, this Court must not allow vigilante actions to be taken. A preliminary

injunction should enter and, at a minimum, order removal of the gate, so that any violations can

be immediately addressed through this Court’s contempt power and so that the prevailing party is

protected when this lawsuit reaches a final conclusion.

Legal Standard for Injunctive Relief

Lake County does not disagree with the standard applicable to injunctive relief set forth in

CSKT’s Brief in Support of Motion for Preliminary Injunction (Doc. 6). In order to avoid

duplication, Lake County incorporates herein, by reference, the discussion of the Legal Standard

for Injunctive Relief set forth in its Response to CSKT’s Brief in Support of Motion for Preliminary

Injunction, filed contemporaneously herewith.
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Significantly, however, CSKT’s brief ignores the issue of a bond. Fed.R.Civ.P. 65(c)

provides: “The court may issue a preliminary injunction or a temporary restraining order only if

the movant gives security in an amount that the court considers proper to pay the costs and damages

sustained by any party found to have been wrongfully enjoined or restrained. The United States,

its officers, and its agencies are not required to give security.” (emphasis added). “The main

purpose of the injunction bond is to safeguard [non-movants] from costs and damages incurred as

the result of a preliminary injunction improvidently issued.” Washington Capitols Basketball Club,

Inc. v. Barry, 304 F. Supp. 1193, 1203 (N.D. Cal. 1969), aff'd, Washington Capitols Basketball

Club, Inc. v. Barry, 419 F.2d 472 (9th Cir. 1969). The amount of the bond sufficient “to pay the

costs and damages sustained by any party found to have been wrongfully enjoined or restrained”,

Fed.R.Civ.P. 65(c), is largely left to the discretion of this Court. See Barahona-Gomez v. Reno,

167 F.3d 1228, 1237 (9th Cir. 1999), supplemented, 236 F.3d 1115 (9th Cir. 2001).

When considering injunctive relief, courts favor injunctions that preserve the status quo

ante litem. Although, in this case, Lake County seeks, in part, mandatory relief—specifically the

removal of the locked gate—granting Lake County’s request supports the status quo as it had been

from 1913 until May 13, 2019. “The status quo ante litem refers not simply to any situation before

the filing of a lawsuit, but instead to the last uncontested status which preceded the pending

controversy.” GoTo.com, Inc. v. Walt Disney Co., 202 F.3d 1199, 1210 (9th Cir. 2000) (citations

and internal quotation marks omitted). In the present dispute, the last uncontested status was as

existed on May 12, 2019, where the public had access to E Street and Lake County had

administrative responsibility for the property at issue. Given the self-help remedy already

employed by CSKT or its agents, it is important for this Court to enter an injunction and that

injunction should preserve the status quo, including ordering the gate be removed.
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Argument

Lake County meets all four elements necessary to support a preliminary injunction: (1)

Lake County is likely to establish that it has administrative authority over the property at issue; (2)

if no preliminary injunction is entered Lake County, along with public and private interests that

rely on access through and over the property at issue, are likely to suffer irreparable harm; (3)

granting Lake County’s requested injunction and preserving the status quo tips the balance of harm

in favor of the preliminary injunction; and (4) the public interest will be served by granting the

preliminary injunction. Lake County is prepared to post a bond to cover the nominal damages that

CSKT may suffer, in the unlikely event that CSKT prevails on the merits. Because, at a minimum,

an easement in gross exists for access through and over the property, even if the United States is

determined to hold the roads and alleys at issue in trust for CSKT, these damages, if any, would

be extremely limited.

1. Lake County is likely to succeed on the merits.

The fundamental dispute at issue is whether the roads and alleys in the Big Arm Townsite

fall under the administration of Lake County, or are held in trust by the United States for CSKT.

The history of the creation of the Flathead Indian Reservation (“Reservation”) and its purpose, as

well as the chain of title after the FIR’s creation, clearly establish a congressional intent that when

the Big Arm Townsite was platted, the roads and alleyways would be for public use, subject to

County and not tribal jurisdiction and that has never changed. The chain of title is set forth in

detail in Lake County’s Counterclaim and incorporated herein by reference. Some key points are

reiterated here.

The three treaties that are relevant to this Court’s review confirm that public access over

and through the lands reserved by CSKT was guaranteed. The three treaties are: the Treaty With
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Great Britain, In Regard To Limits Westward Of The Rocky Mountains, June 5, 1846, 9 Stat. 869,

the Treaty with the Blackfoot Indians, October 17, 1855, 11 Stat. 657, and the Treaty of Hell Gate,

July 16, 1855, 12 Stat. 975. These treaties are the law of the land and contain binding, mutual

obligations. Each of these treaties confirm that non-Indian travel and transportation in this area

was of critical import, and that the territory at issue was not intended for CSKT’s exclusive use.

The 1846 Treaty with Great Britain, although not a treaty between the United States and CSKT, is

important in that it confirms the importance of travel across and through CSKT’s territory even

before the Hell Gate Treaty. The 1846 Treaty with Great Britain establishes the Columbia River

system as navigable for all and provided for free access and the right to travel with goods and

produce on such rivers. Id. at Art. II.

The Hell Gate Treaty, signed in 1855 and ratified in 1859, confirms that 1) public roads

could be run through the Reservation and 2) access across and over the Reservation on those roads

was to be available to both the Tribes and “citizens of the United States,” which is inconsistent

with CSTK’s assertion that all lands within the Reservation were reserved for CSKT’s exclusive

use. CSKT Brief in Support at 6. Article 3 provides in full:

That if necessary for the public convenience roads may be run through the said
reservation; and, on the other hand, the right of way with free access from the same
to the nearest public highway is secured to them, as also the right in common with
citizens of the United States to travel upon the public highways.

Art. III. In addition, CSKT “promise[d] to be friendly with all citizens [of the United States] and

pledge themselves to commit no depredations upon the property of such citizens.” Art. VIII.

CSKT further agreed that if this “pledge” is violated, and the violation is satisfactorily proved

before the agent, then the property the subject of the violation must be returned or compensation

must be made by the United States out of the annuities. Id. CSKT agreed that the Treaty “shall be

obligatory” on it as soon as it was ratified by the President, which occurred in 1859.
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In the Treaty with the Blackfoot Indians, signed just 3 months after the Hell Gate Treaty,

the Flathead Nation, among other tribes, stated that they “agree that citizens of the United States

may live in and pass unmolested through the countries respectively occupied and claimed by

them.” Art. VII (emphasis added). This agreement is inconsistent with CSKT’s assertion of

exclusive use. As in the Hell Gate Treaty, the necessity for public roads was discussed; the Tribes

“consent[ed] and agree[]d that the United States may, within the country respectively occupied

and claimed by them, construct roads of every description…and that the navigation of all lakes

and streams shall forever be free to citizens of the United States.” Art. VIII. The Tribes again

agreed to “commit no depredations” upon United States citizens, and if the fact of such depredation

is provided to the President’s satisfaction, then “the property taken shall be retuned” or

“compensation may be made by the government out of the annuities.” Art. XI. In addition, the

Tribes agreed to be “held responsible in their tribal capacity[] to make reparation for depredations

so committed.” Id. The Tribes also agreed that the treaty “shall be obligatory upon” them as soon

as it was ratified by the President and the Senate. The Treaty with the Blackfoot Indians was

ratified in 1856.

The two treaties between CSKT (among other tribes) and the United States guarantee the

right of non-Indians to pass through the Reservation unmolested, and confirm that roads

constructed over and across the Reservation are public roads, shared by the Tribes in common with

United States citizens, rather than reserved for the Tribes’ exclusive use. CSKT’s erection of a

gate prohibiting access on Seventh Street therefore violates both the provisions establishing free

and public access to roads and alleys in the Townsite, and the pledge that CSKT will not commit

depredations against non-Indians or their property. The gate constitutes a depredation of the

interests of Ms. Lundeen, the public, and Lake County, by prohibiting necessary access guaranteed
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by the treaties. CSKT agreed to be responsible, in its tribal capacity, to make reparations for such

depredation. Consequently, CKST is responsible for any damage to Ms. Lundeen, the public, and

Lake County, resulting from its violation of these treaties.

The FAA was enacted in 1904 and its intent was to survey the lands within the Flathead

Indian Reservation and, as soon as surveyed, create allotments, and then open the remaining lands

for settlement “under the general provisions of the homestead, mineral, and town-site laws of the

United States.” Sec. 8. While the FAA reserved lands for certain purposes, the FAA did not reserve

any lands or property for the use of the CSKT as a tribe; rather, the intent of the FAA was to allot

or dispose of all lands within the Reservation. Pursuant to the FAA, the Big Arm Townsite was

platted on August 20, 1913. The Plat established lots within blocks to be sold, dedicated certain

areas for public purposes (such as for schools and parks), and, relevant to this dispute, dedicated

roads and alleys for public use to access both the lots to be sold and other real estate outside of the

Big Arm Townsite.

In an August 5, 1930 Opinion, the Secretary of the Interior described the ways in which

the United States could transfer ownership of tribal land by allotment. Pursuant to the FAA, the

United States agreed to “dispose of such remaining lands under the general provisions of the

homestead, mineral, and town-site laws of the United States” and “act as trustee for said Indians

to dispose of said lands and to expend and pay over the proceeds received from the sale thereof

only as received.” August 5, 1930 Opinion: Status Flathead Indian Surplus Lands, attached to Lake

County’s Counterclaim as Exhibit 1. In other words, the United States could dispose of lands by

creating townsites like the Big Arm Townsite, or sell individual lots.

Both the FAA and Section 2381 allow for townsites to be platted in anticipation of non-

Indian settlement and for the sale of lots within those townsites. CSKT argues that only the
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individual lots within a townsite were sold at public auction under Section 2381. This argument

misses the mark.

Various evidence supports Lake County’s position. One of the most visible examples is

the Big Arm School, which was constructed no later than 1917 on Block 17 of the Big Arm

Townsite. Roads were constructed to access the Big Arm School, which was operational as a

school from its construction through the 1950s. For additional background on the Big Arm School,

see the approved application for listing the Big Arm School on the National Register of Historic

Places attached hereto as Exhibit 1. The locked gate installed on May 13, 2019, is located on the

road adjacent to the Big Arm School on the south. These roads were dedicated for the purpose of

providing the public access and until the gate was installed, public access was available.

The United States has also confirmed Lake County’s position at various times. On January

20, 1966, the United States Department of the Interior wrote to Mr. John Monteith, Jr. stating, in

pertinent part: “The plat for [the Big Arm Townsite] was approved September 4, 1912. Once a

plat has been approved for a townsite, the Federal Government no longer retains jurisdiction. Such

jurisdiction is in the hands of the political subdivision exercising authority over the townsite.” The

letter continues: “[T]he Federal Government does not have jurisdiction over the streets and alleys

in Big Arm . . . .” A true and accurate copy of the January 20, 1966 Correspondence is attached

to Lake County’s Counterclaim as Exhibit 2. This statement was confirmed later that same year.

On April 14, 1966, DOI wrote to the Lake County Board of Commissions stating, in pertinent part:

“It is a general rule of law that when an area is platted and recorded, the streets, alleys, and other

public use areas are dedicated to the public use and are considered as alienated by the United

States. These areas are no longer considered property of the United States or subject to the

administrative jurisdiction of the Secretary of the Interior. Therefore, the administration of these
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areas is under the jurisdiction of the County Commissioners . . . .” (Emphasis added.) A true and

accurate copy of the April 14, 1966 Correspondence is attached to Lake County’s Counterclaim

as Exhibit 3. The timing of this correspondence is important because in 1956, the Secretary of

the Interior had restored certain lots in the Big Arm Townsite to tribal ownership. Nothing in the

restoration notice mentions the property at issue in this lawsuit, specifically the roads, alleys, and

other public use areas within the Big Arm Townsite. In fact, the restoration notice confirms that

it was subject to valid existing rights, which would have included the County’s rights and interests

in the roads, alleys, and other public reserves. The correspondence from the Department of the

Interior sent after the restoration notice is clear: the United States no longer retains any interest in

the streets and alleys within the Big Arm Townsite, nor does CSKT by virtue of holding through

the United States. Instead, in DOI’s own words, “the administration of these areas is under the

jurisdiction of the County Commissioners.”

CSKT’s inaction in asserting its alleged ownership despite having notice that the areas

were public is also evidence in support of Lake County’s position. The most obvious notice

available to CSKT was the constructions and maintenance of roads since, at the latest, the

construction of the Big Arm School. However, there was also a proceeding that led to constructive

notice being recorded. In the 1960s a dispute between private landowners within the Big Arm

Townsite arose relating to Eighth Street and an abandonment application. The abandonment

proceedings involved publication of notice to give all affected property owners an opportunity to

participate. Following an administrative process within Lake County, a lawsuit was filed in Cause

No. 7076 in the Fourth Judicial District Court of the State of Montana for Lake County titled

Monteith, et al. v. Porter, et al. That lawsuit concluded with Findings of Fact, Conclusions of

Law, Judgment and Decree dated December 27, 1968 that provided, in part: “That Eighth Street,
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in its entirety, of the Townsite of Big Arm has been and now is a public street . . . That whatever

claim or claims any of the Plaintiffs or defendants in this action may have in or to Eighth Street,

in its entirety, of the Townsite of Big Arm, or any part thereof, adverse to the public rights to this

street is without any right whatsoever . . . .” (Emphasis added). A copy of the Findings of Fact,

Conclusions of Law, Judgment and Decree dated December 27, 1968 is attached to Lake County’s

Counterclaim as Exhibit 4. The Findings of Fact, Conclusions of Law, Judgment and Decree

dated December 27, 1968, were recorded in the civil judgment real estate records of Lake County

at Volume 4, Page 193. Despite having the opportunity to participate by having notice through

publication and despite being provided constructive notice by the recording, CSKT took no action.

This is telling.

CSKT’s attempt to quiet title to these roads and alleys in itself is improper given CSKT’s

previous inaction and acquiescence. When similar claims arose before the Supreme Court of the

United States following such a long period of inaction and acquiescence, the Supreme Court held

that equitable considerations coupled with long standing state control of an area prohibited a tribe

from acquiring the land by purchase and incorporating it into its reservation. See City of Sherrill

v. Oneida Indian Nation of New York, 544 U.S. 197, 202-03 (2005). City of Sherrill stands for the

proposition that equitable considerations may mandate continued state control, particularly where

a change of ownership or jurisdiction in favor of the tribe would upset long-established

expectations, and particularly where a tribe has sat on its hands rather than pursuing its rights.

Today, we decline to project redress for the Tribe into the present and future,
thereby disrupting the governance of central New York's counties and towns.
Generations have passed during which non-Indians have owned and developed the
area that once composed the Tribe's historic reservation. And at least since the
middle years of the 19th century, most of the Oneidas have resided elsewhere.
Given the longstanding, distinctly non-Indian character of the area and its
inhabitants, the regulatory authority constantly exercised by New York State and
its counties and towns, and the Oneidas' long delay in seeking judicial relief against
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parties other than the United States, we hold that the Tribe cannot unilaterally
revive its ancient sovereignty, in whole or in part, over the parcels at issue. The
Oneidas long ago relinquished the reins of government and cannot regain them
through open-market purchases from current titleholders.

City of Sherrill, 544 U.S. at 202-03. Lake County’s right to administer the roads and alleys within

the Big Arm Townsite was established in 1913. This position has been confirmed by the United

States even after certain lots in the Big Arm Townsite were restored to tribal ownership and

unchallenged by CSKT until May 13, 2019. Lake County is extremely likely to succeed on the

merits of this quiet title dispute.

2. Irreparable harm is likely absent a preliminary injunction.

Lake County will be irreparably harmed if no injunction is entered. The roads and alleys

within the Big Arm Townsite have been administered by Lake County or its predecessor in interst

within Montana since 1913. While monetary damages could cover a portion of the damage

(specifically for lost revenues to Lake County and Ms. Lundeen), the harm related to interference

with property rights, the harm to Lake County’s governmental role in administering these roads,

alleys, and public reserves, not just in Big Arm but elsewhere where this issue may be presented,

the harm to the public if emergency services are needed but cannot be provided by virtue of the

gate, and the harm caused issuance (or non-issuance) of potential regulations cannot be measured

in money. See Davis v. Westphal, 405 P.3d 73, 82 (Mont. 2017) (stating that the legal harm of

interfering with another’s right to exclusive possession of property is a trespass regardless of

whether there is any harm). In fact, it is Lake County’s position that the locked gate constitutes

trespass. Unlike CSKT, Lake County does not seek to change or in any way alter the status quo

by prohibiting access. If the locked gate remains up, the primary purpose for the granting of a

preliminary injunction—maintaining the status quo—will be violated. See Benisek v. Lamone,

___ U.S. ___, 138 S. Ct. 1942, 1945 (2018). Lori Lundeen has invested money based on the status
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quo, and on reliance on Lake County administration of the roads. CSKT should not be allowed to

unilaterally halt her properly permitted construction of the Wild Horse RV Resort—that

construction should be allowed to move forward to completion.

The Big Arm Resort also submitted plans for approval of improvement of its property,

which plans are currently pending. With the exception of these two issues, Lake County agrees

that, subject to further order of this Court, no further regulation of the streets and alleys within the

Big Arm Townsite should be permitted while this lawsuit progresses, in order to minimize any

harm.

3. The balance of the harms favors granting Lake County’s injunction request.

There are two immediately present harms and one possible harm that will be suffered in

the event the preliminary injunction is not entered. The two immediately present harms are Ms.

Lundeen’s loss of revenue from the Wild Horse RV Resort (and any related secondary and tertiary

revenue that would flow to the local community resulting from the increased value of the land and

tourism generated by guests staying at the RV resort) and from other revenue sources including

future development and fuel tax. The one possible harm is much worse: potential damage arising

from Lake County’s inability to provide police or fire protection services. On the other hand, the

harm to CSKT, if any, is minimal. Lake County will agree to minimize potential harm to CSKT;

Lake County will not undertake any proactive further regulation of the roads and alleys within the

Big Arm Townsite during the pendency of this case. With this agreement in place through a Court

order to protect CSKT’s interest during the pendency of this case, there is no question that the

balance of harms tips strongly in favor of granting Lake County’s requested preliminary

injunction.
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The uncontested status quo prior to May 13, 2019, was public access through and over the

roads and alleys in the Big Arm Townsite. CSKT’s actions, or those of its agents, have caused

specific harm to Ms. Lundeen, risk the reduction in revenue to Lake County through the fuel tax,

and possibly will lead to devastating injury in the event a fire breaks out that cannot be managed

because of a lack of access. The only potential damages suffered by CSKT are for trespass and an

inability to issue regulations during the pendency of this case. As set forth below, the damages for

trespass are minimal. As to the inability to issue regulations during the pendency of this case, the

harm will be born equally by both CSKT and Lake County.

Even if CSKT prevails in this action—which, as set forth above is unlikely—trespass

damages will be, at most, nominal. The Hell Gate Treaty and Treaty with the Blackfoot Indians

established an easement in gross to the public through tribal lands. Even if CSKT is correct and

has administrative responsibility for the streets and alleys in the Big Arm Townsite, it does not

follow that CSKT can restrict access as it has. Cf. United States v. Winans, 198 U.S. 371 (1905)

(discussing the importance of public access guaranteed by treaty language, holding that tribal

access to fishing could not be impeded because the Treaty guaranteed these fishing rights “in

common with the citizens of the territory” and further noting that the Treaty guaranteed to both

Indians and non-Indians “the right of way, with free access from the same to the nearest public

highways,” and “the right, in common with citizens of the United States, to travel upon all public

highways.”) At best, any harm to CSKT is de minimus. See Hinman v. Pac. Air Lines Transp.

Corp., 84 F.2d 755, 758 (9th Cir. 1936) (acknowledging that proof of a mere trespass may entitle

a plaintiff to nominal damages without proving or alleging any actual damage).
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4. Granting Lake County’s injunction will serve the public interest.

Two public interests will be served by granting the requested injunction: first, access

through and over the roads and alleys will resume as had been the case since 1913 and consistent

with the easement in gross provided for in the Treaties; and second, the harms that will and may

be suffered as set forth above will not occur. Public access to roads is, almost by definition, in the

public interest. Although enforcing property rights in private property also serves the public

interest, in this case, that concern does not exist because even if the roads and alleys are held in

trust by the United States for the CSKT, the easement in gross still permits access.

Second, granting the injunction will preserve Lake County’s fuel tax revenues, preserve

property tax revenues related to the Wild Horse RV Resort, and ensure that police and fire

protection services are unhampered. Lake County’s revenues are used to benefit the public. A

diminution in those revenues will lead directly to less service to Lake County. Likewise, the police

and fire protection services provided by Lake County that require access over and through the

roads within the Big Arm Townsite will benefit the public interest.

5. Any bond to be posted by Lake County should be small.

As set forth above, Fed.R.Civ.P. 65(c) provides: “The court may issue a preliminary

injunction or a temporary restraining order only if the movant gives security in an amount that the

court considers proper to pay the costs and damages sustained by any party found to have been

wrongfully enjoined or restrained. The United States, its officers, and its agencies are not required

to give security.” (emphasis added). The amount of the bond sufficient “to pay the costs and

damages sustained by any party found to have been wrongfully enjoined or restrained”, is largely

left to the discretion of this Court. See Barahona-Gomez, 167 F.3d at 1237.
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There are two potential harms that CSKT will suffer if this injunction is granted and CSKT

is found to have been wrongfully enjoined: first, trespass damages; and second, an inability to

issue regulations or exert authority during the pendency of this case. Trespass damages are limited

to the actual harm to the real estate. Improvement to existing and platted roads is not actual harm—

it may, in fact be a benefit. Damages regarding an inability to issue regulations or exert authority

during the pendency of this case are non-existent or, at a maximum, highly speculative, especially

in light of the fact that CSKT has never sought to regulate the roads and alleys in Big Arm and has

provided no evidence of an intent to do so, other than the unilateral decision to illegally erect a

gate. There are no presently existing plans for development of the roads and alleys and,

accordingly, no damages that can be calculated with any specificity. Lake County submits that, at

most, a bond of $10,000.00 is sufficient to cover any potential damages.

Conclusion

This Court is faced with a clear choice: allow the self-help remedy chosen by CSKT or its

agents, to govern the property at issue during the pendency of this case; or provide a mechanism

governing the orderly management of the property at issue. This Court should grant the

preliminary injunction as requested by Lake County. Doing so supports the rule of law and

preserves the status quo while minimizing potential damage.

WHEREFORE, Lake County requests that the Court enter a preliminary injunction under

Fed.R.Civ.P. 65 as requested herein.
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