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INTRODUCTION 

The State’s briefing is correct in one respect: if the Nation were challenging the Panel 

majority’s Compact interpretation, that challenge would fall outside the scope of this Court’s 

review under the manifest disregard standard.  But as hard as the State tries to shoehorn the 

Nation’s arguments for vacatur into that box, it cannot.  In order for the Nation to owe the State 

additional revenue-sharing payments, not only did the Parties have to agree to those payments 

(the subject of the Panel majority’s Compact interpretation), but under controlling federal law, 

the Secretary of the Interior had to approve them.  The State does not dispute this.  And like the 

Panel majority, it points to no document or statement in which the Secretary approved the 

continued revenue-sharing obligation imposed by the majority in the Final Award.     

The Panel majority was fully aware of the Secretarial approval requirement, its grounding 

in the United States’ solemn trust obligations to Indian tribes, and its correspondingly central 

role in balancing state and tribal prerogatives under the Indian Gaming Regulatory Act’s 

carefully calibrated compacting scheme.  It nevertheless ordered the Nation to make substantial 

unscheduled payments to the State, the lack of Secretarial approval notwithstanding.  This was 

manifest disregard of the law in textbook form, and that manifest disregard gives rise to the 

Nation’s challenge. 

The challenge is as timely as it is correct, not only because the Parties agreed that normal 

finality rules would apply in this case, but also because, the State’s characterizations 

notwithstanding, the Nation’s challenge goes squarely to the majority’s Final Award.  That 

Award contains the order of specific performance requiring the Nation to make unauthorized 

revenue-sharing payments, and there is no question that the Nation filed its Petition well within 

the limitations period for seeking review of it. 
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Whether with respect to timeliness or the merits, the State’s efforts to recast the Nation’s 

arguments do not obscure the basic facts calling for relief here:  In ordering the Nation to make 

unapproved payments, the Panel majority went badly off the rails, and the manifest disregard test 

exists precisely so that courts can intervene to set things right in such circumstances.  The Nation 

respectfully asks this Court to do just that, whether through granting its motion for vacatur or, if 

it harbors any doubt as to whether the Secretary in fact approved the payments at issue here, 

through a referral of the question to the Department of the Interior under the well-accepted 

principles of the primary jurisdiction doctrine. 

ARGUMENT 

I. The Nation’s Motion is timely. 
 

The State argues that the Nation’s vacatur motion is time-barred by Section 12 of the 

Federal Arbitration Act (“FAA”), State Mem. at 15, which requires notice of a vacatur action 

“within three months after the award is filed or delivered,” 9 U.S.C. § 12.  The Panel majority 

issued its Final Award on April 12, 2019.  Ex. A.  The Nation petitioned to vacate the Final 

Award less than two months later, on June 6, 2019.  The Motion is therefore timely.   

To evade this conclusion, the State seeks (1) to downplay the legal import of the Final 

Award and (2) to recast the Nation’s challenge as one to the Partial Final Award, which issued 

on January 7, 2019, Ex. B.  The State’s arguments are entirely without merit. 

A. The Nation’s challenge is to the Final Award’s order of specific performance. 

In seeking to downplay the legal import of the Final Award, the State describes it as 

simply “setting out the quantum of past due . . . payments,” State Mem. at 16, as though it were 

merely ministerial.  But the Final Award is an order of specific performance, directing the Nation 

to make additional revenue-sharing payments to the State – the very arbitral act challenged here 

Case 1:19-cv-00735-WMS   Document 10   Filed 08/12/19   Page 6 of 34



3 

because it orders the Nation to take an action requiring Secretarial approval that has not yet been 

obtained.  This order of specific performance did not become final, and the Nation thus could not 

have challenged it, until the Final Award issued on April 12, 2019. 

The record is unmistakable in this regard.  After the arbitral hearing concluded, the Panel 

stated in a procedural order that it would, by agreement of the Parties, address “the issues of 

liability and remedy” sequentially in separate awards.  State Ex. E ¶ 2.  It would issue an initial 

award “on the subject of liability,” id. ¶ 3, and “if the Panel finds no liability, then [the liability] 

award will be the final award in this matter,” id. ¶ 4.  Only “[i]f the Panel finds liability” would it 

issue a subsequent remedial award.  Id.   

Accordingly, because the Panel majority found liability, it issued two awards.  The Partial 

Final Award set forth the majority’s interpretation of the Compact and its related liability 

finding.  It was apparent then that the majority intended to order the Nation to specifically 

perform additional renewal-period payments, but that did not render the matter of specific 

performance ripe for judicial review.  “[F]ederal courts may review only final awards,” Emp’rs 

Surplus Lines Ins. Co. v. Glob. Reinsurance Corp., 07 Civ. 2521 (HB), 2008 U.S. Dist. LEXIS 

8253, at *12 (S.D.N.Y. Feb. 6, 2008), and the Partial Final Award expressly states that “[t]his 

Award is final as to liability only,” Ex. B at 55; see also id. at 56 (“this partial award does not 

include a determination of all issues submitted to the Panel”).  

In the Final Award, the majority noted that pursuant to the Panel’s prior procedural order, 

it had “reserved its decision regarding the remedy[.]”  Ex. A at 1.  It then rendered that decision, 

ordering the Nation “to specifically perform” additional revenue-sharing payments for Years 15-

21 and stating that “this decision is a Final Award and includes a determination of all issues 

submitted to the Tribunal.”  Id. at 1-2.  In doing so, the Panel noted that the Nation had 
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“reserve[d] all rights with respect” to its specific performance order.  Id. at 1.  Because that order 

did not become final until the Final Award issued on April 12, the FAA’s three-month 

limitations period likewise did not commence until that date.     

B. The State’s efforts to recast the Nation’s Motion as a challenge to the 
majority’s interpretation of the Compact are meritless. 

 
Faced with the clear timeliness of the Nation’s challenge to the Final Award, the State 

argues that the Nation’s challenge is in fact to the Partial Final Award, “which determined the 

central issue of contractual interpretation which the Nation seeks to attack[.]”  State Mem. at 2 

(emphasis added).  The error underpinning the State’s contention is self-evident.   

The contention is at war with the State’s own pleadings.  See Cross-Petition ¶ 17 (the 

Nation “does not challenge the Panel’s interpretation of the Compact which underlies the 

determination in the Partial Final Award”).  It is likewise at war with the Nation’s submissions to 

this Court, which – in appropriate observance of the limitations the law places on judicial review 

of arbitration decisions, see, e.g., T.Co Metals, LLC v. Dempsey Pipe & Supply, Inc., 592 F.3d 

329, 339 (2d Cir. 2010) (“the [manifest disregard] standard essentially bars review of whether an 

arbitrator misconstrued a contract”) – have not challenged the Panel majority’s contractual 

interpretation.  The Nation’s opening submission is unambiguous in this regard: 

While the Nation vigorously disagrees with the Panel majority’s interpretation of 
both the Compact language and the extrinsic evidence, it understands the 
limitations on this Court’s scope of review and does not seek to relitigate those 
issues.  The Nation limits its challenge to the legality of the Final Award’s order 
requiring it to make payments to the State even though the Secretary of the Interior 
has yet to sanction them. 
 

Nation Mem. at 1 (emphasis added); see also Nation Pet. at 5 (same).   

And what the Nation has said is precisely what the Nation has done.  The State contends 

that “virtually all of the Nation’s arguments . . . take issue with the Panel’s determination in the 

Case 1:19-cv-00735-WMS   Document 10   Filed 08/12/19   Page 8 of 34



5 

Partial Final Award that the Compact requires the Nation to continue to pay the State 

Contribution during the Renewal Period,” State Mem. at 17 (emphasis added), but this is patently 

not so.  During the arbitral process the Nation submitted detailed briefing to the Panel arguing, 

pursuant to applicable rules of contract interpretation and related case law, against what the 

majority ultimately concluded “the Compact requires.”  But the Nation, recognizing the narrow 

grounds for vacatur, has pressed none of those arguments before this Court.   

The Nation’s Motion is instead about what IGRA requires.  It focuses entirely on the fact 

that the Panel majority has ordered the Nation to make revenue-sharing payments to the State 

that the Secretary has not approved, in manifest disregard of IGRA’s plain requirements.  And 

while the State is correct that, in making its arguments, the Nation challenges the Panel 

majority’s flimsy reasoning for evading the Secretarial approval requirement contained in a 

single paragraph in its Partial Final Award, that reasoning did not bear fruit until the majority in 

fact ordered the payments to be made in the Final Award.  It was then that the Nation’s challenge 

ripened into one for which judicial review is available.   

In sum, the State’s attempts to downplay the legal import of the Final Award and to 

recast the Nation’s Motion into something it is not lack all merit.  The Nation’s challenge is to 

the Final Award, and it is timely. 

C. The Nation’s Motion would have been timely even had it sought vacatur of 
the Partial Final Award. 

 
 If this Court disagrees with the Nation and views the timeliness of its vacatur Motion to 

turn on when the Partial Final Award became ripe for challenge, the Motion is still timely 

because that did not occur until the issuance of the Final Award.   

Again, the record is clear.  After the conclusion of the arbitral hearing, the Parties jointly 

agreed, as noted above, that in the event of a ruling in the State’s favor the Panel would issue a 
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bifurcated award, with liability and remedy decisions rendered sequentially.  See State Ex. E.  

The Parties’ agreement makes quite clear that they intended the Panel’s liability finding to be 

final only in the event the Panel found no liability, which did not happen.  Thus, they “jointly 

agreed” that “[i]f the Panel finds no liability, then that award will be the final award in this 

matter.  If the Panel finds liability, then the Parties will meet and confer with respect to proposed 

terms of a remedial order and provide a joint report to the Panel no later than 30 days following 

the liability award.”  Id. ¶¶ 2, 4 (emphasis added).  The Parties, in other words, expressed no 

intention that a liability award, standing alone, would be deemed final and hence trigger the 

FAA’s limitations period.   

And their agreement simply reflected the basic rule regarding the finality of arbitration 

awards, a rule that is as straightforward as it is familiar.  “In order to be ‘final,’” and hence 

subject to challenge, “an arbitration award must be intended by the arbitrators to be their 

complete determination of all claims submitted to them,” including “not only the issue of 

liability . . . but also the issue of damages.”  Michaels v. Mariforum Shipping, S.A., 624 F.2d 411, 

413-14 (2d Cir. 1980).  That did not occur here until the issuance of the Final Award.  As noted, 

the Partial Final Award expressly determines “liability only” and does “not include a 

determination of all issues submitted to the Panel.”  Ex. B at 55-56.  The Panel’s decision was 

therefore not subject to challenge until the issuance of the Final Award, which resolved “all 

issues submitted to the Tribunal.”  Ex. A at 2.1 

 
1 That the Panel itself understood its earlier award not to be a final award for purposes of judicial 
review is also demonstrated by the absence of any reference in that award to the assessment of 
fees, expenses, and compensation associated with the arbitration.  Rule 47 of the American 
Arbitration Association’s Commercial Arbitration Rules, which governed the proceedings, 
provides that “[i]n the final award, the arbitrator shall assess the fees, expenses, and 
compensation[.]”  State Ex. C at 28 (emphasis added).  Only the Final Award contains that 
mandatory assessment.  See Ex. A at 2.    
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To avoid the well-settled rule set forth in Michaels, the State cites Trade & Transport, 

Inc. v. Natural Petroleum Charterers, Inc., 931 F.2d 191 (2d Cir. 1991), for the proposition that, 

where arbitrators “bifurcate” their liability and damages decisions, a partial final award on 

liability is final.  State Mem. at 16.  Trade & Transport, which represents a very narrow 

exception to the general rule, does not support the State’s position.   

First, while the State nowhere acknowledges this fact, Trade & Transport was not a 

vacatur case and says nothing about a limitations period under the FAA or any other statute.  

Instead, the issue there was whether, after rendering a decision on liability, an arbitration panel 

retained authority to “reconsider the liability ruling[.]”  Trade & Transp., 931 F.2d at 194.  The 

question of when or whether an arbitration panel may reconsider a given ruling is of course 

distinct from that of when or whether a party may lose all recourse to judicial review of the 

arbitral decision.   

Second, and more fundamentally, even had Trade & Transport involved the timeliness of 

a vacatur petition, it would not help the State.  The Second Circuit fully acknowledged in that 

case the basic rule that “an arbitral determination is not final unless it conclusively decides every 

point required by and included in the submission of the parties” because “the submission by the 

parties determines the scope of the arbitrators’ authority.”  Id. at 195 (emphasis added).  The 

Court did not find the panel’s award on liability to be final because the panel had “bifurcated” its 

issuance of liability and damages awards, as the State suggests.  It did so because the parties 

“modified their original submission” to bifurcate the arbitration itself into two separate 

proceedings, with “the first arbitration hearing” to address liability.  Id. at 192, 195.  See Ins. Co. 

of N. Am. v. Pub. Serv. Mut. Ins. Co., 609 F.3d 122, 129 (2d Cir. 2010) (“In Trade & Transport, 
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the parties and arbitrators agreed to bifurcate the arbitration proceedings so the first stage would 

determine liability and the second damages.” (emphasis added)).   

That did not happen here.  As noted, the Parties simply agreed – at the conclusion of a 

single arbitral proceeding – that the Panel would, in the event it found liability, issue its liability 

and remedy awards sequentially.  There was no bifurcation of the arbitration proceeding into 

discrete liability and remedy stages.  Nor was there any request or reason to do so.  By contrast, 

the proceedings in Trade & Transport were bifurcated into separate and distinct phases at the 

suggestion of a federal district court (before which the same liability issue was pending between 

the same parties) so that the panel could “hold an immediate hearing . . . to make an immediate 

determination as to liability,” which it did “on that day” in order that its decision could “have 

immediate collateral effects in the judicial proceeding.”  Trade & Transp., 931 F.2d at 192, 195.  

That is, establishing the immediate finality of the panel’s liability determination was required, 

and bifurcating the proceeding into two discrete stages was the necessary means to that end.  

Here, there existed no such imperative and no such bifurcation of the proceeding. 

The reason that bifurcated proceedings result in finality for each distinct stage is clear.  

As the Second Circuit has explained, finality requires “that the rights and obligations of the two 

parties, with respect to the issues submitted, do not stand in need of further adjudication.”  

Rocket Jewelry Box, Inc. v. Noble Gift Packaging, Inc., 157 F.3d 174, 176 (2d Cir. 1998) 

(emphasis in original).  In a bifurcated proceeding – as took place in Trade & Transport but not 

here – the “issues submitted” are defined with respect to each phase; and each therefore involves 

“a separate independent claim.”  Kerr-McGee Refining Corp. v. M/T Triumph, 924 F.2d 467, 471 

(2d Cir. 1991).   
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Thus, in Kerr-McGee, the Second Circuit found the FAA limitations period 

“inapplicable” to a “Partial Final Award” in a non-bifurcated proceeding because that award “did 

not finally dispose of an independent claim because it left open the question of damages.”  Id.  In 

Trade & Transport, by contrast, the parties modified their submission to provide for two separate 

proceedings, and the panel’s liability ruling, issued at the conclusion of the first proceeding, was 

final because it “did conclusively decide every point required by and included in the first part of 

the parties’ modified submission.”  Trade & Transp., 931 F.2d at 195 (emphasis added); see also, 

e.g., Home Ins. Co. v. Banco de Seguros del Estado (Uru.), 98 Civ. 6022 (KMW), 1999 U.S. 

Dist. LEXIS 22478, at *1, 4-5 (S.D.N.Y. Feb. 26, 1999) (arbitration ruling issued after “the first 

phase of a two-phase hearing” was final because “[t]he critical distinction in this case . . . is that 

the parties agreed that the arbitration would proceed in two stages. . . .  See Trade & Transp.[.]” 

(emphasis added)).  The State’s other cited cases, see State Mem. at 16, are in the same vein.  See 

McGregor Van De Moere, Inc. v. Paychex, Inc., 927 F. Supp. 616, 617 (W.D.N.Y. 1996) (parties 

agreed to “bifurcate the arbitration proceeding into separate liability and damages phases,” with 

a “damages hearing” and a “hearing on liability” conducted separately (emphasis added)); Glob. 

Gold Mining LLC v. Caldera Res., Inc., 941 F. Supp. 2d 374, 380-81, 383 (S.D.N.Y. 2013) 

(where “the arbitration was bifurcated,” resulting partial final award on liability was final 

because “the exception for bifurcated proceedings applies” (emphases added)).   

The State’s position is not only inconsistent with the law and with the Parties’ agreement 

as embodied in Procedural Order No. 4, but it has untenable practical implications.  Because the 

majority’s order of specific performance did not become final until the Final Award issued, any 

challenge to that order would have been rejected as premature prior to such issuance.  Emp’rs 

Surplus, 2008 U.S. Dist. LEXIS 8253, at *12 (“federal courts may review only final awards”).  
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Accordingly, because more than three months elapsed between the two awards, had the Nation 

been required to challenge both it would have needed under the State’s view to file two separate 

vacatur actions with respect to a single arbitration proceeding.  The State offers no justification 

for this approach, which would burden the resources of both the Court and the litigants in 

contravention of the purposes of the FAA, and none exists. 

II. The Nation has carried its burden under the “manifest disregard” standard. 
 

 The State does not dispute that under IGRA two independent conditions must be met for 

the Nation to owe additional revenue-sharing payments to the State: the Parties must have agreed 

to such payments and the Secretary must have approved them.  The Nation made clear in its 

opening Memorandum that, given the applicable standard of review, it is not challenging the 

Panel majority’s interpretation of the Parties’ agreement, much as it disagrees with it.  The 

Nation’s challenge centers instead on the fact that the Secretary has never approved the 

additional payments.  The majority found that the language of the Compact did not place what it 

dubbed a “Years 15-21” payment obligation before the Secretary in 2002; that neither Party 

described such an obligation for the Secretary during the Compact review process; and that the 

Secretary made no mention of any obligation of this sort in deeming the Compact approved.  The 

majority thus could not affirmatively conclude that the Secretary in 2002 approved payments for 

the “Years 15-21” period.  The majority nevertheless went ahead and ordered the Nation to make 

such payments.  This plain disregard for IGRA’s bedrock requirement of Secretarial approval 

forms the heart of the Nation’s Motion.   

The State has no answer to the Nation’s contention.  Instead, it attempts mightily to divert 

attention elsewhere, setting up a series of straw-man arguments not found in the Nation’s 

briefing.  But no amount of effort to recast the arguments made by the Nation can obviate these 
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basic facts: the Nation made the Panel well aware that the Secretary needed to have approved a 

“Years 15-21” payment obligation in order for such an obligation to be enforced, and the 

majority consciously chose to proceed with its remedial order in the absence of such approval.  

Under these highly atypical circumstances, the majority’s decision should be vacated.  

Alternatively, and at the very least, the Department of the Interior should be allowed to weigh in 

on the single issue, clearly within its core competence, as to whether additional revenue-sharing 

payments have received its statutorily mandated blessing. 

A. The Panel’s jurisdiction was bounded by governing law. 

 The State first asserts that “the Panel unquestionably had jurisdiction to decide the 

contractual interpretation dispute that the Parties willingly submitted to it, and nothing in IGRA 

divested the Panel of that jurisdiction.”  State Mem. at 19.  The Nation agrees – which is why it 

has not once, during the arbitration or before this Court, challenged the Panel’s jurisdiction to 

hear the dispute or interpret the Compact.  The Nation’s claim instead is that in exercising that 

jurisdiction, the Panel majority manifestly disregarded the requirements of IGRA by which it 

was bound in the exercise of its authority.  Simply put, the Panel had jurisdiction to decide the 

case, but that jurisdiction – like that of any arbitrator or court – was not a license to issue orders 

going beyond the boundaries set by governing law.   

By way of example, IGRA prohibits states from imposing “any tax . . . upon an Indian 

tribe” as a condition of engaging in gaming.  25 U.S.C. § 2710(d)(4).  Thus, while a state and a 

tribe can “willingly submit[]” an IGRA compact dispute to the jurisdiction of an arbitration 

panel, that would not allow the panel to interpret a compact to require tribal tax payments to the 

state and to enforce that interpretation through an order of specific performance: such an 

outcome would be flatly prohibited by IGRA.  This reasoning applies no less when it comes to 
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IGRA’s Secretarial review requirement.  Indeed, the very premise of the “manifest disregard” 

standard is that arbitrators must exercise their authority within the bounds set by applicable law – 

and IGRA clearly governs the Compact and its lawful enforcement.  See Compact (Ex. D) at 5 

(“This Compact is made and entered into . . . pursuant to the provisions of the Indian Gaming 

Regulatory Act, 25 U.S.C. §§ 2701 et seq. (‘IGRA’).”); see also, e.g., N.Y. Tel. Co. v. Commc’ns 

Workers Local 1100, 256 F.3d 89, 93 (2d Cir. 2001) (finding “manifest disregard” standard met 

where arbitrator ordered contracting party to make payments contrary to requirements of the 

Labor Management Relations Act); Mo. River Servs. v. Omaha Tribe, 267 F.3d 848, 854-55 (8th 

Cir. 2001) (vacating award where arbitrator construed tribal contract subject to federal approval 

under IGRA and 25 U.S.C. § 81 to include a payment obligation never so approved and thus 

“effectively overrode” those statutes); Shearson/Am. Express v. McMahon, 482 U.S. 220, 232 

(1987) (noting that “judicial scrutiny of arbitration awards” enables courts “to ensure that 

arbitrators comply with the requirements of the statute”).   

In sum, the Panel’s jurisdiction was subject to IGRA’s provisions from the outset.  The 

Nation’s Motion in no way seeks a retroactive divestiture of that jurisdiction, but simply seeks to 

enforce the basic requirement that the Panel had to exercise its authority in conformance with the 

law.  Nothing in the Compact’s arbitration provision could or did give the Panel majority carte 

blanche to order a remedy contravening the clear textual requirements and public policy of 

IGRA.  See Diapulse Corp. of Am. v. Carba, Ltd., 626 F.2d 1108, 1110 (2d Cir. 1980).   

B. The Nation informed the Panel of IGRA’s Secretarial review requirement 
and its applicability to this case. 

 
The State suggests that the core of the Nation’s Motion is that the Panel majority’s 

opinion amends the Compact without following proper amendment procedures.  Because “there 

is simply no requirement or basis to treat arbitral awards like new compacts or amendments to 
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existing compacts,” State Mem. at 20, and because the Nation “cannot now accuse the arbitrators 

of having ‘manifestly disregarded’ a law it did not articulate,” id. at 21, the State argues that it 

must prevail.   

The State appears either to misunderstand or to intentionally misconstrue the Nation’s 

Motion.  While the Nation believes, and has stated, that the effect of the majority’s decision is to 

amend the Compact to impose a new revenue-sharing obligation nowhere specified by its terms, 

the Nation’s Motion focuses not on the effect of the majority’s decision but on the fact that it was 

issued in manifest disregard of the law in the first place.  No amount of argumentation can 

obscure the fact that the Nation has consistently and correctly asserted that the majority imposed 

a new revenue-sharing obligation not reviewed and approved by the Secretary in 2002, rendering 

its decision non-compliant with IGRA.   

The State cannot dispute that IGRA and its implementing regulations mandate that 

compacts must be reviewed and approved by the Secretary to ensure that the obligations arising 

from them – particularly their economic implications for tribes – are consistent with IGRA’s 

purposes.  See, e.g., Nation Mem. at 3-4 & n.2, 11 & n.5 (setting forth the relevant provisions of 

IGRA, its implementing regulations, and Department of Interior policy pronouncements).  This 

review is undertaken “to protect [Indian] gaming as a means of generating tribal revenue” and 

“to ensure that the Indian tribe is the primary beneficiary of the gaming operation[.]”  25 U.S.C. 

§ 2702 (2), (3).  These bedrock policies are grounded in “the trust obligations of the United 

States to Indians” – 25 U.S.C. § 2710(d)(8)(B)(iii); see also Nation Mem. at 17 & n.11 – and the 

concerns animating them are at their zenith when the Secretary reviews tribal revenue sharing 

obligations, which are singled out for “great scrutiny,” id. at 4 & n.2.   
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Thus, in 2002, after the Parties had submitted the executed Compact to the Department, 

the Department requested “clarification” of its revenue-sharing provision because “[u]nder 

IGRA, in order for us to approve such a provision, we need to determine that it does not violate . 

. . IGRA . . . [and] to assess whether the economic benefit the Nation is receiving . . . justifies the 

payment to the State.”  Sept. 30, 2002, Letter of Department of Interior to Governor Pataki (Ex. 

G) at 1-2.  After reviewing the Parties’ responses, the Secretary set forth her understanding of the 

arrangement, including an estimate of the total payments to the State (“less than one billion 

dollars” over a “14-year” stream of payments), and concluded that “this revenue-sharing 

arrangement is consistent with IGRA.”  Nov. 12, 2002, Letter of Secretary Norton to Governor 

Pataki (Ex. E) at 3-5 (emphasis added).  As the majority acknowledged, nowhere in the entirety 

of the Parties’ communications with the Secretary is mention made of the possibility of payments 

beyond the fourteen-year schedule specified in the Compact.  See Ex. B at 41. 

The requirement that the Secretary must scrutinize and approve the obligations a tribe 

will bear under a revenue-sharing provision forms the clear basis of the Nation’s Motion.  See, 

e.g., Nation Mem. at 11 (“Consistent with IGRA, then, an arbitration panel simply cannot impose 

payment obligations that were not reviewed and approved by the Secretary.”); id. at 1 (“The 

Nation limits its challenge to the legality of the Final Award’s order requiring it to make 

payments to the State even though the Secretary of the Interior has yet to sanction them.”); id. at 

2 (“There exists no basis, then, for concluding that the Secretary approved the payments that the 

Panel majority has now awarded to the State.  But such approval is a well-defined and explicit 

requirement of IGRA, central to its purpose.”).   

That requirement was likewise a core argument the Nation pressed with the Panel.  See, 

e.g., Statement of Defense (Ex. L) at 48 (“[T]he Secretary did not address, and therefore did not 
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approve, a stream of 25% payments flowing from the Nation to the State after the ‘Years 8-14’ 

period . . . .  Under IGRA, approval and disapproval of Compact provisions are the exclusive 

province of the Secretary.  25 U.S.C. § 2710(d)(8).”); id. at 50-51 (“The State now asks this 

Panel to displace the role of the Secretary and approve an additional 7 years of payments to the 

State . . . .  There exists no legal warrant for this Panel to do that.  See 25 U.S.C. § 2710(d)(8).”).    

As demonstrated by the actual language of the Nation’s submissions, then, the State 

cannot credibly argue that the Nation failed to highlight for the Panel, just as it has done for this 

Court, the lack of Secretarial approval in 2002 of a “Years 15-21” payment obligation as 

constituting an ironclad barrier to the imposition of such an obligation on the Nation.  The 

State’s assertion that the Nation “cannot now accuse the arbitrators of having ‘manifestly 

disregarded’ a law it did not articulate,” State Mem. at 21, is directly contradicted by the record. 

C. The Panel majority disregarded IGRA’s Secretarial review mandate. 

It is unsurprising that the State attempts to recast the Nation’s position, as it has no 

answer to the argument that the Nation is in fact raising.      

In reviewing the Compact and the Parties’ explanations of the revenue-sharing provision 

in 2002, the Secretary expressed her understanding that the State was projected to receive 

payments over the course of a “14-year” schedule, and concluded that “this revenue-sharing 

arrangement is consistent with IGRA.”  Ex. E at 3-5; Nation Mem. at 13.  The State does not 

dispute this.  It further concedes that the Panel could not find a payment obligation extending 

beyond fourteen years in the text of the Compact as reviewed by the Secretary.  State Mem. at 8.  

To the contrary, the majority – “looking to the four corners of the Compact and construing the 

Compact as a whole” – concluded that the Compact was “silent” and “ambiguous” with respect 
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to such an obligation.  Ex. B at 24-25, 36.  This conclusion precludes any claim that the 

Secretary understood and approved continuing payments based on the text of the Compact. 

Instead, as the State concedes, “the Panel resolved the ambiguity by considering extrinsic 

evidence,” including evidence of “pre-execution negotiations” and the Parties’ respective 2002 

letters to the Department explaining the Compact provisions.  State Mem. at 8-9.  Leaving aside 

the Nation’s vigorous disagreement with the majority’s view of the pre-execution negotiation 

evidence, see Nation Mem. at 16 & n.9, that evidence was not in any way placed before or 

otherwise called to the attention of the Secretary.  See id. at 16.  The State nowhere disputes this 

and neither did the Panel.   

As for the submissions to the Department, the Panel majority itself acknowledged that 

“the State’s [2002] letter to the DOI . . . fails to mention its belief that revenue sharing payments 

continue into any renewal of the Compact.”  Ex. B at 41 (emphasis added).  Again, the State does 

not contend otherwise.  As former Assistant Secretary of Indian Affairs at the Department of the 

Interior Kevin Washburn observed in his dissent: 

[T]he State, too, was utterly silent . . . . about what revenue sharing rate, if any, 
would apply during the renewal period[.] . . .  [T]here is not a whit of evidence from 
the State supporting its own interpretation.  The State offered no public words of 
any sort to which the Nation might have responded.  
  

Dissent (Ex. C) at 6-7.2  The Panel majority tellingly did not dispute these conclusions and 

neither does the State.   

In fact, nowhere in its brief does the State contend that the Secretary, in 2002, was 

cognizant of and approved payments beyond the fourteen-year schedule provided for in the 

 
2 See also, e.g., id. at 4-5 (finding “no evidence in the record indicating that the State negotiated 
for a share of the Nation’s gaming revenue during the renewal period” and “no evidence 
anywhere in the record that the State even mentioned the issue during negotiations.”). 
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Compact.  The Panel majority similarly refrained from any claim that the Secretary expressly 

considered and approved such an obligation.  The Secretary gives revenue-sharing provisions 

“great scrutiny” and, in this case as in others, set forth the results of that scrutiny in a detailed 

writing.  See Norton Letter (Ex. E) at 3-5; Nation Mem. at 5-7.  Neither the State nor the 

majority has identified anything in the Department record approving the obligation they have 

sought to impose on the Nation, and this lack of approval compels the relief sought by the 

Nation.    

D. The Panel majority acted with the requisite intent under the manifest 
disregard standard. 

 
 The State argues that the majority did not “willfully flout” IGRA in ordering payments 

that the Secretary did not approve because it “considered and rejected all the same IGRA-based 

arguments that the Nation raises in the Petition.”  State Mem. at 21.  However, the majority’s 

rejection of the Nation’s arguments does not immunize it from a judicial finding that it acted in 

manifest disregard of the law.  That is a determination to be made by this Court, not by the Panel.  

See, e.g., Westerbeke Corp. v. Daihatsu Motor Co., 304 F.3d 200, 217-18 (2d Cir. 2002) (“The 

manifest disregard doctrine is not confined to that rare case in which the arbitrator provides us 

with explicit acknowledgment of wrongful conduct[.]”); Halligan v. Piper Jaffray, Inc., 148 F.3d 

197, 204 (2d Cir. 1998) (“[W]e doubt whether even under a strict construction of the meaning of 

manifest disregard, it is necessary for arbitrators to state that they are deliberately ignoring the 

law.”).   

Indeed, the Second Circuit has made it clear that “manifest disregard will be found where 

an arbitrator understood and correctly stated the law but proceeded to ignore it.”  N.Y. Stock 

Exch. Arbitration between Fahnestock & Co. v. Waltman, 935 F.2d 512, 516 (2d Cir. 1991) 

(quotation marks omitted); see also Gwynn v. Clubine, 302 F. Supp. 2d 151, 161 (W.D.N.Y. 
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2003) (manifest disregard may be found where “the arbitrators were fully aware of the existence 

of a clearly defined governing legal principle, but refused to apply it, in effect, ignoring it” 

(quotation marks omitted)).  That is precisely what happened here.  The Panel majority correctly 

stated that “it is beyond dispute that the Panel has no legal authority to . . . enforce a Compact 

term that the Secretary did not approve, see 25 U.S.C. § 2710(d)(8),” Ex. B at 42, but then 

simply refused to act on that recognition.    

As detailed in the Nation’s opening brief, Nation Mem. at 21-23, the Panel majority 

advanced (in a single paragraph) three reasons for rejecting the Nation’s Secretarial review 

argument, Ex. B at 42, not one of which suggests that the Secretary in fact approved a “Years 15-

21” payment obligation.   

First, the majority asserted that while it has “no legal authority to . . . enforce a Compact 

term that the Secretary did not approve . . . the Panel does have the duty and authority to 

determine whether the terms of the Compact already provide for revenue sharing payments upon 

renewal.”  Id.  As the Nation noted in its opening submission, this simply begs the question 

whether the Secretary understood and approved the payment obligation that the majority 

attributed to the Compact, and the State makes no effort to defend the majority’s irrelevant 

statement as satisfying the Secretarial approval requirement.  That the Panel had the “duty and 

authority” to interpret the Compact is not at issue here.  An arbitration panel with full jurisdiction 

and authority to interpret a contract still may not enforce an interpretation of that contract that 

violates governing law.   

Second, the majority explained that it had found no evidence that the Secretary “shared 

the view now asserted by the Nation.”  Id.  However, as the Nation has made clear, for the 

majority’s award to be enforceable under IGRA, the Secretary must have shared the view 
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asserted by the State, as it is that view that calls for continued payment obligations.  See Nation 

Mem. at 22.  That is, the Secretary must have approved (or deemed approved) the payments that 

the State now seeks to enforce; and that simply did not happen.  Indeed, there was no basis for 

the Secretary to have any understanding that payments beyond the specified fourteen-year 

schedule were called for under the Compact, as the State never presented such an understanding 

to the Secretary.  See supra at 16-17.  To its credit, the State again does not seek to defend the 

majority’s inverted reasoning.  

Finally, the majority asserted that “renewal was part of the Compact that was reviewed 

and deemed approved” by the Secretary.  Ex. B at 42.  But the Compact simply provides that, 

absent objection, “the term of this Compact shall be renewed automatically for an additional 

period of seven (7) years.”  As the Nation established in its opening submission, this does not 

remotely support the notion that the Secretary therefore approved the additional payments 

imposed by the majority.  See Nation Mem. at 22-23.  While renewal of its term was part of the 

Compact, the majority expressly found the Compact “silent,” Ex. B at 24, and “ambiguous as to 

whether State Contribution is owed upon renewal,” id. at 6.  Having found this ambiguity to 

exist, and having therefore resorted to extrinsic evidence to divine the existence of a revenue-

sharing obligation in the “Years 15-21” period, the majority could not credibly conclude that the 

renewal clause itself supplies the express Secretarial approval required under IGRA.  To be clear, 

this would be a very different case if the text of the Compact had plainly provided for a “Years 

15-21” payment period, or if the submissions to the Secretary or other contemporaneous 

evidence had explained that the Compact called for the same – under such circumstances, it 

would be unreasonable for the Nation to argue that the Secretary had not understood and 
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approved such payments.  But such is not the case here, as the majority itself expressly found 

and the State does not deny.3   

The State is correct that the manifest disregard standard is exacting, State Mem. at 18, but 

that does not make it insurmountable.  As the State’s own cases establish, the standard requires 

“a showing that the arbitrators knew of the relevant [legal] principle, appreciated that this 

principle controlled the outcome of the disputed issue, and nonetheless willfully flouted the 

governing law by refusing to apply it.”  Schwartz v. Merrill Lynch & Co., 665 F.3d 444, 452 (2d 

Cir. 2011) (quotation marks omitted).  See State Mem. at 18.  Here, the Panel acknowledged that 

Secretarial approval was a legal prerequisite to ordering the Nation to make continuing 

payments.  And in formulating the flimsiest and most circular of reasons to stand in for approval 

where express indication of the same is entirely lacking, the majority flouted the approval 

requirement altogether.  See Westerbeke, 304 F.3d at 217 (manifest disregard standard satisfied 

where arbitrators “refuse to apply” or “ignore or pay no attention to” governing law); see also, 

e.g., Hardy v. Walsh Manning Sec., L.L.C., 341 F.3d 126, 130 (2d Cir. 2003) (manifest disregard 

found where “the Panel disregarded” the same law “that it purported to apply”); Crédit Agricole 

Corp. & Inv. Bank v. Black Diamond Capital Mgmt., 18-CV-7620 (KNF), 2019 U.S. Dist. 

LEXIS 48618, at *26-28 (S.D.N.Y. Mar. 22, 2019) (recommending vacatur under manifest 

 
3 Moreover, the majority’s sua sponte assertion that “if . . . the Secretary did not approve the 
terms of renewal, then that arguably would mean that renewal of the Compact was not properly 
authorized and the Nation’s gaming activities are unlawful,” Ex. B at 42, is not even “arguably” 
correct.  The Compact renewal provision plainly provides that, absent party objection, “the term 
of this Compact shall be renewed” for seven additional years.  Ex. D ¶ 4(c)(1) (emphasis added).  
Neither Party disputed that the Secretary reviewed and approved that provision, that the Compact 
lawfully renewed, and that the Nation’s right to conduct gaming lawfully continued upon 
renewal.  The State again makes no attempt to defend the Panel majority’s misguided 
speculation.   
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disregard standard where panel stated the governing law and then “proceeded to do exactly what 

it acknowledged the law prohibited it from doing”). 

E. The State misconstrues the contract law implications of the Nation’s position.  

The State’s final tack is to resort to the proverbial slippery slope.  It claims that under the 

Nation’s logic, “[a]ny party that had an arbitral decision involving a disputed contract term go 

against it could simply characterize the decision as imposing a new contract term to which the 

party did not agree to be bound.”  State Mem. at 20 n.4.  As with its other arguments, the State’s 

contention betrays a fundamental misunderstanding of the Nation’s Motion.   

Given the applicable standard of review, the Nation has not asked this Court to overturn 

the majority’s interpretation of the Compact.  Instead, the Nation argues that the majority 

imposed an obligation on the Nation that runs afoul of a specific federal law with direct 

application to the contract at issue.  In that circumstance, the “manifest disregard” standard 

contemplates the very challenge the Nation has raised here, and that standard is a narrow path to 

relief with robust guardrails that foreclose the sweeping implications the State invokes.   

Moreover, unlike the situation with an ordinary bilateral contract, where an arbitrator or 

court seeks to determine and enforce the understanding of the two contracting parties, the lawful 

enforceability of an IGRA compact depends on the understanding of those two parties and, by 

mandate of federal law, that of a third entity – the Secretary of Interior.  Cf. Mo. River Servs., 

267 F.3d at 851-53, 855 (vacating award where contract between parties required “approval by 

the BIA,” the contract was “approved by the BIA,” and the arbitrator imposed contractual 

requirements “never approved by the BIA”).  That alone distinguishes this case from the vast 

majority of contract disputes and again forecloses the sweeping implications posited by the State.   
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Nor does the State’s alarmist claim apply even in the limited context of IGRA compacts.  

This case does not involve just any compact term.  Rather, it involves a specific category of 

contract provision that federal policy singles out for “great scrutiny” by the Secretary, which 

scrutiny the Secretary applied to the very provision at issue.  She did so after specifically 

requesting that the Parties explain the rights and obligations arising from the provision, which 

they did in extensive, coordinated submissions.  Thereafter, the Secretary set forth the results of 

her scrutiny in a detailed writing and determined that, subject to her carefully explicated 

understanding of those rights and obligations, it was consistent with IGRA.  And on top of all 

this, the provision in dispute is one the Panel majority found to be “silent” as to the payment 

obligation it ultimately imposed. 

The State’s hypothetical bleaches all of this context out of existence.  In fact, it is the 

State’s position that has sweeping implications for contracts.  Under the State’s view, where 

parties “willingly submit[]” a contract interpretation dispute to an arbitration panel and the panel 

has “the duty and authority” to interpret it, that is enough to insulate the panel’s award from 

review by the courts irrespective of whether the award contravenes federal law.  Under this view, 

if a panel interprets a contract to require, for example, monopolistic behavior or labor violations 

or other conduct prohibited by statute and public policy, the panel can order a party to 

specifically perform such acts based on its “authority” to interpret the contract, and a court would 

have no basis to intervene.  This, of course, writes the manifest disregard standard, and indeed 

the whole of Section 10, out of the Federal Arbitration Act.   

The State’s curated articulation of the applicable standards does not salvage its position.  

For example, the State cites Diapulse Corporation of America v. Carba, Ltd., 626 F.2d 1108 (2d 

Cir. 1980), for the proposition that “judicial intervention into the arbitral process” is what 
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Sections 10 and 11 of the FAA “were designed to prevent.”  State Mem. at 18 (quoting Diapulse, 

626 F.2d at 1110).  But Diapulse says no such thing.  There, the district court found an arbitral 

award violative of public policy and took it upon itself to revise the substance of the award to 

cure that defect.  The Second Circuit stated that “this sort of judicial intervention” is what 

Sections 10 and 11 were designed to prevent.  Diapulse, 626 F.2d at 1110 (emphasis added).  It 

made clear that “[t]he question remains whether . . . the award should have been vacated as 

against public policy,” and it remanded the matter on that basis.  Id. 

Similarly, the State cites NFL Management Council v. NFL Players Association, 820 

F.3d 527 (2d Cir. 2015), for the proposition that “[i]f the arbitrator acts within the scope of [his 

or her] authority, the remedy for the dissatisfied party ‘is not judicial intervention,’ but ‘for the 

parties to draft their agreement to reflect the scope of power they would like the arbitrator to 

exercise.’”  State Mem. at 18 (quoting NFL Mgmt. Council, 820 F.3d at 537).  However, NFL 

Management Council is not a manifest disregard case.  The issue presented was simply whether 

the arbitrator had overstepped the express terms of the arbitration “bargained for and agreed 

upon by the parties” as expressly “defined by the collective bargaining agreement.”  820 F.3d at 

532, 536.  Even were the case relevant here, it would not support the State’s position, as the State 

can point to no terms in the Compact suggesting that the Panel was empowered by the Parties to 

enforce an interpretation of the Compact without regard to its consistency with IGRA.  To the 

contrary, the Parties understood IGRA to govern the lawful interpretation and enforcement of the 

Compact, as made clear by their declaration, in the very first sentence of the Compact, that it was 

“made and entered into . . . pursuant to the provisions of [IGRA].”  Ex. D at 5. 

This is, in sum, a highly unusual case, one in which the Panel majority consciously chose 

to ignore an express requirement of federal law calling for the head of a cabinet agency to 
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approve a particular category of sovereign obligation – singled out for its importance by both 

statute and agency pronouncement – before the obligation can go into effect.  Judicial 

enforcement of this requirement will not lead to any of the slippery-slope consequences invoked 

by the State.  It will simply result in vindication of the law.    

III. The State has raised no valid rebuttal to the Nation’s primary jurisdiction doctrine 
argument. 

 
In its opening submission, the Nation argued that in the event the Court harbors any 

uncertainty as to “whether the requisite Secretarial approval was obtained for the ‘Years 15-21’ 

payment term imposed by the Panel majority,” it could refer that specific factual question to the 

Department of the Interior under the primary jurisdiction doctrine.  Nation Mem. at 24.  The 

State posits four arguments against such a course of action here.  None has merit. 

First, the State argues that the Nation’s request is “contrary to well-established law and 

public policy in favor of enforcing arbitral awards.”  State Mem. at 22.  In support, the State cites 

only NFL Management Council for the proposition that “[b]ecause it is the arbitrator’s view of 

the facts and the meaning of the contract for which the parties bargained, courts are not 

permitted to substitute their own.”  Id. (quoting 820 F.3d at 536) (emphasis added).  Setting aside 

the fact that NFL Management Council says not one word about the primary jurisdiction doctrine 

and has nothing to do with agency referrals, the Nation has not suggested that this Court refer to 

the Department any question regarding “the facts and the meaning” of the Compact.  Rather, the 

Nation has suggested for referral the specific, but critical, question whether the Secretary 

approved a “Years 15-21” payment obligation in 2002. 

Second, the State argues that the primary jurisdiction doctrine “does not apply here” 

because the matter is not “within the special competence” of the agency.  State Mem. at 23.  

According to the State, “[t]he parties’ dispute revolved around the interpretation of the approved 
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Compact,” the Panel was “fully capable of resolving that contractual interpretation dispute,” and 

the Department does not have “exclusive authority to resolve the parties’ underlying contractual 

interpretation dispute[.]”  Id. at 23-24.  Once again, however, the Nation has not proposed that 

the Court refer any issue of “contractual interpretation” to the Department.  The State simply 

persists in taking aim at an argument the Nation has not made. 

The question the Nation has posited for referral – “whether the requisite Secretarial 

approval was obtained,” Nation Mem. at 24 (emphasis added) – does not ask the Department to 

interpret the Compact.  It takes the majority’s interpretation as a given and asks if the Secretary 

approved it.  That question self-evidently falls within the “special competence” of the 

Department.  Reiter v. Cooper, 507 U.S. 258, 268 (1993).  Indeed, the question posed by the 

Nation is one particularly suited (in the event the Court harbors doubt) to referral under the 

primary jurisdiction doctrine.  As the Supreme Court has explained, the appropriateness of 

recourse to the doctrine turns on “whether a case raises issues of fact not within the conventional 

experience of judges, but within the purview of an agency’s responsibilities[.]”  Pharm. Research 

& Mfrs. of Am. v. Walsh, 538 U.S. 644, 673 (2003) (quotation marks omitted) (emphasis added).  

Here, as the majority acknowledged, “approval and disapproval of Compact provisions are the 

exclusive province of the Secretary under IGRA[.]”  Ex. B at 42.  There is no entity better suited 

to establishing whether the requisite Departmental approval has been supplied for a claimed 

payment obligation than the Department itself.  See also Ellis v. Tribune TV Co., 443 F.3d 71, 81 

(2d Cir. 2006) (“Whether there should be judicial forbearance hinges therefore on the authority 

Congress delegated to the agency in the legislative scheme.” (quotation marks and citations 

omitted)).   
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Third, the State argues that “where, as here, the Court clearly has jurisdiction to enforce 

the Awards . . . it is required to exercise such jurisdiction.”  State Mem. at 25.  But under the 

primary jurisdiction doctrine, “[r]eferral of the issue to the administrative agency does not 

deprive the court of jurisdiction[.]”  Reiter, 507 U.S. at 268.  Rather, it assists a court in the 

exercise of such jurisdiction by allowing it to benefit from the agency’s views on issues falling 

within the agency’s core expertise.  The Nation does not ask this Court to cede jurisdiction in any 

manner. 

Finally, the State argues that the Department has “made clear that it does not consider 

itself competent to issue any decision with respect to the Parties’ contract-law dispute” and that 

“where the DOI has clearly deferred to the Parties agreed-to arbitration, the primary jurisdiction 

doctrine does not apply.”  State Mem. at 26.   

The State is referring here to two Departmental decisions.  The first is the Department’s 

decision to withdraw the Technical Assistance Letter wherein it stated that it had not approved 

payments beyond the Compact’s fourteen-year schedule.  The original letter, dated January 19, 

2017, states that when reviewing the Compact in 2002,  

our understanding of the revenue sharing provision in the Compact was that its 
duration was for 14 years.  We understand that the Compact has now been 
automatically extended for an additional 7 years. . . .  [A]n extension of the revenue 
sharing requirement beyond the 14-year Compact duration would be tantamount to 
an increase in revenue sharing requiring additional meaningful concessions from 
the State with corresponding substantial economic benefit to the Nation. 

 
Ex. F at 1-2 & n.2 (citing Rincon Band of Luiseno Mission Indians of the Rincon Reservation v. 

Schwarzenegger, 602 F.3d 1019 (9th Cir. 2010) (emphasis added)).  The Department issued the 

letter to provide “accurate information about the Department’s past decisions[.]”  Id. at 1.4   

 
4 And the implication of the Department’s reasoning is clear: an “increase in revenue sharing” 
without “additional meaningful concessions by the State [and] corresponding economic benefit 
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 In its subsequent letter of December 15, 2017, the Department withdrew the Technical 

Assistance Letter because the Parties had entered into arbitration.  Ex. J.  But nowhere in its 

withdrawal communication did the agency walk back the substance of its prior transmission.   

The withdrawal was made in deference to the then-pending arbitration, but the Department never 

suggested that it would defer to the results of the arbitration were they ultimately to be premised 

on a mistaken view of the agency’s regulatory determinations in 2002 or to otherwise be 

inconsistent with IGRA.  Such deference would, of course, be an unlawful abdication of the 

paramount “trust obligations of the United States to Indians,” 25 U.S.C. § 2710(d)(8)(B)(iii).  

Not surprisingly, then, the State identifies no language in the Department’s withdrawal letter 

supporting its assertion, and none exists. 

The second decision referenced by the State is the Department’s letter of June 3, 2019, 

declining to review the majority’s Award.  Ex. O.  But this decision likewise not only fails to 

support the State’s position, but in fact cuts against it.  The letter states that “[u]nfortunately, we 

are returning the Arbitration Award due to the absence of accompanying documentation required 

by the Department’s regulations[.]”  Id.  The missing documentation is nothing other than a 

“certification from the State” that would have allowed for Departmental review.  Id. (emphasis 

added).  That the State has thus far stymied the Department’s ability to engage in such review 

does not mean the Department considers itself incompetent to do so.  Indeed, if the Department 

were deferring to the arbitration result as the State claims, it would have been nonsensical to 

conclude its June 3, 2019, letter as it did:  “While we regret that we must return the proposed 

 
to the Nation” is a tax, which is prohibited under IGRA.  See Rincon, 602 F.3d at 1036 (finding 
state’s demands for increased revenue sharing without “offer[ing] any meaningful concessions in 
return” a prohibited tax under IGRA). 
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Arbitration Award, we look forward to receiving a new submission that includes a complete set 

of documents in compliance with” Departmental regulations.  Id. (emphasis added).   

 The State’s arguments regarding the unavailability of the primary jurisdiction doctrine 

are thus entirely without merit.  And should this Court harbor any doubt as to what the Secretary 

approved in 2002, the State has not offered any principled justification as to why the Court 

should hesitate to refer the matter to the agency for clarification of that factual question.  To the 

contrary, such a referral would further the ends of both justice and judicial economy.  If the State 

is correct that the Secretarial approval requirement does not stand in the way of a continuing 

payment obligation, the Department will indicate as much, and that will be the end of this matter.  

However, if the Department states that it has not yet supplied the requisite approval, and if this 

Court vacates the Final Award as a result, the Parties (should the State provide the requisite 

certification) will be able to submit any agreement as to further payments to the Secretary, who 

will assess such payments against IGRA’s requirement that the Nation receive benefits 

commensurate with the limited exclusivity still offered by the State.  A primary jurisdiction 

referral, in other words, can only ensure that IGRA’s requirements are complied with, an 

outcome that the State as well as the Nation should support.   

IV. The State’s cross-petition to confirm should be denied. 

 For the foregoing reasons, as well as those set forth in the Nation’s Motion and opening 

Memorandum and its Answer to the State’s Cross-Petition to Confirm, the State’s Cross-Petition 

should be denied. 

V. The State’s request for fees and costs is meritless. 

 The State contends that the Nation’s Motion warrants sanctions in the form of attorneys’ 

fees and costs.  It first asserts in wholly conclusory fashion that the Nation’s Motion is “clearly 
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part of a delay strategy” and “primarily designed to delay the entry of a confirming judgment.”   

State Mem. at 28.  This is a potent accusation and one that should not be made lightly.  

Nevertheless, the State offers not a word of argument in support of its claim, and instead simply 

appends a lengthy string cite to cases imposing sanctions for delay in arbitration confirmation 

contexts with no effort to explain how the Nation’s Motion falls within the facts or reasoning of 

those cases.  See id.  That is because it does not. 

 The State next asserts that sanctions are appropriate because the Nation “has not offered 

any legitimate basis to vacate the Awards” and its Motion is therefore “frivolous.”  State Mem. at 

28 (quotation marks omitted).  As to both this point and the first, the Nation rests on its briefing, 

which is premised on Supreme Court, Second Circuit, and Western District of New York 

precedent; IGRA and its implementing regulations; settled and express policies of the 

Department of the Interior; and a fair and reasoned application of those authorities to the record 

in this case.  Indeed, former Assistant Secretary of Indian Affairs Washburn – the sole member 

of the Panel who was an authority on IGRA, its implementing regulations, and the Department’s 

compact approval process – expressed the very point the Nation presents to this Court as the 

basis for its Motion: 

If, as the Panel admits, the Compact is ambiguous as to the revenue share during 
the renewal period, DOI cannot be said to have considered and reviewed or 
approved this key provision. . . .  [T]he Panel’s decision has the effect of enforcing 
an agreement that goes beyond what was approved by DOI, thus potentially 
undermining DOI’s important regulatory role.  
 

Ex. C at 20 (emphasis added).  See, e.g., Benihana, Inc. v. Benihana of Tokyo, LLC, 15 Civ. 7428 

(PAE), 2016 U.S. Dist. LEXIS 92773, at *74-75 (S.D.N.Y. July 15, 2016) (stating that party’s 

vacatur petition “and the arguments made in support of it, were not – at all – frivolous. . . .  

Indeed, the dissenting arbitrator made the very same argument” and that the respondent’s “bid 
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here for Rule 11 sanctions came far closer than [petitioner’s] bid for partial vacatur to meriting 

such sanctions”). 

CONCLUSION 

For the foregoing reasons, the Nation respectfully requests that this Court grant the 

Nation’s Motion to Vacate the Final Arbitration Award or refer the matter to the Department 

under the primary jurisdiction doctrine, and that it deny the State’s Cross-Petition to Confirm. 

Dated this 12th day of August, 2019   Respectfully submitted, 
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