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I. STATEMENT OF JURISDICTION 

 

Suquamish concurs with Appellants Quileute’s and Quinault’s Statement of 

Jurisdiction in accordance with Ninth Circuit Rule 12-2.2. 

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Suquamish concurs with Appellants Quileute’s and Quinault’s Statement of 

the issues. 

III. STATEMENT OF THE CASE AND STANDARD OF REVIEW 

Suquamish concurs with Appellants Quileute’s and Quinault’s Statement of 

the Case and Standard of Review. 

IV. SUMMARY OF THE ARGUMENT 

The Suquamish Indian Tribe (“Suquamish”), like the Appellants Quileute 

Tribe (“Quileute”) and Quinault Indian Nation (“Quinault”), has a treaty right to 

“tak[e] fish” at “all usual and accustomed fishing grounds and stations” (“U&A”).  

A Tribe’s U&A includes all the areas where the Tribe customarily fished at treaty 

times.  This Court relies upon evidence of treaty time fishing or frequent travel to 

establish or confirm U&A. Following this Court’s remand, the district court 

applied a level of precision to determining the Quileute and Quinault’s U&A that 

violates the legal standard of proof established by this Court and by the district 

court for adjudicating U&A in the law of this case.   

  Case: 18-35369, 10/10/2018, ID: 11042235, DktEntry: 20, Page 4 of 17



2 
 

The district court’s order applied non-credible precision to the subject U&A 

descriptions and their boundaries after the remand.  Such precision in regard to 

U&A boundaries would have been foreign to any fishing tribe at or before treaty 

time.    The district court’s strict precision harms not only Quileute and Quinault, 

but also imperils many other tribes, such as Suquamish, which have had marine 

water U&A determinations established based upon fishing and traveling widely 

across the marine waters of Puget Sound, often without precise or direct evidence 

of treaty time fishing at a specific “micro-water” location.  Suquamish is concerned 

that if the new heightened and yet unprovable level of precision used by the district 

court in this case is not rejected, and is left to become new law of the case, the 

already frequent litigation in United States v. Washington related to which parties 

have U&A in which of the thousands of specifically named waterbodies in the 

Salish Sea will continue to proliferate.  That is, the U&A determination question 

will turn from whether or not there is evidence of fishing or travel in water bodies 

such as Admiralty Inlet, the San Juans, or Bellingham Bay, to which smaller swath 

of water in each water body did a tribe fish or travel? The district court’s focus on 

such precise routes of travel invites re-litigating Judge Boldt’s U&A 

determinations naming large water-bodies to a new case made up of incessant 

challenges over which canoe-width swath of that waterbody is “truly” provable as 
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U&A.  Suquamish respectfully submits that this court should not leave that 

invitation in place. 

V. ARGUMENT 

A. The Correct Legal Standard for Adjudicating U&A Recognizes that 

U&A Boundaries Cannot Be Determined With Precision. 

 

Ocean and marine U&A boundaries cannot be determined with precision.  

Accordingly, the legal standard for adjudicating U&A accepts some rate of 

unavoidable error, with the error favoring the tribes. As the district court has 

stated, “When it comes to determining a tribe’s treaty-time offshore fishing 

grounds in the Pacific Ocean, this Court has recognized that it is not possible to 

document the precise outer limits of these areas with particularity.” U.S. v. 

Washington, 129 F. Supp. 3d 1069, 1111 (W.D. Wash. 2015); see also id. at 1106 

(Quileute’s boundaries “cannot be ascertained with either precision or certainty”); 

Makah Indian Tribe v. Quileute Indian Tribe, 873 F.3d 1157, 1167 (9th Cir. 2017) 

(“precise proof would be extremely burdensome and perhaps impossible, 

especially deep in the ocean”) (quotation omitted). “[P]ractical difficulties” prevent 

“mathematical exactitude in fashioning the boundaries.” Id. at 1168.  While open 

ocean areas have been identified as particularly challenging for precise U&A 

delineation, the courts have also made clear that the larger marine areas of Puget 

Sound are not susceptible to prescriptive or precise identification.  See U.S. v. 
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Lummi Indian Tribe, 841 F.2d 317, 318, 321 (9th Cir. 1988); discussion infra 

section B (describing difficulty in describing Suquamish U&A with precision). 

“The function of a standard of proof, as that concept is embodied in the Due 

Process Clause and in the realm of fact-finding, is to ‘instruct the factfinder 

concerning the degree of confidence our society thinks he should have in the 

correctness of factual conclusions for a particular type of adjudication.’” Addington 

v. Texas, 441 U.S. 418 (1979) (quoting In re Winship, 397 U.S. 358 (1970) 

(Harlan, J., concurring)). Courts have recognized that in light of the inherent 

difficulty in proving treaty-time fishing activity, the usual civil standard of proof is 

too “stringent.” As this Court explained in Lummi Indian Tribe,  

Documentation of Indian fishing during treaty times is 

scarce. Dr. Lane, an acknowledged authority in the field, 

has testified that what little documentation does exist is 

“extremely fragmentary and just happenstance.” 

Accordingly, the stringent standard of proof that operates 

in ordinary civil proceedings is relaxed. United States v. 

Washington (“Makah”), 730 F.2d 1314, 1317 (9th Cir. 

1984). . . .  

 

Evidence concerning Indian fishing in treaty times is 

sketchy and less satisfactory than evidence available in 

the typical civil proceeding. As Judge Boldt noted, “In 

determining usual and accustomed fishing places the 

court cannot follow stringent proof standards because to 

do so would likely preclude a finding of any such fishing 

areas.” 459 F.Supp. at 1059.  
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841 F.2d at 318, 321. This relaxed standard protects against the acknowledged 

difficulty in proving fishing areas from “150 years ago at a time for which there is 

no evidence of especially high reliability and little evidence of any kind.” U.S. v. 

Washington, 573 F.3d 701, 710 (9th Cir. 2009). Before and at treaty time, Indian 

fishing was not static. Tribes followed the fish and “shifted to those locales which 

seemed most productive at any given time.” U.S. v. Washington, 384 F. Supp. 312, 

353 (W.D. Wash. 1974). Courts have acknowledged that proving shifting usual and 

accustomed marine fishing activity is even more daunting than proving on-shore 

locations or known and fixed fishing stations: 

There are greater difficulties in specifying or delineating 

marine areas used by one or another Indian group than is 

the case with river areas. Similarly, it is easier to specify 

particular relatively stable locations in marine waters, 

such as reefnet locations or halibut banks, than it is to 

delineate trolling areas or areas where herring may have 

been raked. (Exh. USA-74, p. 27; Lane, TR April 9, 

1975, 23). 

 

U.S. v. Washington, 626 F. Supp. 1405, 1528 (W.D. Wash. 1985), FF 367; see also 

id. at 1529, FF 371, 373.  Thus, fishing “grounds” are not required to be proven 

with specificity; they include larger areas with unspecified locations “which could 

not [at treaty times] have been determined with specific precision and cannot now 

be so determined." Lummi, 841 F.2d at 318. The claim that treaty fishing grounds 

can be determined with precision “runs headlong into the practical reality that 
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documentation of Indian fishing in 1855 is scarce, and requiring extensive and 

precise proof would be ‘extremely burdensome and perhaps impossible,’ especially 

deep in the ocean.” Makah v. Quileute, 873 F.3d at 1167 (quoting U.S. v. 

Washington, 157 F.3d 630, 644 (9th Cir. 1998)). 

B. Tribes Such As Suquamish, Which Traveled and Fished Widely Across 

Puget Sound But Often Without Leaving Locational Precise Proof 

Would Be Harmed By the Burdensome Standard of Proof Imposed by 

the District Court to Establish U&A. 

 

In the 1975 Order and Decree re: Herring Fisheries, Judge Boldt described a 

uniquely broad saltwater U&A for the Suquamish Indian Tribe: 

The usual and accustomed fishing places of the 

Suquamish Tribe include the marine waters of Puget 

Sound from the northern tip of Vashon Island to the 

Fraser River including Haro and Rosario Straits, the 

streams draining into the western side of this portion of 

Puget Sound and also Hood Canal. 

 

U.S. v. Washington, 459 F. Supp. 1020, 1049 (W.D. Wash. 1978). Judge Boldt 

acknowledged the difficulty engendered by the need to make U&A determinations 

on an expedited basis, prior to the impending start of the herring fishery.  Tr. at pp. 

43:4:45:13.  Although it was an expedited hearing and there was insufficient time 

to create a complete record of all treaty-time fishing, Dr. Lane testified during the 

hearing to Suquamish’s travel from its home near Port Madison up north as far as 

the Fraser River, where the tribe had traditional ties through marriage.  Id. at pp. 
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58–59.  Suquamish’s U&A described above demonstrate that, at treaty times, the 

Suquamish Indian Tribe was fishing in the San Juans and Haro and Rosario Straits.  

So while Judge Boldt used the Fraser River as the northern limit of Suquamish 

U&A in his 1975 U&A determination, he clearly rejected the type of “straight 

line” travel to delineate U&A that the district court’s March 5, 2018 Order adopts 

for Quinault and Quileute.  The most expeditious, precise route from the 

Suquamish homelands to the Fraser River obviously does not lead one through 

Haro Strait or the waters around the San Juans.  Rather, Suquamish access to the 

northernmost reaches of its U&A included circuitous routes and travel in many 

directions other than that which modern-day GPS would plot to the Fraser River 

today. Variable directions and routes to the limits of the Quinault and Quileute 

U&A is consistent with Judge Boldt’s U&A methodology and determination for 

Suquamish. 

 Dr. Lane noted that it was an impossible task to “present a complete account 

of Suquamish fisheries as of 1855,” Dr. Barbara Lane’s 1974 Report on the 

Suquamish Tribe (USA Exhibit 73) at p. 11, but she described the general course 

of Suquamish travel and attendant fishing through wider marine areas, stating: 

In my opinion, the evidence that the Suquamish travelled 

to the Fraser river in pre-treaty times documents their 

capability to travel widely over the marine waters in what 

are now known as the Strait of Juan de Fuca and Haro 
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and Rosario Straits. According to oral tradition, the 

Suquamish regularly travelled through the San Juan 

Islands and to the Fraser River. . . . It is my opinion that 

the Suquamish undoubtedly would have fished the 

marine waters along the way as they travelled. It is likely 

that one of the reasons for travel was to harvest fish. The 

Suquamish travelled to Whidbey Island to fish and 

undoubtedly used other marine waters as well. 

   

Id. at p. 16.  She also describes historical and anthropological evidence 

documenting known customary, treaty-time Suquamish fisheries where Suquamish 

took fish by trolling, clubbing, and spearing, as well as shellfish harvest.  Id. at 19–

20. 

The district court’s March 5, 2018 Order, at 5, states that the method the 

Court adopts is “consistent with how ancient mariners would navigate in offshore 

waters without aid of modern navigation tools.”  But this contravenes the 

testimony and report of Dr. Barbara Lane (described above) that Tribes such as 

Suquamish traveled widely across Puget Sound, and that they did so for many 

purposes; they traveled to trading posts both north and south, they traveled to 

particular areas to access certain seasonal resources, they traveled to trade and visit 

with neighboring tribes and family; they likely traveled to explore and search out 

other useful resources or make connections with other tribes with whom they had 

less frequent relations.  And surely they made maritime trips for combined 

purposes.  There is much risk in the district court’s effort to chart precise inviolable 
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courses that tribes traveled in the ocean and in Puget Sound based purely on 

conjecture.  It is presumptuous for any court, without significant evidence, to 

assume that maritime tribes followed fixed routes for each and every one of these 

purposes of travel, or to discount the fact that the fisheries resources they pursued 

were migratory, and abundance fluctuated seasonally and over the millennia, and 

survival required native peoples to search for, find, and follow their food 

resources.  Weather also surely impacted travel routes; as would the level of 

experience of the mariner.  Because evidence of “travel” is significant evidence of 

U&A under the Muckleshoot test, U.S. v. Muckleshoot Indian Tribe, 235 F.3d 429, 

434 (9th Cir. 2000) (Muckleshoot III), when the Court extends itself without 

significant evidence to chart fixed and precise routes as it did here, it describes and 

documents U&A in a manner inconsistent with case law.   

Applying the test applied by the district court on remand to a hypothetical 

example from the Suquamish Indian Tribe’s treaty time fishing demonstrates the 

problem: we know from Dr. Lane that Suquamish “travelled widely over the 

marine waters” of Puget Sound, and that they went north to the Fraser River to Fort 

Langley up the river.  But we also know that Suquamish fishers traveled widely to 

fish, take shellfish, visit tribes to the north, and engage in a myriad of cultural and 

economic practices.  If a court were to chart the shortest route of Suquamish from 
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Port Madison to Fort Langley, it would surely plot that course north by northeast 

through Rosario Strait.  But that would totally exclude waters where Judge Boldt 

specifically found that Suquamish fished such as Haro Strait, the waters around the 

San Juan Islands, and northern Puget Sound waters like Birch Bay specifically 

identified in open court by Judge Boldt and his experts (Dr. Barbara Lane) as 

Suquamish U&A.  As noted above, leaving the district court’s new approach in 

place is an invitation for all parties to expand upon the already overly-burdensome 

U&A litigation of the case – where there is a perceived benefit to one party by 

limiting the U&A of another such as is now prevalent in the case, we can anticipate 

that this new overly-precise travel route approach will encourage multiple legal 

teams to arm themselves with modern day nautical charts and GPS devices to plot 

straight line, non-traditional paths through the marine waters of the case area and 

flood the court with even more requests to revisit Judge Boldt’s half-century old 

U&A determinations, based solely on the trial court’s decision to abandon actual 

evidence of how treaty time marine travel occurred in open marine waters in favor 

of a mechanistic and unsupported methodology for determining marine U&A. 

VI. CONCLUSION 

For the foregoing reasons, Suquamish respectfully requests that this Court 

reverse and remand with instructions to adopt Quileute’s and Quinault’s proposed 
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boundaries, or, in the alternative, to apply the relaxed evidentiary standard for 

establishing marine U&A, rather than the extremely burdensome and perhaps 

impossible standard of proof the district court required in this matter. 

Dated this 10th day of October, 2018. 

 

By /s/ James Rittenhouse Bellis                  

   James Rittenhouse Bellis, WSBA 

#29226 

OFFICE OF SUQUAMISH TRIBAL 

ATTORNEY 

P.O. Box 498 

Suquamish, Washington 98392-0498 

Telephone: (360) 394-8501  

Email: rbellis@suquamish.nsn.us  

By /s/ John W. Ogan                   

   John W. Ogan, WSBA #24288 

LAW OFFICE OF JOHN W. OGAN 

P.O. Box 1192 

Sisters, Oregon 97759 

Telephone: (541) 410-4766 

Email: ogan@johnw@gmail.com 

John.ogan@jwoganlaw.com  

 

 

Attorneys for Interested Party Suquamish Indian Tribe 
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STATEMENT OF RELATED CASES 

 

Interested Party Suquamish Indian Tribe is aware of the following related 

cases pending in Court that would be deemed related to this case under Ninth 

Circuit Rule 28-2.6: 

 

• Skokomish Tribe v. Jamestown S’Klallam Tribe, Port Gamble S’Klallam 

Tribe, Squaxin Island Tribe, et al., No. 17-35760. 

 

• Muckleshoot Tribe v. Tulalip Tribes, et al., No. 18-35441; 

 

These appeals arise out of the same underlying district court “main case,” but 

involve unrelated disputes and are separate district court subproceedings (Nos. 17-

1 and 17-2, respectively. 

 

LAW OFFICE OF JOHN W. OGAN 

 

 

By /s/ John W. Ogan  

John W. Ogan, WSBA #24288 

LAW OFFICE OF JOHN W. OGAN 

P.O. Box 1192 

Sisters, Oregon 97759 

Telephone: (541) 410-4766 

Email: ogan@johnw@gmail.com 

John.ogan@jwoganlaw.com 

Of Attorneys for Interested Party 

Suquamish Indian Tribe 
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John.ogan@jwoganlaw.com 

Of Attorneys for Interested Party 

Suquamish Indian Tribe 
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DATED this 10th day of October, 2018. 
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John.ogan@jwoganlaw.com 

Of Attorneys for Interested Party 
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