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I. INTRODUCTION 

In an earlier appeal, this Court accepted the district court’s finding that the 

usual and accustomed fishing grounds and stations for the Quileute Indian Tribe 

(“Quileute”) and Quinault Indian Nation (“Quinault”) extended 40 and 30 miles 

west from the coast, respectively. Makah Indian Tribe v. Quileute Indian Tribe, 

873 F.3d 1157, 1167 (9th Cir. 2017) (“Makah II”). The actual western boundary 

lines adopted by the district court in 2015 extended far beyond the 40 and 30 

mile distances, so this Court remanded for the lines to be redrawn consistent with 

the evidence. Id. at 1168.  

On remand, the district court relied upon previously entered findings and 

set the new western boundary lines as mirroring the coastline, extending out 40 

nautical miles for Quileute, and 30 nautical miles for the Quinault, as measured 

along any line of latitude. QER 21. The Quileute and Quinault appeal, claiming 

insufficient evidence supports the trial court’s common-sense methodology of 

measuring due west. They argue instead that the evidence requires the distances 

to be measured radially in all directions from many points of the shoreline and 

then picking the westernmost points on every arc created thereby. This 

convoluted methodology extends the western boundary line out further than the 

district court’s line along several portions of the coastline.  
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The Quileute and Quinault fail to show that the district court clearly erred 

by measuring the fixed 40 and 30 mile distances westerly from the shore, and 

their alternative “radial theory” for drawing their competing boundary proposal 

is not supported by evidence in the record. The State of Washington, the 

Jamestown S’Klallam Tribe, and the Port Gamble S’Klallam Tribe (“Interested 

Parties”), ask that Quileute’s and Quinault’s appeal be denied and the district 

court’s 2018 boundary determination be affirmed. 

II. STATEMENT OF JURISDICTION 

The Interested Parties agree this Court has jurisdiction under 28 U.S.C § 

1291. 

III. RESTATEMENT OF ISSUES 

Did the district court commit a clear error in establishing the Quileute and 

Quinault U&A boundaries as lines 40 and 30 miles from the shoreline, which 

lines mirror the shoreline? 

IV. STATEMENT OF THE CASE 

After 23 days of trial in 2015, the district court held that Quileute’s and 

Quinault’s treaty-time marine mammal hunting grounds served as usual and 

accustomed fishing grounds and stations (“U&A”) for all species, even though 

the Quileute and Quinault never before fished for finfish in the far distances that 

  Case: 18-35369, 10/10/2018, ID: 11042052, DktEntry: 18, Page 7 of 37



 3 

mammals were hunted. The court found the Quileute hunted out as far as 40 

miles from the coast, and the Quinault hunted out as far as 30 miles from the 

coast. In the court’s initial order, it admitted that it “did not receive evidence at 

trial specifying the longitudes associated with the U&A boundaries determined 

herein,” and it ordered the Quileute and Quinault to submit proposed coordinates 

to the court within ten judicial days. United States v. Washington, 129 F. Supp. 

3d 1069, 1117 (W.D. Wash. 2015) (“Makah I”). The Makah and State were 

given five judicial days to respond. Id. 

Quileute and Quinault submitted materials and argued their boundaries 

should follow longitudinal lines 40 and 30 miles off the coast, measured at the 

northern edge of each Tribe’s U&A. QER 311-40. Their argument that the 

boundaries should follow longitudinal lines did not cite any evidence in the 

record about treaty-time hunting practices; rather, their arguments focused solely 

on the fact that the Makah’s western boundary had been set along a longitudinal 

line in the early 1980s. 

The Makah and State separately submitted arguments and declarations 

supporting different methods for drawing the boundaries. QER 247-310. The 

State argued that the boundary lines should be measured due west parallel to the 

shoreline at the specified distance for each Tribe. QER 263. Both the State and 
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Makah submitted declarations explaining how modern fishers can abide by 

either straight or curved boundary lines. QER 297 (Declaration of Dale Johnson, 

a Makah commercial fisherman), QER 267-68 (Fourth Declaration of Makah 

biologist Stephen Joner), QER 256-57 (Declaration of WDFW Enforcement 

Captain Dan Chadwick). 

Twelve days after receiving the State’s and Makah’s materials, the district 

court issued an order allowing Quileute and Quinault ten additional days to 

submit a joint response to the State and Makah’s competing proposals. QER 245. 

Quileute and Quinault submitted a reply brief and an additional declaration. 

QER 202-44. They raised, for the first time, an alternative theory of measuring 

the 40 and 30 mile distances from multiple points of the shoreline by drawing 

radius arcs at those distances and in all directions from each shoreline point (the 

“radial” theory). QER 225-26. Neither Quileute nor Quinault submitted 

materials contesting the ability of tribal fishers to abide by more complex 

boundary lines.  

The district court adopted the initial longitudinal lines advocated by 

Quileute and Quinault, relying primarily on the argument by Quileute and 

Quinault that their boundary lines should follow longitudinal lines, as was 

previously done for the Makah’s western boundary. QER 199.  
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On appeal, this Court held that it was inappropriate to base Quileute’s and 

Quinault’s boundaries on the methodology used in the Makah’s previous 

boundary ruling, finding “nothing in that case suggests that longitudinal lines are 

the required methodology.” 873 F.3d 1157, 1169. This Court further held that 

the factual determinations in the Makah ruling had no relevance to establishing 

Quileute and Quinault boundaries: “A different approach is warranted here to 

account for the dissimilarities between the cases.” Id. This Court found that the 

longitudinal boundaries contained “large swaths of ocean where the Quileute and 

Quinault did not present sufficient evidence to establish U&A.” Id. at 1168. 

On remand, the district court relied upon the previously filed materials 

and drew new boundaries at the 40 and 30 mile distances, with the boundary 

lines mirroring the shoreline, thereby adopting the line that had been advocated 

by the State. QER 20. The court found that the State’s methodology was “most 

consistent with this Court’s determinations regarding boundaries in this matter, 

and addressed the Court of Appeals’ concerns with the Court [sic] prior 

conclusions.” Id. The Quileute and Quinault separately filed motions for 

reconsideration. QER 123-85. The Quinault motion raised two new arguments 

for the first time, first asserting that the new boundary was impermissibly tied to 

a moving shoreline, QER 125, and also asserting that no evidence showed tribal 
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fishers possessed the necessary navigational aids to track a line parallel to the 

shore. QER 128. The district court found these new arguments were raised too 

late without cause, and dismissed the motions for reconsideration. QER 1-5. The 

Quileute and Quinault appealed.  

V. STANDARD OF REVIEW 

This appeal involves a narrow evidentiary finding entered to comply with 

a remand order by this Court in Makah II. The Interested Parties adopt the 

standard of review as stated by Quileute and Quinault in their response brief filed 

in Makah II: 

A district court’s factual findings are reviewed under the 
“significantly deferential” clear error standard. Lentini v. Cal. Ctr. 
for the Arts, Escondido, 370 F.3d 837, 843 (9th Cir. 2004) (citation 
omitted). If a district court’s findings are “plausible in light of the 
record viewed in its entirety,” this Court may not reverse them 
“even though convinced that had it been sitting as the trier of fact, 
it would have weighed the evidence differently.” Amadeo v. Zant, 
486 U.S. 214, 223 (1988) (internal quotation and citation omitted). 
 

Makah II, Cause No. 15-35824, Dkt. 53, p. 23.1 

VI. SUMMARY OF THE ARGUMENT 

The Quileute and Quinault carried the burden of proof at trial to provide 

evidence of their U&A. They successfully demonstrated marine mammal 

                                           
1 Quileute’s and Quinault’s new Opening Brief now asserts a de novo 

standard of review, despite the fact that the sole issue on remand centered on 
evidentiary findings.  
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hunting distances of 40 and 30 miles, respectively, but they failed to provide 

evidence that supports their novel radial boundary theory of how those distances 

should be measured from the shoreline. In this appeal, they fail to show that the 

district court clearly erred in finding that evidence supported boundary lines that 

mirror the shoreline. These four arguments will be addressed in further detail: 

A. In this appeal, Quileute and Quinault argue that the 1980s Makah 

boundary determination supports their radial boundary theory, but this argument 

ignores this Court’s prior admonition that the Makah determination has no 

relevance to the Quileute’s and Quinault’s boundaries. 

B. The 30 and 40 mile distances adopted by the district court in 2015 

represent the outermost distances that marine mammal hunters would reach 

during their expeditions. Evidence in the record supports the district court’s 

holding that these distances should be measured west from the shoreline, and 

that is the same methodology used to establish the northern and southern 

boundaries of each Tribe’s U&A, which boundaries are not challenged. Quileute 

and Quinault attack the court’s shoreline-mirroring line as “restrictive and 

precise” and impracticable to follow, yet their own proposed lines are equally 

precise and require the same modern navigational equipment to follow. 
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C. Quileute and Quinault failed to offer evidence to support their radial 

boundary theory. They did not offer evidence showing that marine mammal 

hunters would depart from hunting villages at every direction and every angle 

from the shoreline when they ventured out to the furthest hunting distances. 

Quileute and Quinault also failed to offer evidence that marine mammal hunters 

would depart from the many shoreline points relied upon to support their radial 

boundary theory. They allege it is improper to require them to offer species-

specific evidence, but their outermost hunting distances are directly tied to 

hunting for specific species. 

D. Quileute and Quinault raise a new argument that a western 

boundary line mirroring the shoreline is impermissible because the shoreline 

may move easterly in the future due to erosion and sea level rise. This claim is 

untimely. This claim also ignores the reality that treaty-protected fishing rights 

would necessarily follow the water—if a river created a completely new channel 

during a flood event, the U&A boundaries would not stay fixed in the old 

abandoned channel. 
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VII.  ARGUMENT 

A. The Makah’s Boundary Determination Has No Relevance to the 
Quileute and Quinault Boundaries 

In Makah II, this Court held an earlier 1980s Makah boundary 

determination had no relevance to establishing the Quileute’s and Quinault’s 

boundaries. The district court’s 2015 order had relied heavily upon the Makah’s 

longitudinal boundary line as a basis for establishing the Quileute’s and 

Quinault’s boundaries along longitudinal lines, but this Court found the relevant 

treaties were textually different and a “different approach is warranted here to 

account for the dissimilarities between the cases.” Makah II, 873 F.3d at 1160, 

1169. This Court, therefore, reversed the district court’s boundary line order. Id. 

at 1169. This 2017 ruling constitutes the law-of-the-case and is not subject to 

reconsideration in this successive appeal. United States v. Lummi Indian Tribe, 

235 F.3d 443, 452 (9th Cir. 2000). The Quileute and Quinault ignore this prior 

ruling and argue extensively in their brief about how the 1980s Makah 

determination dictates a different outcome in their boundaries. Opening Br. 

at 23-33. Because these arguments ignore this Court’s 2017 ruling, the Interested 

Parties will not address them further.  
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B. Evidence and Common Sense Support the District Court’s 
Methodology for Drawing the Western Boundaries 

In upholding the 30 and 40 mile western boundaries for the Quinault and 

Quileute, this Court acknowledged that sparse evidence about treaty time fishing 

practices admittedly results in imprecise information about the location of 

fishing grounds and stations. Co-management obligations nonetheless require 

clear boundaries to assist the parties in allocating limited fisheries resources. 

After remand, the district court relied upon evidence in the record and applied a 

common sense method of drawing the western boundaries parallel to the 

shoreline, measuring the outermost distances along lines of latitude. The only 

evidence submitted to the court supports the claim that modern commercial 

ocean fishers should have no difficulty tracking a western boundary line parallel 

to the shore.  

1. The 30 and 40 mile western boundaries represent the outermost 
distances tribal treaty-time harvesters may have gone. 

At the conclusion of the trial, the district court found that the Quileute 

regularly hunted fur seals as far as 40 miles off the coast, and the Quinault 

regularly hunted fur seals and whales as far as 30 miles off the coast. Makah I, 

129 F. Supp. 3d at 1085 (Quinault), 1103 (Quileute). These findings are 
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controlling because, as this Court noted, no party challenged those factual 

findings in the last appeal. Makah II, 873 F.3d at 1167 n.5. 

Citing to the 1980s Makah boundary litigation, the district court here held 

that the western boundary distances represented “the outermost distance to 

which the tribes customarily navigated their canoes . . . .” Makah I, 129 F. Supp. 

3d at 1111 (citing United States v. Washington, 626 F. Supp. 1405, 1467 (W. D. 

Wash. 1985)). The district court also “recognized that it is not possible to 

document the precise outer limits of these areas with particularity.” Id. These 

western boundary lines represent the maximum distances that hunting 

expeditions may have regularly reached when hunting from the shore in westerly 

expeditions. It is more likely that hunting expeditions would have reached the 

maximum distances from shore at only some points along the western boundary, 

not necessarily along the entire miles-long length of the western boundary. As a 

result, the district court’s method of drawing outermost western boundary lines 

parallel to the shoreline along the entirety of each Tribe’s upland territory is 

likely over-inclusive, not under-inclusive, of their U&A. 
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2. Evidence supports measuring the offshore distances due west, 
and the unchallenged northern and southern boundaries follow 
this same methodology. 

Given the inherent lack of specific precision in locating treaty time fishing 

grounds or stations from the 1850s, it was reasonable for the district court to 

measure due west from the shoreline to establish the western boundary using the 

specified distances previously found by the court. Numerous findings of fact 

support the district court’s decision to measure west along lines of latitude. 

Quinault navigators relied upon a belief that ocean swells at sea always came 

from the west. Makah I, 129 F. Supp. at 1081 (FOF 4.10). Quinault fishers were 

familiar with offshore resources for at least thirty miles west of the Olympic 

peninsula. Id. at 1082 (FOF 5.3). Ethnologists Dr. Olson and Dr. Lane talked 

about the western boundary. Id. at 1084 (FOF 6.9). The Quileute used their 

canoes to travel 20-30 miles westward. Id. at 1091 (FOF 8.13). Quileute whaling 

season began when the sun went straight across the ocean to the west. Id., (FOF 

8.14). Quileute language had distinct words meaning “sea, out in the ocean, 

west.” Id. at 1091, (FOF 8.15). All of these descriptions and concepts of “west,” 

“western,” and “westerly” generally convey the idea of measuring west on the 

compass, in contrast to measuring at some other angle such as west by northwest, 

or west by southwest. 
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Quileute’s and Quinault’s uncontested northern and southern boundaries 

are consistent with the district court’s methodology of measuring due west to 

establish the western boundary. The district court set Quileute’s northern 

boundary as “a line drawn westerly from Cape Alava.” Id. at 1117. This line was 

drawn due west. Quileute’s and Quinault’s exhibits also show the Quileute’s 

southern boundary, and Quinault’s northern and southern boundaries, as all 

extending due west from the shoreline. See, e.g., Opening Br. at 49. Quileute and 

Quinault fail to explain how their radial boundary theory can be reconciled with 

their due-west northern and southern boundaries. Under their radial boundary 

theory, the northern and southern boundaries should have been angled far away 

from their upland territory to accommodate a whale or seal hunter leaving the 

shoreline immediately adjacent to an edge of their territory but angling out into 

the water away from their territory. The district court’s shoreline-tracking 

western boundaries are most consistent with the northern and southern 

boundaries, which also proceed from the shoreline in straight east-west lines. 

3. Precise boundary lines are necessary for co-management 
purposes. 

Quileute and Quinault attack the district court’s 2018 boundary lines as 

“restrictive and precise,” but they fail to explain how their proposed boundary 

lines tied to their radial boundary theory are any less restrictive or less precise. 
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Opening Br. at 5. The State and collective Treaty Tribes all share rights to a 

limited and diminishing number of fish. Defined boundaries are necessary from 

a management perspective to divide up treaty (including intertribal) and non-

treaty shares. U&A boundary lines must encompass a Tribe’s traditional fishing 

grounds and stations to fulfill the treaty protections for off-reservation fishing 

rights, and beyond that, the lines serve a practical means to enforcing the rights 

of both Treaty Indian harvesters as well as the fishing rights of state citizens. 

Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 

U.S. 658, 684-85, 99 S. Ct. 3055, 61 L. Ed. 2d 823 (1979) (“Both sides have a 

right, secured by treaty, to take a fair share of the available resource.”). 

Given the need for lines that fishers can follow, the district court’s simple 

method of mirroring the shoreline for the specified distances comports with the 

evidence and also makes the most practical sense. Quileute and Quinault claim 

the district court’s shoreline-mirroring boundary line is overly complex, yet it is 

their radial boundary theory that requires massive geometrical exercises to 

establish. Their theory requires one to use a compass from many, if not all, points 

of the north-to-south shoreline along each of their territories, draw multiple arcs 

with a radius of 30 or 40 miles, and then weave together the westernmost points 

of all of those arcs to stitch together an outer line to capture all of their claimed 
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usual and accustomed fishing grounds and stations. They then assert that these 

stitched-together points can be generally captured by two or three segments of 

straight lines that reach beyond the line of westernmost points. See QER 183-84 

(Quileute’s and Quinault’s proposed boundaries). The exercises required to 

arrive at their proposed boundaries are far more technical and complicated than 

the district court’s adopted lines that simply parallel the shore.  

4. Quileute and Quinault offer no evidence supporting their claim 
that tribal harvesters will have difficulty following the district 
court’s shoreline-mirroring boundary. 

Without providing any supporting evidence or declarations, Quileute and 

Quinault had argued in district court that it would be “impracticable” for tribal 

fishers to abide by a western boundary line mirroring the shoreline. QER 222. 

Quileute and Quinault never rebutted the declarations submitted by the State and 
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Makah, which attested that modern fishers could easily track a variety of simple 

and complex boundary lines. See QER 256-57, 267-68, 297.2 

Quileute and Quinault also argue for the first time on appeal that the 

court’s boundary line forces tribal fishers to purchase expensive modern 

navigational equipment in violation of their treaty right to engage in traditional 

fishing practices. Opening Br. at 53-55. Never once do they explain how tribal 

harvesters could have followed the now-discredited longitudinal boundaries they 

successfully advocated for in 2015, or the alternative, multi-segment straight-

line boundaries they now advocate, without also having modern navigational 

equipment on their vessels. Clearly defined western boundary lines are now a 

practical necessity for co-management purposes, and modern navigational 

equipment is necessary to locate any deep-water, offshore boundary lines, 

regardless of the methodology used to establish the line.  

                                           
2 Quileute and Quinault attack a statement made in the declaration of 

WDFW GIS expert Andrew Weiss that, before the invention of more complex 
navigational aids, ancient mariners would travel along lines of latitude using the 
sun and stars to track their position. Quileute and Quinault never submitted a 
competing declaration refuting the statement or his qualifications to make it. 
Even though the district court did mention Mr. Weiss’s statement in its March 
2018 boundary order, that statement did not form the backbone of the district 
court’s order. That order indicates the court re-reviewed its Findings of Fact and 
Conclusions of Law, along with many other documents, and determined the new 
boundaries “are most consistent with this Court’s determinations regarding 
boundaries in this matter, and addresses the Court of Appeals’ concerns with the 
Court [sic] prior conclusions.”  QER 20. 
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Quileute and Quinault similarly claim, again without any supporting 

evidence or declarations, that tribal harvesters could not easily follow a 

shoreline-mirroring boundary line, and they would thus avoid the line out of an 

abundance of caution and be unfairly excluded from traditional fishing areas. 

But once State, Federal, and Tribal fisheries managers agree upon GPS 

coordinates for the shoreline and plot the corresponding boundary lines into a 

GIS data set, vessel operators can plot the boundary line and follow it no 

differently than if the line was the multi-segmented straight line advocated by 

Quileute and Quinault. See QER 256-57, 267-68, 297. 

C. No Evidence in the Record Supports Application of the Quileute’s 
and Quinault’s Competing Radial Boundary Theory 

Quileute and Quinault “bear the burden to establish the location of their 

usual and accustomed grounds and stations under the Treaty of Olympia.” 

Makah I, 129 F. Supp. 3d. at 1110. At the conclusion of the 2015 trial, the district 

court observed that it had not been presented “evidence at trial specifying the 

longitudes associated with the U&A boundaries determined herein.” Id. at 1117. 

Stated more directly, the Quileute and Quinault failed to meet their burden to 

provide evidence justifying their proposed methodology about how to measure 

the 30 and 40 mile distances from the shoreline. That lack of evidence persists 

in this present appeal.  

  Case: 18-35369, 10/10/2018, ID: 11042052, DktEntry: 18, Page 22 of 37



 18 

If they had wished to prevail in trial on their boundary methodology, 

Quileute and Quinault needed to introduce evidence of two separate concepts. 

First, they needed to show that marine mammal hunting expeditions would 

depart from the shore in every possible angle and direction out into the sea, and 

at each of those angles would go the maximum distances of 40 and 30 miles. 

Second, they needed to show that whale and seal hunters departed from many, if 

not most, points of the shoreline from the northern to the southern boundaries of 

each Tribe’s territory to justify drawing multiple arcs along the shoreline. They 

failed their burden of proof and provided no compelling evidence of either 

assertion.  

Quileute and Quinault also argue that opposition to their radial boundary 

theory improperly places species-specific burdens of proof on them in violation 

of their treaty rights, but this argument ignores the fact that the far western 

distances of their U&A boundaries are based specifically on evidence of whale 

and seal hunting. It is therefore necessary to discuss treaty time practices 

regarding these specific species when determining how to measure the 

furthermost distances that tribal hunters would hunt their prey. 
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1. There is no evidence that marine mammal hunting parties 
proceeded in every direction from the shoreline. 

Quileute and Quinault point to one single statement from the district 

court’s extensive findings of fact, and they take that statement out of context to 

prop up their claim that hunters would depart at every angle from the shoreline 

in search of prey. They claim repeatedly in their brief that the trial court found 

that marine mammal hunters proceeded in “all directions from the shore.” 

Opening Br. at 11, 12, 17, 38, 41, 44, 46, 47. To support this claim, they cite to 

the district court’s boundary line order from 2015, which order was reversed by 

this Court. Makah II, 873 F.3d at 1169. That reversed order had stated that “tribal 

fisherman [sic] did not only fish due west of their villages, but moved in all 

directions from the coastline.”3 QER 200. The order cited only Finding of 

Fact 13.8 in support of the statement, but the facts in that finding involved a 

different question of where to draw the northern boundary of the Quileute U&A, 

not the western boundary. 

The district court established the Quileute’s northern boundary near a 

point on the shore named Cape Alava. The court observed that Quileute had a 

                                           
3 It is unclear why the district court made this statement in the 2015 

boundary order, because the statement was not used to justify the longitudinal 
boundaries that extended for miles beyond the 30 and 40 mile findings. 
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village at a location named Norwegian Memorial, which is approximately ten 

miles south along the shoreline from Cape Alava. The court found it was 

“reasonable to infer” that tribal fishers from the village at the Norwegian 

Memorial likely fished “in the waters north as well as south and west of their 

home,” and used that finding to support placing the northern Quileute boundary 

ten miles north at Cape Alava. Makah I, 129 F. Supp. 3d at 1109 (FOF 13.8), 

1117 (COL 3.2). That singular inference about the Quileute fishing north and 

south from a single village location does not provide sufficient evidence to 

support Quileute’s and Quinault’s claim here that marine mammal hunters from 

both tribes departed the shoreline in every direction.  

Quileute and Quinault suggest that this Court upheld the statement about 

marine mammal hunters travelling in all directions. Opening Br. at 12, 17, 41, 

46. Not only did this Court reverse the 2015 order relied upon by Quileute and 

Quinault for the proposition that tribal hunters traveled in “all directions,” this 

Court also accurately observed the nature of the statement from that reversed 

order: “Nor is the evidentiary gap solved by the [district] court’s general 

statement that ‘tribal fishermen did not only fish due west of their villages, but 

moved in all directions from the coastline.’” 873 F.3d at 1169. The district 

court’s 2015 statement about “all directions” was not only generalized, it was a 
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broad overextension of a single finding of fact that pertained solely to one 

village. Moreover, the finding was not that fishers travelled the maximum 

hunting distances in every direction, but that fishers from one particular village 

likely ventured ten miles north, so as to establish the northern boundary (an east-

west line) at that location. 129 F. Supp. 3d. at 1109. No evidence in the record 

supports Quileute’s and Quinault’s claim that marine mammal hunters traveled 

in every angle of direction from their departure points on the shoreline at the 

maximum distances found by the court.  

2. There is no evidence of marine mammal hunting parties 
departing from every point along the shoreline. 

In addition to lacking evidence that hunting parties would depart in every 

direction from the shoreline, Quileute and Quinault point to no evidence that 

marine mammal hunters departed from every point on the shoreline from the 

north to southern portions of their territories—such departures would be 

necessary to support each of the arcs they drew to justify their proposed 

boundaries. To support their theory, they would need to show that marine 

mammal hunters kept deep sea canoes stationed at all of the shoreline measuring 

points all along the many miles of shoreline from the northern to southern 

boundaries of either Quinault or Quileute territories. 
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The Quileute’s exhibits in support of their radius theory relied upon GIS 

data and maps that identified up to 17 village or name points along their 

shoreline, Opening Br. at 40 (illustration), but the declarant failed to connect 

each of those points with evidence of whale or seal hunting. See QER 205. In 

fact, with respect to the Quileute’s usual and accustomed fishing grounds and 

stations, their expert anthropologist disclaimed that marine mammal hunters 

regularly used the entire 2,500 square mile area of ocean fronting the Quileute 

territory: “I would not include the entire 2,500 square miles as an ocean fishery. 

There is a considerable amount of the ocean that wasn’t used. Fisheries are in 

places where you go on a regular basis.” WSER 003. This express disclaimer 

that marine mammal hunters did not regularly fish across the entirety of the 

ocean area fronting their territory further disputes the suggestion that their 

hunting parties would depart from every point along the shoreline. 

The Quinault’s exhibits and declarations in support of the radius theory 

cite no evidence that the Quinault hunters departed from the shoreline from any 

place other than their main village (Taholah) at the mouth of the Quinault River. 

Opening Br. at 43 (illustration with no departure points identified). If the Tribe’s 

radius boundary theory was correct, but tied only to the one village serving as a 

departure point for hunters, then the radius would reach out 30 miles only from 

  Case: 18-35369, 10/10/2018, ID: 11042052, DktEntry: 18, Page 27 of 37



 23 

that village and then the arc would curve eastward towards the shore on the 

northern and southern edges of their territory. The map shown below 

demonstrates the difference. In other words, if the radial theory was applied to 

the Quinault and tied to their main village—the only place of departure 

mentioned in the findings of fact, see, e.g., 129 F. Supp. 3d. at 1082-83—then 

the resulting radial boundary would result in a significantly smaller U&A than 

the U&A established by the district court, which area is shown in cross-hatching. 

Map from QER 70 (Exhibit B to Declaration of Nicolas Pfeffer-Taggart, 

GIS Specialist for the Makah Tribe). 
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3. The Radial Boundary Theory Necessarily Relies Upon Species-
Specific Evidence 

The Quileute and Quinault claim for the first time in their appeal that the 

State’s and Makah’s opposition to their radius theory imposes an improper 

species-specific burden of proof on them. Opening Br. at 64. This claim fails to 

acknowledge that the district court’s distance findings of 30 and 40 miles were 

expressly connected to hunting voyages for whales and seals. 129 F. Supp. 3d at 

1085-86, 1099-1103. All other subsistence activities for other species were 

found to occur much closer to shore (six miles for finfish fishing by Quinault, 

129 F. Supp. 3d at 1082 (FOF 5.3), and 20 miles for finfish fishing by Quileute, 

id. at 1092-93 (FOF 9.7)). Because the activities supporting the maximum 

distances for their U&A boundaries were tied to hunting of specific species, the 

evidence would need to show that the hunters pursuing those species departed 

from every place along the shoreline and at every angle to justify application of 

their radial boundary theory utilizing the 30 and 40 mile distances.  

D. The Moving Shoreline Claim Is Unsupported by Law 

In their unsuccessful motion for reconsideration of the district court’s new 

boundary ruling, the Quinault introduced yet another novel argument in a single 

paragraph of text. They argued that the U&A boundaries should be fixed in place 

as of 1855, and that the parties to the treaty never would have expected the 
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boundary to move over time. By tying the western boundary to a dynamic 

shoreline, they claim the district court created a moving U&A boundary in 

violation of the intent of the parties. The Quileute and Quinault significantly 

expand on this claim on appeal.  

In denying the motion for reconsideration, the district court dismissed the 

moving shoreline argument as being raised too late: “The Tribe provides no 

explanation why this argument could not have been previously brought to the 

Court’s attention earlier with reasonable diligence.” QER 4. The same response 

is justified on this appeal: By failing to present the argument to the district court 

in a timely fashion, Quileute and Quinault waived the claim and cannot pursue 

it now on appeal. Dream Palace v. Cty. of Maricopa, 384 F.3d 990, 1005 (9th 

Cir. 2004) (“This rule serves to ensure that legal arguments are considered with 

the benefit of a fully developed factual record, offers appellate courts the benefit 

of the district court’s prior analysis, and prevents parties from sandbagging their 

opponents with new arguments on appeal.”).  

One exception to the ban on raising new arguments on appeal is if the 

issue involves purely a question of law. The Quileute’s and Quinault’s moving 

boundary argument relies upon factual assertions that the shoreline along both 

of their territories is moving eastward, which they support with citations to 
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numerous materials not part of the record below. It was incumbent on Quileute 

and Quinault to make a fully developed argument in a timely fashion to the 

district court, supported by declarations and other evidence, to support their 

moving boundary claim. Quileute and Quinault had 22 days to respond to the 

Makah and State’s competing boundary line methods, but they chose not to raise 

this argument then, and chose not to submit any declarations supporting that 

argument. They also imply an easterly-shifting shoreline could move their U&A 

entirely onto the continental shelf, but provide no evidence that the shoreline is 

likely to move miles inland. This argument should be dismissed as untimely. 

If this Court chooses to reach the merits of Quileute’s and Quinault’s 

moving shoreline argument, it should deny the argument outright. First, they 

claim U&A boundaries are fixed as of 1855 and the trial court’s boundary 

purportedly violates this principal. Opening Br. at 34. But none of their own 

briefings on their proposed boundary line methods ever once mentioned the 1855 

shoreline as a starting point for their own competing boundary calculations. 

None of their pleadings asserted where the 1855 shoreline was located in contrast 

to the present shoreline, which they appeared to use for all of their 

measurements. If Quileute and Quinault felt their western boundaries should tie 

to the 1855 shoreline, they had the burden of proof and thus the obligation to 

  Case: 18-35369, 10/10/2018, ID: 11042052, DktEntry: 18, Page 31 of 37



 27 

provide evidence of that shoreline location. Having failed that duty, they cannot 

attack the district court’s order as not reflecting the 1855 coastline. 

Quileute and Quinault claim that tying their U&A boundary to an 

allegedly moving shoreline violates their treaty rights, but this claim also fails 

under the slightest scrutiny. U&A boundaries involve fish and shellfish, which 

live in water. State and federal common law holds that property boundaries tied 

to water bodies move with the water, unless the watercourse changes suddenly. 

See, e.g., United States v. Byrne, 291 F.3d 1056, 1059 (9th Cir. 2002). No federal 

court has ever applied these moving property boundary rules to tribal U&A 

boundaries. If the Quileute River outside the reservation completely shifted 

channels in a flood event, the Quileute obviously would not argue that its U&A 

boundaries were fixed in time as of 1855. Such a claim would forfeit the ability 

to fish in the new river channel. Rather, the Quileute would argue that their U&A 

rights in the river follow the shifting river. The Quileute would presumptively 

argue that their treaty rights follow a shifting river even if it changed course in a 

sudden avulsion. Similarly, if the Quileute and Quinault shorelines shifted 
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westward significantly because of glacio-isostatic uplift,4 they would 

presumptively claim that their western U&A boundary should shift further 

westward to correspond to the shoreline shift. They cite no legal principle that 

precludes their U&A from tracking shoreline-shifts to the east.  

Ultimately, if this Court finds validity in Quileute’s and Quinault’s 

concerns about future potential shifts in the shoreline, the Interested Parties have 

no objection to the western boundaries being measured with respect to the 

current shoreline and then having those data points fixed in time going into the 

future. But if the boundaries are to be fixed, they should remain fixed regardless 

of which direction the shoreline may shift in the future.  

VIII. CONCLUSION 

The district court’s 2018 boundary ruling demonstrates a simple and 

reasonable approach that best honors the limited evidence about how far west 

Quileute and Quinault marine mammal hunters may have pursued their prey. 

The Quileute and Quinault fail to show that the 2018 boundaries are clearly 

erroneous, and their appeal should be dismissed.  

                                           
4 “‘Glacio-isostatic uplift,’ in simplified terms, refers to the gradual rise 

of the earth’s crust which occurs when the downward pressure exerted by a 
glacial ice mass diminishes. The result at shorelines is a gradual emergence of 
land previously submerged.” Honsinger v. Alaska, 642 P.2d 1352, 1355 n.1 
(Alaska 1982).  
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