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i 
 

CORPORATE DISCLOSURE STATEMENT 
 

 The Makah Indian Tribe is a federally recognized Indian tribe.  It does not 

have a parent corporation, and no publicly held corporation owns stock in the Tribe.
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INTRODUCTION 

 The Makah Indian Tribe (Makah) submits this response to the opening brief 

of Appellants, the Quileute Indian Tribe (Quileute) and Quinault Indian Nation 

(Quinault).  Quileute and Quinault appeal from the District Court’s order, on remand 

from this Court, drawing western boundaries for their “usual and accustomed 

grounds and stations” (U&A) in the Pacific Ocean, areas in which they possess the 

treaty “right of taking fish.”   

In earlier proceedings, the District Court determined that Quileute and 

Quinault’s U&A included areas in which they customarily hunted whales and seals 

at treaty times, even if they did not customarily fish in those areas.  U.S. v. 

Washington, 129 F. Supp. 3d 1069, 1111-1117 (W.D. Wash. 2015) (Quileute II). 

After a 23-day trial, it found that Quileute hunted fur seals up to 40 miles offshore 

and Quinault hunted whales and fur seals up to 30 miles offshore.  Id. at 1084-86, 

1103.  Those findings have not been challenged on appeal. 

The District Court then ordered Quileute and Quinault “to file notice with the 

Court of the precise longitudinal coordinates associated with the boundaries set 

forth” in its findings.  Id. at 1117.  After reviewing Quileute and Quinault’s 

submission, Makah and the State of Washington’s counterproposals, and Quileute 

and Quinault’s reply, the District Court adopted Quileute and Quinault’s proposals 

and drew their western boundaries along straight longitudinal lines that were 40 and 
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30 nautical miles due west of the coast at the northern end of their respective U&As, 

but that were 56 and 41 nautical miles due west of the coast at the southern end of 

their U&As.  Quileute and Quinault Excerpts of Record (QER) 198-200, 287-288. 

On appeal, this Court affirmed the District Court’s reliance on whaling and 

sealing locations to determine Quileute and Quinault’s U&As.  Makah Indian Tribe 

v. Quileute Indian Tribe, 873 F.3d 1157, 1160-1167 (9th Cir. 2017) (Quileute III).  

Makah continues to object to that ruling, but does not rebrief its challenge here 

because it accepts that this panel is bound by the prior panel’s ruling on this issue. 

In its 2017 decision, this Court also upheld – because no party challenged – 

the District Court’s findings that Quileute hunted fur seals up to 40 miles offshore 

and Quinault hunted whales and fur seals up to 30 miles offshore.1  Id. at 1167 n. 5.  

However, this Court overturned the western boundaries drawn by the District Court 

because they did not match the District Court’s findings of fact and were not 

supported by the evidence.  Id. at 1167-70.  According to this Court, Quileute and 

Quinault’s “southernmost boundaries [as drawn by the District Court] respectively 

extend 16 miles and 11 miles beyond the [District Court’s] finding of usual and 

accustomed fishing, and their total areas respectively sweep in an extra 413 square 

                                           
1 Contrary to Appellants’ assertion, Br. at 11-12, this Court did not affirm the 

District Court’s finding that Quileute fished up to 20 miles offshore.  This Court did 
not reach that issue given its holding that whaling and sealing could be used to 
establish U&A.  873 F.3d at 1167 n.5.   
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miles (16.9% of the total 2,450 square miles) and 387 square miles (17.4% of the 

total 2,228 square miles).”  Id. at 1168.  Although “mathematical exactitude” was 

not required, this “error rate” – which was calculated based on the extent to which 

the District Court’s boundary lines deviated from lines “drawn parallel to the 

coastline” – was “too large and [swept] in areas that extend beyond the court’s 

factual findings.”  Id. 

This Court did not fault the District Court for “endeavor[ing] to draw precise 

boundaries where the tribes could fish,” but remanded with directions “to draw 

boundaries that are fair and consistent with the court's findings.”  Id. at 1167-1168, 

1170.  On remand, Judge Martinez reviewed his own findings (which he made less 

than three years earlier), this Court’s ruling, and the parties’ prior submissions 

regarding appropriate boundary lines, and adopted the lines that Washington had 

proposed in the post-trial proceedings, lines which mirrored the coastline at 40 miles 

offshore for Quileute and 30 miles offshore for Quinault.  QER 16-21.  These lines 

precisely matched the District Court’s unchallenged findings in this case and thus 

complied with this Court’s direction “to draw boundaries that are fair and consistent 

with the court's findings.”  

 Quileute and Quinault moved for reconsideration, urging the adoption of 

boundary lines that were premised on a rejection of the District Court’s 

interpretation of its own findings.  QER 123-131, 174-185.  Specifically, Quileute 
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and Quinault rejected the District Court’s interpretation of its findings as 

establishing that Quileute and Quinault’s U&As extended 40 and 30 miles west of 

the coastline, i.e., to a line that tracked the coastline, and argued, instead, that the 

District Court’s findings established that their U&As extended 40 and 30 miles 

offshore along radii drawn in every direction from unspecified points on the coast.  

QER 125, 176-177.  They then proposed that straight lines be drawn to encompass 

all waters within the resulting arcs, even though those lines would add yet additional 

waters beyond the radii to their U&As.  QER 129, 180.  And, Quinault critiqued the 

lines drawn by the District Court as overly precise, impractical to follow, and not 

fixed on the basis of the coastline as it existed in 1855 – arguments neither tribe 

made when Washington first proposed the lines that the District Court adopted on 

remand, despite having had the opportunity to do so.  Cf. QER 125-128 with QER 

217-227.  The District Court denied the motions for reconsideration.  QER 1-5. 

 On appeal, the fundamental issue is whether the District Court reasonably 

interpreted its own findings to establish western boundaries 40 and 30 miles west of 

the coastline as opposed to boundaries formed by a series of arcs connected by 40- 

and 30-mile radii to various points along the coast.  Both this Court and, on remand, 

the District Court, clearly understood the latter’s findings to establish western 

boundaries 40 and 30 miles west of the coastline, and Appellants provide no basis 

to overturn that interpretation.  In detailed and extensive findings, the District Court 
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determined the westernmost extent of Appellants’ U&A based on distances 

“offshore” or “from shore” to biological and physical landmarks located in the 

ocean.  Although tribal hunters could have taken any number of pathways to get to 

those outermost bounds, what is important is that those were the farthest distances 

“offshore” that they regularly reached.  In contrast, there is no finding of fact or 

evidentiary support for the proposition that tribal members travelled along straight 

40- and 30-mile radii from multiple points along the coast in every direction.     

 Because the District Court reasonably interpreted its own findings as 

establishing that Quileute and Quinault’s U&A extended 40 and 30 miles west of 

the coast – not 40 and 30 miles along radii emanating from multiple points along the 

coast in every direction – the lines drawn by the District Court on remand precisely 

matched its findings and complied with this Court’s mandate.  Appellants’ remaining 

challenges to those lines – that they are overly precise, impossible to follow and not 

based on the location of the coastline in 1855 – rest on flawed premises, were not 

timely raised in the District Court, and otherwise lack merit. The boundary lines 

drawn by the District Court on remand should therefore be affirmed.   

JURISDICTION 

This Court possesses jurisdiction pursuant to 28 U.S.C. § 1291.  Makah 

disagrees with Appellants’ contention that jurisdiction lies under the All Writs Act, 

28 U.S.C. § 1651(a), because the District Court allegedly “failed to follow this 
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Court’s mandate on remand.”  As discussed throughout this brief, the District Court 

complied fully with the mandate.  Moreover, a writ may not be issued under § 

1651(a) to correct alleged errors which are otherwise reviewable on appeal after final 

judgment.  Am. Fid. Fire Ins. Co. v. U. S. Dist. Ct. for N. Dist. of Cal., 538 F.2d 

1371, 1374 (9th Cir. 1976); see also Pit River Tribe v. U. S. Forest Serv., 615 F.3d 

1069, 1074 (9th Cir. 2010).  The All Writs Act provides a “drastic” remedy, “to be 

invoked only in extraordinary situations” that are simply not present here.  Kerr v. 

U. S. Dist. Ct. for N. Dist. of Cal., 426 U.S. 394, 402 (1976) (citations omitted).   

Appellants appealed from the “Order Regarding Boundaries of Quinault and 

Quileute U&As” dated March 5, 2018. QER 32-37 (Notice of Appeal).  The actual 

final order is the “Amended Order Regarding Boundaries of Quinault and Quileute 

U&As,” dated March 21, 2018.  QER 16-21.     

ISSUES 

1.  Did the District Court correctly interpret its own findings in drawing U&A 

boundaries? 

2. Was the District Court required to use straight lines in drawing U&A 

boundaries? 

3. Did the District Court abuse its discretion in denying motions for 

reconsideration? 

STATEMENT OF THE CASE 
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I. Pre-Trial Proceedings and Trial 
 

This appeal arises from the District Court’s exercise of continuing jurisdiction 

in U.S. v. Washington.  The case concerns the “right of taking fish” at “usual and 

accustomed grounds and stations,” as secured in treaties with western Washington 

tribes in the mid-1850s.  In Paragraph 25 of its original injunction, the District Court 

reserved continuing jurisdiction to determine, among other things, “the location of 

any of a tribe’s usual and accustomed fishing grounds not specifically determined.”  

U.S. v. Washington, 384 F. Supp. 312, 419 (W.D. Wash. 1974), substantially aff’d 

and remanded, 520 F.2d 676 (9th Cir. 1975). 

The dispute underlying this proceeding arose after Quileute and Quinault 

announced their intent to enter the Indian treaty fishery for Pacific whiting, which 

had been pioneered by Makah.  U.S. v. Washington, 88 F. Supp. 3d 1203, 1209-1210 

(W.D. Wash. 2015) (Quileute I).  When negotiations to address Makah’s concerns 

regarding Quileute and Quinault’s entry into the fishery failed, Makah initiated a 

“subproceeding” to determine the western boundaries of Quileute and Quinault’s 

U&As in the Pacific Ocean, upon which their participation in the fishery depended.  

Id.; see also id. at 1215 (“There was nothing unreasonable in the Makah’s decision 

to decline to investigate the western boundary of the Quileute and Quinault U&A 

and to wait to bring the issue to the Court for resolution until negotiated pathways 

broke down with the whiting dispute.”). 
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In pre-trial proceedings, the District Court rejected Quileute and Quinault’s 

arguments that sovereign immunity, laches, ripeness, judicial estoppel, 

acquiescence, and the existence of federal regulatory boundaries prevented the 

District Court from determining the locations of their ocean U&A.  See id. at 1210-

1211, 1220.  The District Court also rejected Quileute and Quinault’s argument that 

Makah had the burden of proof, holding that “it is the settled law of this case that 

each tribe bears the burden to produce evidence to support its U&A claims.”  Id. at 

1217 (citations omitted); see also id. at 1215 (“The Court is unwilling to reinforce a 

tribe’s decision to evade Paragraph 25 mechanisms, only to assert a U&A 

entitlement without the requirement imposed on every other tribe in this case to show 

that it is supported by the evidence.”).  There is no challenge to these holdings in 

this appeal. 

After a 23-day bench trial, the District Court issued a Memorandum Opinion 

containing findings of fact regarding the farthest distances offshore where Quileute 

and Quinault hunted whales and seals and fished at treaty times and conclusions of 

law regarding the western boundaries of their U&As.  Quileute II, 129 F. Supp. 3d 

at 1081-1086, 1091-1103, 1117.  Although Makah argued that the areas in which 

Quileute and Quinault hunted whales and seals but did not fish were not U&A, the 

District Court disagreed.  Id. at 1117.  It concluded that Quileute’s U&A extended 

40 miles offshore because Quileutes hunted fur seals up to 40 miles offshore (even 
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though they only fished up to 20 miles offshore, id. at 1092-1093) and that 

Quinault’s U&A extended 30 miles offshore because Quinaults hunted whales and 

fur seals up to 30 miles offshore (even though they only fished up to six miles 

offshore, id. at 1082).2 

In its conclusions of law, the District Court made clear that it was 

“demarcat[ing] an offshore U&A based on the outermost distance to which the 

tribes customarily navigated their canoes for the purpose of ‘tak[ing] fish’ at and 

before treaty time.”  Id. at 1111 (brackets in original, citations omitted, emphasis 

added).  In determining that the western boundary of Quinault’s U&A was “30 miles 

from shore” and the western boundary of Quileute’s U&A was “40 miles offshore,” 

the Court explained that it: 

[made] these determinations on the basis of the extensive evidence presented 
at trial showing the furthest distances to which the tribes customarily 
traveled to harvest aquatic resources including finfish, fur seals, and whales 
at treaty time.  While the Quinault and Quileute may have occasionally 
harvested these resources at distances upward of the boundaries set forth 
herein, the evidence presented at trial does not support a reasonable inference 
that they customarily did so at treaty time. 

 
Id. at 1117 (emphasis added).  Neither Quileute nor Quinault appealed these 

holdings. 

                                           
2 This is the only U.S. v. Washington proceeding in which the District Court 

has held that a tribe has U&A in waters in which it found that the tribe did not 
customarily fish at treaty times.  The effect of that ruling was to add about 2,400 
square miles to Quileute and Quinault’s ocean U&As beyond the areas in which they 
customarily fished.  See http://makah.com/wp-content/uploads/2018/05/Map-
Depicting-Disputed-Area-v2.pdf (last visited Nov. 4, 2018). 
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II. Post-Trial Notices of Proposed Boundaries 
 

In its Memorandum Opinion, the District Court noted that it “did not receive 

evidence at trial specifying the longitudes associated with the U&A boundaries 

determined herein” and ordered Quileute and Quinault “to file notice with the Court 

of the precise longitudinal coordinates associated with the boundaries set forth 

herein” within ten (10) judicial days.  Id. at 1117 (emphasis added).  The District 

Court further provided that “Makah and Interested Parties including the State of 

Washington may file a concise response within five (5) judicial days after the initial 

notices” submitted by Quileute and Quinault.  Id.   

 In its notice, Quileute identified “[t]he westernmost point of land adjacent to 

Quileute’s usual and accustomed fishing grounds,” and then proposed a longitudinal 

line 40 nautical miles due west of that point, 125°44’00” W. longitude, as its western 

boundary.   QER 326-327.  Likewise, Quinault identified the north-south line at 

125°08’30” W. longitude as its proposed western boundary because that line was 

“30 nautical miles west of” the most westerly point of land in Quinault’s territory.  

QER 338.  The Hoh Indian Tribe (Hoh) joined in these proposals.  See QER 246. 

 Makah and the State opposed these proposals and submitted counterproposals.  

Makah noted that “Quileute and Quinault’s proposals would expand their respective 

U&As by hundreds of square miles beyond the [outermost distances] adjudicated by 

the [District Court] ….”  QER 300.  This was because the coast in Quileute and 
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Quinault territory trends southeast from the northern boundary of Quileute territory 

to the southern boundary of Quinault territory, while their proposed western 

boundaries were straight north-south lines at specified longitudes.  As Makah 

explained: 

Quileute’s proposed western boundary at 125°44’00” W. longitude measures 
approximately 40 nautical miles from the coast only at the extreme northern 
end of Quileute’s adjudicated U&A (measured from Cape Alava at 48°10’00” 
N. latitude).  It is approximately 56 nautical miles from the coast at the 
southern end of Quileute’s U&A (measured at 47°31’42” N. latitude).  Thus, 
… Quileute’s proposal would enlarge Quileute’s U&A by 413 square miles 
(approximately 20 percent) beyond the 40-mile limit established by the 
[District Court]. 
 
… 
 
Quinault’s proposed western boundary at 125°08’30” W. longitude measures 
30 nautical miles west of the coast only at the extreme northern point of 
Quinault’s territory (measured at 47°40’06” N. latitude).  It is more than 41 
nautical miles from the coast at the Quinault southern boundary (measured at 
46°53’18” N. latitude).  Thus, Quinault’s proposal would enlarge Quinault 
U&A by 387 square miles (approximately 21 percent) beyond the 30-mile 
limit established by the [District Court]. 

  
QER 302-303 (emphasis in original, footnotes and citations omitted).  Makah made 

counterproposals for Quileute and Quinault’s western boundaries that were 

composed of straight lines that “approximate[d] the trajectory of the coastline, which 

trends eastward south of Cape Alava.”  QER 301. 

 Washington also opposed Quileute and Quinault’s proposals.  The State noted 

that “the coastline associated with [Quileute and Quinault] trends in a southeasterly 

direction,” and thus “[t]here is no sound basis in fact or law for Quileute and 
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Quinault to draw a western boundary using a straight line commencing at each 

Tribe’s northern U&A boundary line and running due south ….”  QER 260.  The 

State proposed western boundaries that were based on a “shoreline mirroring 

approach,” where the western boundary comprises “any point on a line of latitude at 

the specified distance from shore” in Quileute and Quinault territory.  QER 250.   

 Makah and the State each submitted supporting declarations noting that their 

proposed boundaries were no more complex than those frequently used in 

contemporary fisheries management and could readily be implemented with gear 

commonly used by commercial fishermen.  QER 250-251, 256-257, 266-284, 296-

297. 

Thirteen days after Makah and the State filed their responses, the District 

Court issued a minute order directing Quileute, Quinault and Hoh to reply to Makah 

and the State’s proposals in ten (10) judicial days.  QER 245-246.3  Quileute, 

Quinault, and Hoh submitted a joint reply in which they argued that Makah and the 

State’s boundary proposals failed to “account[] for fishing trips made from Quileute 

and Quinault villages at treaty times in directions other than due west.”  QER 218.  

To illustrate this point, Quileute’s GIS expert produced a map “showing 40-nautical-

                                           
3 The effect was to give Quileute and Quinault 25 calendar days from the date 

Makah and the State filed their responses (on July 30, 2015) until Quileute and 
Quinault’s reply was due (on August 24, 2015).  Quileute and Quinault did not ask 
the District Court for additional time (or pages) for their reply.   
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mile radii from Quileute’s northern boundary at Cape Alava …, as well as from 

selected Quileute villages and fishing sites depicted in the map I developed for this 

case (Tribal Exhibit B275).”  QER 205.   

In the referenced trial exhibit (B275), Quileute’s GIS expert depicted two 

Makah villages at Cape Alava but no Quileute village.  Makah Supplemental 

Excerpts of Record (MER) 26.  Furthermore, Quileute’s expert identified only two 

trial exhibits to support the use of the other points depicted on his map as “Quileute 

villages and fishing sites” that were used to measure the radii – the “Powell and Penn 

Map 1” and the “ICC Docket, Map Exhibit 73.”  MER 30-32.  However, neither of 

these exhibits demonstrates that each of the sites used by Quileute’s expert were sites 

from which Quileutes embarked on fur sealing or whaling voyages at treaty times.  

See QER 102-103. 

Although Quinault joined in Quileute’s reply advocating for the radius 

approach, Quinault failed to submit a boundary proposal based on the radius 

approach.  To date, Quinault has produced no evidence regarding sites on the coast 

from which it believes multi-directional sealing or whaling trips may have 

commenced at treaty-time.   

Quileute and Quinault’s reply did not contest Makah and the State’s argument 

that their counterproposals were no more complex than other contemporary fisheries 

boundaries and could readily be implemented.  See QER 217-228. 
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Finding “additional briefing unnecessary in resolving this matter,” the District 

Court denied Makah’s request to respond to the radial approach first articulated in 

Quileute and Quinault’s reply, MER 9 n.1, and adopted Quileute and Quinault’s 

proposed western boundaries, delineating a straight north-south western boundary 

for Quileute at 125°44’00” W. longitude and a straight north-south western boundary 

for Quinault at 125°08’30” W. longitude.  QER 200.  The District Court explained: 

The Court agrees with the Quileute, Quinault and Hoh that the methodology 
applied by this Court in the Makah’s prior ocean RFD, see U.S. v. Washington, 
626 F. Supp. 1405, 1467 (W.D. Wash. 1985) [Makah], is the appropriate 
method to use in the instant case. The Court finds that equity and fairness 
demand the same methodology for delineating the boundary at issue here, and 
agrees that it is the status quo method of delineating U&A ocean boundaries 
by this Court. 
 
Moreover, the Court agrees with the geographical/evidentiary bases for the 
calculations and conclusions presented by the Quileute, Quinault, Hoh and 
their experts. This Court has previously acknowledged that tribal fisherman 
did not only fish due west of their villages, but moved in all directions from 
the coastline.  See Case No. 70-9213RSM, Dkt. #21063 at 68, Finding of Fact 
13.8. 

 
QER 199-200. 
 
III. Ninth Circuit Review of Boundary Order. 
 
 On appeal, this Court reversed the District Court’s delineations of Quileute 

and Quinault’s western boundaries.  It found that, at their southernmost points, the 

District Court’s boundaries extended Quileute’s U&A 16 miles and Quinault’s U&A 

11 miles “beyond the court’s finding of usual and accustomed fishing,” sweeping in 

an “extra” 413 and 387 square miles, respectively.  Quileute III, 873 F.3d at 1168.  
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These “significant disparities underscore[d] the deficiencies in the court’s 

longitudinal boundaries.”  Id.  As this Court explained, the District Court 

“effectively nullified” parts of its determinations regarding Quileute and Quinault’s 

U&A “by creating a boundary containing large swaths of ocean where the Quileute 

and Quinault did not present sufficient evidence to establish U&A.”  Id.  While this 

Court stated that the District Court “need not achieve mathematical exactitude in 

fashioning the boundaries,” it held that the District Court’s “error rate” – calculated 

on the basis of the extent to which the District Court’s boundaries deviated from 

“lines drawn parallel to the coastline” – was “too high and sweeps in areas that 

extend beyond the court’s factual findings.”  Id.   

In so holding, this Court expressly rejected the arguments on which the 

District Court had relied.  First, although this Court recognized that a north-south 

longitudinal line was used to delineate Makah’s western boundary, it held that 

“nothing in that case suggests that longitudinal lines are the required methodology.”  

Id. at 1169 (citing Makah, 626 F. Supp. at 1467).  It explained that the longitudinal 

line used for Makah’s boundary “tracked the coastline (and thus the court’s 

findings),” but “[a] different approach is warranted here to account for the 

dissimilarities between the cases.”  Id.; see also id. at 1160-1163 (interpretation of 

Makah treaty does not control interpretation of Quileute and Quinault treaty).  

Second, the Court ruled that “Quileute and Quinault cannot vastly expand their U&A 
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determinations without accompanying findings by the district court” and that “the 

evidentiary gap” was not filled “by the court’s general statement that ‘tribal 

fishermen did not only fish due west of their villages, but moved in all directions 

from the coastline.’”  Id. at 1169.  Third, recognizing “that the law does not dictate 

any particular approach or remedy that the court should institute,” this Court “le[ft] 

it to the [district] court on remand to draw boundaries that are fair and consistent 

with the court’s findings.”  Id. at 1169-1170. 

IV. Boundary Order on Remand. 
 
On remand, the District Court, without additional briefing or argument, 

adopted the boundaries that had been proposed by the State.  The District Court 

stated it had reviewed “its Findings of Fact and Conclusions of Law and 

Memorandum Opinion” and the parties’ post-trial boundary-line submissions and 

concluded that the State’s “method of determining the boundaries at issue [is] most 

consistent with [the District Court’s] determinations regarding boundaries in 

this matter, and addresses the Court of Appeals’ concerns with the [District Court’s] 

prior conclusions.”  QER 34-36 (citation omitted) (emphasis added).4  Three days 

later, Quileute, Quinault and Hoh requested that the District Court convene a status 

conference “to either develop a briefing schedule or refer this matter to settlement.”  

                                           
4 The Court later amended this order to correct a scrivener’s error.  QER 16. 
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QER 187.  Having already entered its order on remand, the District Court denied 

their request the following day.  QER 22. 

V. Quileute and Quinault’s Motions for Reconsideration 
 

Thereafter, Quileute, Quinault, Hoh, and the Suquamish Indian Tribe 

(Suquamish) filed motions for reconsideration of the Court’s order on remand.  QER 

116-122, 123-131, 132-134, 174-185.  Quileute and Quinault made three principal 

arguments in seeking reconsideration: (1) the western U&A boundaries the District 

Court established on remand failed to account for Quileute and Quinault whaling or 

sealing voyages in directions other than due west from the coast (QER 125, 176-

177); (2) the boundaries established by the district court on remand are inconsistent 

with the Court’s findings because they do not permit access to areas beyond the 

continental shelf (QER 125, 176); and (3) the boundaries were unjust in light of 

Makah’s boundary (QER 177-180).  In addition, Quinault argued the boundaries 

were overly precise, difficult to follow, and not fixed based on the coastline as it 

existed in 1855 (QER 125-128). 

To rectify these perceived errors, Quileute and Quinault proposed a new 

boundary for Quileute and the adoption of Makah’s previously proposed boundary 

for Quinault.  QER 129, 180.  In support, Quileute and Quinault submitted maps for 

both tribes that purported to depict the outer limits of radii drawn from “from the 

coastline” in their respective U&As.  QER 140-145.  Unlike the map submitted by 
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Quileute’s GIS expert in the post-trial proceedings, which was based on radii drawn 

from specifically identified points alleged to be Quileute fishing villages and sites 

(and the additional point at Cape Alava), Quileute and Quinault did not identify any 

points from which the radii in their new maps were drawn, and made no attempt to 

identify any particular point as a point from which Quileute or Quinault embarked 

on whaling or sealing voyages at treaty times.  Id. 

Their proposed boundaries embraced the resulting arcs but extended beyond 

them at several places.  Id.  Quileute and Quinault sought to justify this approach on 

the grounds that the resulting “error rate” was allegedly less than that associated with 

the boundaries drawn by the District Court and in the Makah case.  Id.   

VI. Makah and the State’s Responses to Motions for Reconsideration. 
 
The District Court ordered the State to file a response to the reconsideration 

motions, granted Makah’s motion for leave to respond, and specified that “[n]o 

Replies shall be filed.”  QER 111, 114 (emphasis in original).  In its response, the 

State explained that the revised boundaries adopted by the District Court on remand 

“fulfilled the Ninth Circuit’s instruction to adopt a boundary reflecting 

determinations made by [the District Court] and the evidence presented by the 

parties at trial – a general travel distance from shore.”  MER 3-4.  The State argued 

that “[a]pplication of the allegedly more precise radial travel theory is only sensible 

if attached to actual whaling and sealing departure points along the shore,” but 
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Quileute used “many more points along the shoreline than were connected to marine 

mammal activities.”  MER at 5.  And, while Quinault “[p]aradoxically” supported 

Quileute’s radius theory, it advocated for the western boundary previously proposed 

by Makah, which was not based on the radial approach.  MER 5.  The State 

concluded that “U&As must be based upon sound evidence set out in the Court’s 

findings, rather than geometric theories applied simply to maximize a Tribe’s fishing 

territory.”  MER 5.     

Makah’s response also argued that the proposed radius approach was flawed 

“because Quileute and Quinault do not identify any finding by this Court, or any 

evidence in the record, supporting their application of the radius approach.”  QER 

100.  Makah pointed out that the failure to identify a finding supporting the radial 

approach was at odds with the Ninth Circuit’s remand instructions: 

In remanding, the Ninth Circuit instructed that “Quileute and Quinault cannot 
vastly expand their U&A determinations without accompanying findings by 
the district court.”  The only “finding” Quileute and Quinault identify to 
support their “radius approach” is the [District] Court’s prior decision on 
boundaries …, in which the Court stated Quileute and Quinault harvested 
marine resources “in all directions from the coastline” and “did not robotically 
fish at locations directly west ….”  However, this decision was reversed on 
appeal; the Ninth Circuit rejected the proposition that Quileute and 
Quinault could expand their U&As based on the [District] Court’s 
“general statement that ‘tribal fishermen did not only fish due west of 
their villages, but moved in all directions from the coastline.’” 

 
QER 100-101 (quoting Quileute III, 873 F.3d at 1169) (emphasis added).  Makah 

further explained that, in moving for reconsideration, “Quileute and Quinault fail[ed] 
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to identify evidence that supports their application of the radius approach.”  QER 

101.   

 Makah also responded to Quileute and Quinault’s argument that the District 

Court’s boundaries were inconsistent with its findings because they would prevent 

the Tribes from accessing areas beyond the continental shelf.  As Makah explained, 

this argument was clearly contrary to the evidence in the record: 

Quileute and Quinault both complain that the boundaries established in the 
Boundary Order are inconsistent with the Court’s findings in this 
subproceeding because they do not allow access beyond the continental shelf. 
… This position is inconsistent with the trial testimony of their own experts. 
Dr. Trites, Quileute and Quinault’s expert marine mammal biologist, testified 
that “there are some places where the shelf break comes in closer to shore than 
others.”  Tr. 3/10/15 at 127:21-127:22 [MER 23].  For example, Dr. Trites 
pointed to “the Quinault Canyon, which comes in as close as 20 miles from 
shore” and explained that “[a]s you go a bit further north, you have to go 30 
miles to get to the shelf break.”  Tr. 3/10/15 at 127:23-128:1 [MER 23-24].  
He added that at “the Juan de Fuca canyon” the shelf break “comes in very 
close to shore.”  Tr. 3/10/15 at 128:1-128:2 [MER 24]; see also Tr. 3/10/15 at 
43:19-43:25 [MER 22] (suggesting that “the north end of the boundary 
between the Makah and the Quileute ... is the closest point to the Juan de Fuca 
canyon”).  And Dr. Trites agreed that “seals would be more generally 
available in that Juan de Fuca canyon than areas where there is not a canyon 
feature.”  Tr. 3/10/15 at 128:11-128:16 [MER 24].  Dr. Gunderson, Quileute 
and Quinault’s expert fish biologist, also characterized the “Quinault Canyon” 
as “the boundary of the continental shelf and the deep abyssal ocean floor ….”  
Tr. 3/11/15 at 176:8-176:17 [MER 18].  Dr. Boxberger, Quileute and 
Quinault’s expert anthropologist, testified the “100-fathom line” is “at the 
edge of the continental shelf,” although he erroneously characterized the 100-
fathom line as being “around 40 miles” offshore.  Tr. 3/13/15 at 30:1-30:4 
[MER 14]. 

 
QER 105-106.  Makah produced a map prepared by its GIS expert depicting the 

District Court’s boundaries, the Quinault and Juan de Fuca Canyons, and the 100-
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fathom contour.  QER 72, 106.  The map shows that the boundaries provide access 

to (and beyond) the Canyons and the 100-fathom contour, the very features 

identified by Quileute and Quinault’s experts as approximating the continental shelf 

break and the locations where fur seals were available for hunting: 

 

 
 
 
Id.; see also Quileute II, 129 F. Supp. 3d at 1103 (finding that Quileute and Quinault 

sealers “concentrated at the continental shelf break,” which occurs “as close as 20 

miles to shore at the Quinault canyon and upwards of 30 miles offshore further 

north”). 
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VII. Denial of Motions for Reconsideration and Offer of Proof 
 

 After Makah and the State filed their responses, Quileute and Quinault sought 

leave to reply. QER 53-55.  In their request, Quileute and Quinault suggested they 

would “provide references to the evidentiary record” but failed to actually produce 

or identify any evidence to support the boundaries they proposed in their motion for 

reconsideration.  QER 54.   

The District Court denied the motion for leave to reply, noting that it “does 

not require any further briefing from the parties in this matter,” QER 6, and then 

denied the motions for reconsideration.  QER 1-5.  The Court again explained that 

it had reviewed its own findings of fact and conclusions of law and the submissions 

of all parties in the post-trial proceedings and “determined that the State of 

Washington’s method of determining the boundaries at issue are most consistent 

with this Court’s determinations regarding boundaries in this matter, and addressed 

the Court of Appeals’ concerns with the Court’s prior conclusions.”  QER 3-4.  The 

Court added that the motions for reconsideration “essentially reiterate[d] prior 

‘radius’ arguments and, to that extent, did not present new facts or legal authority 

and were “not based upon appropriate record evidence.”  QER 4.  With respect to 

Quinault’s argument that the boundary should not be tied to a geographic shoreline 

because the shoreline is constantly shifting, the Court stated that Quinault 

  Case: 18-35369, 11/09/2018, ID: 11083857, DktEntry: 29, Page 28 of 66



23 
 

“provide[d] no explanation why this argument could not have been previously 

brought to the Court’s attention earlier with reasonable diligence.”  Id. 

Despite the entry of an order denying reconsideration and the Court’s earlier 

order denying leave to file a reply, Quileute and Quinault thereafter filed an “offer 

of proof” suggesting that there was “evidence [that] would have supported the 

substantive arguments for a boundary as proposed by Quinault and Quileute.”  QER 

42.  However, the only evidence offered was a declaration of a GIS expert purporting 

to rebut Makah’s showing that, even if the radial theory was appropriate, Quileute 

and Quinault had misapplied it.  QER 41-42, 45-49.  The offer contained no evidence 

supporting application of the radial theory in the first place.  Id.   

VIII. The Current Appeal. 
 

Shortly after filing the “offer of proof,” Quileute and Quinault filed a notice 

of appeal, in which they appealed the District Court’s order on boundaries, order 

denying a status conference,5 order denying them leave to file replies in support of 

reconsideration, and order denying reconsideration.  QER 38.  That appeal is 

presently before this Court.   

During the pendency of the appeal, the National Marine Fisheries Service 

(NMFS) published notice in the Federal Register that the agency had amended 50 

                                           
5 Because Appellants’ Opening Brief presents no argument on this issue, it is 

waived.  Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999).   
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C.F.R. § 660.4 (Fisheries Off West Coast States) to reflect Judge Martinez’s revised 

boundary determination.  See “Magnuson-Stevens Act Provisions; Fisheries Off 

West Coast States; Tribal Usual and Accustomed Fishing Areas,” 83 Fed. Reg. 

53827-28 (Oct. 25, 2018).  The regulatory amendment went into effect upon 

publication.   

SUMMARY OF ARGUMENT   

Although Quileute and Quinault, supported by Hoh and Suquamish, advance 

multiple arguments in this appeal, the fundamental issue is whether the District 

Court properly interpreted its own Findings of Fact and Conclusions of Law to 

establish western boundaries for Quileute and Quinault’s U&As that are, 

respectively, 40 and 30 miles west of the coastline, and not, as Appellants maintain, 

along arcs formed by 40- and 30-mile radii drawn from the coastline.  Quileute and 

Quinault did not appeal the District Court’s findings and conclusions regarding their 

western boundaries and they are, therefore, controlling here.  In the prior appeal, this 

Court clearly understood the findings and conclusions to establish western 

boundaries 40 and 30 miles west of the coast, along lines that “paralleled” or 

“tracked” the coastline.  And, on remand, the District Court interpreted its own 

findings and conclusions in the same way. 

There is no basis on which to overturn the District Court’s interpretation of its 

own findings and conclusions.  First, the District Court’s interpretation is supported 
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by and entirely consistent with its findings.  At trial, the District Court sought to 

determine the outermost distance of usual and accustomed whaling, sealing and 

fishing locations.  Its findings consistently referred to those distances and to 

landmarks such as the continental shelf break in terms of how far “offshore” or “from 

shore” they were.  To have meaning, these findings must be measured using a direct 

path seaward from the shore, because a variety of angles create a variety of distances 

to any given landmark.  The findings strongly imply a methodology of measuring 

due west, and the District Court’s adherence to that methodology on remand was 

entirely appropriate.   

Throughout their opening brief, Appellants mischaracterize the District 

Court’s analysis, arguing that it rests on the premise that at treaty times Quileutes 

and Quinaults “robotically” canoed due west to the specified distances and then 

followed an exact contour of the coast.  That is not accurate.  The District Court 

determined the outermost boundaries of the respective Tribes’ whaling, sealing and 

fishing grounds based on anthropological and biological evidence, not the paths the 

tribal members took to get to those locations.  Treaty-time whalers or sealers may 

have travelled straight west, on an angle, or via a more circuitous path.  The District 

Court determined the points the whalers and sealers got to – as measured along a 

line of latitude extending west from the coast – and correctly used those outermost 

bounds on remand.   
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Second, while Quileute and Quinault now prefer a novel “radial theory,” they 

put forward no evidence at trial to support that theory, despite having the burden of 

proof.  There are no findings of fact supporting a conclusion that members of those 

Tribes at treaty times travelled 40 and 30 miles from the coast along straight lines in 

all directions.  While Appellants place great weight on Finding of Fact 13.8, this 

Court has already determined that the District Court’s prior analysis based on that 

finding was insufficient to support the Appellants’ proposed radial theory.  Quileute 

III, 873 F.3d at 1169.  Moreover, Finding of Fact 13.8 concerned the determination 

of the Quileute’s northern, not its western boundary.  The District Court found that 

Quileutes likely traveled north and south of their northernmost coastal site near 

Norwegian Memorial and relied on that finding (among others) in concluding that 

their northern boundary lay approximately 10 miles north of Norwegian Memorial, 

at Cape Alava.  However, the District Court made no finding that Quileute or 

Quinault travelled 40 and 30 miles in every possible direction from multiple points 

along the coast.  Its finding that Quileutes travelled 10 miles north from a single site 

thus provides no support for the radial theory and, indeed, is fatally inconsistent with 

it.  Quileute and Quinault’s attempt to squeeze yet more fishing grounds out of the 

District Court’s trial ruling using the novel radial theory is late and unsupported, and 

therefore fails.   

  Case: 18-35369, 11/09/2018, ID: 11083857, DktEntry: 29, Page 32 of 66



27 
 

Third, Appellants suggest that, in rejecting the radial theory and adopting 

boundary lines that precisely match its findings, the District Court improperly 

imposed a heightened burden of proof on them.  This suggestion confuses two 

distinct tasks: (1) determining the outer limit of customary whaling, sealing and 

fishing at treaty times; and (2) drawing a boundary line that is consistent with those 

outer limits.  The relaxed evidentiary standard applicable to U&A determinations 

applies to the former, not the latter.  As this Court held, once the District Court made 

findings regarding the outer limits of treaty-time harvesting, its task was to draw 

boundaries that “are fair and consistent with [those] findings.”  Quileute III, 873 

F.3d at 1170.  Nothing in that directive required the District Court to use an approach 

(specifically, the radial theory) that was inconsistent with its findings.  

Fourth, Appellants argue that use of the radial theory is mandated by Makah.  

However, this Court has also already rejected that argument, holding that the 

methodology used in Makah is not controlling here.  873 F.3d at 1161-62, 1169 

(“[a]lthough longitudinal lines were used to mark the Makah's western boundaries 

in a separate case, nothing in that case suggests that longitudinal lines are the 

required methodology”).  And, in reiterating this already rejected argument, 

Appellants disregard evidence and findings in Makah on which Makah’s boundary 

was based.  
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Because the District Court properly interpreted its own findings to establish 

boundaries 40 and 30 miles west of the coast (and not along arcs formed by radii 

extending from the coastline), the only remaining issue is whether the District Court 

was required to use straight lines that approximated the coastline (such as those 

originally proposed by Makah) as opposed to lines that mirror the coastline (as 

proposed by the State).  Appellants argue the District Court’s approach was overly 

precise given the relaxed evidentiary standard applicable to U&A determinations 

but, as noted, that standard applied to the District Court’s determination of the outer 

limits of Quileute and Quinault’s treaty-time harvests, not to the task of drawing 

boundary lines that are consistent with those limits.  As to the latter, this Court held 

that “the law does not dictate any particular approach or remedy.”  873 F.3d at 1169 

(emphasis added).  

Appellants also argue that the District Court’s lines are impractical to 

implement, but they did not contest the evidence presented by Makah and the State 

showing that the lines are no more complex than others used in contemporary 

fisheries management and can be followed using gear available to modern 

fishermen.  The reality is that any line, no matter how drawn, would be a precise, 

invisible boundary in the ocean that would be difficult to locate absent modern 

technology. 
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Appellants’ argument that the boundary should start at the 1855 coastline was 

first raised in Quinault’s motion for reconsideration of the revised boundary ruling, 

after nearly nine years of litigation.  Quileute and Quinault have never attempted to 

prove where the coastline was at treaty times and instead advocated for boundaries 

based on the current coastline in their initial boundary proposals, in their motions 

for reconsideration on remand, and, indeed, in their Opening Brief in this appeal.  

While Appellants claim that the coast will shift significantly over time, they point to 

no evidence in the record to support that claim.    The effect of any such shifts on 

U&As presents complex questions which should be addressed if and when they 

actually take place, not in advance on the basis of extra-record speculation.      

Finally, the Appellants claim that the District Court abused its discretion in 

denying reconsideration, based on the perceived procedural error committed by not 

allowing a reply.  Appellants have no right to such a reply, and the decision whether 

to allow a reply is wholly discretionary with the District Court.  See W.D. Wash. 

LCR 7(h)(3).  The Court correctly and reasonably determined, after thousands of 

pages of briefing spanning nearly nine years and an appeal to the Ninth Circuit, that 

reconsideration was not justified and a reply unwarranted.  There was no abuse of 

discretion.  

ARGUMENT 

I. Standard of Review 
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The District Court held that Quileute and Quinault had the burden to prove 

the locations of their U&A.  Quileute I, 88 F. Supp. 3d at 1217; Quileute II, 129 F. 

Supp. 3d at 1110.  Quileute and Quinault did not appeal those rulings and no longer 

contest their burden.  See QER 38. 

The determination of the location of a boundary line is a finding of fact.  The 

Ninth Circuit reviews findings of fact for clear error.  U.S. v. Gila Valley Irrigation 

Dist., 31 F.3d 1428, 1434 (9th Cir. 1994).   

A district court’s application of an appellate court’s direction to its own prior 

order is reviewed de novo, but with significant deference paid to the district court’s 

reasonable interpretations of its own findings.  Gates v. Gomez, 60 F.3d 525, 530 

(9th Cir. 1995); Cave v. Singletary, 84 F.3d 1350, 1354-55 (11th Cir. 1996).  The 

court of appeals is particularly deferential where the case has been under the 

supervision of the same District Judge since its inception, Gates v. Gomez, 60 F.3d 

at 530, based on acknowledgment that the “judge who has presided over a case from 

its inception is in the best position to clarify any apparent inconsistencies in the 

court's rulings.”  In re Ranch House of Orange-Brevard, Inc., 773 F.2d 1166, 1168 

(11th Cir. 1985).  In these situations, courts have extended deference amounting to 

an abuse of discretion standard.  Matter of Chicago, Rock Island, and Pacific R.R. 

Co., 865 F.2d 807, 810-11 (7th Cir. 1988) (“We shall not reverse a district court's 

interpretation of its own order ‘unless the record clearly shows an abuse of 
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discretion.’ The district court is in the best position to interpret its own orders.”) 

(citations omitted). 

Application of an abuse of discretion standard means that “the trial court's 

order should not be disturbed unless there is a definite and firm conviction that the 

court below committed a clear error of judgment in the conclusion it reached upon a 

weighing of the relevant factors.” Schmidt v. Herrmann, 614 F.2d 1221, 1224 (9th 

Cir. 1980) (citation omitted).   

 Denial of a motion for reconsideration is also reviewed for abuse of discretion.  

See Goodstein v. Cont'l Cas. Co., 509 F.3d 1042, 1051 (9th Cir. 2007).  A party may 

not raise new issues for the first time on reconsideration; thus denial of a motion 

based on new issues is a valid exercise of the court’s discretion.  Id.   

A court’s application of local rules, including rules determining process on 

motions practice, is reviewed for abuse of discretion.  See U. S. v. DeLuca, 692 F.2d 

1277, 1281 (9th Cir. 1982).  

II. The District Court Properly Interpreted Its Own Findings to Establish 
Western Boundaries Located 40 and 30 Miles West of the Coast, Not 
Along Arcs Formed by 40- and 30-Mile Radii from the Coastline. 

 
A. The District Court’s Interpretation of Its Own Findings Was 

Reasonable. 
 
 The fundamental issue in this appeal is whether the District Court properly 

interpreted its own findings.  Appellants argue the District Court’s revised boundary 

lines impermissibly deviate from its findings and violate this Court’s mandate, which 
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directed the District Court “to draw lines that are fair and consistent with the 

[district] court’s findings.”  Quileute III, 873 F.3d at 1170.  However, in adopting 

the revised boundaries, the District Court properly interpreted its own findings as 

establishing western boundaries that are 40 and 30 miles west of the coast, not along 

arcs formed by 40- and 30-mile radii drawn in multiple directions from the coastline.   

This is how this Court understood the District Court’s findings in the prior 

appeal.  It held that the southernmost boundaries previously drawn by the District 

Court extended “16 miles and 11 miles beyond the court’s finding of usual and 

accustomed fishing,” measuring those distances due west from the coast.  Id. at 1168.  

It measured the “extra” area added to Appellants’ U&A by previous boundaries in 

comparison to “boundary lines drawn parallel to the coastline.”  Id.  And it held that 

the line used in the Makah case “tracked the coastline (and thus the court’s findings) 

in a way that avoids the problems presented by this case.”  Id. at 1169.  All of these 

statements were premised on an understanding that the District Court’s findings 

established boundaries that were 40 and 30 miles west of the coast, not the outer 

limits of radii measured in multiple directions from the coastline.6   

                                           
6 Appellants claim the “error rate” associated with the District Court’s revised 

boundaries “is the same as the reversed error rate with respect to Quileute’s U&A,” 
allegedly eliminating 205 square miles. Br. at 42-43.  However, the “reversed error 
rate” for Quileute was 413 square miles, not 205.  873 F.3d at 1168.  This Court’s 
calculation of the error rate was double Quileute’s calculation because the Court 
measured the error rate from a line paralleling the coast, not from arcs formed by 
radii drawn from the coastline.   
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On remand, the District Court reviewed its findings and conclusions and 

interpreted them in the same way.  It adopted the State’s proposed boundary lines, 

which track the coastline at 40 and 30 miles offshore, respectively, because they 

were “most consistent with this Court’s determinations regarding boundaries in this 

matter.”  ECF 459 at 3.7 

Careful review of the findings of fact on which Quileute and Quinault’s 

western boundaries were based confirms that the District Court’s repeated references 

to distances as measured “offshore” and “from shore” refer to distances measured 

due west from the coast, not by multi-directional radial lines emanating from the 

coastline.   

The western extent of the Quinault and Quileute U&As turn on the District 

Court’s whaling and sealing findings for Quinault and sealing findings for Quileute.  

For each marine mammal, the methodology used by the District Court to determine 

the outermost extent of the Quileute’s and Quinault’s hunting was to first consider 

                                           
 
7 Appellants assert that, in its first boundary order, the District Court 

interpreted its findings and conclusions to support the radial theory.  Br. at 40-41.  
Although the Court stated that it “agree[d] with the geographical/evidentiary bases 
for the calculations and conclusions presented by the Quileute, Quinault, Hoh and 
their experts,” its primary rationale was that the use of longitudinal lines was 
mandated by the Makah case.  QER 199-200.  After this Court reversed (and 
specifically rejected the District Court’s reliance on the general statement that tribal 
fishermen “moved in all directions from the coast”), Quileute III, 873 F.3d at 1169, 
the District Court properly reviewed its findings and conclusions and, for the reasons 
discussed in this brief, reasonably determined that they did not support the radial 
approach. 
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ethnographic accounts and then to confirm those accounts based on the location of 

biological and physical landmarks off the coast.  Throughout its analysis, the District 

Court referred to distances measured “offshore” or “from shore.”  Crucially, these 

distances were determined as the outermost bounds of physical locations that hunters 

accessed – not the path by which they got there.   

For Quinault whaling, the District Court documented the importance of 

whaling in Quinault culture and history, Quileute II, 129 F. Supp. 3d at 1082-1084, 

and then described ethnographic accounts of whaling occurring 25 to 30 miles 

“offshore.”   Id. at 1084 (quoting report text that “whales and seals were harvested 

as far as twenty-five and thirty miles offshore”).  The Court then considered 

biological and physical evidence, and made its findings principally based on location 

of the continental shelf: “Hunts taking place at distances 20 to 30 miles offshore 

would have placed Quinault whalers at the edge of the continental shelf, a location 

where whales would have been found in abundance during the summer months.”  Id. 

at 1085.   The Court noted that “[t]he continental margin starts at 20 miles offshore 

at the Quinault canyon and runs, on average, 30 miles offshore adjacent to Quinault 

territory.”  Id.   

For Quinault fur sealing, the District Court summarized the importance of fur 

sealing and the methods employed, id., noted that seal hunters regularly spent two 

days at sea, id., detailed ethnographic reports discussing sealing ranging from 10 to 
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30 miles “offshore,” id. at 1085-86, and then confirmed the ethnographic accounts 

based on the location of the “continental margin.”  Id. at 1086.  Based on these 

findings the Court concluded that “the Quinault were harvesting fur seals up to thirty 

miles off the coast of their territory at and before treaty time.”  Id.  Despite the fact 

that 30 miles was based on the location of whales and seals at the continental shelf 

break at the northern end of the Quinault territory, and the continental shelf is 20 

miles offshore farther south in Quinault territory, the District Court concluded that 

Quinault’s U&A extended “30 miles from shore” throughout its U&A.  Id. at 1117.   

With respect to Quileute fur sealing, the District Court summarized its 

findings as follows: “Numerous, remarkably similar reports of traditional Quileute 

sealing practices provide evidence that the Quileute were harvesting fur seals in 

substantial numbers each spring at the continental shelf break, 30 to forty miles from 

shore.”  Id. at 1102.  The findings rely on biological and physical landmarks, such 

as the path of “pelagic fur seal herds as they migrated along the 100 fathom line,” 

id., and the location of the “blue sea, reported to be forty miles.” Id.  The District 

Court again noted that the principal landmark, the continental shelf break, occurs “as 

close as 20 miles to shore at the Quinault canyon and upwards of 30 miles offshore 

further north.”  Id. at 1103.  The District Court took the greatest distance offshore, 

30 miles, and added an additional ten miles to the location of the continental shelf 

break to accommodate ethnographic accounts, and ultimately found that Quileute 
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fur sealing occurred “up to 40 miles offshore at and before treaty time.”  Id.  Despite 

the fact that 40 miles was based on the location of the continental shelf break “further 

north” in the Quileute territory, the District Court concluded that Quileute’s U&A 

extended “40 miles offshore” throughout its U&A.  Id. at 1117. 

 The District Court thus based its findings on ethnographic accounts and 

biological evidence, with the location of the continental shelf as a central aspect of 

the analysis.  The District Court found, and no party contests or appealed, that the 

continental shelf ranges from 20 to 30 miles offshore from Quinault and Quileute’s 

respective coastlines.   

 On remand, the District Court interpreted its own findings to refer to distances 

measured due west along latitudinal lines.  This was a reasonable interpretation of 

the words “from shore” and “offshore” given that a primary determinant was the 

distance to the continental shelf.  See, e.g., Quileute II, 129 F. Supp. 3d at 1085-

1086, 1103.  The only logical and consistent way to measure distances to the 

continental shelf is along a direct path due west from the coastline.  If one measured 

the distance to the shelf using a variety of angles, the distance would be meaningless 

because, from any given point on the coast, there is an unlimited variety of distances 

to the shelf.   

Judge Martinez did not rely on inferences about the paths travelled by tribal 

hunters.  Instead, he identified the “furthest distances to which the tribes customarily 
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travelled” that were associated with the presence of whales and seals, id. at 1117, 

and found that those distances constituted the outermost limits of their U&A, 

regardless of the routes they took to get there.  Because Judge Martinez’s 

interpretation of his own findings and conclusions, including the meaning of the 

terms “from shore” and “offshore” is entitled to deference, was eminently 

reasonable, and was consistent with this Court’s own interpretation of his findings, 

it should be affirmed.   Gates v. Gomez, 60 F.3d at 530.  

B. Appellants Provide No Support for Their Interpretation of the 
District Court’s Findings. 

 
Appellants claim that the revised boundaries “fail to reflect the 

multidirectional 40- and 30- mile fishing trips that the district court found Quileute 

and Quinault made at treaty times.”  Br. at 43.  Tellingly, Appellants provide no 

citation for this argument because they cannot – there is no such finding.  The only 

finding regarding multi-directional fishing trips extending over a certain distance is 

Finding 13.8, which concerned the location of Quileute’s northern boundary. See 

Quileute II, 129 F. Supp. 3d at 1109.  It supports a “multi-directional trip” extending 

about 10 miles north, but provides no support for 40-mile multi-directional trips 

from every point by Quileute or any multi-directional trips for Quinault.   

While the District Court cited Finding 13.8 to support the general statement 

that tribal fishermen “moved in all directions from the coastline” in its first 

boundary-line order (i.e., in the order that was reversed by this Court), that statement 
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was not a finding of fact from trial.  See QER 200.  That general statement does not 

establish that Quileute and Quinault travelled along 40- and 30-mile radii, but rather 

the general idea that hunters and fishermen travelled in multiple directions within 

the U&A.  As this Court held, this “general statement” is not a basis to expand 

Quileute and Quinault’s U&As: “Nor is the evidentiary gap solved by the court's 

general statement that ‘tribal fishermen did not only fish due west of their villages, 

but moved in all directions from the coastline.’”  Quileute III, 873 F.3d at 1169.  

Appellants attempt to buttress their arguments by attacking a strawman – that 

the District Court’s revised boundaries assume tribal hunters and fishermen “only 

traveled due west” and that “they traced the coastline 40 and 30 miles offshore once 

they were at sea.”  Br. at 47.  The District Court never made such a finding and the 

revised boundaries do not assume it.  Rather, as discussed above, the revised 

boundaries are based on the outermost distance to which the Tribes travelled to 

hunt whales and seals, regardless of the routes they took to get there.  See Quileute 

II, 129 F. Supp. 3d at 1111, 1117.8   

Appellants also cite the District Court’s general findings regarding tribal 

hunters searching for whales and seals, see Br. at 47-48, but these findings say 

                                           
8 Suquamish’s concern, Br. at 8-9, over “the district court’s effort to chart precise 
inviolable courses that tribes traveled in the ocean and in Puget Sound based purely 
on conjecture,” is similarly misplaced.  The District Court’s findings and the 
resulting boundaries are not based on assumptions or determinations of the exact 
courses tribal hunters and fishers travelled, but on the outermost locations reached. 
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nothing about 40- and 30- mile multidirectional trips in straight lines from the coast.  

For example, the District Court’s findings that Quinault whalers spent time “cruising 

for the animals,” and that whales sometimes dragged whalers “many miles out to 

sea,” Quileute II, 129 F. Supp. 3d at 1084, do not mean that whalers were cruising 

for whales or being dragged by whales more than 30 miles west of the coast.  To the 

contrary, the District Court cited reports that “‘[w]hales were most often encountered 

12 to 30 miles off shore,’” and found credible descriptions of whaling voyages taking 

place at distances “up to 30 miles offshore.”  Id. 1084-1085.  Indeed, the findings 

that whalers cruised for their prey and were dragged on unpredictable paths 

contradicts, rather than supports, a boundary based on linear 30-mile trips radiating 

from the coastline.   

In sum, the radial theory finds no support in the District Court’s findings or in 

the evidentiary record.  

C. The Relaxed Evidentiary Standard Applicable to U&A 
Determinations Did Not Mandate Use of the Radial Approach. 

 
Absent support in the District Court’s findings or the evidentiary record for 

the radial theory, Appellants suggest its use was somehow required by the relaxed 

evidentiary standard applicable to U&A determinations.  Br. at 23-27.  However, 

Appellants mistakenly conflate the evidentiary standard applicable to U&A 

determinations with the task of delineating boundaries.  Judge Martinez employed 

the proper standards at the different phases of the proceedings.   
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In the trial proceedings, when evaluating historical data to determine the 

extent of U&A, Judge Martinez applied a relaxed evidentiary standard and 

determined U&A to the outermost bounds allowed by the evidence – 30 miles 

“from shore” for Quinault and 40 miles “offshore” for Quileute.  See Quileute II, 

129 F. Supp. 3d at 1111, 1117.9  Appellants did not appeal those determinations or 

the evidentiary standard Judge Martinez employed in making them.10   

Once the Court made those determinations, no rule dictated that it had to again 

put its thumb on the scale in favor of the Appellants in drawing boundary lines 

consistent with those determinations.  As this Court held, the boundary lines must 

simply be “fair and consistent with the court’s findings.”  Quileute III, 873 F.3d at 

1170.  

For the reasons discussed above, the radial theory is not supported by and is 

inconsistent with the District Court’s findings.  Because the boundary lines must be 

                                           
9 He reached these conclusions despite evidence that Quinault harvested 

whales and seals and Quileute harvested seals closer to shore.  See, e.g., id. at 1084-
1085 (anthropological reports of Quinault whaling “as much as 25 miles” out, an 
account of Quinault whaling “up to twenty miles offshore,” evidence that whales 
were available within 20 miles offshore in the southern portion of Quinault territory, 
and a report that Quinaults had to go “ten to twenty-five miles offshore to hunt fur 
seals:); 1102-1103 (discussing biological evidence for Quileute fur seal harvests 
“upward of 30 miles offshore” and “off the continental shelf 30 or more miles from 
shore, an anthropological report that Quileute sealers “had to [go] from twelve to 
thirty miles into the open sea,” and this Court’s conclusion in 1945 that Quileute 
sealers hunted fur seals along the 100 fathom line).   

 
10 Appellants argue they hunted beyond the continental shelf at distances more 

than 40 and 30 miles offshore, Br. at 48-49, but the outermost distances are no longer 
subject to appeal. 
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consistent with the Court’s findings, the relaxed evidentiary standard that applied 

when the District Court made its findings provides no basis for using the radial 

approach to alter and materially expand the District Court’s unchallenged findings.   

D. Makah Does Not Mandate Use of the Radial Approach. 

Appellants also devote considerable effort to arguing that the radial approach 

is somehow mandated by Makah.  Appellants claim, based on alleged evidence from 

the 1982 proceedings, that the Makah determination encompasses the radial theory 

and, as a result, the District Court was bound to employ the radial theory when 

drawing Appellants’ boundaries.    

The contention that Makah employed or even contemplated the radial theory 

is baseless.  In the prior proceedings before this Court, Appellants specifically 

disclaimed the radial theory and its use in Makah, and instead contended that 

Makah’s longitudinal approach was the status quo method and law of the case:   

Contrary to Makah’s assertion, Quileute and Quinault did not present a so-
called ‘radial theory’ for the first time in their reply regarding their proposed 
boundaries …. Neither Quileute nor Quinault advocated the Court adopt 
boundaries patterned after the ‘radial’ maps, explaining that ‘this 
methodology would be a departure from the status quo methodology [i.e., 
Makah’s longitudinal approach] and would violate the law of the case.’   

 
Nos. 15-35824 & 15-35827, Response Br. at 116 (ECF 55) (emphasis added).  Now, 

having lost the argument that Makah’s use of the longitudinal approach mandated 

its use here, Appellants argue that Makah actually used a different approach – the 
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radial theory – and that this different approach must be followed here.  This argument 

also lacks merit.   

Appellants premise their argument on the claim that, in Makah, Makah only 

presented evidence of “three isolated fishing banks … and indicating generally that 

it went ‘out of sight of land’ for whales,” see Br. at 27-28, and “did not submit any 

other evidence supporting its western or southern boundaries,” id. at 28.  Based on 

this premise, Appellants argue the Makah boundary must have encompassed 40-mile 

radial trips, and therefore the Appellants’ determination should as well.  There are 

multiple problems with this argument.   

First, the Makah court never mentioned any of this – it never suggested its 

boundary determination rested on multidirectional trips of a specified distance from 

points along the coast, see 626 F. Supp. at 1466-68, and, as Appellants themselves 

point out, that theory would not fully support the Makah boundary.  See Br. at 32 

(“[u]nder the ‘multidirectional’ approach, Makah’s overage amounts to 297 square 

miles”).   

Second, Appellants misstate the evidence and findings regarding Makah’s 

boundary.  Makah was a supplemental proceeding.  In Final Decision I, the Court 

had already found that Makah had “a thriving commercial maritime economy which 

was well established prior to 1855,” that “[m]ost of their subsistence came from the 

sea where they fished for salmon, halibut and other fish, and hunted for whale and 
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seal,” and that they carried on an “extensive marine trade,” including “at Vancouver 

Island.”  U.S. v. Washington, 384 F. Supp. at 363-64.  In addition, the Court had 

found that Makah’s U&A “extended out in the ocean [from the Strait of Juan de 

Fuca] … and then south along the Pacific Coast to an area intermediate to Ozette 

Village and the Quileute Reservation ….”  Id. at 364. 

The Court supplemented these findings in Makah, finding “that the Makah 

regularly fished at known fishing banks some 30 to 40 miles offshore” and that its 

U&A specifically included “the waters of 40 Mile Bank” out to longitude 125°44’ 

W.  626 F. Supp. at 1467.  No party contested the sufficiency of the evidence to 

establish a boundary 40 miles west of the coast, and no party contested the use of a 

longitudinal line as a boundary.  As this Court explained, the Makah court “drew 

longitudinal boundaries … ‘[o]n the basis of all evidence submitted and reasonable 

inferences drawn therefrom …’” and confirmed that the lines appropriately reflected 

‘with some certainty the extent of the area which the Court intend[ed] to encompass 

within its determination of a tribe’s treaty-secured fishing area.’”  Quileute III, 873 

F.3d at 1169.   

The evidence before the Makah court included a supplemental report from 

anthropologist Dr. Barbara Lane and testimony of tribal elders regarding the location 

of various fishing banks, including 40-Mile Bank northwest of Cape Flattery.  See 

QER 690 (“That the Makah regularly fished at known fishing banks some thirty or 
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forty miles offshore appears to be well documented”); QER 698 (Makah fashioned 

lines for deep sea fishing that were 80 to 100 fathoms long); QER 681 (“[i]n contrast 

to their neighbors in Washington, the Makah often remained at sea overnight and 

even for days at a time on fishing expeditions”); QER 682-83 (describing Makah’s 

seaworthy canoes and methods of navigating at night); QER 691, 694-95 

(contemporaneous evidence of Makah’s use of halibut banks 30 to 36 miles off the 

coast); QER 682-683 (Makah shared their marine orientation with their Nootkan-

speaking relatives on Vancouver Island); QER 700 (report of Makah fishing off 

Vancouver Island); QER 725-26, 731 (accounts from Tribal elders referencing 

fishing at “40 Mile Bank” and the ability to travel up to 100 miles offshore).   

Appellants’ insistence that the Court’s extension of Makah’s western 

boundary north from the area off the U.S. coast at Cape Flattery to Vancouver Island 

rested on the radial theory (even though the Court never mentioned that theory) 

ignores important evidence from the original and supplemental proceedings 

regarding Makah’s fisheries, including evidence of Makah fishing west of the Strait 

of Juan de Fuca, at 40-Mile Bank, and near Vancouver Island (where Makah also 

traded with their relatives).  In Makah, Quileute itself argued the evidence supported 

a western boundary 100 miles offshore – without mentioning the radial theory.  MER 

34-37.   
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Similarly, Appellants’ insistence that Makah’s southern boundary silently 

rested on the radial theory ignores evidence presented in the original proceedings, 

on which the Court found that Makah’s U&A extended south to an area between 

Ozette and the Quileute Reservation.  Makah had no occasion to present additional 

evidence regarding its southern boundary in Makah because it negotiated an agreed 

southern boundary with Quileute, which was consistent with the Court’s original 

finding and was not challenged by any other party.  See MER 33-34.   

Third, this Court has already rejected reliance on Makah to determine the 

western boundaries in this case.  In the prior appeal, Appellants argued that Makah 

required the use of longitudinal lines for their western boundaries.  This Court ruled: 

“[a]lthough longitudinal lines were used to mark the Makah's western boundaries in 

a separate case, nothing in that case suggests that longitudinal lines are the required 

methodology… A different approach is warranted here to account for the 

dissimilarities between the cases.”  Quileute III, 873 F.3d at 1169 (emphasis 

added).  And, it stated expressly that “the law does not dictate any particular 

approach or remedy” for the District Court to follow in drawing boundaries in this 

case; what is required is that the boundaries be “fair and consistent with the court’s 

findings” in this case.  Id. at 1169-1170.  Because the radial theory is not supported 

by the District Court’s findings in this case, it cannot be imposed by Appellants’ 

reading of Makah. 
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III. The District Court Did Not Err in Drawing Western Boundaries that 
Precisely Matched Its Findings, as Opposed to Using Straight Lines that 
Approximated the Shape of the Coast. 
 
For the reasons discussed above, the District Court properly drew boundaries 

that “paralleled” or “tracked” the coastline.  The remaining issues in this appeal turn 

on whether the District Court properly drew lines that mirrored the coastline, or 

whether it was required to draw straight-line boundaries that merely approximated 

the coastline. 

As Appellants point out, in the post-trial proceedings in the District Court and 

in the prior appeal, Makah proposed boundaries that used straight lines that roughly 

approximated the shape of the coast (lines that Quileute and Quinault vehemently 

opposed at the time).  On remand, the District Court elected to employ the State’s 

competing approach, which mirrors the contours of the coast.  While this was not 

Makah’s proposal, it was a reasonable path that matched the District Court’s 

findings, does not constitute clear error, and was well within the bounds of this 

Court’s order and Judge Martinez’s discretion.   

As explained above, using a precise mirror of the shoreline matches the factual 

findings, which relied on distances to biological and physical landmarks as measured 

due west from the shore.  It is also fair to the parties and practical for modern fishing.  

In these contentious proceedings, if Judge Martinez had used straight lines that 

roughly paralleled the coast, they would have exceeded or fallen short of his 40- and 
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30-mile findings at various points, resulting in at least some “error rate,” either 

adding to or subtracting from the U&As established in his findings.  He therefore 

understandably took a cautious and exactingly fair approach by tethering the 

boundary exactly to his finding that the outermost limit of Quileute’s U&A was 40 

miles offshore and the outermost limit of Quinault’s U&A was 30 miles offshore. 

Appellants criticize this approach on various grounds, but none has merit.   

A. The District Court Was Not Required to Use Straight Lines or Any 
Other Specific Methodology in Drawing the Boundaries.   
 

Appellants first argue that the methodology employed by the District Court 

was impermissibly distinct from that used in previous cases, notably Makah.  

Appellants (Br. at 23-24) rely on language in the District Court’s Memorandum 

Opinion stating that “it is not possible to document the precise outer bounds at which 

Quileute regularly harvested fur seals before and after treaty time,” and other 

statements to the same effect in Makah, 626 F. Supp. at 1467, and other boundary 

determinations.    

 However, as already explained Appellants confuse the task of determining 

U&A boundaries at trial and drawing lines that are consistent with those boundaries.  

Although the District Court found it was not possible to “document” the precise 

outer bounds at which Quileute regularly harvested fur seals, it went on to state (in 

the very same finding) that Quileute sealers, like the Quinault, “concentrated at the 

continental shelf break adjacent to their territory,” that the shelf break was “as close 
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as 20 miles to shore at the Quinault canyon and upwards of 30 miles offshore further 

north,” and that “[t]hese geographic markers, coupled with the ethnographic 

accounts, support a reasonable inference that Quileutes were fur sealing on a regular 

and customary basis up to  40 miles offshore at and before treaty times.”  Quileute 

II, 129 F. Supp. 3d at 1103.  The District Court then concluded that the western 

boundary of Quileute’s U&A was “40 miles offshore” based on evidence showing 

“the furthest distances to which [it] customarily travelled” to harvest fur seals.  Id. a 

1117.  As discussed above, the District Court followed a similar approach in 

concluding that Quinault’s western boundary was 30 miles from shore.  Id.   

Once the District Court made those findings, there was no requirement that it 

implement them by drawing boundaries using straight lines or any other 

methodology.  See Quileute III, 873 F.3d at 1169 (“the law does not dictate any 

particular approach or remedy”).  Because this is the law of the case, Appellants’ 

argument that the District Court was required to use straight-line boundaries that 

extended their U&As beyond the areas encompassed by the District Court’s findings 

lacks merit.  See U. S. v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997) (“Under the 

‘law of the case’ doctrine, ‘a court is generally precluded from reconsidering an issue 

that has already been decided by the same court, or a higher court in the identical 

case.’”). 

B. The District Court’s Boundaries Are Not Overly Precise.   
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 Appellants argue that, as a matter of law, the revised boundary determination 

is overly precise and therefor unlawful.  Br. at 24-27.  This argument fails for several 

reasons. 

 After making findings and conclusions regarding the western boundaries of 

Appellants’ U&As, Judge Martinez provided that, “in order to delineate the 

boundaries with certainty, the Court directs counsel for the Quinault and the 

Quileute to file notice with the Court of the precise longitudinal coordinates 

associated with the boundaries set forth herein.”  129 F. Supp. 3d at 1117 (emphasis 

added).  No party argued that boundary lines should not be delineated “with 

certainty” or should not be “precise.”  Rather, each party suggested differing, but 

precise, boundary lines.  On appeal, this Court recognized that Judge Martinez had 

“endeavored to draw precise boundaries where the tribes could fish,” and did not 

criticize that effort.  Quileute III, 873 F.3d at 1168.  The order on remand is to “draw 

boundaries,” id. at 1170, suggesting that this Court envisioned a determination of 

precise lines rather than a generalized description of landmarks or some other, 

imprecise approach.  Since the District Court, this Court, and all parties have 

recognized the need for precise boundaries, Appellants’ assertion that the District 

Court’s boundaries are overly precise lacks merit.   

Indeed, demarcation of precise boundary lines is a matter of common sense.  

The purpose and function of demarcating a boundary is to define specific locations 
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where fishing either is or is not allowed.  The boundary must by its very nature be 

precise.  See U. S. v. Vasarajs, 908 F.2d 443, 449 (9th Cir. 1990) (stating that where 

a line has legal consequences, the boundary must be set with sufficient clarity to 

provide reasonable notice to those affected).        

An imprecise boundary serves to create confusion and litigation.  For instance, 

while Appellants cite as a positive example the Suquamish’s imprecise U&A 

description, see Br. at 33, that description has generated numerous disputes resulting 

in multiple sub-proceedings and appeals.  See U. S. v. Washington, No. C70-9213, 

2015 U.S. Dist. LEXIS 72357, at *35 (W.D. Wash. June 3, 2015) (describing sub-

proceeding 05-03, principally involving Tulalip and Suquamish, and sub-proceeding 

05-04, principally involving Upper Skagit and Suquamish); Tulalip Tribes v. 

Suquamish Indian Tribe, 794 F.3d 1129 (9th Cir. 2015); Upper Skagit Indian Tribe 

v. Suquamish Indian Tribe, 871 F.3d 844 (9th Cir. 2017).  The whole reason to make 

a boundary determination is to set boundaries, not spur further litigation.    

 While Appellants cite authority stating it is not always necessary for a 

boundary line to be precise given gaps in historical evidence, Appellants cite no 

authority supporting the converse proposition: that it is unlawful for a boundary line 

to be overly precise.  The only cited case, U. S. v. Michigan, 471 F. Supp. 192, 259 

(W.D. Mich. 1979), is inapt.  The treaty at issue in that case secured “the right of 

hunting on the lands ceded, with the other usual privileges of occupancy, until the 

  Case: 18-35369, 11/09/2018, ID: 11083857, DktEntry: 29, Page 56 of 66



51 
 

lands is required for settlement.”  Id. at 235.  The court held that “the other usual 

privileges of occupancy” included the right to fish in the ceded waters of the Great 

Lakes and that that right remained in force because “the ceded water areas of the 

Great Lakes have obviously not been required for settlement.”  Id. at 259.  Its further 

holding that “the right cannot be limited in any artificial manner to imaginary and 

unrealistic boundaries within the area of cession,” id. (emphasis added), was a 

straightforward application of the treaty language, which secured the right “on the 

lands ceded.”  In this case, the right of taking fish is secured at “usual and 

accustomed grounds and stations” and no court has ever held that it is impermissible 

to define those grounds with precision.11    

In sum, the District Court followed precedent in U.S. v. Washington by 

applying a relaxed standard to determining the extent of the Appellants’ U&A, and 

then drew a fair boundary that exactly reflected its findings and this Court’s 

direction.  There was nothing erroneous in that approach.   

C. The District Court’s Boundaries Are Not Impractical.  

                                           
11 Appellants also state (Br. at 8 n.3, 58-60) that federal fishing regulations for 

ocean U&A have long employed straight longitudinal lines.  However, NMFS stated 
repeatedly that its regulatory boundaries were not intended to control the Court’s 
U&A determinations and, in rulings not challenged on appeal, the District Court 
agreed that the federal regulations have no bearing in these proceedings.  See 
Quileute I, 88 F. Supp. 3d at 1207, 1218-1219.  Moreover, this Court’s holding that 
there is no required methodology for drawing the boundaries, Quileute III, 873 F.3d 
at 1169, is inconsistent with any claim that the federal regulations require use of 
straight-line boundaries.  NMFS has revised Quileute and Quinault’s boundaries to 
reflect the District Court’s order and did not take issue with their alleged complexity 
or impracticality.  See 83 FR 53827-28. 
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 In the post-trial proceedings, Makah and the State submitted declarations that 

described complex boundaries used in modern fisheries management and explained 

that their proposed boundaries would be workable even with basic navigation 

equipment.  QER 250-251, 256-257, 266-284, 296-297.  Appellants claim the State’s 

evidence was inadmissible and unsubstantiated, and that the district court erred in 

relying on it.   

However, Appellants had the opportunity to respond to this evidence in the 

post-trial proceedings and failed to do so.  In ten pages of briefing on reply, a 

supporting declaration, and multiple exhibits, spanning 45 pages total, see QER 202-

247, Quileute and Quinault did not object to the State’s declarations as inadmissible, 

and did not provide any rebuttal testimony demonstrating that the State’s proposed 

boundary was impractical.  Appellants now claim that they “did not (and could not) 

detail the litany of issues with the proposal in the 10 pages they were given to 

respond to the 63 pages of briefs and declarations from Makah and the State.”  Br. 

at 46.  That argument falls flat, given that the Appellants had unlimited ability to 

submit declarations, and did so.  See QER 202-216 (Second Declaration of Garrett 

L. Rasmussen).  Even in the voluminous filings on motions for a status conference 

and reconsideration, see QER 116-188, Appellants and Interested Parties failed to 

object to the admissibility of the State’s evidence or provide any affirmative 

evidence that modern day Quileute and Quinault fishermen lack the ability to abide 
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by the boundaries.  Having failed to object or provide any affirmative evidence, 

Appellants’ arguments are late and waived.  Dream Palace v. Cty. of Maricopa, 384 

F.3d 990, 1005 (9th Cir. 2004).  

Furthermore, for all their protestations about the absence of precedent for 

anything other than straight boundary lines, Appellants simply disregard the U.S.-

Canada EEZ line that constrains Makah (and all other U.S. and Canadian fishermen).  

As depicted in this Court’s decision, it is not a straight line.  Quileute III, 873 F.3d 

at 1168-1169. 

D. The District Court Did Not Err in Failing to Fix the Boundaries 
Based on the Location of the Coastline in 1855.   

 
Appellants argue that “[t]he Treaty mandates that boundaries must be fixed as 

of 1855,” and as a result a boundary based on today’s coast is per se unlawful.  Br. 

at 34.  There are many problems with this argument, foremost of which is that the 

Appellants never made the argument before the motion for reconsideration on the 

revised boundary, and never at any stage introduced evidence as to where the 

coastline might have been in 1855 or where it might be in the future.  The argument 

is therefore waived.  Dream Palace, 384 F.3d at 1005. 

It is telling that the Appellants rely on general descriptions of climate change 

from judicial decisions and extra-record documents found on the internet, see Br. at 

35 n. 11, rather than evidence in the record before the District Court.  Most damning, 

however, is the fact that the boundaries Quileute and Quinault advocated in the post-
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trial proceedings, on remand, and even in their opening brief in this appeal are based 

on the current coastline.  See Br. at 39 (map showing example of radial theory, with 

lines emanating from present-day La Push), 69 (requesting entry of a boundary based 

on radial theory).  As correctly determined by Judge Martinez in denying the motions 

for reconsideration, Appellants’ arguments concerning past and future shorelines 

were not timely raised and thus waived. QER 4. 

 Appellants’ proposal raises complex issues that should not be addressed 

unless and until there is record evidence of a material shift in the coastline.  For 

example, if U&As must be fixed based on geographic features in 1855, and if the 

coastline retreated eastward, new tidelands and rich nearshore habitats would not be 

added to the Tribes’ U&As, because those areas did not exist in 1855.  This would 

create a bizarre outcome in which shellfish beds, estuaries, and tidal zones would be 

excluded from each tribe’s U&A over time.  Similarly, as rivers shifted (which they 

do rapidly in the wide valleys of the Olympic Peninsula), tribes would be left with 

rocky dry river beds and unable to fish in new stream channels.12  These and other 

complex issues should be addressed when a tribe presents evidence of an actual shift 

in the coastline, not based on extra-record speculation about what might happen in 

the future.   

                                           
12 For more information on the phenomenon of “channel migration” in 

Washington, consult https://ecology.wa.gov/Water-Shorelines/Shoreline-coastal-
management/Hazards/Stream-channel-migration-zones.   
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IV. The District Court Did Not Abuse Its Discretion in Denying the Motions 
for Reconsideration.   
 
Appellants argue the District Court abused its discretion by denying the 

motions for reconsideration, based on alleged manifest error, the presence of new 

law and facts (this Court’s decision in Quileute III), and because Appellants were 

not allowed to reply to Makah’s response.  Br. at 61.  The decision to deny a motion 

for reconsideration is given great deference on appeal, and under applicable case law 

and local civil rules, motions for reconsideration are disfavored and usually denied.  

See, e.g., Goodstein, 509 F.3d at 1051; W.D. Wash. LCR 7(h)(1).   

As discussed above, the District Court did not commit error, much less 

manifest error.  And Quileute III was not “new law” because the District Court 

expressly made its determination “[i]n light of the analysis and instructions of the 

Ninth Circuit Court of Appeals.”  QER 20.   

Under the Western District of Washington’s local rules, a judge has discretion 

whether to allow a reply on a motion for reconsideration.  W.D. Wash. LCR 7(h)(3).  

Because local rules “not only implement due process and other statutory rights but 

also promote efficiency,” the courts of appeals “permit the district court broad 

discretion in determining their requirements.”  U.S. v. DeLuca, 692 F.2d at 1281. 

 Appellants argue it was an abuse of discretion to deny them a reply because 

the District Court relied on Makah’s response in denying the motions for 

reconsideration.  Br. at 68.  In its order, the Court stated that, “[f]or the reasons stated 
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by Makah, the approach advocated by the Quileute is not based upon appropriate 

record evidence.”  QER 4 (citing QER 101-109).  However, Appellants had a full 

opportunity to present “appropriate record evidence” in moving for reconsideration, 

and there was no requirement that the District Court give them a second opportunity 

to do so, regardless of what Makah stated in its response.   

Makah’s response argued there was no basis in the District Court’s findings 

or the evidentiary record for the radial approach.  QER 100-101.  As a back-up 

argument, Makah contended that if the radial theory was used, it had to be based on 

documented whaling and sealing villages, but that Quileute and Quinault were 

relying on maps that simply drew radial lines from the coastline without identifying 

any such villages.  QER 101-102.  Makah then identified specific whaling and 

sealing villages based on its review of the record, and submitted maps showing that, 

if the radial approach was based on those villages the result would not be 

significantly different than the District Court’s boundaries.  QER 102-105 & n.1.13  

Appellants’ abuse-of-discretion argument focuses on Makah’s back-up 

argument, and their desire to rebut Makah’s identification of Quileute whaling and 

sealing villages and the resulting maps.  The controlling issue on appeal, however, 

is whether there were findings or record evidence to support the radial approach in 

                                           
13 Appellants’ assertion that Makah conceded “the coastline-tracing 

boundaries” prevent them from fishing in their U&A, Br. at 65-66, mischaracterizes 
Makah’s position. 
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the first place, and Appellants make no showing that they were prevented from 

making their arguments on that issue in the District Court.  Even as to Makah’s back-

up argument, Appellants’ difficulty stems from their failure to submit appropriate 

evidence of the villages on which they were relying with their motions for 

reconsideration.  See pp. 17-18, supra.  Having failed to do so, they cannot fault the 

District Court for failing to give them a second bite at the apple. 

  Judge Martinez’s management of his docket and briefing schedule was 

within his discretion.  Given that he had already heard Appellants’ arguments 

supporting the radial theory (first in the post-trial submissions and then in the 

motions for reconsideration), and had directed that no replies would be filed, he 

made a reasonable decision not to allow further briefing.  There was no abuse of 

discretion.  

CONCLUSION 

The District Court’s revised boundaries should be affirmed.      

  

Respectfully submitted, 

       ZIONTZ CHESTNUT 
 
       s/ Marc D. Slonim 
        
       Marc Slonim 
       Wyatt F. Golding  
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STATEMENT OF RELATED CASES 

So far as the Makah Tribe is aware, the Statement of Related Cases set forth 

by Appellants identifies all cases that would be deemed related to this case under 

Ninth Circuit Rule 28-2.6.     

 Dated: November 9, 2018 

ZIONTZ CHESTNUT 
 
      /s Marc D. Slonim 

       Marc D. Slonim, WSBA No. 11181 
       Wyatt F. Golding, WSBA No. 44412 
       Attorneys for Makah Indian Tribe 
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       Wyatt F. Golding, WSBA No. 44412 
       Attorney for Makah Indian Tribe 

  

  Case: 18-35369, 11/09/2018, ID: 11083857, DktEntry: 29, Page 65 of 66



60 
 

CERTIFICATE OF SERVICE 

I certify that on November 9, 2018, I electronically filed the foregoing 

Response Brief of Appellee Makah Indian Tribe with the Clerk of the Court for the 

United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF 

system. 

 I certify that all participants in the case are registered CM/ECF users and that 

service will be accomplished by the appellate CM/ECF system. 

 Dated: November 9, 2018. 

      ZIONTZ CHESTNUT 
 
      /s Cara Hazzard 

       Legal Assistant 
 

  Case: 18-35369, 11/09/2018, ID: 11083857, DktEntry: 29, Page 66 of 66


