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Jurisdictional Statement 
 

A. The District Court’s Jurisdiction 
The district court had jurisdiction under 28 U.S.C.A. § 1331. That 

statute provides that “[t]he district courts shall have jurisdiction of all 
civil actions arising under the Constitution, laws, or treaties of the 
United States.”  28 U.S.C.A. § 1331. And EMC’s claim — a challenge to 
tribal court jurisdiction — arises under federal law. See Nat’l Farmers 

Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985) (“The 

question whether an Indian tribe retains the power to compel a non-
Indian . . . to submit to the civil jurisdiction of a tribal court is one that 
must be answered by reference to federal law and is a ‘federal question’ 
under § 1331.”).  

Moreover, while “considerations of comity . . .” and the “federal policy 

supporting tribal self-government . . .” sometimes require “a federal court 
to stay its hand . . .”, they did not restrain the district court in this 
instance. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 15-16 (1987). Before 
seeking relief in federal court, EMC exhausted its tribal court remedies 
by first challenging tribal court jurisdiction in a motion to dismiss filed 
with the Navajo Tribal Court and then by raising the issue in a petition 

for a writ of prohibition filed with the Navajo Supreme Court. These 
proceedings gave the Navajo Tribal Court “a full opportunity to 
determine its own jurisdiction.” Nat’l Farmers Union Ins. Cos., 471 U.S. 
at 857; see also Ford Motor Co. v. Todecheene, 488 F.3d 1215, 1217 (9th 
Cir. 2007)(“Ford will be deemed to have exhausted its tribal remedies 
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once the Navajo Nation Supreme Court either resolves the jurisdictional 
issue or denies a petition for . . . review . . . .”). 

 Yet, even if EMC had not exhausted its tribal court remedies, the 

district court nevertheless properly decided the jurisdictional issue. 
Exhaustion is not required “‘[w]hen . . . it is plain that no federal grant 
provides for tribal governance of nonmembers’ conduct . . . so the 
exhaustion requirement ‘would serve no purpose other than delay.’” 
Nevada v. Hicks, 533 U.S. 353, 369 (2001) (quoting Strate v. A-1 

Contractors, 520 U.S. 438, 459-460, and n. 14 (1997)). And here, it is plain 
that the Navajo Nation has no ability to regulate or adjudicate the off-
reservation sale and administration of insurance policies by an insurer 
with no tribal affiliation to insureds with no tribal affiliation. As such, 
exhaustion would serve no purpose other than delay. 

B. The Court of Appeals’ Jurisdiction 

The Court of Appeals has jurisdiction under 28 U.S.C.A. § 1291. That 
statue provides that “[t]he court of appeals . . . shall have jurisdiction 
from all final decisions of the district courts . . ..” 28 U.S.C.A. § 1291. And 
the district court’s April 4, 2019 order granting EMC’s motion for 
summary judgment is a final decision, i.e., it terminated the litigation on 

the merits and left the court with nothing more to do. Gelboim v. Bank of 

Am. Corp., 135 S.Ct. 897, 902 (2015) (citing Swint v. Chambers Cnty. 

Com’n, 514 U.S. 35, 42 (1995) and Catlin v. U. S., 324 U.S. 229, 233 
(1945)). 

C. Filing Dates 

The district court filed its decision on April 4, 2019. And the Navajo 
Nation filed its notice of appeal on April 22, 2019. Thus, the appeal is 
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timely — within 30 days of the final decision — under Fed. R. App. P. 
4(a)(1). 

D. Appealable Order 

The Navajo Nation appeals from a district court order that terminated 
the action by disposing of all parties and all claims. Such an order is an 
a “final decision” from which an appeal may be taken under 28 U.S.C.A. 
§1291. See Gelboim, 135 S.Ct. at 902. 

Statement of the Issues 
 

A. Does the Navajo Tribal Court have subject matter 
jurisdiction over EMC, an insurer that was not subject to 
tribal regulation when it issued its policies, did not engage 
in conduct on tribal land, and did not conduct business with 
the tribe or its members? 

 
Statement of the Case 

 
A. Facts 
This case involves the Navajo Tribal Court’s attempt to exercise 

jurisdiction over EMC, an Iowa-based insurer that: (1) has no tribal 
affiliation; (2) did not insure the tribe, tribal members, tribal 
organizations, or tribal property; and (3) did not engage in any conduct 

on tribal land. (R. 1; 1-2 at 94) The case, as it relates to EMC, is 
essentially a dispute over the scope of insurance coverage under two 
commercial general liability policies to which the Navajo Nation is not a 
party. (R. 1-2 at 94) 

More broadly, the case concerns a parcel of land near highway 7 in 
Chinle, Arizona. (Id. at 95) It is tribal trust land located entirely within 

the boundaries of Navajo Indian Reservation. (Id.)   
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In approximately 1955, the Navajo Nation leased the land to several 
tribal members, who thereafter operated a gas station and convenience 
store on the site. (Id.) In 1997, these tribal members subleased the land 

to Pic-N-Run, a company based in Flagstaff, Arizona, which took over the 
gas station and convenience store operations. (Id.) 

As originally constructed, the gas station featured several 
underground storage tanks (“USTs”). (Id.) In 2004, Pic-N-Run decided to 
replace the USTs with above-ground storage tanks (“ASTs”). (Id.) Pic-N-

Run hired Service Station Equipment and Sales, Inc. (“SSES”) to carry 
out the conversion. (Id.) And at the same time Pic-N-Run separately hired 
Milam Building Associates (“Milam”) to make other renovations. (Id.) 

When they performed this work, neither SSES nor Milam had any 
tribal affiliation. (Id. at 94) SSES was “a non-Indian Arizona corporation 
whose officer was . . . a non-Indian.” (Id.) And Milam was “a non-Indian 

Texas corporation whose officers are . . . both non-Indians.” (Id.) 
But both had procured commercial general liability policies, from 

EMC. (Id.) EMC, like its insureds, had no tribal affiliation. (Id. at 94-95) 
It was not “a member or member entity of the Navajo Nation.” (Id. at 94) 
It did “not have a contractual relationship with the Navajo Nation.” (Id.) 

And it issued both policies from locations (Show Low, Arizona and 
Flagstaff, Arizona) that are not within the Navajo Indian Reservation. 
(Id. at 95) 

In March 2005, one of Milam’s subcontractors, Shiprock 
Construction Company, accidentally breached a fuel line. (Id. at 96) This 

breach, which went undetected for five months, allowed more than 15,000 
gallons of gasoline to leak into the ground. (Id.) 
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After discovering the leak, Shiprock’s insurer and others 
investigated the cause of the breach and the extent of the damage. (Id.) 
During this investigation, they determined that the March 2005 breach 

was not the only leak. (Id.) Indeed, they found that multiple leaks had 
occurred on the site “from the mid-1940s to the mid-1980s and between 
1974 and 1978.” (Id.) 

In August 2009, the United States Environmental Protection 
Agency issued an administrative order (the “EPA Order”) under what’s 

commonly known as the Resource Conservation Recovery Act (“RCRA”). 
(Id.) The EPA Order implicated various potentially responsible parties 
(“PRPs”), including Milam’s officers, Shiprock, the tribal members who 
originally operated the gas station owned then subleased the land to Pic-
N-Run, and Pic-N-Run. (Id.) But neither SSES nor EMC was subject to 
the EPA Order. (Id.) 

B. Procedural History 
In November 2013, the Navajo Nation brought an action in Navajo 

Tribal Court seeking monetary damages and “nályééh” arising from the 
fuel leak. (Id. at 61-80 and 96) The defendants named in the tribal-court 
action included, among numerous other parties, Milam, SSES, and EMC. 

(Id.) 
In January 2014, EMC filed a motion to dismiss in tribal court. (Id. 

at 82-91) EMC argued that the tribal court lacked subject matter 
jurisdiction and that the Navajo Nation lacked standing. (Id.) In 
February 2018 — more than four years later — the tribal court denied 

the motion. (Id. at 103-118) 
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On March 9, 2018, EMC filed a petition for writ of prohibition with 
the Navajo Supreme Court. (Id. at 120-139) On March 25, 2018, the 
Navajo Supreme Court denied the petition. (Id. at 141-142.) 

On May 25, 2018, EMC filed its complaint in district court seeking 
declaratory and injunctive relief. (R. 1) Thereafter, the parties filed cross-
motions for summary judgment. (R. 15; 22) And on April 4, 2019, the 
district court filed a written decision granting EMC’s motion. (R. 32) 

Summary of Argument 

As a “general proposition” . . . “the inherent sovereign powers of an 
Indian tribe do not extend to the activities of nonmembers of the tribe.” 
Montana v. U. S., 450 U. S. 544, 565 (1981). As such, “efforts by a tribe 
to regulate nonmembers, especially on non-Indian fee land, are 
‘presumptively invalid.’” Plains Commerce Bank v. Long Family Land 

and Cattle Co., 554 U.S. 316, 330 (2008)(quoting Atkinson Trading Co., 

Inc. v. Shirley, 532 U.S. 645, 659 (2001)). 
That said, the presumption is not absolute. Id. In fact, in the Ninth 

Circuit there are two distinct frameworks for determining whether a 
tribal court may exercise jurisdiction over a non-tribal member.  These 
are the right-to-exclude framework explained in Water Wheel Camp 

Recreational Area, Inc. v. LaRance, 642 F.3d 802 (9th Cir. 2011) and 
Window Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894 (9th Cir. 2017) 
and the framework created by Montana’s two exceptions.  

Here, neither framework supports the Navajo Tribal Court’s 
attempt to exercise jurisdiction over EMC. Jurisdiction under the right-

to-exclude framework fails because the Navajo Nation did not have the 
ability to regulate EMC’s off-reservation insurance business and EMC 
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did not engage in conduct on tribal land. And, jurisdiction under 
Montana’s framework fails because EMC did not insure the tribe or its 
members; did not engage in conduct on tribal land; and did not engage in 

conduct that threatened the tribe’s political integrity, economic security, 
health, or welfare.     
 Thus, the presumption controls and the Navajo Tribal Court may 
not properly exercise jurisdiction over EMC. Indeed, as the district court 
correctly noted, “[n]o court has ever recognized tribal jurisdiction under 

the circumstances presented here, where an insurance company simply 
sold a policy to a non-tribal member.” Employers Mut. Cas. Co. v. Branch, 
381 F. Supp. 3d 1144, 1146 (D. Ariz. 2019).  

Accordingly, EMC asks that the Court affirm the district court’s 
decision.  

Argument 
A. Standard of Review 
“A district court’s grant of summary judgment is reviewed de novo.” 

Big Horn Cnty. Elec. Co-op., Inc. v. Adams, 219 F.3d 944, 949 (9th Cir. 
2000). But “[a] decision will be upheld if it is correct, even if the lower 
court gave the wrong reason for the result.” Carter v. CMTA-Molders & 

Allied Health and Welfare Trust, 736 F.2d 1310, 1312 (9th Cir. 1984). 
Likewise, the Court reviews “questions of tribal court jurisdiction and 

exhaustion of tribal court remedies de novo . . ..” Grand Canyon Skywalk 

Dev., LLC v. ‘Sa’ Nyu Wa Inc., 715 F.3d 1196, 1200 (9th Cir. 2013). But 
“factual findings are reviewed for clear error.” Water Wheel, 642 F.3d at 
808.  
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B. Bedrock jurisdictional principles preclude the Navajo 
Tribal Court from exercising jurisdiction over EMC. 
 

It is a “bedrock principle” that “[t]he sovereign authority of Indian 

tribes is limited in ways that state and federal authority is not.” Plains 

Commerce Bank, 554 U.S. at 340. Indeed, unlike state courts, “[t]ribal 
courts are not . . . courts of general jurisdiction . . ..” Philip Morris USA, 

Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 937 (9th Cir. 2009); 
see also Hicks, 533 U.S. at 367. As such, “[t]ribal jurisdiction . . . generally 

does not extend to nonmembers.” Plains Commerce Bank, 554 U.S. at 
340. And “tribal jurisdiction is . . . cabined by geography: The jurisdiction 
of tribal courts does not extend beyond tribal boundaries.” Philip Morris, 
569 F.3d at 938. 

Applied here, these principles preclude the Navajo Nation from 
exercising jurisdiction over EMC. EMC has no tribal affiliation. Its 

insureds, Milam and SSES, have no tribal affiliation. The policies that 
EMC issued to Milam and SSES cover no specific tribal entity or tribal 
property. And EMC’s conduct (issuing the policies, evaluating coverage, 
and communicating with its insureds) occurred off tribal land.  

Arguing otherwise, the Navajo Nation urges the Court to find 

jurisdiction based on the tribe’s inherent right to exclude nonmembers 
from tribal land, Knighton v. Cedarville Rancheria of Northern Paiute 

Indians, 922 F.3d 892, 894 (9th Cir. 2019), and the second Montana 
exception for conduct that occurs on tribal land that threatens tribal 
interests. Montana, 450 U.S. at 565-566.  

But as the district court correctly concluded, this case does not fit 
within either framework. EMC simply did not do anything that the 
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Navajo Nation had the ability to exclude or regulate. It did not enter or 
direct activity at tribal lands. And it did nothing that directly threatened 
tribal members or tribal interests.  

C. The right-to-exclude framework does not support the 
exercise of tribal court jurisdiction because EMC did not 
engage in conduct on tribal land. 

 
 Courts have “long recognized that Indian tribes have sovereign 
powers, including the power to exclude non-tribal members from tribal 
land.” Window Rock, 861 F.3d at 899 (citing New Mexico v. Mescalero 

Apache Tribe, 462 U.S. 324 (1983)). Based on these sovereign powers, the 
Court has held “that a tribe’s right to exclude non-tribal members from 
its land imparts regulatory and adjudicative jurisdiction over conduct on 
that land.” Id. And to evaluate this aspect of tribal court jurisdiction, the 
Court has developed a distinct framework:  

Our caselaw has long recognized two distinct 
frameworks for determining whether a tribe has 
jurisdiction over a case involving a non-tribal 
member defendant: (1) the right to exclude, which 
generally applies to nonmember conduct on tribal 
land; and (2) the exceptions articulated in 
Montana [citation omitted], which generally apply 
to nonmember conduct on non-tribal land. 
 

Window Rock, 861 F.3d at 898.  
 Central to this framework is proof that the defendant engaged 
in conduct on tribal land. Id. Indeed, its importance is hard to 
overstate. In Window Rock, the Court found plausible tribal court 
jurisdiction over two school districts where “the schools operated by 

the Districts [were] located on tribal land over which the Navajo 
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Nation maintains the right to exclude . . ..” 861 F.3d at 904. In 
Water Wheel, the Court found tribal court jurisdiction in “an action 
to evict non-Indians who . . . violated their conditions of entry and 

trespassed on tribal land, directly implicating the tribe’s sovereign 
interest in managing its own lands.” 642 F.3d at 812 n.7. In Grand 

Canyon Skywalk, the Court found plausible tribal court jurisdiction 
where the “GCSD agreed [with a ‘tribally chartered corporation of 
the Hualapai Indian Tribe’] to develop and manage a tourist 

location on tribal land in exchange for a fee.” 715 F.3d at 1204.  In 
Allstate Indem. Co. v. Stump, 191 F.3d 1071 (9th Cir. 1999), the 
Court found “a colorable jurisdictional issue” where “the insured 
and injured parties . . . were tribal members who lived on the 
reservation; the accident occurred on the reservation; and the 
insurer [was] an off-reservation entity that sold a policy to a tribal 

member.” 191 F.3d at 1074-1075. And in Knighton, the Court found 
tribal court jurisdiction where “the case . . . involve[d] a private, 
consensual employment relationship between Knighton and the 
Tribe, which occurred primarily on tribal land.” 922 F.3d at 900. 
 That is why the right-to-exclude framework does not support 

the exercise of tribal court jurisdiction. EMC did not issue its 
policies to or from tribal land. It did not insure the tribe or any 
tribal members. And it did not work on the gas station or otherwise 
contribute to the fuel leak. In fact, the dispute over the scope of 
coverage under EMC’s policies truly involves neither the Navajo 

Nation nor any tribal land. It involves contracts — private contracts 
to which the Navajo Nation is not a party. 
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 Conceding that EMC had no agreement with the tribe or its 
members and no physical presence on tribal land, the Navajo Nation 
argues that the Court should construe the right-to-exclude framework to 

include a concept described as “legal presence.” The Navajo Nation offers 
several justifications for this construction. It is, according to the Navajo 
Nation, supported by the language of the Treaty between the United 

States of America and the Navajo Tribe of Indians, June 1, 1868 (15 Stat. 
667).1 It is authorized because it is not expressly prohibited by statute or 

caselaw. It follows from the fact that EMC’s insureds (Milam and SSES) 
could have been excluded from tribal land. It is consistent with the 
Navajo Nation’s exclusive jurisdiction over its sovereign territory. And it 
is necessary because EMC’s coverage decisions might affect the Navajo 
Nation’s ability to remedy the fuel spill. 
 But the proposed concept is contrived, and the proffered 

justifications are false.  
First, neither the express language of nor any recognized judicial 

construction of the Treaty of 1868 authorizes tribal court jurisdiction 
based on the concept of legal presence. Indeed, the argument conflicts 
with both in that the language of treaty and the caselaw construing it 

plainly indicate the importance of physical presence and the right to 
exclude. Montana, 450 U.S. at 559 (“If the 1868 treaty created tribal 
power to restrict or prohibit non-Indian hunting and fishing on the 
reservation, that power cannot apply to lands held in fee by non-

 
1 Because the Navajo Nation failed to properly raise this issue in the 
district court (R.22; 28), the Court should not consider it here. Smith v. 
Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999). 
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Indians.”); Atkinson Trading Co., 532 U.S. at 650 (“[T]he inherent 
sovereignty of Indian tribes is limited to ‘their members and their 
territory.’” (quoting Montana, 450 U.S. at 564)); Window Rock, 861 F.3d 

at 904 (“Tribal jurisdiction is plausible in this case because (a) the schools 
operated by the Districts are located on tribal land over which the Navajo 
Nation maintains the right to exclude . . . .”).  

Second, jurisdiction does not flow from an absence of contrary 
authority. The Navajo Nation has the burden of establishing tribal court 

jurisdiction. Farmers Ins. Exch. v. Portage La Prairie Mut. Ins. Co., 907 
F.2d 911, 912 (9th Cir. 1990)(“The plaintiff has the burden of establishing 
jurisdiction.”); Plains Commerce Bank, 554 U.S. at 330 (“The burden rest 
on the tribe to establish one of the exceptions to Montana’s general rule 
that would allow an extension of tribal authority to regulate nonmembers 
on non-Indian fee land.”); Atkinson Trading Co., 532 U.S. at 654 (“[I]t is 

incumbent upon the Navajo Nation to establish the existence of one of 
Montana’s exceptions.”). So the absence of contrary authority is not 
something on which the Navajo Nation can justly rely.  

Third, the ability to exclude Milam and SSES does not give the 
Navajo Nation the ability to exclude or regulate EMC. Indeed, as caselaw 

has consistently demonstrated, the jurisdictional analysis turns on the 
conduct and location of the specific defendant. Knighton, 922 F.3d at 900 
(“[I]n the present case the nonmember defendant while on tribal land 

allegedly used her position as Tribal Administrator to violate the terms 
of her employments in a wide variety of ways . . . .”); Water Wheel, 642 

F.3d at 811(“Here, . . . the CRIT had power to exclude Water Wheel and 
Johnson, who were trespassers on the tribe’s land and had violated the 
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conditions of their entry.”). Hence, the Navajo Nation may not establish 
jurisdiction over EMC by demonstrating that it has jurisdiction over 
Milam and SSES. Such jurisdiction by association plainly violates 

controlling precedent. See Merrion v. Jicarilla Apache Tribe, 455 U.S. 
130, 142 (1982) (“[A] tribe has no authority over a nonmember until the 
nonmember enters tribal lands or conducts business with the tribe.”)  

Fourth, even if the Navajo Nation has exclusive jurisdiction over 
Navajo lands, it does not follow that tribal jurisdiction should therefore 

be extended beyond tribal borders and into the private affairs of a non-
Indian insurer and its non-Indian insureds. Id.; Philip Morris, 569 F.3d 
at 938. Indeed, the Navajo Nation’s argument again conflicts with 
caselaw that expressly limits tribal jurisdiction to tribal lands and tribal 
affairs. Id.; Montana, 450 U.S. at 564 (“[The] exercise of tribal power 
beyond what is necessary to protect tribal self-government or to control 

internal relations is inconsistent with the dependent status of the tribes, 
and so cannot survive without express congressional delegation.”) 

Finally, while EMC’s coverage determinations might affect the 
Navajo Nation’s ability to remedy the fuel spill, that potential limitation 
does not justify tribal court jurisdiction under the right to exclude 

framework because it did not give the tribe the right to exclude EMC or 
regulate its off-reservation insurance business. Again, “absent express 
authorization by federal statute or treaty, tribal jurisdiction over the 
conduct of nonmembers exists only in limited circumstances.” Strate, 520 
U.S. at 445. And as the district court correctly noted, the need to 

maximize tort recovery is not one of those limited circumstances. 
Employers Mut. Cas. Co., 381 F. Supp. 3d at 1152. 
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 Thus, the right to exclude framework does not support the Navajo 
Nation’s attempt to assert jurisdiction over EMC. Indeed, absent proof 
that EMC engaged in conduct on tribal land or conduct that the Navajo 

Nation had the ability prevent or regulate, the right to exclude 
framework does not truly apply.  

D. Tribal court jurisdiction is lacking under Montana’s two 
exceptions because EMC did not insure the tribe or its 
members, engage in conduct on tribal land, or engage in 
conduct that threatened tribal interests.  
  

Montana is generally recognized as “the pathmarking case concerning 
tribal civil authority over nonmembers.” Strate, 520 U.S. at 445. There, 
the United States Supreme Court held that, in general, the “exercise of 
tribal power beyond what is necessary to protect tribal self-government 
or to control internal relations is inconsistent with the dependent status 

of the tribes, and so cannot survive without express congressional 
delegation.” Montana, 450 U.S. at 564. But the Court carved out two 
limited exceptions. First, “Indian tribes retain inherent sovereign power 
… to regulate … the activities of nonmembers who enter consensual 
relationships with the tribe or its members, through commercial 
dealings, contracts, leases, or other arrangements.” Id. at 565. And 

second, “[a] tribe may … exercise civil authority over the conduct of non-
Indians … within its reservations when that conduct threatens or has 
some direct effect on the political integrity, the economic security, or the 
health or welfare of the tribe.”  Id. at 566.   

Applying these exceptions, the Courts have found tribal court 

jurisdiction where a “nonmember . . . knowingly enter[ed] tribal courts 
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for the purpose of filing suit against a tribal member . . ..” Smith v. Salish 

Kootenai College, 434 F.3d 1127, 1140 (9th Cir. 2006). It has found 
jurisdiction where “[t]he conduct that the Tribe [sought] to regulate 

through tort law [arose] directly out of [a] consensual employment 
relationship between the Tribe and Knighton.” Knighton, 922 F.3d at 
904. It has found possible tribal court jurisdiction over a contract dispute 
involving a company that operated a tourist attraction on tribal land. 
Grand Canyon Skywalk Dev., LLC, 715 F.3d at 1199. And it has found 

tribal court jurisdiction where the dispute arose out of “the commercial 
dealings between the tribe and Johnson [the non-Indian defendant] 
involved the use of tribal land, one of the tribe’s most valuable assets.” 
Water Wheel, 642 F.3d at 818. 

But, as these cases demonstrate, the Montana’s exceptions do not 
support the exercise of tribal court jurisdiction here. EMC plainly had no 

consensual relationship with the tribe or its members. EMC’s conduct did 
not occur on tribal land. And EMC’s coverage determinations do not truly 
have a “direct effect on the political integrity, the economic security, or 
the health or welfare of the tribe.”  Montana, 450 U.S. at 566.  

In its Opening Brief, the Navajo Nation, concedes that Montana’s first 

exception (consensual relationships) does not apply. (Doc. 8 at 12) And it 
acknowledges that EMC’s conduct occurred off tribal land. (Doc. 8 at 20) 
Nevertheless, the Navajo Nation argues that, because the fuel spill poses 
a significant threat to tribal members and because EMC’s coverage 
decisions may affect the Navajo Nation’s ability to remedy the harm 

caused by the spill, the Navajo Tribal Court may exercise jurisdiction 
under Montana’s second exception.  
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This argument misapplies the narrow exception.  
To begin with, the exception requires proof of conduct on tribal land. 

Indeed, the status of land is important. Window Rock, 861 F.3d at 902. 

And here, that proof is missing. EMC did not enter tribal land. It did not 
spill the fuel. In fact, it played no part in the project that resulted in the 
spilled fuel.  

Beyond that, “the second exception envisions situations where the 
conduct of the nonmember poses a direct threat to tribal sovereignty.” 

Philip Morris, 569 F.3d at 943. It is not ordinarily satisfied by the 
“generalized threat that torts by or against its members pose for any 
society . . . .” Id. So it is plainly not satisfied by conduct that does nothing 
more than potentially reduce the prospect of tort recovery. Plains 

Commerce Bank, 554 U.S. at 341 (“The conduct must do more than injure 
the tribe, it must ‘imperil the subsistence’ of the tribal 

community.”(quoting Montana, 450 U.S. at 566)). 
The Navajo Nation is somewhat critical of the district court for making 

this last point. But the court’s reasoning reflects an important aspect of 
the issue that the Navajo Nation simply refuses to acknowledge. That is, 
the jurisdictional analysis as it pertains to EMC turns on EMC’s conduct. 

EMC is not subject to tribal court jurisdiction just because it insured 
others that are subject to tribal court jurisdiction. 

Thus, even conceding the magnitude of the problem presented by the 
fuel spill, Montana’s second exception does not authorize tribal court 
jurisdiction over EMC. EMC’s conduct is simply insufficient to satisfy 

Montana’s jurisdictional requirements. 
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E. Because tribal courts differ significantly from state courts, 
the Navajo Tribal Court’s jurisdiction is not co-extensive 
with state court jurisdiction. 

 
Tribal jurisdiction is generally limited to that conferred by federal 

statue or treaty or that retained as an aspect of the tribe’s inherent 
sovereignty. Atkinson, 532 U.S. at 649-650. Indeed, the Supreme Court 
has plainly held that “absent express authorization by federal statute or 
treaty, tribal jurisdiction over the conduct of nonmembers exists only in 
limited circumstances.” Strate, 520 U. S. at 445. And the Court has 

explained that “limited circumstances” exist only when the nonmember 
engages in conduct on tribal land or conducts business with the tribe or 
its members. See Merrion, 455 U. S. at 142 (“We do not question that 
there is a significant territorial component to tribal power: a tribe has no 
authority over a nonmember until the nonmember enters tribal lands or 

conducts business with the tribe.”). 
According to the Court, this limitation is necessary because “[t]ribal 

sovereignty . . . is ‘a sovereignty outside the basic structure of the 
Constitution.’” Plains Commerce Bank, 554 U. S. at 337 (quoting U.S. v. 

Lara, 541 U. S. 193, 212 (2004)). “The Bill of Rights does not apply to 

Indian tribes.” Plains Commerce Bank, 554 U. S. at 337 (citing Talton v. 

Mayes, 163 U.S. 376 (1896)). “Indian courts ‘differ from traditional 
American courts in a number of significant respects.’” Plains Commerce 

Bank, 554 U. S. at 337 (quoting Hicks, 53 U.S. at 383.). “And nonmembers 
have no part in tribal government—they have no say in the laws and 
regulations that govern tribal territory.” Plains Commerce Bank, 554 U. 

S. at 337. 
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“Consequently, those laws and regulations may be fairly imposed on 
nonmembers only if the nonmember has consented, either expressly or 
by his actions.” Id. And “[e]ven then, the regulation must stem from the 

tribe’s inherent sovereign authority to set conditions on entry, preserve 
tribal self-government, or control internal relations.” Id. 

Here, EMC did nothing that could be reasonably construed as consent 
to tribal court jurisdiction. It did not engage in conduct on tribal land. 
And it did not conduct business with the Navajo Nation or its members. 

Even so, the Navajo Nation argues that tribal court jurisdiction is 
appropriate because tribal court jurisdiction should be coextensive with 
state court jurisdiction.2 But the Navajo Nation offers no direct support 
for this proposition. And it does not explain how coextensive jurisdiction 
could conceivably comport with the differences and resulting limitations 
explained in Montana, Plains Commerce Bank, and elsewhere.  

As indirect support, the Navajo Nation cites Portage, 907 F.2d 911. 
Portage, however, is not helpful. To begin with, Portage addressed the 
jurisdiction of a federal district court, not a tribal court. Moreover, the 
jurisdiction in question was personal jurisdiction (“authority over the 
parties”) not subject matter jurisdiction (“authority over the category of 

claim in suit”). Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577 
(1999). So Portage neither applies nor even considers the factors relevant 
to establishing tribal court jurisdiction under Montana or Water Wheel.  

 
2 Because the Navajo Nation failed to properly raise this issue in the 
district court (R. 22; 28), the Court should not consider it here. Greisen 
v. Hanken, 925 F.3d 1097, 1115 (9th Cir. 2019). 
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Building on this personal-jurisdiction approach, the Navajo Nation 
contends that tribal court jurisdiction is appropriate because EMC could 
have reasonably foreseen that it would be subject to tribal court 

jurisdiction. Indeed, the Navajo Nation suggests that the Court employed 
the concept of foreseeability to find tribal court jurisdiction in Salish 

Kootenai College and that the Fourth Circuit Court of Appeals took a 
similar approach in Rossman v. State Farm Mut. Auto. Ins. Co., 832 F.2d 
282 (4th Cir. 1987).  

But the real issue in Salish-Kootenai College and the basis of tribal 
court jurisdiction was not foreseeability — it was consent. Salish 

Kootenai College, 434 F.3d at 1140 (“We hold that a nonmember who 
knowingly enters tribal courts for the purpose of filing suit against a 
tribal member has, by the act of filing his claims, entered into a 
‘consensual relationship’ with the tribe within the meaning of 

Montana.”). And Rossman, a personal jurisdiction case, examined neither 
subject matter jurisdiction nor tribal court jurisdiction. Hence, neither 
Salish Kootenai College nor Rossman support the proposition that 
foreseeability — rather than consent — is sufficient to establish the 
subject matter jurisdiction of a tribal court. 

 To be sure, “‘[j]urisdiction’ . . . is a word of many, too many, 
meanings.’” Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 
90 (1998) (quoting U.S. v. Vanness, 85 F.3d 661, 663 n.2 (C.A.D.C. 1996)). 
But “[p]ersonal jurisdiction differs from subject matter jurisdiction in 
some important ways.” Ruiz v. Snohomish Cty. Pub. Utility Dist. No. 1, 

824 F.3d 1161, 1166 n.4 (9th Cir. 2016). “The concepts of subject-matter 
and personal jurisdiction . . . serve different purposes, and these different 
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purposes affect the legal character of the two requirements.” Ins. Corp. 

of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 701 
(1982). And a court must have both before it can resolve a case. Lightfoot 

v. Cendant Mortg. Corp., 137 S. Ct. 553, 562 (2017).  
Accordingly, it does not follow that because a state or federal court 

may exercise personal jurisdiction over an insurer that failed to exclude 
a state from its coverage territory, the Navajo Tribal Court may exercise 
subject matter jurisdiction over an insurer that failed to exclude tribal 

land from its coverage territory. Such conduct (failing to limit the 
coverage territory), even if sufficient to establish minimum contacts in 
state or federal court, is insufficient to establish conduct on tribal land or 
consent to tribal court jurisdiction. See Plains Commerce Bank, 554 U. S. 
at 338. 

Conclusion 

That the Navajo Nation has an interest in the outcome, does not 
give its courts jurisdiction over coverage disputes between a non-Indian 
insurer and its non-Indian insureds. Montana, 450 U.S. at 564; Window 

Rock, 861 F.3d at 904. The Navajo Nation does not have the ability to 
regulate the sale or administration of insurance policies off tribal land. 

See Merrion, 455 U.S. at 142. And disputes regarding those policies do 
not directly involve, much less, seriously affect the Navajo Nation’s 
ability to govern itself or protect the health and welfare of its members. 
Consequently, the Navajo Nation does not have the ability to adjudicate 
disputes that arise out of those policies. Strate, 520 U.S. at 453 (“As to 

nonmembers, we hold, a tribe’s adjudicative jurisdiction does not exceed 
its regulatory jurisdiction.”). 
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For these reasons, EMC asks that the Court affirm the district 
court’s decision to grant EMC’s motion for summary judgment.  

 
 
 
     s/ Michael J. Raymond   
   Michael J. Raymond  
   Raymond, Greer & McCarthy, P.C. 
   7373 N. Scottsdale Road, Suite D-210 
   Scottsdale, Arizona 85253 

Attorneys for Plaintiff 
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Statement of Related Cases 
 

In accordance with Ninth Circuit Rule 28-2.6, EMC states that it 
knows of no related cases pending in this Court. 

 
Dated: October 1, 2019 
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I certify that all participants in the case are registered CM/ECF 
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        s/ Michael J. Raymond    
   Michael J. Raymond 

  Raymond, Greer & McCarthy, P.C. 
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Attorneys for Plaintiff 
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Certificate of Compliance 
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