
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 

DAVID CHIPMON  

 

PLAINTIFF 

V. 

 

CAUSE NO. 3:18-CV-223-CWR-FKB 

UNITED STATES OF AMERICA, et al. DEFENDANTS 

 

ORDER 

 Before the Court is the United States’ motions to dismiss. After reviewing the pleadings, 

facts, and relevant law, the motions are denied.  

I. Factual and Procedural History 

 On May 5, 2010, David Chipmon was driving in Newton County, Mississippi. That same 

day, Wayne Williams, an employee of the Mississippi Band of Choctaw Indians (“MBCI”), was 

driving an MBCI Parks and Wildlife Division truck. Williams was responding to a call about an 

animal control problem near an MBCI recreation area that included a park and wildlife trail. 

Chipmon says that Williams failed to yield the right of way and pulled in front of Chipmon – 

causing their vehicles to collide. Chipmon sustained severe and permanent injuries to his head, 

chest, back, and abdominal region. He claims damages in excess of $745,000. Chipmon alleges 

that Williams’ negligence occurred while Williams was operating within the scope of his 

employment and that he was performing functions pursuant to a contract awarded to the MBCI 

by the U.S. Department of the Interior through the Bureau of Indian Affairs (“BIA”). 

Consequently, Chipmon filed suit against Williams, the United States, and the MBCI pursuant to 

the Federal Tort Claims Act, 28 U.S.C. § 2671 (“FTCA”).  

 At this point, the dispute before the Court is not about who is at fault for the accident. 

Rather, it is about who would be responsible for paying the damages if it is determined that 
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Williams caused the accident. Given the unique nature of the relationship between tribal 

organizations and the federal government, analysis of this issue requires a discussion about a 

special kind of contract offered by the federal government to tribes.  

A. Self-Determination Contracts  

 In the Indian Self-Determination and Educational Assistance Act of 1975 (“ISDEAA”), 

Congress directed the Secretary of Health and Human Services and the Secretary of the Interior 

to “enter into self-determination contracts with Indian tribal organizations upon their request.” 

Colbert v. United States, No. 3:09-cv-998-J-20MCR, 2012 WL 12906168, at *2 (M.D. Fla. Nov. 

21, 2012) (citations omitted). These contracts transfer the responsibility of providing certain 

programs and services from the federal government to the tribe. Id. A tribe that partakes in these 

so-called “638” contracts receives a grant from the federal government to run the services and 

programs. Id. The ISDEAA was intended to give “the Indian people an effective voice in the 

planning and implementation of programs for the benefit of Indians.” Id. (citing 25 U.S.C. § 

450(a)).  

 The initial enactment of the ISDEAA did not take into account the potential liability 

issues that tribes could face. When the federal government administers a program, its employees 

enjoy coverage under the FTCA for any tortious actions taken in the course and scope of their 

employment. Id. This coverage did not extend to tribal organizations or tribal employees 

executing a program or service under a 638 contract.  

Congress recognized this issue and amended the ISDEAA in 1990. When performing 

authorized functions under a 638 contract, tribal organizations are now deemed to be a part of the 

Bureau of Indian Affairs or the Indian Health Service, and tribal employees acting within the 

scope of their employment in carrying out a 638 contract are deemed employees of the Bureau or 
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Service. Pub. L. No. 101-512, Title III, § 314, 104 Stat. 1915, 1959-60 (1990). The 1990 

amendment states that any civil action or proceeding involving claims brought against “any tribe, 

tribal organization, Indian contractor or tribal employee covered by this provision shall be 

deemed to be an action against the United States and will be defended by the Attorney General 

and be afforded the full protection and coverage of the Federal Tort Claims Act.” Id.  

This amendment is commonly referred to as § 314. The waiver of sovereign immunity in 

§ 314 applies only when a tribal employee is carrying out functions that have been transferred 

from the BIA to the tribe under a 638 self-determination contract.    

When analyzing § 314, federal courts have “recognized tribal employees performing 

official functions under [a self-determination] contract are generally treated as federal 

employees” entitled to FTCA coverage. Colbert, 2012 WL 12906168, at *2 (citing Allender v. 

Scott, 379 F. Supp. 2d 1206, 1216 (D.N.M. 2005)). FTCA coverage is also extended to tribal 

employees “who are paid by the tribe from funds other than those provided through the self-

determination contract, as long as the services out of which the claim arose were performed in 

carrying out the self-determination contract.” Id. (citing 25 C.F.R. § 900.197).   

B. Self-Determination Contract with MBCI  

In 1993, the BIA contracted with the MBCI for the management of “Wildlife & Parks.” 

Docket No. 15-1 at 15. The purpose of the contract was for the tribe’s operation and 

administration of the “wildlife management program.” Id. at 16. The contract specified a position 

of “game warden.” Id. at 15. The parties proceeded to renew their commitment to each other in 

periodic “Annual Funding Agreements.”  

 According to the federal government, the Annual Funding Agreement (AFA) that was in 

place at the time of the accident was from Fiscal Year 2003. It states that the purpose of the 638 
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contract is to “ensure professional, effective and efficient Wildlife & Parks training services are 

provided for the Mississippi Band of Choctaw Indians for persons residing within or near the 

exterior boundaries of the Mississippi Band of Choctaw Indians reservation.” Docket No. 15-2 at 

9. The AFA goes on to say that the MBCI:  

shall conduct programs and services to address Tribal priorities and needs as 

determined by the Tribal Council. The Wildlife & Parks Program of the [MBCI] to 

be conducted shall include any and all programs authorized by law, for which funds 

have been appropriated to the BIA and made available from other agencies through 

the BIA. The [MBCI] shall operate the Wildlife & Parks Program which enhances 

the Wildlife & Parks of the Tribes. Such program may include counseling, tutoring, 

workshops, tuition assistance and other programs to advance education in the 

community.  

 

Id. at 9-10.  

 After the accident, the United States, acting through the Department of the Interior, 

denied FTCA coverage for the MBCI and Williams. See Docket No. 1-3, 1-4. Now the MBCI 

has filed a cross-claim against the United States seeking substitution of the United States as the 

sole defendant in this action pursuant to 28 U.S.C. § 2679(d)(3). See Docket No. 11. Chipmon 

has joined in the MBCI’s request. Docket No. 28.  

 The United States then filed a motion to dismiss Chipmon’s claim under Rule 12(b)(1) 

for lack of subject matter jurisdiction. Docket No. 15. The United States also filed a motion to 

dismiss the cross-claims of Williams and the MBCI. Docket No. 31.1 Chipmon joined in the 

MBCI’s response to both motions, without adding any arguments of his own. Docket No. 28. In 

response, the MBCI has moved the Court to not only deny the motion to dismiss but grant 

summary judgment in its favor regarding FTCA coverage for Williams. See Docket No. 24 at 33. 

                                                 
1 The United States filed a motion to dismiss the cross-claim prior to an amendment of the cross-claim complaint. 

Docket No. 17. That particular motion is moot.  
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Additionally, Williams and the MBCI filed a motion to strike certain portions of an affidavit 

submitted by the United States in support of its motions to dismiss. Docket No. 25. 

II. Legal Standard  

Federal Rule of Civil Procedure 12(b)(1) allows a party to seek dismissal based on lack 

of subject matter jurisdiction. However, when “the defendant’s challenge to the court’s 

jurisdiction is also a challenge to the existence of a federal cause of action, the proper course of 

action for the district court . . . is to find that jurisdiction exists and deal with the objection as a 

direct attack on the merits of the plaintiff’s case under either Rule 12(b)(6) or Rule 56.” Montez 

v. Dep’t of Navy, 392 F.3d 147, 150 (5th Cir. 2004) (quoting Williamson v. Tucker, 645 F.2d 

404, 415 (5th Cir. 1981)).  

The United States argues that its motions to dismiss should be evaluated under the 

12(b)(1) standard. The MBCI, Williams, and Chipmon argue that under Montez, this is a 

combined factual and jurisdictional issue, and as such, should be evaluated under the Rule 

12(b)(6) standard or the Rule 56 summary judgment standard.  The general rule is “that a 

jurisdictional attack intertwined with the merits of an FTCA claim should be treated like any 

other intertwined attack, thereby making resolution of the jurisdictional issue on a 12(b)(1) 

motion improper.” Montez, 392 F.3d at 150. 

Stated another way, “where the factual attack upon jurisdiction implicates an element of 

the cause of action, then the proper course is to treat the 12(b)(1) Motion as a Motion to Dismiss 

made under FRCP 12(b)(6) or a Motion for Summary Judgment under FRCP 56.” Colbert v. 

United States, No. 3:09-CV-998-J-20-JRK, 2011 WL 1833341, at *6 (M.D. Fla. May 13, 2011); 

see also Williamson, 645 F.2d at 415 (defendant’s challenge to the court’s jurisdiction was 

simultaneously a challenge to the existence of a federal cause of action, forcing the court to 
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proceed “under Rule 12(b)(6) . . . or Rule 56 . . . both of which place greater restrictions on the 

district court’s discretion”). The Court, therefore, looks to the elements of a claim challenging 

FTCA coverage under § 314 to determine how to evaluate this motion:  

At the first step of the § 314 inquiry, courts must determine whether the alleged 

activity is, in fact, encompassed by the relevant federal [638] contract or agreement. 

The scope of the agreement defines the relevant “employment” for purposes of the 

scope of employment analysis at step two. Second, courts must decide whether the 

allegedly tortious action falls within the scope of the tortfeasor’s employment under 

state law. If both of these prongs are met, the employee’s actions are covered by 

the FTCA. 

 

Shirk v. U.S. ex rel. Dep’t of Interior, 773 F.3d 999, 1006 (9th Cir. 2014).   

The parties agree that this case turns entirely on the first prong of Shirk.2 The Court must 

determine whether the 638 contract encompasses the type of work Williams was performing at 

the time of the accident. The attack on jurisdiction, therefore, implicates an element of the cause 

of action. This is an intertwined attack, and the Court will therefore adhere to the guidance of 

Montez, 392 F.3d at 150. See also Williamson, 645 F.2d at 415. 

Following Montez, and recognizing that the parties have relied upon additional 

information outside of the pleadings – affidavits and exhibits – the Court will treat the United 

States’ pending motions as motions for summary judgment. See Fed. R. Civ. P. 12(d) (“[i]f, on a 

motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not 

excluded by the court, the motion must be treated as one for summary judgment under Rule 

56.”). The familiar summary judgment standard will apply. See Maddox v. Townsend and Sons, 

Inc., 639 F.3d 214, 216 (5th Cir. 2011). 

III. Discussion  

                                                 
2 The MBCI and the United States both concede that at the time of the wreck, Williams was acting within the course 

and scope of his employment.  
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To determine whether Williams’ activity was, in fact, encompassed by the 638 contract, 

the Court looks first to the four corners of the contract. See Colbert v. United States, 785 F.3d 

1384, 1391 (11th Cir. 2015).   

 The United States urges the Court to dismiss it from the case because the original 638 

contract does not include Williams’ work. In particular, it points to a lack of any mention of 

animal control as part of the 638 contract.  

 The MBCI points to the language of the AFA and counters with affidavits of its own. 

First, the MBCI argues that the AFA is vague in its program listing. See Kvasnikoff v. United 

States, No. 3:16-cv-00081-SLG, 2018 WL 1309842, at *5 (D. Alaska Mar. 13, 2018) (“[T]he 

barebones nature of the [A]FA—which lists only broad categories of programs—suggests that it 

is not intended to serve as the complete exhaustive list of all activities that fall within its 

scope.”). The AFA does not enumerate every task. In particular, the AFA states that 

programming “may include counseling, tutoring, workshops, tuition assistance and other 

programs to advance education in the community.” Docket No. 15-2 at 9-10 (emphasis added). 

The word “may” indicates that the list is not exhaustive. 

Second, the AFA gives the Tribal Council discretion to determine and carry out programs 

and activities that meet tribal priorities and determine which programs shall “enhance[] the 

Wildlife & Parks of the Tribes.” Id. at 9. At the time of the accident, Williams was responding to 

a call regarding wild dogs near tribal recreation areas including a park, wetlands with a walking 

trail, and a softball and stick ball field. See Docket No. 23-4 at 4, ¶ 13. These recreation venues 

were under the supervision of the Wildlife & Parks Program at the time. Id.  

Third, the MBCI further supports its position with statements from the Director of the 

MBCI Wildlife & Parks program. In sum, he states that many necessary elements of running a 
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parks program are not enumerated in the contract, such as “mowing the grass or trimming excess 

foliage” or “carrying out animal control activities regarding domestic, feral and wild animals,” 

but it is a common understanding that anyone who runs a parks program would need to keep up 

with those tasks. See Docket No. 23-4 at 3, ¶ 10. He also states that “animal control activities are 

integral to any such Wildlife & Parks Program.” Id. at ¶ 11.  

Fourth, the MBCI points to reports showing that the BIA knew exactly what the tribe was 

doing under this contract, including animal control work, and that the BIA’s regional director 

even applauded those efforts. See Docket No. 24 at 11-17. The BIA’s recognition of MBCI’s 

successful animal-related services is pertinent because the actions of both parties of a contract 

can be used to shape contract interpretation. See Buchanan v. U.S. Dep’t of Health and Human 

Servs., 177 F. Supp. 2d 1005, 1008 (N.D. Cal. 2001) (looking to “custom and course of dealing” 

to establish FTCA coverage for a tribal employee). Furthermore, the United States’ own exhibits 

describe the position of Wildlife & Parks Director as encompassing wildlife management tasks 

as well as supervision of “wildlife rangers and animal control officers.” Docket No. 15-3 at 14.  

The United States argues that Williams could not be covered by the contract since his 

position was not specifically listed in the contract. But Courts dealing with similar cases have 

found FTCA coverage for tribal employees even if said employee did not hold a position 

specifically identified in the contract budget, as long as the employee was engaged in work 

“under” the 638 contract. Colbert, 785 F.3d at 1391-96. In addition, our AFA broadly states that 

the “provisions of the Federal Tort Claim Act applies to the administration of this contract.” 

Docket No. 15-2 at 12.  

On this record, at the time of the accident, Williams was responding to a call regarding 

wild dogs that were near tribal recreation areas including a park, wetlands with a walking trail, 
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and a softball and stick ball field. See Docket No. 23-4 at 4, ¶ 13. More information is necessary 

to determine the overall nature of the work conducted by Williams and whether both parties 

understood his work to be “under” the 638 contract.  

The United States’ final point is that the BIA never contracted with tribes to handle 

animal control work, so there is no way Williams’ work could have been covered. The 

government supports this position with an affidavit from Kirk Meyers, a contracting officer with 

the BIA. The MBCI, Williams, and Chipmon moved to strike portions of his affidavit.3 Docket 

Nos. 25, 29. The United States never responded to that motion.  

Meyers’s affidavit, particularly the portions subject to the objections, stands in contrast to 

the previous points made about the 638 contract. The 638 contract grants the tribe discretion to 

make determinations of its own priorities, funds personnel that were known as “game wardens,” 

and had a scope including “creat[ing] and maintain[ing] waterflow and other wildlife habitat,” 

which could encompass animal control work. In addition, the former Parks Director says animal 

control work seems to be a necessary part of park operation. This is in stark contrast to Meyer’s 

affidavit.  

In a factual dispute under Rule 56, the facts will be taken in a light most favorable to the 

nonmovant. See Maddox v. Townsend and Sons, Inc., 639 F.3d 214, 216 (5th Cir. 2011). Here, 

                                                 
3 Under Rule 12(f), a district court “may strike from a pleading an insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f). Courts have been hesitant to apply Rule 12(f) to affidavits, 

considering they are not pleadings. See Centex Homes v. Lexington Ins. Co., No. 3:13-CV-719-BN, 2014 WL 

1225501, at *12 (N.D. Tex. Mar. 25, 2014); see, e.g., 5C Charles Alan Wright et al., Fed. Prac. & Proc. § 1380 & 

n.8.5 (3d ed. 2012) (“Rule 12(f) motions only may be directed towards pleadings as defined by Rule 7(a); thus 

motions, affidavits, briefs, and other documents outside of the pleadings are not subject to Rule 12(f).”). This hesitancy 

is in part because under “Rule 56(c)(2) . . . it is no longer necessary for a party to file such a motion [to strike]; instead, 

the party may simply object to the material.” Cutting Underwater Techs. USA, Inc. v. Eni U.S. Operating Co., 671 

F.3d 512, 515 (5th Cir. 2012) (citations omitted). For these reasons, the motion to strike is denied, and it will be noted 

as an objection to the affidavit.  
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the factual dispute suggests that animal control work was within the scope of this 638 contract. 

The United States’ motion, therefore, is denied.  

The MBCI urges this Court to go beyond denying the motion to dismiss and grant 

summary judgment in favor of the MBCI, based upon what has been presented in the pleadings. 

But, there is a factual dispute. The Court denies this request for relief.  

The parties must contact the Magistrate Judge within 14 days to schedule a Case 

Management Conference so that this case will move forward.  

IV. Conclusion  

 The United States’ motions to dismiss are denied. The motion to strike is denied.  

 SO ORDERED, this the 8th day of October, 2019. 

 

s/ Carlton W. Reeves    

UNITED STATES DISTRICT JUDGE 
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