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 The Chicago Transit Authority Retiree Health Care Trust and its Board of Trustees, 

(collectively, “RHCT”) have asserted a claim against Greenberg Traurig, LLP (“GT”) for 

negligence arising from a fraudulent bond issuance, in which GT served as bond counsel. That 

fraud, which has now been well-documented, resulted in the theft of over $4,073,499 of RHCT’s 

retirement funds. Contrary to what GT argues, the real victims of the fraud were the retirement 

plans, like RHCT, whose funds were stolen, and the people of the Wakpamni Community and 

Oglala Sioux Tribe (“OST”), whose interests GT ignored. In contrast, GT’s client, the “Wakpamni 

Lake Community Corporation” (“WLCC”), received millions in fraudulently acquired pension 

funds that it should never have obtained, and which were quickly squandered by WLCC’s 

wayward CEO, Raycen Raines and his associates.  [Compl.,1 ¶¶ 57–67; 264–82.] 

 RHCT originally filed its claim against GT in early 2017, but then entered into a tolling 

agreement before eventually refiling the claim in October, 2019. Now, GT moves to dismiss. As 

set forth herein, there is ample factual support and precedent for RHCT’s claim of negligence 

against GT, which is certainly timely.   As such, GT’s motion should be denied.  

BACKGROUND 

 RHCT is a pension fund and body politic of the State of Illinois created to provide health 

benefits for the retirees of the Chicago Transit Authority. [Compl., ¶ 7.] In 2014, WLCC issued 

bonds that had been arranged by John Galanis, a notorious white-collar criminal. [Id., ¶ 26.] John’s 

son, Jason, was also involved in the transaction. Like his father, Jason’s own run-ins with the SEC, 

which included an injunction for violating securities laws, had been publicized. [Id., ¶¶ 28–30.] 

Despite their reputation, the Galanises somehow convinced WLCC’s CEO, Raines, and his 

attorney, Timothy Anderson of Dilworth Paxson, LLP (“Dilworth”), to carry out the transaction. 

                                                            
1  The Complaint can be found as an exhibit to the Notice of Removal at Docket # 1-1.  
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[Id., ¶¶ 39–54.] However, because Anderson was going to represent the Galanises (via a loosely 

affiliated company, Burnham Securities), Raines turned to his girlfriend and GT partner, Heather 

Dawn Thompson, to act as bond counsel for WLCC. [Id., ¶¶ 57–59.] 

 The bonds planned by the Galanises were highly unusual in numerous respects. [Compl., 

¶¶ 68, 83, 132, 198, 206.] For one, only a small portion of the proceeds would be used for 

“economic development projects,” which were never clearly defined. [Id., ¶¶ 40, 206.] The vast 

majority of the bond proceeds were, instead, to be wired offshore to an amorphous “annuity” in 

the British Virgin Islands. [Id., ¶¶ 40, 97.]  Early on, GT partner Michael McGinnis, recognized 

the “unique structure of the financing” and the “risk factors,” which he acknowledged in an email 

to Anderson in June, 2014. [Id., ¶. 92 & Ex. G, thereto.] For that reason, McGinnis suggested that 

a private placement memorandum (“PPM”) be prepared to disclose this information to the 

bondholders. [Id.] Indeed, such disclosure documents are customary and usually the responsibility 

of bond counsel. [Id., ¶¶ 79–83.] Yet, no PPM was ever prepared. [Id., ¶ 93.] Instead, the parties 

prepared a series of draft deal documents, which reflected uncertainty about the “annuity.” [Id., ¶¶ 

94–99, 128–39 .] In the meantime, GT and WLCC asked the OST to authorize the bonds, but the 

OST refused, which raised concern to GT. [Id., ¶¶ 113–27.]  

 Unable to find “willing investors,” the Galanises eventually bought an investment adviser 

firm, Hughes Capital Management, Inc. (“HCM”), and used HCM’s unwitting clients to purchase 

bonds. [Id., ¶¶ 89, 145–46.]  GT knew the identity of the bondholders prior to the transaction.  [Id., 

¶ 367.]  The indenture required GT to deliver an opinion letter, a typical function of bond counsel, 

to U.S. Bank, who was serving as the indenture trustee for the benefit of the bondholders. [Id., ¶ 

187, Ex. D, § 2.11(d).]  Despite the concerns about the transaction, GT made statements in the 

opinion letter about the use of the proceeds and the authority of WLCC that were inconsistent with 
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the facts. [Id., ¶¶ 201–12.] Among other things, GT stated that the bonds were being used to finance 

certain economic development projects, even though there were no real plans for such projects. 

[Id., ¶¶ 203–04.] The opinion letter also stated that the bonds were being used to finance an 

“annuity,” even though no annuity, as defined in the indenture, existed.  [Id., ¶¶ 201–02.] Upon 

delivery of the opinion letter and other closing documents, the transaction closed and RHCT’s 

pension funds were wired to a bank account controlled by Jason Galanis in California, where they 

were promptly stolen. [Id., ¶¶ 213, 220–30, 238–46.]   

In May, 2016, the U.S. Government filed criminal and civil actions, from which the 

bondholders learned the proceeds had been stolen and that the entire transaction had been a scam. 

[Id., ¶ 300–06.]  RHCT asserted its claim against GT on February 9, 2017. [Id., ¶ 309.]   

ARGUMENT 

 

I. RHCT’S CLAIM WAS FILED WITHIN TWO YEARS OF ACCRUAL.  

 

RHCT’s claim was filed within Illinois’s two-year limitation period for claims against 

attorneys. 735 ILCS 5/13-214.3. Section 13-214.3 incorporates Illinois’s discovery rule. Hester v. 

Diaz, 346 Ill. App. 3d 550, 553 (5th Dist. 2004). In Knox Coll. v. Celotex Corp., the Illinois 

Supreme Court defined the discovery rule: “the statute starts to run when a person knows or 

reasonably should know of his injury and also knows or reasonably should know that it was 

wrongfully caused.” 88 Ill. 2d 407, 415 (1981) (emp. add.) Thus, the discovery rule requires more 

than just mere knowledge of an injury. Id.  

At the pleading stage, GT faces a high hurdle.  The Seventh Circuit has noted:  

Dismissal under Rule 12(b)(6) [is] irregular, for the statute of limitations is an 

affirmative defense. See Fed.R.Civ.P. 8(c). A complaint states a claim on which 

relief may be granted whether or not some defense is potentially available. This is 

why complaints need not anticipate and attempt to plead around defenses. 
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United States v. N. Tr. Co.372 F.3d 886, 888 (7th Cir. 2004); Rudzinski v. Metro. Life Ins. Co., No. 

05 C 0474, 2006 WL 1156719, at *6 (N.D. Ill. Apr. 27, 2006) (“Rarely is a statute-of-

limitations defense a good reason to dismiss under Rule 12(b)(6).”) Unlike state court, a plaintiff 

is not required to plead facts to avoid the statute of limitations, such as the date of accrual.  Glover 

v. Amoco Oil Co., 165 F.3d 32 (7th Cir. 1998). A case should not be dismissed if “there is any set 

of facts that if proven would establish a defense to the statute of limitations.” Clark v. City of 

Braidwood, 318 F.3d 764, 768 (7th Cir. 2003). Accrual is generally a question of fact for the jury 

to resolve, Panoramic Stock Images, Ltd v. McGraw-Hill Glob. Educ. Holdings, LLC, No. 12 C 

9881, 2015 WL 393381, at *2 (N.D. Ill. Jan. 27, 2015), and disputes at the pleading stage must be 

resolved in the plaintiffs’ favor. Rudzinski, 2006 WL 1156719, at *6.  

A. RHCT Filed Its Claim Well Within Two Years of 2016.  

 

RHCT has been diligent about pursuing and preserving its claims against GT.  As RHCT 

alleges, and GT acknowledges, RHCT initially asserted its claims against GT in federal court in 

South Carolina in February, 2017.  [Compl., ¶¶ 309–10; Dkt. # 18, at 3.] GT concedes that 

pursuant to a tolling agreement, the time period between February 9, 2017 and October 3, 2019 is 

excluded from the limitations period. [Compl, ¶ 314; Dkt. # 18, at 3–4.] The time period between 

February 9, 2017 and October 3, 2019 is a total of 966 days.  RHCT refiled the instant claim on 

October 18, 2019.  Excluding 966 days from the limitations period under the tolling agreement, 

RHCT’s claim against GT was effectively refiled as if it were only February 24, 2017. February 

24, 2017 is well within two years of May of 2016, when RHCT and the other bondholders learned 

about the criminal scheme [Compl., ¶ 300] and July 18, 2016 when the bonds were accelerated, 

and RHCT suffered a financial loss [Compl., ¶ 307].  The Complaint is timely on its face. 
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B. GT Fails to Establish That RHCT’s Claim Accrued in 2014.  

 

GT does not actually argue in its Motion (nor could it) that the limitations period lapsed 

after RHCT filed its claims in South Carolina in February, 2017. Instead, GT argues that RHCT’s 

claims accrued as early as September or October, 2014, and therefore had to be asserted by 

October, 2016, only a few months after learning about the bond fraud. [Dkt. # 18, at 4.] GT’s 

argument hinges on essentially two “facts:” (1) RHCT was informed of the bond in a letter from 

HCM in September, 2014; and (2) RHCT terminated HCM as one of its investment advisors in 

October, 2014. [Dkt. # 18, at 6.] However, neither fact supports accrual in 2014.  

First, GT’s argument about HCM’s September, 2014 letter omits the allegations in the 

Complaint that support the opposite conclusion. As RHCT alleges, the letter it received in 

September, 2014 only “briefly” mentioned the bond, stating that it had been issued by the “Oglala 

Sioux Tribe” (a significant sovereign nation) and not WLCC.  [Compl., ¶¶ 37–38, 283.] The HCM 

letter stated that the bond proceeds had funded “a long-term pension plan” and not a foreign 

private equity annuity and shifty construction projects. [Id., ¶ 283.] Perhaps most importantly, the 

letter stated that “the [bond] is within the investment guidelines prescribed by [sic] investment 

management agreement already in place with HCM.”  [Id.] This language contradicts the 

inference that RHCT would have known that the bond was outside of its investment guidelines. 

[Dkt. # 18, at 7.]  RHCT also received financial reports reflecting that the bond had increased in 

value in “just a few months” after being issued in August, 2014.  [Compl., ¶ 285.] As such, RHCT 

had no reason to believe that the bond was a fraud or that it had suffered a loss in 2014. [Id., ¶ 

286.] Thus, the facts alleged refute the notion that RHCT’s claim accrued in 2014.    

Second, GT argues that RHCT must have known about its claims in October 2014 when it 

terminated HCM. [Dkt. # 18, at 4, 6.] In support, GT cites a copy of RHCT’s October 2014 Board 
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meeting minutes that GT found on the internet. [Id. at 4, n. 2.] However, GT’s argument backfires 

because the meeting minutes again support the opposite inference: RHCT was unaware of any 

issues related to the Wakpamni bond in October, 2014 when it terminated HCM.  As the meeting 

minutes themselves reflect, RHCT ended its relationship with HCM due to “concerns about 

changes in management and ownership,” and not the Wakpamni bond. [Dkt. # 18-4, at 2.]  In fact, 

if the Wakpamni bond had been the basis for terminating HCM, it is only logical that the bond 

would have been mentioned in the minutes, but such a reference is absent. Thus, it is simply 

conjecture that RHCT was aware of any bond-related claims in October, 2014, let alone claims 

against GT. Moreover, the minutes reference the termination of two other investment advisors, so 

this document hardly supports the inference, construed in RHCT’s favor, that HCM’s termination 

was due to the discovery of wrongdoing or otherwise significant.  

Third, the cases cited by GT do not support dismissal, and in fact, just the opposite. The 

tax law cases, Kadlec v. Sumner, 2013 IL App (1st) 122802, ¶ 30 and Steinmetz v. Wolgamot, 2013 

IL App (1st) 121375, ¶ 29, have no factual similarity to this case. [Dkt. 18, at 5.] In Steinmetz, the 

Court concluded that the receipt of a notice of deficiency from the IRS was sufficient to trigger 

the limitations period. 2013 IL App (1st) 121375, ¶ 37. If Steinmetz is at all analogous to this case, 

it suggests that the statute did not begin to run until the government alerted the bondholders of the 

loss of funds, which occurred in early 2016.  [Compl., ¶¶ 300–04.]  

With respect to the financial and investment related cases cited by GT on page 6 of its brief, 

it is not without some irony that GT highlights these cases.  [Dkt. # 18, at 6.]  As the case 

descriptions indicate, these cases found that the statute began to run from the date that certain risks 

were disclosed in offering memoranda and opinion letters. [Id.] But unlike those cases, RHCT 

alleges in great detail that no such documents were provided to the bondholders [Compl. ¶¶ 78–
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83, 91–93, 164–67], and that the opinion letters omitted known risks that should have been 

disclosed [id., ¶¶ 200–13]. RHCT even quotes an email from a GT attorney who acknowledged 

the need for a PPM, but never prepared one. [Id., ¶ 91–93.] Given that no such disclosure occurred, 

it is unclear how these cases support the conclusion that RHCT’s claim accrued in 2014.  If 

anything, they support why dismissal at this stage, as a matter of law, is inappropriate.  

II. RHCT HAS PLEADED A CLAIM FOR NEGLIGENCE AGAINST GT. 

RHCT has pleaded a “plausible” claim for negligence against GT as to survive dismissal. 

Ashcroft v. Iqbal, 556 U.S. 662 (2009). GT correctly identifies the basic elements for a claim of 

negligence under Illinois law, which the parties do not dispute applies: “a duty of care, a breach of 

that duty, and an injury proximately caused by the breach.” [Dkt. # 18, at 7 (citing Lewis v. 

Heartland Food Corp., 17 N.E.3d 219, 221 (Ill. App. Ct. 2014)) and n. 2.] In addition, a claim for 

negligent misrepresentation is established by: “(1) a false statement of material fact; (2) 

carelessness or negligence in ascertaining the truth of the statement by the party making it; (3) an 

intention to induce the other party to act; (4) action by the other party in reliance on the truth of 

the statement; (5) damage to the other party resulting from such reliance; and (6) a duty on the 

party making the statement to communicate accurate information.” First Midwest Bank, N.A. v. 

Stewart Title Guar. Co., 218 Ill. 2d 326, 334–35 (2006). RHCT has pleaded sufficient facts to 

establish a plausible case for negligence under either theory.2   

                                                            
2  RHCT has alleged a claim for professional negligence against GT, and GT has addressed the claim 

as such in its Motion. [Dkt. # 18, at 7–8.].  See  Geaslen v. Berkson, Gorov & Levin, Ltd., 220 Ill. App. 3d 

600, 606 (1st Dist. 1991), aff'd in part, rev'd in part, 155 Ill. 2d 223 (1993) (addressing negligence claims 

related to opinion letters in terms of “duty of care” and “breach”). If the Court were to view RHCT’s claims 

solely as one for “negligent misrepresentation,” however, RHCT has also satisfied each of the elements of 

that claim, as argued herein. U.S. v. Griffin, 782 F.2d 1393, 1399 (7th Cir. 1986) (“a court is entitled to 

disregard labels and treat pleadings for what they are”); Papadakis v. Fitness 19 IL 116, LLC, 2018 IL App 

(1st) 170388, ¶ 32 (“the title of a count has never controlled over the substance of the claim”). 
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 A. GT Owed RHCT A Duty of Care Under Illinois Law. 

In a negligence claim, whether a duty exists is determined as a matter of law.  LaFever v. 

Kemlite Co., a Div. of Dyrotech Indus., 185 Ill. 2d 380, 388 (1998).  However, the question of 

whether a duty exists can be a nebulous one, [Marshall v. Burger King Corp., 222 Ill. 2d 422, 435 

(2006)] and “where the duty depends on the existence of facts that are in dispute, the existence of 

the relevant facts presents a question for the jury to resolve.”  Jones v. O’Brien Tire and Battery 

Service Center, Inc., 374 Ill. App. 3d 918, 934 (5th Dist. 2007)). “[A] professional . . . who 

performs a service for his client which foreseeably affects a third party owes a duty of care to that 

third party.”  Geaslen v. Berkson, Gorov & Levin, Ltd., 220 Ill. App. 3d 600, 606 (1st Dist. 1991). 

This case is unique in that it involves the duty of care owed to third-parties by bond counsel 

when counsel is aware of indicia of fraud. [Compl., ¶¶ 23–32, 83, 99, 132, 136–39, 166–67, 204–

05.] However, the Court need not tread new ground to conclude that a duty exists. In Pelham v. 

Griesheimer, 92 Ill. 2d 13, 21 (1982), the Illinois Supreme Court held that attorneys can owe duties 

to nonclients. In Geaslen, 220 Ill. App. 3d at 606, the Illinois appellate court extended Pelham to 

attorneys who prepare opinion letters. Id. at 605–06.  On further appeal, the Supreme Court 

affirmed the existence of duty of care in the preparation of opinion letters. 155 Ill. 2d at 229–30. 

Such a duty was also found in Wafra Leasing Corp.1999-A-1 v. Prime Capital Corp., 192 F. Supp. 

2d 852, 874 (N.D. Ill. 2002), and recognized in Dalton v. Alston & Bird, 741 F. Supp. 1322, 1335 

(S.D. Ill. 1990).  Given that GT served as bond counsel and issued an opinion letter that was 

intended to influence the bondholders, RHCT has pleaded a plausible claim that GT owed it a duty. 

GT’s duty argument is heavily based on the fact that its opinion letter was not addressed to 

RHCT. [Dkt. # 18, at 9–10.] However, this argument too narrowly construes the duty owed by GT. 

Under Illinois law, the duty analysis considers whether the injury to the plaintiff was foreseeable 
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under the circumstances. LaFever, 185 Ill. 2d at 389.  Here, GT was serving as bond counsel in a 

private bond placement, in which the identity of the bondholders were known prior to closing. 

[Compl., ¶¶ 155, 368.]  Greenberg’s opinion letter was a condition to closing and needed to be 

issued before the bonds would be sold and the money exchanged. [Id., ¶¶ 377–78.] Accordingly, 

it was foreseeable that the bondholders, RHCT among them, would be injured by an opinion that 

was improperly investigated or misleading. 

GT’s argument has been rejected in similar circumstances.  In Draney v. Wilson, Morton, 

Assaf & McElligott, No. CIV. 79-1029, 1981 WL 1696, at *1 (D. Ariz. June 19, 1981), bond 

counsel sought to dismiss negligence claims on the basis that its contract did not provide that its 

opinions would inure to the benefit of the bondholders.  As such, bond counsel argued that no duty 

was owed. Id. The court disagreed because “benefit to bond holders is a foreseeable purpose of the 

underlying client-attorney relationship between bond counsel and improvement district.” Id. 

Further, while GT’s opinion letter was not specifically addressed to any individual 

bondholder, it was addressed to their indenture trustee, U.S. Bank. [Compl., Ex. I.] GT argues that 

U.S. Bank was not RHCT’s “agent.”  However, the indenture is “made between the debtor and the 

indenture trustee as agent for the bondholders,” and for such purposes, the trustee “represents all 

of the bondholders.” In re Plankinton Bldg. Co., 135 F.2d 273, 275 (7th Cir. 1943) (emp. add.) 

Further, GT concedes that U.S. Bank was acting for the “benefit of the [bondholders],” for at least 

some purposes, including distributing bond proceeds and funds. [Dkt. # 18, at 10 (citing Compl. 

Ex D., at 22).] Given that all bonds were purchased through an indenture trustee, U.S. Bank 

essentially stood in the shoes of the individual bondholders prior to and at closing.  In turn, GT 

would have known that any representations to U.S. Bank about the transaction would ultimately 

reach and influence the bondholders. These facts support the existence of a duty.  
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RHCT’s Complaint also cites to several industry sources, including materials published by 

the National Association of Bond Lawyers (“NABL”) (of which McGinnis was a member), that 

reflect the existence of a duty between bond counsel and the investors.  [Id., ¶¶ 69–76, 189–90.] 

These sources, which are unaddressed by GT’s Motion, provide that the intended beneficiaries of 

bond counsel’s opinion letters are the investors purchasing the bonds.  [Id., ¶¶ 70–73.]  

In contrast, much of GT’s authority is inapposite. For example, GT relies heavily on First 

Interstate Bank of Nevada, N.A. v. Chapman & Cutler, 837 F.2d 775, 779 (7th Cir. 1988), but that 

case considered whether a law firm had aided and abetted a securities fraud under Rule 10b-5, and 

in any event, addressed but-for causation under different facts, not whether a common law duty 

was owed.  Similarly, the other cases cited by GT [Dkt. # 18, at 9] turn largely on federal securities 

laws or the laws of other states, which are different than the Illinois law that both sides agree 

applies in this case.   See, e.g., Banc One Capital Partners Corp. v. Kneipper, 67 F.3d 1187, 1199 

(5th Cir. 1995) (under Texas law, opinion letter did not create an “attorney-client” relationship). 

Finally, GT cites a Report and Recommendation from the South Carolina case. [Dkt. # 18-

5 (Michelin Ret. Plan v. Chicago Transit Auth. Retiree Health Care Tr., No. 

616CV03604DCCJDA, 2019 WL 487565, at *11 (D.S.C. Jan. 28, 2019)). However, that opinion 

is not applicable here. First, the Report and Recommendation was based on a different complaint 

that Michelin had filed in 2016, and therefore did not contain most of the facts alleged in RHCT’s 

current Complaint. [Compare D.S.C. Case No. 6:16-cv-03604-DCC, Dkt. # 1.] Second, the Report 

and Recommendation was based on the law of other states, not Illinois law.  Third, the Report and 

Recommendation was later modified by the District Court, and the substantive ruling on 

Michelin’s negligence claim was never adopted. Michelin Ret. Plan v. Chicago Transit Auth. 

Retiree Health Care Tr., 2019 WL 2098843, at *2 (D.S.C. May 13, 2019). In fact, the District 
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Court ended its opinion by noting “[t]his holding does not reflect on Plaintiffs' ability to file a 

separate motion to amend their complaint.” Id. at *4 (D.S.C. May 13, 2019). Fourth, the Report 

and Recommendation involved Dilworth and Michelin, not RHCT and GT.  On this record, there 

is sufficient precedent and factual support for the Court to conclude that GT owed RHCT a duty 

of care under Illinois law. As such, the Motion should be denied.  

B. GT Breached the Duty It Owed RHCT.  

GT next argues that, if it did owe a duty, it was not breached because the opinion letter 

contained no misrepresentations “as a matter of law.” [Dkt. # 18, at 11.] In a legal negligence 

claim, the breach of a duty is generally a question of fact to be resolved by the trier of fact. Nelson 

v. Quarles & Brady, LLP, 2013 IL App (1st) 123122, ¶ 30.  

As an initial point, GT’s brief is heavily supported by extrinsic materials. [Dkt. # 18 at12–

14 n. 4–8.]  At this stage, the Court has not converted GT’s motion to a Rule 56 summary judgment 

motion, nor given notice to RHCT that the Court intends to do so. FRCP 12(d); Fleece v. Volvo 

Const. Equip. Korea, Ltd., No. 10 CV 4496, 2012 WL 171329, at *5 (N.D. Ill. Jan. 20, 2012) 

(recognizing requirement to provide notice of court’s intent to consider extrinsic evidence and 

giving parties opportunity to proceed under Rule 56). Converting this motion to a Rule 56 motion 

at this juncture would be inefficient, as the parties would need still further discovery to respond, 

particularly given that the majority of materials are from GT’s clients. See, e.g., FRCP 56(d). Nor 

is there reason to take “judicial notice” of these “tribal” materials. [Dkt. # 18, at 12 n. 4]. GT cites 

Bruguier v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 237 F. Supp. 3d 867, 872 

n. 1, but the reason the court took judicial notice in that case was because the tribal charter was on 

file with the Library of Congress. Id. Here, GT has not established that any of these “tribal 

documents” are so on file.  Further, for the Court to take judicial notice of documents “referenced 
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in the complaint,” the documents must also be “critical to the complaint,” which is usually “aimed 

at cases interpreting [e.g.] a contract.”  See Fed. Deposit Ins. Corp. v. Giancola, No. 13 C 3230, 

2014 WL 1056643, at *2 (N.D. Ill. Mar. 19, 2014).  Here, these documents do not fall into this 

category, and are only referenced in an exhibit anyway, not the Complaint. [Dkt. # 18, at 12 n. 4.]  

Substantively, GT’s argument fails for at least two reasons. First, RHCT has pleaded a 

claim for negligence against GT, which does not require Greenberg to have made “false statement 

of fact.”  Under a negligence theory, GT breached its duty if its conduct failed to meet the standard 

of “due care” of similarly situated professionals.  Matthews v. Aganad, 394 Ill. App. 3d 591, 598 

(1st Dist. 2009). The standard of care for professional negligence is a fact question, generally 

subject to proof through expert testimony. Id. “Evidence of standards promulgated by industry, 

trade, or regulatory groups or agencies may be admissible to aid the trier of fact in determining the 

standard of care in a negligence action.” Ruffiner v. Material Service Corp., 116 Ill. 2d 53, 58 

(1987).  Failure to follow a Rule of Professional Conduct may also be evidence that an attorney 

deviated from the standard of care. Brannen v. Seifert, 2013 IL App (1st) 122067, ¶¶  77, 84.   

Here, RHCT has alleged that GT deviated from the standard of care, which required GT to 

avoid making statements about the validity of the transaction, or even issuing its opinion, where 

GT should have known that the transaction was likely to injure to the bondholders. [Compl. ¶¶ 

212–13.] Opinions of counsel must be based on a reasonable investigation, see Weiss v. S.E.C., 

468 F.3d 849, 855 (D.C. Cir. 2006) (“there can be no reasonable basis for an opinion without a 

reasonable investigation into the facts underlying the opinion”), and opinion letters may be 

misleading when read as a whole, despite the technical accuracy of their parts. Citibank N.A. v. 

City of Burlington, No. 2:11-CV-214, 2013 WL 6528515, at *7 (D. Vt. Dec. 10, 2013) (trier of 

fact could find that opinion letter was misleading when read as a whole, despite technical accuracy 
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of statements). At this stage, the Court can conclude that the standard of care required more than 

an opinion letter that was not “overtly false.” Instead, the standard of care required GT to 

investigate the transaction and avoid making statements that made the transaction appear 

legitimate, when it was not. [Compl., ¶ 92.] The standard of care also required GT to decline the 

representation entirely if it would result in a violation of the law. [Id., ¶ 372 (Citing Model R. Pro. 

Cond. 1.16).] Accordingly, the Complaint states a plausible claim that, by authoring its misleading 

opinion letter, GT deviated from the standard of care, even without a “false statements of fact.”  

Second, RHCT alleges that the opinion letter did contain materially false statements about 

the transaction.  Statements about the purchase of the annuity and the use of the bond proceeds 

were not “statements of future events.” [Dkt. # 18, at 11.] At the time GT’s opinion letters were 

issued, GT knew or should have known that the use of the bond proceeds had not been established. 

[Compl., ¶¶  51–52, 204, 209, 267, 278.] Moreover, the statement that the bond proceeds were 

being used to purchase “a certain Annuity Investment (as described in the Indenture),” was false 

because the indenture required the annuity to be issued by a company that “provides annuities as 

part of its regular trade or business.” [Id., ¶¶ 202–03.] GT had received copies of documents 

sufficient to conclude that the annuity was not being issued by such a company, but rather, by a 

shell company with no history of having issued an annuity, that was related to and being controlled 

by fraudsters, Jason and John Galanis. [Id.¶¶ 135–37.]   

GT also offers numerous exhibits to support the argument that WLCC technically had 

“legal authority” to carry out the transaction. Putting aside that these materials should not be 

“judicially noticed,” they do explain why GT believed that WLCC needed further authority from 

the OST in July, 2019, that it never received, which is a question of fact. [Compl., ¶¶ 124–27.]  

Moreover, GT has not established at this juncture that the OST resolution prohibiting Raycen 
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Raines from acting on tribal economic development matters did also not affect his ability to 

organize and carry out the bond transaction as the CEO of WLCC. [Compl., ¶¶ 60–65.] These 

factual issues are far from established at this stage.  RHCT has pleaded a plausible breach.  

C.  GT’s Negligence Was the Proximate Cause of RHCT’s Injury.  

 

First, GT argues that it could not have caused RHCT’s injury, which was the result of a 

criminal scheme. However, “where injury is caused by the concurrent negligence of two persons  

. . . , the negligence of each is a proximate cause of the injury.” Suwanski v. Vill. of Lombard, 342 

Ill. App. 3d 248, 255 (2d Dist. 2003). Superseding cause is an affirmative defense on which the 

defendant bears the burden. BCS Servs., Inc. v. Heartwood 88, LLC, 637 F.3d 750, 757 (7th Cir. 

2011) (“The plaintiff . . . doesn't have to ‘offer evidence which positively exclude[s] every other 

possible cause of the accident.’”) A subsequent criminal act will not break the causal chain where 

it was the foreseeable result of the negligence. See In re Michaels Stores Pin Pad Litig., 830 F. 

Supp. 2d 518, 528 (N.D. Ill. 2011); see also Scottsdale Ins. Co. v. Subscription Plus, Inc., 299 F.3d 

618, 620 (7th Cir. 2002) (“criminal acts are not superseding causes per se”). By issuing its opinion 

letter, GT allowed the transaction to move forward, allowing the Galanises to steal the bond 

proceeds, causing RHCT’s injury.  See also Water Works Bd. of City of Birmingham v. U.S. Bank 

Nat'l Ass'n, No. 4:17-CV-04113-LLP, 2018 WL 3448347, at *6 (D.S.D. July 17, 2018) 

(foreseeability of fraudulent activity resulting from breach of the Wakpamni bond indenture 

created question of fact precluding dismissal). 

Second, GT argues that the opinion letter could not have caused RHCT’s injury because 

RHCT did not personally rely on it.  [Dkt # 18, at 15.] However, for a negligence claim, RHCT 

must only establish proximate cause, which is not necessarily limited to “reliance.”  Suwanski, 342 

Ill. App. 3d at 255. “To satisfy the element of proximate cause, the plaintiff must plead sufficient 
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facts to establish that ‘but for’ the negligence of the attorney, the plaintiff would not have suffered 

actual damages.”  In re Estate of Powell, 12 N.E.3d 14, 22 (Ill. App. Ct. 2014). “The key inquiry 

. . . is whether a defendant's conduct was a material element and a substantial factor in bringing 

about the injury.”  Suwanski, 342 Ill. App. 3d at 255. Here, RHCT alleges that GT’s opinion letter 

was a condition to closing, without which the transaction would not have occurred and RHCT 

would not have been injured. [Compl., ¶¶ 187, 367–68, Ex. D, § 2.11(d), Ex. E, at DP00010343.] 

By issuing a misleading opinion letter, GT allowed the transaction to go forward, bringing about 

RHCT’s injury. This is sufficient to allege proximate cause.   

Even if RHCT’s negligence claim was limited to “negligent misrepresentation,” RHCT has 

still established “reliance.” Illinois follows the Restatement (Second) of Agency § 315, which 

provides that a party who makes a misrepresentation to the agent of a principal may be liable to 

the principal for reliance by the agent. See Chicago Title & Tr. Co. v. First Arlington Nat. Bank, 

118 Ill. App. 3d 401, 407 (1st Dist. 1983) (applying Restatement (Second) Agency § 315). Again, 

the indenture makes clear that U.S. Bank, the indenture trustee, was acting for the benefit of the 

bondholders and, RHCT alleges that U.S. Bank relied on the letters in issuing the bonds. [Compl., 

¶ 378, Ex. D, § 2.4]. In re Plankinton Bldg. Co., 135 F.2d at 275 (holding that at the time of the 

indenture, trustee is agent for the bondholders vis-à-vis debtor).  Thus, RHCT states a plausible 

claim that GT’s opinion letter caused RHCT’s damages under either theory of negligence.  

CONCLUSION 

 The Motion to Dismiss should be denied. In the alternative, RHCT requests leave to amend 

to cure any pleading defect. Runnion ex rel. Runnion v. Girl Scouts of Greater Chicago & Nw. 

Indiana, 786 F.3d 510, 519 (7th Cir. 2015) (ordinarily, plaintiff should be given at least one 

opportunity to amend following Rule 12(b)(6) dismissal).  
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