
 
 

IN THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 

DAVID CHIPMON PLAINTIFF 

 

 

v.                  Civil Action No. 3:18-cv-223-CWR-FKB 

 

 

THE UNITED STATES OF AMERICA;  DEFENDANTS 

MISSISSIPPI BAND OF CHOCTAW INDIANS; 

WAYNE WILLIAMS 

______________________________________________________ 
 

United States of America’s Reply to Plaintiff’s and Cross-Claimants’ Joint Response in 

Opposition to Motion to Dismiss 

______________________________________________________ 
 

Defendant United States of America (“Defendant”) filed a Motion to Dismiss Plaintiff’s 

Complaint (Docket No. 15) and a Motion to Dismiss Tribal Defendants’ Cross-claims (Docket 

No. 17) on August 3, 2018. The tribal defendants responded on August 28, 2018 (Docket No. 

23), and, on August 30, 2018, Plaintiff joined in the tribal defendants’ response motion in 

opposition to the United States’ Motion to Dismiss (Docket No. 28). The United States submits 

the following reply Memorandum in support of its Motion to Dismiss.  

Preliminary Statement Regarding Tribal Defendants’ Brief 

The tribal defendants’ brief fundamentally misunderstands and distorts not only the 

legal premise underlying the United States’ motion to dismiss, but also the function of 638 

contracts and their relationship to the United States’ limited waiver of sovereign immunity in 

FTCA suits involving such contracts. The untenable implication of the tribal defendants’ 

position is that the tribe reserves the right to manipulate the 638 contract at issue at its 

discretion, no matter what the contract’s terms or governing law states. Given the history of 638 

contracts in general, and the function of the contract at issue (see Docket No. 16 at 3-7, 

Case 3:18-cv-00223-CWR-FKB   Document 30   Filed 09/17/18   Page 1 of 14



2  

hereinafter “Defendant’s Brief”), that cannot be the case. Contrary to the tribal defendants’ 

arguments, the mere existence of a self-determination contract between BIA and the tribe does 

not automatically make the federal government liable for all actions of the tribe. That is 

especially true in this case in light of the fact that the 638 contract’s terms, which governs the 

relationship between the United States and the tribe, limits the function of the contract. The 

tribal defendants ignore those terms, but this Court cannot, for it is a straightforward legal 

question whether the contract at issue transferred to the tribe, in writing, the responsibility to 

carry out animal control functions.  

Because the 638 contract at issue clearly does not transfer, in writing, animal control 

functions, the tribal defendants attempt to complicate the issue by lodging a cacophony of 

meritless arguments. These misguided arguments elide the fundamental problem with their 

position: the 638 contract in this case did not, in writing, transfer animal control functions to the 

tribe, and the BIA, in fact and in law, could not have transferred that function to the tribe as a 

threshold matter. For these reasons, Defendant will not attempt to respond to each erroneous 

point the tribal defendants have advanced. Defendant instead directs the Court to its memoranda 

in support of its motions (see Docket Nos. 16, 18), where the Court is provided with historical 

context on how 638 contracts are constructed, the terms of the 638 contract at issue, and the 

legal framework for determining whether the United States should be dismissed from this suit 

based on sovereign immunity grounds. 

Despite the tribal defendants’ exhaustive attempt to side-step it, there is one question 

before the Court: whether Williams was, in fact, carrying out the self-determination contract 

between the tribe and BIA when the car accident occurred. Because he was not, Williams was 
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not “deemed” to be a BIA employee falling within the protection of the FTCA at the time of the 

incident giving rise to suit.  

Because Defendant Williams was not, at the time of the incident giving rise to this 

lawsuit, carrying out a function under the Tribe’s 638 contract, he was not “deemed” by statute 

to be an employee of the BIA for purposes of Plaintiff’s claims. The United States’ sovereign 

immunity, therefore, has not been waived, and this Court must dismiss the United States as a 

party to this suit as no subject matter jurisdiction exists under the FTCA.  

Reply Argument 

1. The United States has properly brought its motion to dismiss Plaintiff’s complaint 

as a Rule 12(b)(1) motion (to dismiss for lack of subject matter jurisdiction). 

 

The issue presented in the United States’ motion to dismiss the Plaintiff’s complaint 

involves whether the United States waived sovereign immunity under the FTCA, which should 

be resolved under a Rule 12(b)(1) dismissal. See Truman v. United States, 26 F.3d 592, 594 

(5th Cir. 1994) (recognizing that if the government has not waived sovereign immunity to suit 

under the FTCA, then there is no subject matter jurisdiction to hear a case); Crawford v. U.S. 

Dep’t of Justice, 123 F. Supp. 2d 1012, 1014 (S.D. Miss. 2000) (The waiver of sovereign 

immunity under the FTCA “is jurisdictional in nature so that if the action is barred, the Court 

lacks subject matter jurisdiction over plaintiff’s claim.”) (citations omitted). The questions 

presented involve interpretation of a federal statute and interpretation of a federal contract, legal 

questions that precede, and have nothing to do with, the underlying merits of Plaintiff’s tort 

claim alleging negligence against Williams in operating a motor vehicle. 

Nevertheless, the tribal defendants erroneously contend that because the question of 

whether subject matter jurisdiction exists reaches the merits of Plaintiff’s claim, the United 

States’ Motion to Dismiss should either be denied, or treated as a motion for summary 

Case 3:18-cv-00223-CWR-FKB   Document 30   Filed 09/17/18   Page 3 of 14



4  

judgment in which the Plaintiff’s complaint would receive heightened procedural safeguards 

(e.g., having the plaintiff’s allegations assumed as true). Tribal Defendants’ Mem. in Supp. of 

Resp. in Opp., Docket No. 24 at 3-5. In support of their argument, the tribal defendants cite to 

the Fifth Circuit Court of Appeals’ analysis of 12(b)(1) dismissals set out in Williamson v. 

Tucker, 645 F.2d 404, 414 (5th Cir. 1981). Reliance on Williamson, however, is misplaced.  

In Williamson, the Fifth Circuit discussed the standard by which a district court should 

decide factual attacks on subject matter jurisdiction when the defendant’s attack also implicates 

an element of the underlying cause of action: 

The Supreme Court has made it clear that in [this] situation no purpose is served 

by indirectly arguing the merits in the context of federal jurisdiction. Judicial 

economy is best promoted when the existence of a federal right is directly reached 

and, where no claim is found to exist; the case is dismissed on the merits. This 

refusal to treat indirect attacks on the merits as Rule 12(b)(1) motions provides, 

moreover, a greater level of protection to the plaintiff who in truth is facing a 

challenge to the validity of his claim: the defendant is forced to proceed under 

Rule 12(b)(6) (for failure to state a claim upon which relief can be granted) or 

Rule 56 (summary judgment)—both of which place great restrictions on the 

district court’s discretion.  

 

Id. at 415 (emphasis added).  

The facts and legal issues in Williamson are inapplicable to the present case. The 

plaintiffs in Williamson were purchasers of joint venture interests in a parcel of undeveloped 

real estate, and were suing for rescission of the joint venture agreements. Id. at 401, 409. The 

plaintiffs alleged that the joint venture interests and the promissory notes issued in payment for 

the real estate created a federal claim because they were “securities” within the meaning of the 

Securities Act of 1933 and the Securities Exchange Act of 1934. Id. at 409-410. If, on the other 

hand, the joint venture agreements were not “securities” within the meaning of the Act, then the 

plaintiffs neither stated a claim over which a federal court had jurisdiction nor stated a claim for 

Case 3:18-cv-00223-CWR-FKB   Document 30   Filed 09/17/18   Page 4 of 14



5  

which relief could be granted on the merits, for the merits of a claim under the Act required that 

the claim be based on a federally-recognized “security.”  

The district court dismissed the complaint for lack of subject matter jurisdiction after 

determining, as a factual matter, that the plaintiff’s venture agreements were not “securities” 

within the meaning of the Securities Exchange Act. Id. at 410. The Fifth Circuit, however, 

concluded that the plaintiffs’ allegations in support of their claim that the joint ventures were 

“securities” within the meaning of the Act were not so immaterial or insubstantial to warrant 

dismissal for lack of jurisdiction, and therefore, disputed facts also needed to be resolved 

concerning the merits of plaintiff’s federal cause of action. Id. at 416-17, 426, 429.  

The tribal defendants also cite to Montez v. Department of Navy, 392 F.3d 147 (5th Cir. 

2004), in which the Fifth Circuit held that a FTCA claim could not be dismissed for lack of 

subject matter jurisdiction where the disputed jurisdictional facts concerning state law scope of 

employment are inextricably intertwined with the merits of the plaintiff’s claim, which also, 

under the FTCA, are governed by state law. Id. In Montez, the issue involved the factual 

question of whether a naval officer acted within the scope of his employment under state law 

for purposes of the plaintiff’s FTCA claim, when the plaintiff’s daughter was killed in a car 

accident. Id. at 149. Finding that the officer was not acting within the scope of his employment 

at the time of the accident, the district court granted the government’s 12(b)(1) motion for lack 

of jurisdiction. Id. at 150. Applying the general rule in Williamson, the Fifth Circuit reversed 

the district court, because 28 U.S.C. § 1346(b)’s jurisdictional question of whether the federal 

employee was acting within the scope of employment under applicable state law was 

intertwined with and dependent upon the resolution of factual issues that also went to the merits 

of Plaintiff’s tort claim under the same state law. Id. at 151. 
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This case is distinguishable from Williamson and Montez. As the Ninth Circuit 

explained in Shirk v. U.S. ex rel. Dep’t of Interior, 773 F.3d 999 (9th Cir. 2014), the analysis a 

court must employ in determining whether the United States’ sovereign immunity has been 

waived in cases involving 638 contracts encompasses two parts. Id. at 1006. The first part of 

that analysis is whether the alleged activity giving rise to suit was, in fact, encompassed by the 

relevant 638 contract. Id. Interpretation of a federal contract is a straightforward legal question 

governed by federal law, not state law, and the ISDEAA makes this inquiry easier by expressly 

requiring that functions be set forth in the contract in writing, precluding resort to implied 

contract theories. This case, therefore, involves only the first step: if the federal contract does 

not encompass the activity giving rise to suit, or if it does not encompass the employee in 

question, “there is no subject matter jurisdiction” under the FTCA. Id. at 1006-07.  

Thus, as distinguished from Montez, where the question was whether a federal employee 

was acting within the scope of employment as defined under state law, the section 314 inquiry 

involves a more threshold question, decided solely by reference to federal law: whether, as a 

matter of federal law, the function being performed at the time of the incident was one 

transferred “under” the contract or even capable of being transferred under the contract. No 

intertwined state law issues are implicated in that inquiry, and resolution of it does not implicate 

the merits of a claim for negligence in operating a motor vehicle. Here, there is no dispute 

whether Williams was performing animal control functions at the time of the accident; the only 

questions are whether such an activity was transferred in writing under this contract and/or 

whether Williams was a tribal employee encompassed within the contract. The state law 

question of whether he was acting within the scope of his employment for the tribe while 

performing those functions, an entirely separate analytic issue, is not at issue.  
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Finally, it should not be ignored that section 314 sets forth statutory conditions that must 

be affirmatively satisfied before the United States’ sovereign immunity for the torts of tribal 

contractors and their employees has been waived. The United States’ sovereign immunity in 

this context is immunity from suit, not just from liability; therefore, the Court should adjudicate 

the issue of subject matter jurisdiction under a Rule 12(b)(1) motion without further litigation. 

Cf. F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994) (“Sovereign immunity is jurisdictional in 

nature. Indeed, the terms of [the United States’] consent to be sued in any court define that 

court’s jurisdiction to entertain the suit.”) (internal quotation and citation omitted); Osborn v. 

Haley, 549 U.S. 225, 253 (2006) (“Immunity-related issues, the Court has several times 

instructed, should be decided at the earliest opportunity.”). A cognizable claim against the 

United States under the FTCA requires that individual whose conduct gave rise to suit be a 

federal employee. Id. at 477; see also Means v. United States, 176 F.3d 1376, 1379 (11th Cir. 

1999) (“The alleged tortfeasor’s status as an ‘employee of the government’ is the sine qua non 

of liability under the FTCA”; without it, the basic waiver of the immunity under the FTCA is 

not applicable). Williams remains no more than a tribal employee for whose conduct the United 

States’ cannot be held liable, unless he was carrying out functions under a 638 contract at the 

time of the incident giving rise to suit. That issue is ripe for decision based solely on the 638 

contract and related materials before the Court. Accordingly, the Court should rule on the 

United States’ Motion to Dismiss under 12(b)(1) of the Federal Rules of Civil Procedure.  

2. The tribal defendants’ brief does not overcome the Plaintiff’s burden of proving 

the Court’s jurisdiction.  

 

To try and avoid dismissal in this case, the tribal defendants proffer evidence that they 

contend show the United States constructively waived its immunity through receipt of annual 

monitoring reports, which mentioned animal control services and were submitted after the 2010 
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accident. The tribal defendants argue that these reports created some sort of implied contract, 

which transferred animal control services as a function under the Wildlife and Parks agreement. 

Their argument fails for several reasons. 

Annual monitoring reports do not identify the programming and scope of work to be 

performed under the 638 contract.1 As the United States explained in its Motion, under the 

ISDEAA, the AFA describes the “terms that identify the programs, services, functions, and 

activities to be performed or administered” under the 638 contract. See 25 U.S.C. § 5329. 

Contrary to the tribal defendants’ assertions that the Wildlife and Parks 638 contract contained 

virtually no detail about the allowable functions of the contract, the Defendant’s Motion to 

Dismiss aptly points the Court to sections within the AFA that explain the services and 

functions to be performed under the contract, as the ISDEAA requires. See Def.’s Brief at 6. 

Animal control services is not listed as a contracted program or function in the AFA’s statement 

of work.  

The tribal defendants concede that the 2003 AFA—the operative agreement in effect at 

the time of the underlying tort—does not include animal control services as a function of the 

Wildlife and Parks contract. See Tribal Defendants’ Mem. in Supp. of Resp. in Opp. at 23. The 

United States should be dismissed based upon that admission alone because the United States’ 

waiver of sovereign immunity for claims resulting from 638 contracts is expressly limited to 

claims resulting from functions “under” a 638 contract, transferred in writing, and cannot be 

                                                           
1 Of note, the tribe only submitted one annual report before the accident, which mentioned 

animal control services. This report did not include Defendant Wayne Williams as an employee. 

See Program Monitoring Rpt, at USA-058. The presence of animal control services in the annual 

reports is not controlling under the contract, however, and it does not show that Williams was a 

federal employee.  
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implied. Def.’s Brief at 13 (citing Wagstaff v. U.S. Dep’t of Educ., 509 F.3d 661, 664 (5th Cir. 

2007)). Moreover, because animal control services is not a function expressly transferred and 

included in the 2003 AFA, any modification to include animal control services must have been 

made, and agreed to, in writing. Def.’s Brief at 14 (citing 25 U.S.C. § 5329(c)(e)(2)(A)). Here, 

the parties never amended the original 2003 AFA in accordance with § 5329, a point the tribal 

defendants do not dispute.  

Finally, the tribal defendants ignore a fundamental reason why animal control services 

could not be transferred under this 638 contract in the first place: animal control services is not 

a function that BIA contracts through ISDEAA. The annual budget justification, known as the 

Greenbook, which is prepared for the Interior, Environment and Related Agencies 

Appropriations Subcommittees, provides annual justifications for all Indian Affairs programs 

and performance data.2 It also explains the types of BIA programs eligible for contracting to 

tribes under ISDEAA.  

Based on the 2010 Greenbook, tribal Wildlife and Parks programs fall under the 

category of Natural Resources Management, and a significant part of the Natural Resources 

activity is executed under contracts and grants with tribes, particularly in the subactivities of 

water resources, fish, wildlife, and parks. See p. IA-TNR-4. The Natural Resources program 

fulfills Indian trust responsibilities through the strategy of improved management, protection, 

and development of Indian land and natural resource assets. Id. Under the 2010 Greenbook, 

budget justification for the Wildlife and Parks Program, which is considered a subactivity of 

                                                           
2 The Greenbook is BIA’s annual congressional budget justification document and the 

most recent documents can be found at: https://www.bia.gov/as-ia/ocfo/tibc/budget-

document/greenbook (last checked for availability on 4/2/2018). 
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Natural Resources Management programs, makes no mention of animal control. See p. IA-

TNR-23. Rather, the Program Overview describes the contractible Wildlife and Parks Program 

as follows: 

This component of the subactvity supports the Wildlife and Parks program at the 

agency or tribal level. Funding is provided to tribes through a local priority setting 

process determined by the tribe and the Bureau to fund tribal activities in the areas 

of fisheries, wildlife, outdoor recreation, and public use management, 

conservation enforcement and related fields.  

 

See p. IA-TNR-23 (emphasis added).3  

Because the BIA lacked authority to carry out animal control services for tribes under 

the Wildlife and Parks Program, it necessarily lacked authority to transfer that function to the 

tribe “under” the contract, even if the tribe, as an independent entity, was free to perform that 

service for its members. The BIA’s lack of authority to perform that function, moreover, means 

that no “implied contract” for transferring animal control functions could pass legal muster, for 

no implied contract with the government exists in the absence of proof that the Government 

representative had actual authority to bind the government in the first place. See Trauma Svcs. 

Group v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997).   

The United States’ waiver of sovereign immunity must be unequivocally expressed in 

statutory text. F.A.A. v. Cooper, 566 U.S. 284, 290 (2012). The text here limits the United 

States’ waiver of sovereign immunity to claims resulting from the performance of functions 

under a 638 contract. Because the United States neither transferred animal control services 

                                                           
3 The tribal defendants also contend that there is a presumption that any Wildlife and 

Parks contract would necessarily include animal control services, without providing any evidence 

for this assertion. See Tribal Defendants’ Mem. in Supp. of Resp. in Opp., Docket No. 24 at 19-

20. The Greenbook shows otherwise. Moreover, the absence of animal control from the operative 

agreement is evidence that it is not as essential to the tribe’s Wildlife and Parks programs as the 

tribal defendants would like the Court to believe.  
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under the contract applicable in this case, nor could it have contracted that function to tribe 

because it does not carry out that function for tribes as a threshold matter, the terms of the 

United States’ consent to suit have not, and cannot, be met.4           

For all of these reasons, the Court should find that the United States’ sovereign 

immunity has not been waived under the FTCA and dismiss the United States for lack of 

subject-matter jurisdiction.   

3. Further discovery is unnecessary to determine the jurisdictional issue presented.  

 

The tribal defendants have requested additional discovery on the issue of sovereign 

immunity. In support of their request, the tribal defendants argue that they “have good cause to 

believe that the government has in its possession additional Official Monitoring Reports and 

tribal contract performance reports regarding the Wildlife and Parks contract that will further 

confirm that annual control activities were authorized activities under that contract.” Tribal 

Defendants’ Mem. in Supp. of Resp. in Opp. at 8. The tribal defendants make this assertion 

without explaining how additional discovery will have any bearing on the issues raised in the 

United States’ Motion, however. The Fifth Circuit has routinely denied such vague requests. 

Jasper v. Fed. Emergency Mgmt. Agency, 414 F. App’x 649, 652 (5th Cir. 2011) (affirming 

district court’s denial of additional discovery on jurisdictional issue involving FTCA because 

                                                           
4 Indeed, when Congress first expanded the FTCA’s limited waiver of sovereign 

immunity to cover the common-law torts of tribal contractors, it did so on the assumption that 

the United States’ exposure to tort claims would be the same as it would have been if federal 

employees directly carried out the federal functions that the involved federal agency would have 

otherwise carried out for the tribe in the absence of contracting those functions to the tribe. See 

S. Rep. No. 100-274 at 28 (1987), reprinted in 1988 U.S.C.C.A.N. 2620, 2646-47. To hold that 

the United States’ sovereign immunity has been waived for functions that the federal agency does 

not carry out for tribes would self-evidently expose the United States to greater liability than 

Congress intended. A tribe cannot, by unilateral, self-serving action and fiat, expand the United 

States’ waiver of sovereign immunity beyond what Congress intended, and its attempt to do so 

in this case must be rejected.  
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plaintiff failed to state any particular reason for needing discovery or how the information 

would even relate to the jurisdictional issue in dispute) (citation and quotation marks omitted); 

Leza v. City of Laredo, 496 F. App’x 375, 377 (5th Cir. 2012) (denying motion for additional 

discovery when party made no explanation as to how it would help resolve the issues raised in 

the defendant’s motion for summary judgment); Beattie v. Madison Cty. Sch. Dist., 254 F.3d 

595, 606 (5th Cir. 2001) (requests for additional discovery “may not simply rely on vague 

assertions that additional discovery will produce needed, but unspecified facts”.) (internal 

citation omitted).  

The tribal defendants have not explained what exactly these additional reports will offer 

to fortify their position or clarify any disputed issue. And for good reason. Functions must be 

expressly described in writing in the applicable contract. Any amendment to the functions in 

that contract must also be agreed to in writing. Animal control services is not a function that the 

BIA could have transferred or agreed to transfer to the tribe under this contract because the BIA 

does not carry out that function for tribes. The jurisdictional and statutory issues presented in 

the United States’ Motion to Dismiss, therefore, do not turn on monitoring reports. The tribal 

defendants’ attempt to conjure an implied contract function that does not appear on the face of 

the contract is legally untenable. Moreover, any additional reports and documents involving the 

Wildlife and Parks contract should also be in possession of the tribe, if they exist, as the tribe is 

the other party to the contract.  

In all events, the Court has in its possession the essentials necessary to determine the 

jurisdictional issue, as the issue involves statutory interpretation. The facts that are involved are 

related to what the actual contract says, i.e., whether the contract transferred animal control 

services. The United States has attached the relevant contract, along with supporting documents 
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and affidavits, which speak to this issue precisely. The tribal defendants have included 

documents and records—albeit irrelevant—for the Court to consider as well. Therefore, the 

tribal defendants’ request for additional discovery should be denied. 
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