
 
 

 

UNITED STATES DISTRICT COURT  
DISTRICT OF SOUTH DAKOTA  

SOUTHERN DIVISION 
   
THE WATER WORKS BOARD OF THE 
CITY OF BIRMINGHAM; 
WASHINGTON SUBURBAN SANITARY 
COMMISSION EMPLOYEES' 
RETIREMENT PLAN; ATLANTIC 
GLOBAL YIELD OPPORTUNITY 
MASTER FUND, L.P; AND ATLANTIC 
GLOBAL YIELD OPPORTUNITY FUND, 
L.P, 
 

Plaintiffs, 

 Case No. 4:17-CV-04113-LLP  
 
 
DEFENDANT U.S. BANK’S REPLY 
MEMORANDUM OF LAW IN SUPPORT OF  
MOTION TO DISMISS 

v. 
 
U.S. BANK NATIONAL ASSOCIATION,  
 

Defendant. 
 

 

INTRODUCTION 

Plaintiffs’ claims fail because they are based on an alleged contractual promise that does 

not exist under either the August 2014 Indenture or the April 2015 Indenture. Throughout their 

brief, Plaintiffs contend the Indentures required that the wire transfer information for the 

respective annuity purchase payments come from the issuer, Wakpamni. The Indentures contain 

no such provision. Moreover, the April 2015 wire transfer information was explicitly set forth in 

the Closing Statement provided by Wakpamni, and was exactly the same as in August 2014, yet 

Plaintiffs still claim U.S. Bank is liable for following the directions.  According to Plaintiffs, 

heads they win, tails you lose.  

Plaintiffs rely so heavily on a nonexistent promise in order to shift to U.S. Bank their own 

investment losses caused by their faith in investment advisors who were criminals acting in 

concert with other criminals – despite the lack of a proper legal or factual basis to do so. The 

stubborn fact is that U.S. Bank did not agree to conduct due diligence into Wakpamni’s selection 
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of an annuity issuer or the integrity of Plaintiffs’ own agents before following directions to 

disburse funds to pay for the annuities Wakpamni bought. Plaintiffs cannot properly add such a 

promise now under the guise of the implied covenant of good faith and fair dealing. And because 

U.S. Bank owed Plaintiffs no duties independent of the Indentures, Plaintiffs cannot sue U.S. 

Bank for negligence. Plaintiffs have failed to state a claim because there is no basis for them to 

shift their loss to U.S. Bank under South Dakota law. 

ARGUMENT 

1. Section 5.8 bars Plaintiffs’ claims because Plaintiffs contend the annuities are 
“investments” under the Indentures.  

Section 5.8 of the Indentures provides as follows: “In no event shall [U.S. Bank] be liable 

for the selection of investments or for investment losses incurred thereon. . . . The Trustee may 

conclusively rely upon such written direction from the Corporation as to both the suitability and 

legality of the directed investments.” Docket 1-1, at 30, § 5.8; 1-11, at 30, § 5.8. Plaintiffs’ 

claims are based on losses suffered as a result of the purchase of the fraudulent annuity contracts. 

Compl. ¶¶ 2, 12, 26-29, 39, 65. Therefore, if the annuity contracts are “investments” under the 

Indentures, then § 5.8 bars Plaintiffs’ claims.1 

Plaintiffs’ opposition brief argues that the annuity contracts are not “investments” under 

the Indentures, but that argument is inconsistent with the Indentures’ plain language and 

Plaintiffs’ own complaint. The Indentures’ valuation provision applies only to “investments” 

included in its definition of “Investment Securities.” Docket 1-1, at 11, 14 (“[t]he value of the 

above investments . . . shall be calculated as follows”); 1-11, at 11,13 (same). That valuation 

                                                 
1 Plaintiffs’ response does not dispute that this exculpatory provision, if it applies here, 

bars their negligence as well as contract claims. See U.S. Bank’s opening brief, at 11 (citing 
Richland State Bank v. Household Credit Servs., 340 F. Supp. 2d 1051, 1057-59 (D.S.D. 2004)). 
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provision expressly includes the annuity contract itself (the “Annuity Investment”) as an 

“Investment Security,” and, accordingly, one of the “investments” to be valued. Docket 1-1, at 9, 

11,14; 1-11, at 9, 11, 13. Plaintiffs allege that U.S. Bank breached each Indenture by not valuing 

the “Annuity Investment,” which they define as the “annuity” itself, because it is an “Investment 

Security” covered by the valuation provision. Compl. ¶¶ 18, 26, 48, 62. Therefore, Plaintiffs 

themselves concede the annuity contracts are investments under the Indentures’ plain language.  

Plaintiffs cannot have it both ways. Either the annuity contracts are “investments,” and 

§ 5.8 bars their claim, or they are not, and the valuation provision does not apply. Plaintiffs have 

chosen to continue maintaining that the valuation provision applies to the annuity contracts. 

Plaintiffs’ brief at 14. Therefore, by Plaintiffs’ own admission, the annuity contracts are 

“investments” under the Indentures, and § 5.8, by its plain language, bars Plaintiffs’ claims. See 

Richland State Bank, 340 F. Supp. 2d at 1057-59. 

2. Plaintiffs have failed to state a claim for breach of contract. 

Even if §5.8 did not apply, Plaintiffs’ breach of contract claims would still fail. Plaintiffs 

rely on nonexistent Indenture provisions, implausible causation theories, and arguments 

precluded by the Indentures’ other exculpatory provisions.  

A. Plaintiffs’ Complaint fails to state a breach of contract claim based on U.S. Bank 
following instructions to pay Wealth Assurance for the annuities Wakpamni 
purchased. 

(1) Plaintiffs have failed to identify a breach of promise by U.S. Bank. 

The implausibility of Plaintiffs’ claims is highlighted by Plaintiffs’ fundamental reliance 

on a purported contractual provision that does not exist. Plaintiffs repeatedly argue that U.S. 

Bank breached the August 2014 Indenture because the Indenture required U.S. Bank to receive 

written instructions from Wakpamni regarding where to send the annuity purchase payment, and 
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the wire transfer instructions came from the Placement Agent’s bond counsel, Dilworth Paxson.2 

Plaintiffs’ brief at 3, 5-7, 9-10. According to Plaintiffs, the 2014 Indenture “make[s] clear that 

U.S. Bank may disburse offering proceeds only at the written direction of Wakpamni.” Id. at 6 

(citing 2014 Indenture, §§ 2.11-12). This allegation lies at the heart not only of Plaintiffs’ breach 

of contract claim, but also their accusations of negligence and bad faith. Id. at 9-10. 

Plaintiffs’ claim fails Iqbal because the purported requirement that Wakpamni provide 

the wire transfer instructions is nowhere to be found in the 2014 (or 2015) Indenture. The 

provisions that Plaintiffs cite, §§ 2.11-2.12, contain no such requirement. They provide as 

follows: 

SECTION 2.11 Authentication and Delivery of the 2014 Bonds. 

Upon the execution and delivery of this Indenture, the Corporation shall execute 
and deliver to the Trustee for authentication the 2014 Bonds and deliver it to or 
upon the order of the Corporation, signed by its President or Vice-President, but 
only upon receipt of the proceeds of the sale of the 2014 Bonds and of the 
following: 

 * * * 

(f) A Closing Statement signed by the President or Vice-President of the 
Corporation setting forth (i) the amount of the proceeds to be received by the 
Corporation from the sale of the 2014 Bonds for funding the purchase of the 
Annuity Investment and the development, acquisition, construction, and 
equipping of the Junction 18 Economic Development Project; (ii) the amounts to 
be paid or reserved for the costs and expenses of the financing; and (iii) the 
amounts to be deposited in the funds established under this Indenture. 

 

SECTION 2.12 Application of Proceeds of the Bonds; Establishment of Settlement 
Account. 
 

                                                 
2 Plaintiffs inaccurately refer to the wire transfer instructions as having been provided to 

U.S. Bank by Jason Galanis, when in fact Dilworth Paxson instructed U.S. Bank where to send 
the annuity purchase payment. Docket 1-7, at 4. 
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The proceeds of the 2014 Bonds shall be paid over to the Trustee and 
deposited by the Trustee in the "Settlement Account", which is hereby 
established. From the Settlement Account the Trustee shall make the 
payments, disbursements and deposits as set forth in the Closing Statement 
required by Section 2.11, including, inter alia, the amount of $22,094,089 for 
the purchase of the Annuity Investment. Any reserves which shall be 
established in the Settlement Account shall be disbursed from time to time by 
the Trustee pursuant to further written directions of the President or Vice-
President of the Corporation and any balance ultimately remaining in any 
such reserve shall, automatically, without any further action by the 
Corporation, be deposited in the Debt Service and Sinking Fund thirty (30) 
days after the date of closing on the Bonds. The Trustee is hereby authorized 
and directed to make such deposit at such time. Proceeds of the Bonds in the 
amount as set forth in the Closing Statement required by Section 2.11, shall be 
transferred from the Settlement Account to the Project Fund created in Section 5.7 
to be expended on Costs relating to the Junction 18 Development Project, all as 
more fully set forth in Section 5.7. 

 
Docket 1-1, at 21-22 (emphasis added); 1-11, at 21-22 (emphasis added). 

As the Court can see, neither Section 2.11 nor 2.12 required a written direction from 

Wakpamni instructing U.S. Bank where to send the bond proceeds for the annuity purchase 

payment. Section 2.11 required a “Closing Statement,” signed by Wakpamni’s President or Vice-

President, setting forth “the amount of the proceeds to be received by the Corporation from the 

sale of the 2014 Bonds for funding the purchase of the Annuity Investment.” Section 2.12, in 

turn, required U.S. Bank to “make the payments, disbursements and deposits as set forth in the 

Closing Statement,” including payments “for the purchase of the Annuity Investment.” Section 

2.12 further provides that “reserves” in the Settlement Account would be “disbursed from time to 

time by the Trustee pursuant to further written directions of the President or Vice-President” of 

Wakpamni, but that provision only applies to disbursing reserves, not disbursing the annuity 

purchase payment. 

In both the August 2014 and April 2015 bond issuances by Wakpamni, U.S. Bank 

disbursed the bond proceeds for the annuity purchase payment in accordance with Sections 2.11 
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and 2.12. In the August 2014 bond issuance, (1) Wakpamni notified U.S. Bank in writing that it 

was purchasing the annuity investment from “Wealth Assurance Private Client Corp.,” Docket 1-

8, at 17; (2) Wakpamni duly executed the Closing Statement directing U.S. Bank to disburse 

approximately $22 million from the bond proceeds to pay for the annuity investment, Docket 1-

5, at 3, 7; (3) Wakpamni signed the annuity contract, obligating it to pay Wealth Assurance for 

the annuity investment, Docket 1-6, at 3-12; and (4) Dilworth Paxson, counsel for Wakpamni’s 

Placement Agent, provided U.S. Bank a copy of the executed annuity contract, and written wire 

transfer instructions for the account of “Wealth Assurance Private Client,” Docket 1-7, at 2, 4, 6.  

In the April 2015 offering, the detailed wire transfer instructions were explicitly included 

in the Closing Statement signed by Wakpamni’s President. Docket 1-9, at 4, 9. In both cases, the 

wire transfer instructions were exactly the same. Compare Docket 1-7, at 6, with Docket 1-9, at 

9. Although Plaintiffs’ Complaint alleged the instructions differed, Compl. ¶ 45, Plaintiffs’ brief 

implicitly abandons that allegation, by not contesting the fact their own exhibits show the 

instructions were identical. 

Plaintiffs also argue that U.S. Bank breached Section 2.12’s requirement that it disburse 

bond proceeds to pay for the annuity investment because U.S. Bank sent the proceeds to the 

“wrong” Wealth Assurance, but that argument is a non sequitur. U.S. Bank was provided 

Wakpamni’s executed annuity contract, issued by “Wealth Assurance Private Client 

Corporation,” and it was instructed to pay “Wealth Assurance Private Client” for the annuity 

Wakpamni had purchased. Docket 1-6, at 2-12; 1-7, at 2, 4, 6; 1-8, at 17. U.S. Bank accurately 

followed those instructions. Docket 1-7, at 2, 4, 6. Regardless of whether the “correct” Wealth 

Assurance was paid, U.S. Bank did disburse bond proceeds for the purchase of the annuity 

investment. 
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(2) Plaintiffs’ claims also fail for lack of causation.  

Even if following Dilworth Paxson’s payment instructions were a breach of the 

Indenture, Plaintiffs’ claims would still fail for lack of causation. See, e.g., Morris, Inc. v. State, 

ex rel. State Dep’t of Transp., 806 N.W.2d 894, 903-04 (S.D. 2011) (reversing judgment because 

losses were not caused by alleged contract breaches). Wakpamni provided the exact same wire 

transactions as Dilworth Paxson, so following instructions from Dilworth rather than Wakpamni 

could not have caused Plaintiffs’ loss. Similarly, both Wealth Assurance entities were controlled 

by the same Criminal Defendants, who in furtherance of their fraud against Plaintiffs created 

them for the specific purpose of obtaining the bond proceeds. Therefore, the same Criminal 

Defendants would have received the bond proceeds regardless of which Wealth Assurance entity 

was paid.  

Plaintiffs attempt to avoid this fundamental flaw in their Complaint by arguing that U.S. 

Bank had a duty to reject or question Dilworth Paxson’s wire transfer instructions, and had it 

done so, the fraudulent scheme would have unraveled. This argument fails Iqbal’s facial 

plausibility test because it assumes that if U.S. Bank had insisted the wire transfer instructions 

come from Wakpamni, Wakpamni would not have provided them. But this assumption is 

contrary to the Complaint’s own allegations. Compl. ¶ 45. We do not need to speculate whether 

Wakpamni would have directed U.S. Bank to pay Wealth Assurance for the annuity, because in 

2015 it did exactly that. Id.; Docket 1-9, at 4, 9. As Plaintiffs acknowledge, in 2015 “the Closing 

Statement provided the complete instructions regarding the disbursement of the offering 

proceeds and was signed by Wakpamni.” Plaintiffs’’ brief at 7, n. 7 (emphasis in original). 

Plaintiffs’ lack of a plausible causation theory results from the disconnect between the 

alleged contract breach (Dilworth, not Wakpamni, providing the wire transfer instructions) and 

the damages they seek (investment losses caused by theft). As a matter of law, contract damages 
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cannot exceed the amount plaintiff would have gained by full performance. Bad Wound v. 

Lakota Community Homes, Inc., 603 N.W.2d 723, 725 (S.D. 1999). Full performance, even 

under Plaintiffs’ theory, would have required only that U.S. Bank request the wire transfer 

instructions to come from Wakpamni, not refuse to follow the payment instructions or conduct 

an investigation. 

(3) Plaintiffs’ claims are contrary to the Indentures’ exculpatory provisions.  

 Plaintiffs’ claims are also barred by the Indentures’ exculpatory provisions. As set forth 

below, the relevant exculpatory provisions are either unqualified by a good faith or 

reasonableness standard, or the alleged facts meet the standard applicable to such provisons. 

Neither § 5.8’s bar of claims based on investment losses (discussed above), nor the 

relevant provisions in §§10.1 or 10.3, is qualified by a good faith or reasonableness standard. 

Section 10.1 provides that U.S. Bank “shall have no responsibility . . . for. . . the use of proceeds 

of the Bonds . . . disbursed by the Trustee in accordance with this Indenture.”Docket 1-1, at 41; 

1-11, at 41. “In accordance with” means “pursuant to,” or in “conformity” with. See Black's Law 

Dictionary 1356 (9th ed. 2009); The American Heritage Dictionary of the English Language 11 

(5th ed. 2011).3  

In both the 2014 and 2015 bond issuances, U.S. Bank disbursed the Bond proceeds to pay 

for the annuity investments pursuant to, and in conformity with, the Indentures. In connection 

with both issuances, Wakpamni (1) notified U.S. Bank it was buying an annuity contract issued 

by “Wealth Assurance Private Client Corp.,” (2) signed the contract, and (3) directed U.S. Bank 

to disburse Bond proceeds to pay for it. Docket 1-8, at 17; 1-6, at 3-12; 1-5, at 3, 7; 1-9, at 9. In 

                                                 
3 The Court may use dictionary definitions to determine the plain and ordinary meaning 

of undefined words. Jackson v. Canyon Place Homeowner's Ass'n, Inc., 731 N.W.2d 210, 213 
(S.D. 2007). 
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2014, Dilworth—bond counsel for Wakpamni’s placement agent—provided Wealth Assurance’s 

wire transfer information the day after closing; in 2015, Dilworth included the information in the 

closing statement. Docket 1-7, at 2, 4, 6; 1-9, at 9. The Indentures did not require or prohibit 

either method of communicating Wealth Assurance’s account information; both methods were 

“in accordance with” the Indentures. Therefore, § 10.1 precludes Plaintiffs from holding U.S. 

Bank liable for the Criminal Defendants’ theft of the Bond proceeds. 

 The relevant provision of Section 10.3, also unqualified, states that U.S. Bank will not be 

liable for any action “taken by it pursuant to any direction or instruction by which it is governed 

under this Indenture.” Specifically, § 10.3 provides, in relevant part, as follows: 

The Trustee shall not be liable for any action taken by it in good 
faith and reasonably believed by it to be within the discretion or 
power conferred upon it, or omitted to be taken by it in good faith 
and reasonably believed by it not to be within the power or 
discretion conferred upon it, or taken by it pursuant to any 
direction or instruction by which it is governed under this 
Indenture or omitted to be taken by it by reason of the lack of 
direction or instruction required for such action, including but not 
limited to investment of funds hereunder. 

Docket 1-1, at 41, § 10.3; 1-11, at 42, § 10.3 (emphasis added). 

U.S. Bank disbursed funds to pay for Wakpamni’s purchase of annuity contracts pursuant 

to governing directions received under the Indenture. In both offerings, Wakpamni purchased an 

annuity from Wealth Assurance Private Client Corporation and directed U.S. Bank to pay for it. 

Wealth Assurance’s wire transfer information just informed U.S. Bank how to pay Wealth 

Assurance, not whether to pay it. Regardless of whether or not Wealth Assurance’s wire transfer 

coordinates were included in the Closing Statement, Wakpamni still directed U.S. Bank to pay 

for the annuity. Section 10.3 precludes Plaintiffs from holding U.S. Bank liable for following 

those directions.  
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Unlike the other provisions, § 10.9’s exculpatory provision, concerning U.S. Bank’s right 

to rely upon documents without conducting an investigation, is conditioned on good faith. 

Section 10.9 provides as follows: 

The Trustee shall be fully protected and shall incur no 
liability in acting or proceeding in good faith upon any 
resolution, opinion, notice, telegram, request, requisition, consent, 
waiver, certificate, statement, affidavit, voucher, bond, or other 
paper or document which it shall in good faith believe to be 
genuine and to have been passed or signed by the proper board 
or person or to have been prepared and furnished pursuant to 
any of the provisions of this Indenture, and the Trustee shall 
be under no duty to make any investigation or inquiry as to 
any statements contained or matters referred to in any such 
instrument but may accept and rely upon the same as conclusive 
evidence of the truth and accuracy of such statements. 

Docket 1-1, at 43, § 10.9; 1-11, at 43, § 10.9 (emphasis added). 

Plaintiffs allege no facts plausibly suggesting U.S. Bank acted in bad faith in relying on 

the payment instructions it received. Although the Indentures do not define “good faith,” each 

provides that “[t]he laws of the South Dakota shall govern the construction of this Indenture.”4 

Docket 1-1, at 50, § 12.11; 1-11, at 51, § 12.11. The South Dakota Supreme Court has “adopted 

for all contracts the definition of ‘good faith’ found in South Dakota's uniform commercial 

code—‘honesty in fact in the conduct or transaction concerned.’” Taylor Equip., Inc. v. John 

Deere Co., 98 F.3d 1028, 1032 (8th Cir. 1996) (quoting Garrett v. BankWest, Inc., 459 N.W.2d 

833, 841-42 (S.D. 1990)). Therefore, “good faith” under the Indentures means acting honestly. 

South Dakota law is consistent with other courts’ interpretation of “good faith” in this 

context. “In the indenture trustee context, acting in good faith means that the trustee does not 

have actual knowledge contradicting information in the particular certificate or opinion.” In re 

                                                 
4 Contract interpretation is a question of law. Ziegler Furniture & Funeral Home, Inc. v. 

Cicmanec, 709 N.W.2d 350, 354 (S.D. 2006). 
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Med. Capital Sec. Litig., No. ML102145DOCRNBX, 2010 WL 11508332, at *4 (C.D. Cal. Aug. 

31, 2010) (granting motion to dismiss) (citing Robert I. Landau & John E. Krueger, CORPORATE 

TRUST ADMINISTRATION & MANAGEMENT 67 (5th ed. 1998)) (emphasis added). 

Plaintiffs allege no facts suggesting U.S. Bank acted dishonestly. In particular, Plaintiffs 

allege no facts suggesting U.S. Bank was aware the annuities and Bonds were being issued as 

part of a fraudulent conspiracy, or that U.S. Bank had any motive to act in bad faith or help the 

Criminal Defendants. Instead, Plaintiffs suggest that “good faith” includes an objective 

reasonableness standard, but that position is contrary to South Dakota law. It is contrary not only 

to South Dakota law defining “good faith” as “honesty in fact,” but also to South Dakota law 

regarding contract interpretation. Under South Dakota contract law, “[a]n interpretation which 

gives a reasonable and effective meaning to all the terms is preferred to an interpretation which 

leaves a part unreasonable or of no effect.” Nelson v. Schellpfeffer, 656 N.W.2d 740, 744 (S.D. 

2003). Some of the § 10.3’s exculpatory provisions are expressly conditioned on conduct taken 

in “good faith and reasonably believed” to be proper. Docket 1-1, at 41; 1-11, at 42 (emphasis 

added). Plaintiffs’ interpretation should be rejected because it would deprive the terms “and 

reasonably believed” of any meaning or effect. See Nelson, 656 N.W.2d at 744. 

According to §10.9’s plain language, therefore, if U.S. Bank honestly believed the 2014 

and 2015 wire transfer instructions were (a) “genuine” and (b) “to have been passed or signed by 

the proper board or person or to have been prepared and furnished pursuant to any of the 

provisions of this Indenture,” then two things follow: (1) U.S Bank cannot be liable for acting 

honestly upon them; and (2) U.S. Bank has no duty to investigate or inquire as to “any matters 

referred to” in them.  
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Section 10.9’s requirements are met by U.S. Bank here. There is no dispute that the wire 

instructions in Dilworth’s 2014 email and in the 2015 Closing Statement were “genuine”, i.e., 

not forged, but authentic. There is also no dispute that the wire instructions in the 2015 Closing 

Statement were “signed by the proper board or person,” Wakpamni’s president. § 2.11(f); Docket 

1-9, at 4; Plaintiffs’ brief at 7 n.7.  

As to Dilworth’s 2014 email, Plaintiffs allege no facts suggesting U.S. Bank did not 

honestly believe it was “prepared and furnished pursuant to” the Indenture. Wakpamni had 

notified U.S. Bank it was buying the annuity from “Wealth Assurance Private Client Corp.,” 

signed an annuity contract with “Wealth Assurance Private Client Corporation,” and directed 

U.S. Bank to pay for it. Docket 1-5, at 3, 7; 1-6, at 3-12; 1-8, at 17; 1-9, at 9. Dilworth, bond 

counsel responsible for preparing and providing the Closing Statement, provided the wire 

transfer information, and U.S. Bank accurately followed it. No alleged facts suggest U.S. Bank 

acted dishonestly in relying upon it. 

Moreover, Plaintiffs’ argument that § 10.9 does not apply because U.S. Bank relied on 

the wire transfer instructions “without investigation or inquiry[,]” Plaintiffs’ Br. at 10,  is entirely 

circular. Section 10.9 cannot require an investigation or inquiry as a condition for good faith 

reliance, because if it applies, then U.S. Bank has no duty to conduct an investigation or inquiry. 

Under Plaintiffs’ reading, U.S. Bank would have to conduct an investigation to be relieved of the 

duty to investigate. Plaintiffs’ argument fails because it would render much of § 10.9 

meaningless. See Nelson, 656 N.W.2d at 744. 

 Similarly, Plaintiffs’ repeated characterization of alleged facts as “red flags” is 

insufficient to assert a plausible claim of bad faith reliance on the wire transfer instructions. 

Plaintiffs principally rely on the supposed “red flag” that the Indentures required the wire 
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transfer instructions to come from Wakpamni, Plaintiffs’ Br. at 10, but that alleged fact is 

contrary to the Indentures, as shown above.5 Another supposed red flag was that U.S. Bank 

failed to act as custodian as required by the Investment Management Agreement, but that alleged 

failure to act necessarily occurred after U.S. Bank disbursed the annuity purchase payment, so it 

could not suggest bad faith reliance on the payment instructions. 

Plaintiffs’ other purported red flags are based on issues with the transaction documents 

that Plaintiff alleges U.S. Bank “failed to recognize.” Plaintiffs’ Br. at 11. Plaintiffs cite the fact 

that the annuity contracts provide that Wealth Assurance was not authorized to do business 

outside the British Virgin Islands, and that the purchase payments “must be received” there. 

Plaintiffs also cite an alleged inconsistency between the Investment Management Agreement and 

the annuity contracts concerning who would make investment decisions. But because Plaintiffs 

allege U.S. Bank “failed to recognize” these issues, as a matter of law they cannot support a 

claim of bad faith. See Taylor, 98 F.3d at 1032; In re Med. Capital Sec. Litig., 2010 WL 

11508332, at *4. 

Furthermore, none of these issues is a “red flag” that criminals intended to steal the 

purchase payments, or otherwise suggests that U.S. Bank acted dishonestly. Hindsight is always 

20-20. If Plaintiffs’ allegations were sufficient for bad faith, then § 10.9’s provision that U.S. 

Bank need not investigate or inquire before following genuine instructions would be 

meaningless. 

 

                                                 
5 Plaintiffs do not dispute that under Rule 12(b)(6) the exhibits attached to their complaint 

control over their contrary allegations concerning the contents of those documents. See, e.g. 
Chicago Dist. Council of Carpenters Welfare Fund v. Caremark, Inc., 474 F.3d 463, 466 (7th 
Cir. 2007). 
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B. Plaintiffs’ Complaint fails to state a breach of contract claim based on U.S. Bank’s 
alleged failure to value the annuity contracts. 

Plaintiffs’ claims based on breach of the Indentures’ valuation provision fails for two 

reasons. 

First, as discussed above, the valuation provision only applies to “investments,” and § 5.8 

precludes U.S. Bank from being held liable for losses on investments. Therefore, if U.S. Bank 

had a duty to value the annuities, then it cannot be liable for losses on the annuities. 

Plaintiffs attempt to avoid the self-defeating nature of this claim by arguing the 

Indentures did not require valuation of the annuities themselves, but only of the underlying 

investments selected by the annuities’ investment manager. This argument, however, is contrary 

to the Indentures’ plain language. The Indentures define the annuity contract as the “Annuity 

Investment” and identify it as an “investment” to be valued. Docket 1-1, at 9, § 1.2. Plaintiffs 

argument is also contrary to their own complaint, which concedes the Indentures “required U.S. 

Bank to make or determine monthly valuations of the ‘Annuity Investment,’ which was defined 

as an ‘Investment Security.’ Ex. A § 1.2.” Compl., ¶¶ 18, 26, 48, 62.  

 Second, the alleged failure to value the annuities was not a cause of Plaintiffs’ losses. 

Even if a valuation would have led to discovery of the Criminal Defendants’ fraudulent 

scheme—a theory that fails Iqbal’s requirement of plausibility, not mere possibility—the alleged 

breaches could not have caused the losses, because the valuations were only required after the 

annuity purchase payments were made. Docket 1-1, at 14; 1-11, at 13. In addition, although 

valuations under the August 2014 Indenture would have occurred before the April 2015 offering, 

that does not help Global Yield, which received Bonds under the April 2015 Indenture. Global 

Yield was not a party or third party beneficiary under the August 2014 Indenture, so it cannot 

maintain a claim based on an alleged breach of the August 2014 Indenture’s valuation provision. 
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See Mahan v. Avera St. Luke’s, 621 N.W.2d 150, 154 (S.D. 2001). Plaintiffs’ Complaint fails to 

state a breach of contract claim based on U.S. Bank’s alleged negligence in paying for the 

annuities Wakpamni bought. 

In addressing the Indentures’ exculpatory provisions, Plaintiffs suggest that paying for 

the annuity contracts were acts of negligence that subject U.S. Bank to liability for breach of 

contract. Plaintiffs’ Br. at 7-9. But the exculpatory provisions only limit liability for conduct that 

would otherwise breach the contract; they do not impose additional duties that would support an 

independent claim. See In re Med. Capital Sec. Litig., 2010 WL 11508332, at *4; Banco Espirito 

Santo de Investimento, S.A. v. Citibank, N.A., No. 03-CIV-1537 (MBM), 2003 WL 23018888, at 

*8 (S.D.N.Y. Dec. 22, 2003). Plaintiffs cite no authority suggesting that South Dakota recognizes 

breach of contract claims based on exculpatory provisions limiting liability.  

C. Plaintiffs’ Complaint fails to state a breach of contract claim based on U.S. Bank’s 
failure to notify them of its alleged breaches and the possibility of fraud. 

To state a breach of contract claim, Plaintiffs were required “at minimum, [to] cite the 

contractual provision allegedly violated.” Gillis v. Principia Corp., 832 F.3d 865, 872 n.11 (8th 

Cir. 2016). In addition, the Indentures expressly provide that no “implied covenants or 

obligations” will be imposed on U.S. Bank. Docket 1-1, at 41, § 10.1; 1-11, at 41, § 10.1. Neither 

Plaintiffs’ complaint, nor its opposition brief, cites any contractual provision suggesting U.S. 

Bank had agreed to provide Plaintiffs notice of its purported breaches or the possibility of fraud.6 

Accordingly, Plaintiffs’ breach of contract claim should be dismissed. See, e.g., Bowes Constr., 

Inc. v. S. D. Dep’t of Transp., 793 N.W.2d 36, 43 (S.D. 2010).  

                                                 
6 Plaintiffs have abandoned their claim based on an alleged failure to notify Wakpamni. 

(Plaintiffs’ Br. at 16.) 
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Instead of identifying a contractual basis for this purported claim, Plaintiffs rely on three 

New York cases, none of which supports Plaintiffs’ attempt to assert a breach of contract claim 

without an allegedly breached promise. In the first case, Ellington Credit Fund, Ltd. v. Select 

Portfolio Servicing, Inc., 837 F. Supp. 2d 162 (S.D.N.Y. 2011), the plaintiff stated a claim 

because it identified a specific, express contractual provision that had allegedly been breached. 

Id. at 188-90. The second case, LNC Inv., Inc. v. First Fidelity Bank, Nat. Ass’n, 935 F. Supp. 

1333 (S.D.N.Y. 1996), did not involve breach of contract claims, but only tort claims under New 

York common law, which does not apply here.  

The last case, New York State Medical Care Facilities Finance Agency v. Bank of Tokyo 

Trust Co., 621 N.Y.S.2d 466 (N.Y. Sup. Ct. 1994), aff'd on other grounds, 629 N.Y.S.2d 3 (1st 

Dep’t 1995), also involved breach of an express contractual provision. In Bank of Tokyo, the 

trustee had invested the issuer’s bond proceeds in other bonds, and then failed to act when those 

bonds were redeemed early, depriving the issuer of seven months’ worth of investment income. 

Although the trial court had held the trustee was liable to the issuer for breach of implied duties 

under New York common law, the appellate court did not adopt that reasoning. 629 N.Y.S.2d at 

4. Instead, the appellate court affirmed on a completely different ground: the trustee was liable 

solely because it had breached an express contractual promise to provide the plaintiff a monthly 

written report on its investments. Id. Thus, Bank of Tokyo, like the other cases Plaintiffs rely 

upon, is fully consistent with South Dakota law: a plaintiff cannot recover for breach of contract 

if it cannot identify a breached promise. See, e.g., Bowes, 793 N.W.2d at 43. 

D. Plaintiffs’ Complaint fails to state a claim for breach of the implied covenant of 
good faith and fair dealing. 

Plaintiffs’ attempted use of the implied covenant of good faith and fair dealing to hold 

U.S. Bank liable for disbursing bond proceeds in accordance with the Indentures is directly 
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contrary to South Dakota law. Under South Dakota law, the implied covenant can only be used 

to “fill the gaps” by preventing a party from acting dishonestly to deprive the other party of the 

benefit of its bargain. See Taylor Equip., Inc. v. John Deere Co., 98 F.3d 1028, 1032-34 (8th Cir. 

1996); Nygaard v. Sioux Valley Hosps. & Health Syst., 731 N.W.2d 184, 194 (S.D. 2007). It 

cannot be used to modify an agreement’s express language, or add new substantive terms that 

were not bargained for. See Nygaard, 731 N.W.2d at 194; Lorenz v. CSX Corp., 1 F.3d 1406, 

1415-17 (3d Cir. 1993); Abbate v. Wells Fargo Bank, N.A., No. CV106561DOCRNBX, 2011 

WL 13128742, at *5 (C.D. Cal. Apr. 25, 2011). Therefore, “if the express language of a contract 

addresses an issue, then there is no need to construe intent or supply implied terms” under the 

implied covenant. Nygaard, 731 N.W.2d at 194 (quoting Farm Credit Servs. of Am. v. Dougan, 

704 N.W.2d 24, 28 (S.D. 2005)). 

Plaintiffs are improperly seeking to re-write the Indentures, after-the-fact and with the 

benefit of hindsight, to impose new substantive duties on U.S. Bank: to conduct an investigation 

before paying for the annuities, and then refuse to pay. But the Indentures expressly address the 

issue of U.S. Bank’s duties in disbursing bond proceeds to pay for the annuities, and they require 

no such investigation or refusal. Section 2.12 provides: “From the Settlement Account the 

Trustee shall make the payments, disbursements and deposits as set forth in the Closing 

Statement required by Section 2.11, including, inter alia, the amount of [$22,094,089 or 

$15,850,000] for the purchase of the Annuity Investment.” Docket 1-1, at 22, § 2.12; 1-11, at 21, 

§ 2.12. 

In both 2014 and 2015, the Closing Statements, signed by Wakpamni’s President, 

directed U.S. Bank to pay for the annuity contracts; in 2014, the annuity issuer’s wire transfer 

information was provided the day after closing, and in 2015 it was included in the Closing 
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Statement itself. But, according to Plaintiffs, either way U.S. Bank had an implied duty to 

investigate and refuse to pay. Thus, Plaintiffs are not seeking to fill any gap in the Indentures; 

they are seeking to add new, substantive duties under the guise of the implied covenant of good 

faith. This effort is particularly inappropriate because the parties expressly agreed U.S. Bank 

would have no such implied obligations. Docket 1-1, at 41, § 10.1; 1-11, at 41, § 10.1. Plaintiffs’ 

claim turns the doctrine on its head: rather than seek to protect the benefits of a bargain, they 

seek to deprive U.S. Bank of the benefits of its bargain.  

Moreover, as previously discussed, dishonesty in fact is an essential element of the 

implied covenant claim. Taylor, 98 F.3d at 1032-34. Plaintiffs allege no facts suggesting that 

U.S. Bank acted dishonestly in following the directions to pay for the annuities, or that it had any 

knowledge of the fraudulent scheme, or that it had any plausible motive to help the scheme 

succeed. Plaintiffs’ failure to allege any facts supporting an essential element of their claim 

requires dismissal under Iqbal. See, e.g., McShane Constr. Co., LLC v. Gotham Ins. Co., 867 

F.3d 923, 927 (8th Cir. 2017). 

E. Plaintiffs’ Complaint fails to state a claim for negligence because U.S. Bank owed 
them no duty independent of the Indentures. 

Plaintiffs do not dispute that under South Dakota law, their negligence claim fails unless 

U.S. Bank owed them a legal duty independent of its duties under the Indentures. See GSAA 

Home Equity Trust 2006-2 v. Wells Fargo Bank, 133 F. Supp. 3d 1203, 1222-24 (D.S.D. 2015); 

Schipporeit v. Khan, 775 N.W.2d 503, 507-08 (S.D. 2009); Sundt Corp. v. S.D. Dep’t of Transp., 

566 N.W.2d 476, 478 (S.D. 1997). Nowhere in their opposition brief nor in their complaint do 

Plaintiffs identify any basis for such an independent duty under South Dakota law. Because U.S. 

Bank owed Plaintiffs no legal duties independent of the Indentures, Plaintiffs’ negligence claim 

Case 4:17-cv-04113-LLP   Document 30   Filed 01/05/18   Page 18 of 21 PageID #: 423



 19 

fails as a matter of law. See GSAA, 133 F. Supp. 3d at 1222-24; Schipporeit, 775 N.W.2d at 507-

08; Sundt, 566 N.W.2d at 479. 

Instead of citing a basis for an independent legal duty under South Dakota law, Plaintiffs 

rely on cases applying New York common law. Under New York common law, indenture 

trustees owe bondholders holders “an extracontractual duty to perform basic, nondiscretionary, 

ministerial functions” with due care. AG Cap. Funding Partners, L.P v State St. Bank and Trust 

Co., 896 N.E.2d 61, 67 (N.Y. 2008). But this principle does not help Plaintiffs, for two reasons.  

First, New York common law does not apply here. Generally, a party seeking to apply the 

law of a jurisdiction other than the forum state has the burden of showing the foreign state’s law 

applies. See Miller v. Dorr, 262 F. Supp. 2d 1233, 1237 (D. Kan. 2003); Marsh v. Burrell, 805 F. 

Supp. 1493, 1496 (N.D. Cal. 1992). Plaintiffs do not contend New York law governs their 

negligence claims. And even if they had, Plaintiffs have not shown New York law applies under 

South Dakota’s “most significant relationship” choice-of-law test, which applies in this diversity 

action. See, e.g., Delaney v. Rapid Response, Inc., 81 F.Supp.3d 769, 773 (D.S.D. 2015). None 

of the parties is domiciled in New York; U.S. Bank is not alleged to have done anything in New 

York; the alleged injuries did not occur in New York; and the Indentures select South Dakota 

law. Docket 1-1, at 50, § 12.11; 1-11, at 51, § 12.11  Because New York law does not apply, 

Plaintiffs cannot rely on New York common law as the basis for the requisite independent duty. 

See Taylor v. U.S. Bank Nat. Ass’n, No. H–12–3550, 2015 WL 507526, at *8 (S.D. Tex. Feb. 6, 

2015) (holding plaintiff could not assert negligence claim based on New York’s common law 

regarding indenture trustees’ extracontractual duties because New York law did not apply). 

Second, even if New York’s common law applied, Plaintiffs would still have failed to 

state a negligence claim under it. The extracontractual duty imposed by New York law is to 
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perform “nondiscretionary, ministerial functions” with due care. E.g., AG Cap. Funding, 896 

N.E.2d at 67. But Plaintiffs expressly allege that, in disbursing the funds to pay for the annuity 

contracts, U.S. Bank was acting in a discretionary capacity: 

U.S. Bank failed to exercise due care and acted contrary to 
accepted trustee practice. In doing so, U.S. Bank transcended its 
purely ministerial function and exercised its discretion in 
disbursing the proceeds of the August 2014 and April 2015 
Offerings. In exercising such discretion, U.S. Bank was 
affirmatively obligated to conduct further investigation before 
releasing the funds.  

Complaint, ¶ 58 (emphasis added). Plaintiffs repeat this allegation in their brief, contending that 

in paying for the 2014 annuity contract, “U.S. Bank Exercised Discretion without Requisite Due 

Care.” Plaintiffs’ Br.  at 9. Thus, Plaintiffs’ own allegations would defeat its claim, even if New 

York law applied. 

CONCLUSION 

U.S. Bank respectfully requests this Court to dismiss Plaintiffs’ Complaint for failure to 

state a claim.  

 Respectfully submitted this 5th day of January, 2018. 
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