
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION

DAVID CHIPMON,

PLAINTIFF,

VS. CIVIL ACTION NO.: 3:18-CV-223-CWR-FKB

THE UNITED STATES OF AMERICA,
MISSISSIPPI BAND OF CHOCTAW
INDIANS, AND WAYNE WILLIAMS,

DEFENDANTS.

MEMORANDUM IN SUPPORT OF TRIBAL DEFENDANTS’ RESPONSE IN
OPPOSITION TO MOTION TO DISMISS CROSSCLAIM

The United States of America has filed Motions to Dismiss the Complaint and the

Crossclaim filed herein under Rule 12(b)(1) of the Federal Rules of Civil Procedure. (Dkts. 15

and 17). The Complaint inter alia seeks damages from the United States under the Federal Tort

Claims Act (“FTCA”), 28 U.S.C. § 2671, et seq., and § 314, Pub. L. 101-512, on tort claims

stemming from an automobile accident which occurred in May 2010. The Complaint claims that

the accident was caused by Defendant Wayne Williams and occurred during the course and

scope of his duties as an animal control officer employed under the Wildlife & Parks Program

operated by the Defendant Mississippi Band of Choctaw Indians (the “Tribe”) under a Pub. L.

93-638 contract awarded by the Bureau of Indian Affairs. Compl., ¶s V-X (Dkt. 1).

The (Amended) Crossclaim (Dkt. 21) filed by Mr. Williams and the Tribe (the “Tribal

Defendants”) seeks a ruling that they are entitled to FTCA coverage respecting this tort claim per

§ 314, Pub. L. 101-512 and 28 U.S.C. § 2671 et seq. The Amended Crossclaim was timely filed

after the government’s Motions per Rule 15(a)(1)(B) Fed.R.Civ.P., and now supersedes the

original Crossclaim (Dkt. 11).
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§ 314, Pub. L. 101-512 provides inter alia:

With respect to claims resulting from the performance of functions
… under a contract … authorized by the Indian Self-Determination
and Education Assistance Act of 1975 … an Indian tribe, tribal
organization or Indian contractor is deemed to be part of the Bureau
of Indian Affairs …. while carrying out any such contract … and its
employees are deemed employees of the Bureau … while acting
within the scope of their employment in carrying out the contract
…[A]any civil action or proceeding involving such claims brought
hereafter against any tribe, tribal organization, Indian contractor or
tribal employee covered by this provision shall be deemed to be an
action against the United States and will be defended by the
Attorney General and be afforded the full protection and coverage of
the Federal Tort Claims Act. (Emphasis added).

The government’s Motions admit that there was in force at the time of the accident a

contract by which the Tribe had contracted with the Bureau of Indian Affairs (“BIA”) to operate

a Wildlife & Parks Program per Pub. L. 93-638 (25 U.S.C, § 5301 et seq., formerly codified at

25 U.S.C. §450 et seq.); but, allege that Defendant Wayne Williams was not acting within the

course and scope of his employment with the Tribe in carrying out that Wildlife & Parks contract

at the time of the subject accident; and, therefore argue, that no FTCA coverage is available to

Mr. Williams or the Tribe; hence, the government contends that the United States is not liable for

Plaintiff’s injuries and damages and this Court has no jurisdiction over this matter. In support of

the Motions, the United States attached an affidavit from BIA Contracting Officer Kirk Meyer

(Gov. Ex. 4), Dkt. 15-4) and certain other contract documents (Gov. Ex. 1, USA-001 to 016 and

Gov. Ex. 2, USA-017 to 044) and an Official Monitoring Report of the Tribe’s contract

performance of the Wildlife & Parks Program issued before the accident in 2007 (Gov. Ex. 3,

USA-045 to USA-060).

Thus, with one exception addressed infra, the government’s Motions seek dismissal

under Rule 12(b)(1) based upon a factual attack rather than a facial attack on this Court’s
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jurisdiction. Williamson v. Tucker, 645 F.2d 404, 412-413 (5th Cir. 1981) (a “facial attack” on

jurisdiction accepts the pleadings as true and argues the allegations of the complaint are

insufficient to invoke the court’s jurisdiction; a “factual attack” on jurisdiction asks the Court to

rule it has no jurisdiction on the basis of the complaint and factual matters not included in the

complaint).

Also, all the arguments in the Motion seeking dismissal of the Complaint (Dkts. 15 and

16) were repeated or incorporated by reference in the government’s arguments attacking the

Crossclaim (Dkts. 17 and 18); and, the government argues that if the Complaint were to be

dismissed based on its Rule 12(b)(1) arguments, this would also require dismissal of the

Crossclaim. (Gov.Memo on Crossclaim (Cr.Cl.), p.3) (Dkt. 18). Hence, the Tribal Defendants

now address all the government’s arguments for dismissal as raised in both Motions.

The Crossclaim pleading issue which gave rise to the government’s sole facial attack on

the Crossclaim (Dkt. 18, pp. 3-4) has been remedied by the timely filing of the Amended

Crossclaim (Dkt. 21). That facial attack is now moot. See, part II, infra. This leaves before the

Court only the factual attacks on the Court’s jurisdiction otherwise set out in the Motions.

I. THE GOVERNMENT’S MOTION FOR DISMISSAL UNDER RULE 12(b)(1)
SHOULD BE DENIED AND THEN TREATED AS RULE 12(b)(6) AND RULE 56
MOTIONS

In this case, the answer to the question whether Plaintiff and the Tribal Defendants have

pled valid federal causes of action arising under the FTCA asserting that FTCA coverage is

available to the Tribal Defendants (and the Plaintiff) respecting the tort claims pled, the question

whether this Court has jurisdiction to adjudicate those claims, and the question whether the

Tribal Defendants are actually entitled to such FTCA coverage on the merits all turn on the same

issue: whether the animal control activities Wayne Williams was engaged in at the time of the
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accident giving rise to this suit were activities the Tribe was authorized to perform under the

Tribe’s BIA ‘638 contract for the Wildlife & Parks Program. If the answer to that question is

“yes,” the Complaint and (Amended) Crossclaim state valid federal causes of actions seeking

FTCA coverage, the Court has jurisdiction to rule on the FTCA coverage issue; and, per § 314,

Pub. L. 101-512, Wayne Williams is entitled to FTCA coverage respecting the tort claims pled as

a “deemed” federal employee, and the Tribe is entitled to FTCA coverage respecting those tort

claims as part of a “deemed” federal agency, the U.S. Department of the Interior, per § 314.

If the answer to that question is “no,” neither the Complaint nor the (Amended)

Crossclaim state valid federal causes of action, no FTCA coverage is available to Mr. Williams

or the Tribe, and this Court does not have subject matter jurisdiction over this case. Thus, the

merits of the claims set out in the Complaint and in the (Amended) Crossclaim and the question

whether this Court has jurisdiction to adjudicate those claims are intertwined or identical.

In this circumstance, it would be improper to grant the government’s Rule 12(b)(1)

Motions. Instead, the government’s request for dismissal under Rule 12(b)(1) should be denied.

Then, the Court should recognize and exercise its jurisdiction to rule on those Motions, but must

treat them as seeking dismissal under Rule 12(b)(6), F.R.Civ.P. or as seeking summary judgment

on the merits under Rule 56, F.R.Civ.P. Williamson v. Tucker, supra at 415:

Where the defendant’s challenge to the court’s jurisdiction is also a challenge to
the existence of a federal cause of action, the proper course for the district court
(assuming that the plaintiff’s federal claim is not immaterial and made solely for
the purpose of obtaining federal jurisdiction and is not insubstantial and frivolous)
is to find that jurisdiction exists and deal with the objection as a direct attack on
the merits of the plaintiff’s case.

To like effect are Montez v. Dep’t of the Navy, 392 F.3d 147, 150 (5th Cir. 2004) (“In a

Federal Tort Claims Act context, dismissal for lack of subject-matter jurisdiction based on a

finding that the tortfeasor was not acting within the scope of her employment at the time of the
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incident would be improper.” Instead, the “jurisdictional attack intertwined with the merits of

[the] FTCA claim should be treated like any other intertwined attack” and considered under Rule

12(b)(6) or Rule 56.); Eaton v. Dorchester Development, Inc., 692 F.2d 727, 734 (11th Cir. 1982)

(finding, based upon Fifth Circuit precedent, that jurisdictional issues were inextricably

intertwined with the merits of the plaintiffs’ case where the defendant asserted a lack of subject

matter jurisdiction because it was a “subdivision” exempt from the statute under which Plaintiff

sought relief); Palmer v. Ocean Club at Biloxi, Ltd., 2008 WL 4934045 (“Where jurisdiction

depends upon the application of facts to statutorily defined terms to ascertain whether a duty is

owed by the defendant to the plaintiff under the ILSFDA, ‘that determination will, at the same

time, effectively decide the merits of plaintiffs’ claim.’”); and, Worldwide Parking, Inc. v. New

Orleans City, 123 F.App’x 606, 609 09 (5th Cir. 2005):

[W]here factual issues determinative of jurisdiction are intertwined with or
identical to factual issues determinative of the merits[,] … the rule of Bell v. Hood
[, 327 U.S. 678, 682 (1946),] requires the district court to assume jurisdiction and
decide the case on the merits.”

As noted in Williamson, the sole exception that would allow dismissal of the suit in this

circumstance is where the federal causes of action pled are “frivolous or insubstantial.” In light

of the statutory mandate of § 314, Pub. L. 101-512 extending FTCA coverage to tribes and their

employees respecting tort claims arising from tribal employees’ actions in carrying out Pub. L.

93-638 contracts, and given the facts pled in the Complaint and in the (Amended) Crossclaim (or

otherwise admitted by the government in its legal Memoranda) and otherwise set out in the

Tribal Defendants’ Response in Opposition to the government’s Motions, and in this

Memorandum, in the federal causes of action pled in the Complaint and in the (Amended)

Crossclaim are clearly not “insubstantial or frivolous” as those terms are used in Williamson.

Bell v. Health-Mor, 549 F.2d 342, 344 (5th Cir. 1977) (in order to constitute a “frivolous or
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insubstantial” cause of action, the claim would have to be one that has “no plausible foundation

or which is clearly foreclosed by a prior Supreme Court decision.”).

Hence, the main rule of Williamson controls.

II. THE GOVERNMENT’S MOTION SHOULD BE DENIED UNDER RULE 12(b)(6)

To the extent the Court (following Williamson) treats the Motions as seeking dismissal

for failure to state claims upon which relief can be granted, the quite different standards

applicable to such Motions filed per Rule 12(b)(6) should be applied. Under those standards, the

government’s Motions should be denied. The Complaint and (Amended) Crossclaim clearly

present claims on which relief can be granted based on the facts as pled. Dismissal is proper only

if “it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim

which would entitle him to relief.” Brown v. Nationsbank Corp., 188 F.3d 579, 585-586 (5th Cir.

1999). Further, in ruling on Rule 12(b)(6) motions, the court must “accept all well-pleaded

factual allegations as true” and “the complaint must be liberally construed, with all reasonable

inferences drawn in the light most favorable to the plaintiff.” Woodward v. Andrus, 419 F.3d

348, 351 (5th Cir. 2005). The same pleading standard applies to the Amended Crossclaim.

In this regard, the Tribe agrees that the FTCA coverage as conferred upon it by § 314 of

Pub. L. 101-512 is not based on its “deemed” status as a “federal employee” as mistakenly

alleged at ¶ 14 of the original Crossclaim (an allegation attacked by the government in its Memo,

Dkt.17, pp. 3-4).1 Instead, the Tribe’s FTCA coverage is based on its “deemed” status as part of a

1
The Tribal Defendants note in this regard that in framing their original crossclaim, the allegation that

both Mr. Williams and the Tribe were entitled to the protections of the FTCA as deemed federal
employees, relied in part on § 11.1 of the 2003 Annual Funding Agreement (“AFA”) (Dkt. 16, Exhibit 2,
USA-042), which expressly provides:

FTCA Coverage: For purposes of FTCA coverage, the Contractor and its employees
(including individuals performing personal services contracts with the Contractor to
provide health care services) are deemed to be employees of the Federal government
while performing work under this contract. (Emphasis added).
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federal agency (the U.S. Department of the Interior) as alleged at ¶s 2, 13, and 16 and in the

prayer for relief of the original Crossclaim.

In this regard, it is well-settled that federal agencies cannot be subjected to suits under the

FTCA and that the exclusive remedy for tort claims when the FTCA applies is against the United

States. Freeling v. FDIC, 221 F.Supp. 955 (W.D. Okla. 1962) (under the FTCA federal agencies

are not subject to suit for tort claims founded on the alleged actions or inactions of their

employees. Instead, the United States is the sole permissible defendant). This rule was reaffirmed

and expanded in the Westfall Act amendments to the FTCA to make clear at 28 U.S.C. § 2679(a)

that no “federal agency” as defined at § 2671 (including the “executive departments” such as

Interior) can be subjected to a direct suit on tort claims covered by the FTCA even if those

agencies otherwise possess the authority to “sue and be sued;” and, per § 2679(a), and (b), a suit

against the United States under the FTCA is now the exclusive remedy for such claims even if

the FTCA affords no remedy. Peak v. SBA, 660 F.2d 375 (8th Cir. 1981).

To address this issue, the Tribal Defendants have timely filed an Amended Answer and

Amended Crossclaim per rule 15(a)(1)(B), Fed.R.Civ.P. (Dkt. 21). That Amended Crossclaim

seeks the same relief as originally sought for Mr. Williams (as a “deemed” covered federal

employee), but now clarifies that the FTCA coverage sought for the Tribe is based on its

“deemed” status as a part of a federal agency, the U.S. Department of the Interior based on §

314, Pub. L. 101-512.

This contract clause (drafted by the government) clearly supports the position asserted by the Tribe in its
original Answer and Crossclaim. However, the Tribe is entitled to the same FTCA coverage under § 314,
Pub. L. 101-512 whether it is treated as a “deemed” federal employee or as a “deemed” part of a federal
agency, as now asserted in its Amended Answer and Crossclaim; and, as noted in text, the Tribe now
acknowledges that its FTCA coverage under § 314 is based on its “deemed” status as part of the Interior
Department.
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Thus, to the extent the government’s Motions to Dismiss are assessed under the Rule

12(b)(6) standards, those Motions must be denied.

III. THE GOVERNMENT’S MOTION SHOULD BE DENIED UNDER RULE 56

To the extent the Court treats the government’s Motions as seeking a merits ruling under

Rule 56, Fed.R.Civ.P., per Williamson, supra, the Court (unless the Court now finds that those

Motions should properly be denied under Rule 56, or now grants summary judgment for the

Tribal Defendants (and the Plaintiff) on the FTCA coverage issue2), should defer ruling on the

Motions and the Tribal Defendants (and the Plaintiff) should be afforded an opportunity per Rule

56(d)(2) to take discovery bearing on the intertwined jurisdiction and merits issue upon which

any such ruling would turn. Raby v. Livingston, 600 F.3d 552, 561 (5th Cir. 2010) (“Rule 56(d)

motions for additional discovery are ‘broadly favored and should be liberally granted’ because

the rule is designed to ‘safeguard non-moving parties from summary judgment motions they

cannot adequately oppose.’” Citation omitted); SEC v. Spence & Green Chem. Co., 612 F.2d

896, 901 (5th Cir. 1980) (the non-moving party seeking discovery must “set forth a plausible

basis for believing that specified facts, susceptible of collection within a reasonable timeframe

probably exist and indicate how the emergent facts if adduced, will influence the outcome of the

pending summary judgment motion.”). In this regard, the Tribal Defendants have good cause to

believe that the government has in its possession additional Official Monitoring Reports and

tribal contract performance reports regarding the Wildlife & Parks contract that will further

confirm that animal control activities were authorized activities under that contract; hence,

FTCA coverage must be extended to the Tribal Defendants in this case.

2
As addressed infra at part XI, under the circumstances of this case, the Court has the power to enter

summary judgment for the Tribal Defendants (and the Plaintiff) and against the government on the FTCA
coverage issues, even though no separate motions or cross-motions for summary judgment have been
filed.
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In that instance, the U.S. Magistrate’s Order staying discovery issued 8/7/2018 (text only

order) should be amended to permit the Tribal Defendants/Crossclaimants (and the Plaintiff) to

obtain discovery on these intertwined issues before the Court rules on the merits of the FTCA

coverage issue as pled in the Complaint and in the Amended Crossclaim.

IV. SUMMARY OF THE GOVERNMENT’S ARGUMENTS AND STATEMENT OF
UNDISPUTED MATERIAL FACTS

The government’s attack on the FTCA coverage claims boils down to three contentions:

a. Wayne Williams was engaged in animal control work at the time of the

accident, but animal control work was not an activity expressly listed as an allowable

activity the Tribe was authorized to perform under the contract. If the Tribe wanted to

add this activity to the contract, it would have had to do so via a contract amendment.

b. Wayne Williams was not performing animal control work under the

contract at the time of the accident since the Tribe’s contracted Wildlife & Parks

Program only had one employee—its executive director.

c. Animal control activity could not be an authorized activity under the

contract because the BIA had not itself carried out such work under its Wildlife & Parks

Program before the Wildlife & Parks contract was awarded to the Tribe.

Before addressing these arguments in detail, it is important to put them in context and to

set out the undisputed facts material to those arguments.

STATEMENT OF UNDISPUTED MATERIAL FACTS

1. At the time of the May 2010 accident giving rise to this suit, the Tribe had in

place a contract with the BIA for operation of a Wildlife & Parks Program awarded to the Tribe

under Pub. L. 93-638. (Dkts. 15-4, ¶ 4).
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2. Mr. Williams was responding to an animal control problem in the vicinity of tribal

public recreation areas when the accident occurred. Christopher Evans Affidavit, ¶s 8, 13

(Exhibit D to Tribal Defendants’ Response; Dkt. 16, p.1).

3. The Tribe has certified that Mr. Williams was acting in furtherance of the Tribe’s

performance of the Wildlife & Parks Program contract at the time of the May 5, 2010 accident.

Melissa Carleton Affidavit, ¶ 13 (Exhibit A to Tribal Defendants’ Response).

4. The operative contract provisions from the 2003 Annual Funding Agreement

(“AFA”)3 provide:

(a) The contractor shall exercise full discretion over the funds made
available subject only to the provisions of this contract and Federal law. § C.1(c),
USA-026.

(b) Program to be performed by Contractor: The Mississippi Band of
Choctaw Indians shall conduct programs and services to address Tribal priorities
and needs as determined by the Tribal Council. The Wildlife & Parks Program of
the Mississippi Band of Choctaw Indians to be conducted shall include any and
all programs authorized by law, for which funds have been appropriated to the
BIA and made available from other agencies through the BIA. The Mississippi
Band of Choctaw Indians shall operate the Wildlife & Parks Program which
enhances the Wildlife & Parks of the Tribes. Such program may include
counseling, tutoring, workshops tuition assistance and other programs to advance
education in the community. (Emphasis added). § C.2, USA-026-027.

(c) Use of Funds Advanced: Funds advanced to the Contractor shall be
used only for purposes authorized under this contract. The funds advanced cannot
be used for any purpose other than an authorized Bureau program expenditure,
even on a temporary basis. Further, funds advanced pending disbursement for a
purpose authorized under this contract shall not be transferred to tribal accounts,
lent to such tribal accounts, or expended for programs or purposes not specifically
authorized under this contract. (Emphasis added). § E.2, USA-036.

(d) Pursuant to Section 5(d) of Public Law 93-638, as amended (25
USC 450c(d)), funds paid to the Contractor and not used for the purposes for
which they were paid shall be repaid to the Treasury of the United States; and, §
E.2.4(a), USA-037.

(e) FTCA Coverage: For purposes of FTCA coverage, the Contractor
and its employees (including individuals performing personal services contracts
with the Contractor to provide health care services) are deemed to be employees

3
The 2003 AFA is the last of the contract documents describing the scope of work the Tribe was to carry

out under the contract (¶ 4, Meyer Affidavit (Ex. 4 to Dkt. 15).
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of the Federal government while performing work under this contract. This status
is not changed by the source of the funds used by the Contractor to pay the
employee’s salary and benefits unless the employee receives additional
compensation for performing covered services from anyone other than the
Contractor. (Emphasis added).

Id. Section 11.1 of the 2003 AFA at USA-042
(f) Monitoring. The Awarding Official and/or his authorized

representative will monitor Contractor performance under this contract. This
monitoring function will include, but not be limited to, the following:

(a) Periodic on-site visits, as needed and/or requested by the
Contractor.

(b) Official Monitoring Sessions, these shall be scheduled in
advance of the visit.

Id. Section C, Sec. 4.2. of the 2003 AFA at USA-030

5. It is undisputed that the Tribe submitted annual contract performance reports to

the government which detailed the particular services, functions and activities it was performing

under the Wildlife & Parks Contract (including “animal control” functions); and, that the

government never objected that any of those particular services, functions and activities as

reported (including “animal control” functions) could not lawfully be performed under this

contract due to Appropriation Act restrictions or for any other reason. Mitzi Reed Affidavit, ¶s

10, 13 (Exhibit C to Tribal Defendants’ Response); Chris Evans Affidavit, ¶s 9, 12 (Exhibit D to

Tribal Defendants’ Response); Melissa T. Carleton Affidavit, supra at ¶s 8, 9 and Exhibit 7

thereto, including the tribal reports submitted to BIA for the years immediately preceding and

immediately following the year of the accident (Marion Sockey Affidavit, ¶ 8 (Exhibit B to

Tribal Defendants’ Response, and Exhibits 1-10 thereto):

a. “Choctaw Wildlife and Parks/Animal Control Year 2008” Report
****
Goals for 2009
1. To continue to have all Wildlife and animal control officers

certified by the Indian Police Academy
2. Filling the two vacant positions with animal control program

Animal Control
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1. 848 K-9s/felines were euthanized
2. 456 Complaints were answered
3. 38 K-9s/felines were Adopted
4. Presentations were performed at Pearl River, Bogue Chitto, Crystal

Ridge, Bogue Homa, Standing Pine and Tucker Communities
during there [sp] development club meetings, to discuss the
Animal Control Ordinance.

5. 2-Rabies Vaccination Clinics were held registering and vaccinating
280 K-9s.

6. Animal Control Supervisor Completed all three (3) Levels of
NACA (National Animal Control Association) Training

Conclusion
The Biggest Challenges that we have in the wildlife/animal control
department are filling the vacancies with qualified people to be able to
answer complaints in a timely matter while trying to maintain and enforce
our hunting and fishing regulations in all communities. However, the staff
is doing a good job with keeping up with complaints with the minimal
amount of staffing that we presently have.

b. “Choctaw Wildlife and Parks/Animal Control Year 2009” Report
****
Accomplishments
****
6. 1021 Complaints were answered by both Wildlife & Animal

Control Officers. (569, Wildlife & 452, Animal Control)
****
Assisting other Tribal Department/Programs
****
4. Killed around 60 Armadillos and ten beavers from the two golf

courses
****
Animal Control
1. 779 K-9s/felines were euthanized
2. 452 Complaints were answered
3. 50 K-9s/felines were Adopted
Conclusion
The Biggest Challenges that we have in the wildlife/animal control
department are filling the vacancies with qualified people to be able to
answer complaints in a timely matter while trying to maintain and enforce
our hunting and fishing regulations in all communities. However, the staff
is doing a good job with keeping up with complaints with the minimal
amount of staffing that we presently have.

c. “Choctaw Wildlife and Parks/Animal Control Year 2010” Report and
letter to BIA

****
Training Attended by some or all Wildlife Officers
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1. Hog Management
2. Deer Management
3. Pond Management
4. Field Management

****
Animal Control

1. 565K-9s/felines were euthanized
2. 315 Complaints were answered
3. 30 K-9s/felines were Adopted

Conclusion
Due to the limited manpower situation in the Animal Control Program, the
Wildlife Officers are still experiencing dual tasking in answering wildlife
complaints and assisting the Choctaw Animal Control Program regarding
dog complaints in a timely manner.

6. It is also undisputed that the government, despite its knowledge from the Tribe’s

annual Contract Performance Reports that the Tribe was performing these animal control

activities under the contract, has never taken action to claim that any of the costs incurred to

perform any of those services, functions or activities were unallowable costs subject to

disallowance determinations per § E.2.4.(a) of the contract and 25 U.S.C. § 5305(d) (formerly

codified at § 450c(d)). Reed Affidavit at ¶s 9, 10, 13; Evans Affidavit at ¶s 7, 12.

7. In accordance with the requirements of 25 U.S.C. § 5329, “the BIA has conducted

program monitoring of the Wildlife & Parks ‘638 program not more than once per year.” Meyer

Affidavit, ¶ 17. Chapter 20—“Contract Monitoring,” Section II.C. and E.2 of the BIA guidelines.

See, Chapter 20-Contract Monitoring, DOI/HHS Internal Agency Procedures Handbook for Non-

Construction Contracting under Title I of the Indian Self-Determination and Education

Assistance Act, July 28, 1999. (Exhibit 8 to the Carleton Affidavit), provide as follows:

C. Goal of Monitoring Review. The goal of the monitoring review shall be to
assess the provision of services under the contract and to provide the T/TO with
feedback which might be beneficial in its provision of services under the contract.

****
E. Monitoring Visit. …Other areas to be reviewed during the monitoring visit
may include: …2. Compliance with the description of services (scope of work);

Case 3:18-cv-00223-CWR-FKB   Document 24   Filed 08/28/18   Page 13 of 34



14

8. Based on the government’s monitoring of the Tribe’s performance of the Wildlife

& Parks contract, the government has consistently found and reported in its Official Monitoring

Reports as follows:

2007 (PRE-ACCIDENT) (DKT. 15, EXHIBIT 3)

(a) Section I.A.(1)(b) Personnel Interviewed:

Interview employees, ask about their role or function within the particular
program and the organization as a whole. What objectives are they
working towards, their general knowledge of the organizational structure,
and the particular contract being reviewed if they are program personnel.
(Emphasis added).

(b) Trip report: Upon return to office complete the Trip Report and the
Official Monitoring Report. Provide a copy of the Official Monitoring
Report to the Tribe.

(c) Program(s): Wildlife and Parks Program

(d) Persons Interviewed: Christopher Evans, Director Wildlife and Parks

(e) Contract Personnel:
A. How many people are employed under this contract? 1
B. List each position and annual wage:

Position Wage
Director, Parks & Wildlife TS-12

C. Is there a position description available for each position?
_X__ Yes ___No

(f) Job Description of Director, Wildlife and Parks Division appended to the
Official Monitoring Report for 2007 referencing, inter alia the Director’s
duties as including “8. Assists technical staff …” and 12 “Supervises
wildlife rangers and animal control officers …” (Emphasis added).

(g) Contract Scope:
A. Is the Contractor performing all required functions of the contract

in accordance with the Statement of Work (SOW)?
_X__ Yes ___No

Comments: There is a possibility that the SOW may be changed do
cuts in funding by congress and it was explained to the Director
that if he wanted to change the SOW the Bureau of Indian Affairs
would work with him on the changes.
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B. Has the Contractor provided the necessary personnel, as indicated
in the agreement, to provide the required services?

_X__ Yes ___No
Comments: The Contractor has provided the necessary personnel.

C. Are services being provided in accordance with the agreement?
(Emphasis added).

_X__ Yes ___No
If yes, evaluate service being provided:
There is regular patrolling of Tribal trust lands, tribal codes and
ordinances are being met and followed.
If no, provide recommendations on how to correct the problem and
indicate what services are being provided:
Not applicable

D. Has the contractor submitted all reports required under the
agreement?

_X__ Yes ___No
If yes, indicate what reports have been submitted and evaluate the
reports: The Choctaw Tribe has been sending SF 269A and
periodic reports.
If no, indicate what reports have not been submitted and indicate
the corrective actions taken:

(h) Other statements in this monitoring report showing that more than one
Wildlife & Parks Program employees existed are set out at pages 19-20,
infra, but are not repeated here to avoid duplication.

(i) Following completion of the 2007 monitoring visit, Kirk Meyer, the BIA
contracting officer, sent a letter to then Tribal Chief, Beasley Denson,
stating, inter alia that “Contract CTS78T98065, Wildlife and Parks, had
no deficiencies noted during the on-site visit and no further
recommendations were made.” (Carleton Affidavit, Exhibit 12). This is
the same BIA official who signed the Affidavit attached as Exhibit 4 to
Dkt. 15.

2014 (POST-ACCIDENT) (CARLETON AFFIDAVIT, EXHIBIT 1)

(a)-(g) – identical to the statements quoted above from the 2007 report.

(h) Page 13 of the 2014 Official Monitoring Report references the following animal
control activities being performed by the Tribe under the contract:

There is concern about invasive animals such as Nutria Rat that
has the potential of causing havoc on levees and dams, one such
place that is a potential target for this destructive animal is at lake
Pushmataha. The other animal of concern is feral hogs, they are

Case 3:18-cv-00223-CWR-FKB   Document 24   Filed 08/28/18   Page 15 of 34



16

capable of destroying family gardens and other agriculture
endeavors. KB

2017 (POST ACCIDENT) (CARLETON AFFIDAVIT, EXHIBIT 2)

(a) Tribal Defendants only have the last page of the BIA’s August 21, 2017 Official
Monitoring Report which contains the Official’s signature and the following summary:

The Choctaw “Wildlife and Parks Department continues to provide animal
related services, such as animal damage, animal capture/relocation and
animal control on tribal property lands. The Tribe as (sic) reported in
answering (sic) over 300 complaint calls from Tribal members in regards
to animal control, and they have assisted the general public, and Choctaw
police in enforcement of laws and ordinances. (Emphasis added).

(b) On August 25, 2017, shortly after the BIA’s 2017 Official Program Monitoring

Report quoted above, Bruce W. Maytubby, Sr., the BIA’s Regional Director, Eastern Regional

Office, BIA, wrote a letter to Mississippi Tribal Chief, Phyliss J. Anderson, commending the

Tribe’s work in carrying out the Wildlife & Parks contract based on that official monitoring visit

and report of August 21, 2017 (Carleton Affidavit, Exhibit 3), as follows:

Based on the site visit, observations, meetings, and interviews with Tribal
Program staff, the review revealed the Agriculture Program staff is
responsibly managing the day-to-day operations of the contract through
the implementation of the scope of work by supporting and protecting
tribal resources on MBCI Tribal lands. The review also revealed the Tribe
is adequately addressing Wildlife & Parks management by successfully
responding to calls, and providing animal related services. The Mississippi
Band of Choctaw Indians has provided the necessary personnel as
indicated in the agreements and performed the required services.
(Emphasis added).

9. The Interior Department’s Budget Justification for the BIA’s Wildlife & Parks

Program for FY 2002 submitted to the Congress in support of the President’s request for

appropriations for that fiscal year (Exhibit 6, Carleton Affidavit), stated, inter alia:

The program also supports the development and implementation of fish, wildlife
and outdoor recreation management programs on Indian lands, … These
programs permit direct Tribal participation and decision-making as managers of
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shared fish, wildlife and outdoor recreation resources falling under the jurisdiction
of Tribal, State, regional, Federal and international management entities.

10. The Interior Department’s Budget Justification for the BIA’s Wildlife & Parks

Program for FY 2010 submitted to the Congress in support of the President’s request for

appropriations for that fiscal year (Exhibit 5, Carleton Affidavit), stated, inter alia:

Funding is provided to tribes through a local priority setting process determined
by the tribe and the Bureau to fund tribal activities in the areas of fisheries,
wildlife, outdoor recreation, and public use management, conservation
enforcement and related fields. Activities conducted are determined by tribes, and
cover a broad array of diverse fisheries, wildlife, conservation enforcement,
public use, habitat management and related programs. Tribes conduct program
planning, implementation, and evaluation, with Bureau functions being primarily
inherently federal in nature. Tribes, through the local priority setting process, will
determine any changes in annual funding and performance.

11. Comparable language appears in the Interior Department’s Budget Justification

for the BIA’s Wildlife & Parks Program for the years FY 2001 through FY 2018.

12. The Interior Department has acknowledged in its National Park Service

regulations and plans for operation of a national monument that it is important to carry out

animal control work in government operated public recreation areas. The Mississippi Wildlife

Fisheries and Parks Department regulations reflect the same acknowledgment. (Carleton

Affidavit, ¶ 11 and Exhibits thereto). See, fn.4, supra.

V. THE GOVERNMENT HAS ADMITTED THAT ANIMAL CONTROL
ACTIVITIES ARE AUTHORIZED ACTIVITIES UNDER THE TRIBE’S
WILDLIFE & PARKS CONTRACT

The Tribe’s ‘638 contract for operation of the BIA’s Wildlife & Parks Program contains

virtually no detail about what kind of services, functions and activities are allowable under the

contract, but under the operative contract provisions set out above, the Tribe was authorized to

decide which functions, services and activities it would perform under its Wildlife & Parks

Program contract, so long as those were functions, services or activities that the BIA could
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lawfully have performed under that program based on the annual federal appropriations

supporting it before the contract was awarded (plus any functions, services or activities that the

BIA could lawfully have performed with funds appropriated to other federal agencies and then

transferred to the BIA). See, Carleton Affidavit at ¶ 8 and Exhibits 5 and 6 thereto, the Interior

Department’s Budget Justification for this program set out in ¶s 9 and 10 of the Statement of

Undisputed Material Facts.

Further, years of tribal annual contract performance reports spell out exactly what

services, functions and activities were in fact being performed under that contract—including

animal control functions of the very sort Wayne Williams was carrying out when the accident

here involved occurred; and, the BIA has admitted in its 2007 and 2014 Monitoring Reports that

“the contractor [is] performing all required functions of those contracts in accordance with the

statement of work,” (USA-055). These reports acknowledged that the Tribe was then performing

the very animal control activities here at issue.

Also, the language from the BIA’s 2007, 2014 and 2017 Official Monitoring Reports are

admissions of the argument that the animal control and other activities referenced in those

Reports and in the Program Director’s job description (and appended to the 2007 NS 2014

Reports) were allowable activities under the contract. See, Rule 801(d)(2), Fed. Rules of

Evidence:

(2) An Opposing Party’s Statement. The statement is offered against
an opposing party and:

(A) was made by the party in an individual or representative
capacity;

(B) is one the party manifested that it adopted or believed to be
true;

(C) was made by a person whom the party authorized to make a
statement on the subject;

(D) was made by the party’s agent or employee on a matter
within the scope of that relationship and while it existed; or
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(E) was made by the party’s co-conspirator during and in
furtherance of the conspiracy.
The statement must be considered but does not by itself establish the
declarant’s authority under (C); the existence or scope of the relationship
under (D); or the existence of the conspiracy or participation in it under
(E).

All the requirements to establish that these statements in the BIA’s Official Monitoring

Reports are party admissions of the government are satisfied. U.S. v. Santos, 372 F.2d 177 (2d

Cir. 1967) (inconsistent out-of-court statements of a government agent made in the course of

exercise of his authority and within the scope of that authority would be admissions binding

upon the agent’s principal in civil cases).

These statements were made by the BIA officials who signed the reports in their

“representative” capacities (Rule 801(d)(2)(A). The BIA’s representatives who signed these

reports manifested by their signatures that they believed their statements to be true.

(801(d)(2)(B). These statements were made by persons whom the BIA authorized to make these

statements regarding the Tribe’s Wildlife & Parks contract performance. See, Exhibit 8 to the

Carleton Affidavit, Chapter 20-“Contract Monitoring,” DOI/HHS Internal Agency Procedures

Handbook for Non-Construction Contracting under Title I of the Indian Self-Determination and

Education Assistance Act, July 28, 1999. And, these statements were made by a BIA employee

within the scope of his employment with the BIA.

Thus, the government has both before and after the May 2010 accident, acknowledged

that animal control activities were allowable activities under the Tribe’s Wildlife & Parks

Program Contract. This is not surprising. It has long been recognized that animal control
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activities (both for domestic and wild animals) are integral to any sensible park management plan

regarding parks and other outdoor public recreational areas.4

VI. WAYNE WILLIAMS WAS A TRIBAL EMPLOYEE CARRYING OUT
AUTHORIZED ANIMAL CONTROL WORK UNDER THE TRIBE’S WILDLIFE
& PARKS CONTRACT AT THE TIME OF THE MAY 5, 2010 ACCIDENT.

Turning to the government’s “one employee” argument, the government claims (Cr.cl.

Memo (Dkt. 6) at 12) that “in the program monitoring report directly preceding the date of the

accident, the only tribal employee employed under the Wildlife & Parks ‘638 Contract was the

Wildlife & Parks Director.” See, 2007 Official Monitoring Report at USA-058 (Dkt. 16, Ex. 3).

This argument fails for many reasons.

First, the BIA’s 2007 Official Monitoring Report for this contracted program (Ex. 3) was

not the only Report relevant to the question whether there were other tribal employees working

to carry out the subject ‘638 contract, including performance of the kind of animal control work

in which Defendant Williams was engaged at the time of the accident giving rise to this suit.

In particular, the Tribe’s required Annual Contract Performance Reports submitted to the

BIA for FYs 2007, 2009 and 2010—the years, immediately preceding and following the

accident—expressly show that the Tribe had other employees working to carry out this contract,

including animal control officers such as Defendant Williams. See, the excerpts from the FYs

2007, 2009 and 2010 Contract Performance Reports set out at ¶ 5 of the Undisputed Facts and

the Tribe’s Contract Performance Reports for the years 2011-2017. See, Sockey Affidavit at ¶s 8,

4 See, the Interior Department and State regulations relating to animal control activities in public
recreation areas at National Park Service Regulations at 36 C.F.R. Part 2; Title 40: Wildlife, Fisheries &
Parks, Parts 6: Mississippi State Parks, Rule 1-2 and Part 2, Chapter 7: Nuisance Animals, Rule 7.1; and,
excerpt from proposed Bureau of Land Management Plan for the Santa Rosa and San Jacinto Mountains
National Monument (Feb. 5, 2004) (appendix E-8 thereof). True and correct copies of excerpts from the
above are attached to the Carleton Affidavit as Exhibits 9, 10 and 11.
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9 and the references therein to Wayne Williams and/or other animal control workers under the

Wildlife & Parks Program.

Second, the government’s 2007 Official Monitoring Report (Ex. 2, Dkt. 15) itself

references other Wildlife & Parks Program staff in addition to the program director:

(a) “The Choctaw Tribe through the Program Director and Secretary
maintain financial or copies of financial records and they follow procurement
procedures” (emphasis added). Contract Administration –E Financial
Management. ((4) (p.7, Gov. Ex. 3), USA-052).

(b) “… who is authorized to travel under this contract? The Wildlife
Fisheries and Parks Director and staff” (emphasis added). Travel. B (p.11, Gov.
Ex. 3, USA-056).

(c) The Job Description for the “Director, Wildlife & Parks Division”
attached to and made a part of the BIA’s Program Monitoring Report (see
reference at Contract Personnel, B and C (Gov. Ex. 3, USA-052 and 053) plainly
states inter alia that the duties of the Director, Wildlife & Parks Division include

“8. Assists technical staff in the survey and collects of harvests, research
and management data;” (emphasis added).

“12. Supervises Wildlife rangers and animal control officers and is
responsible for leave approvals.” (Emphasis added).

So, the BIA’s own Program Monitoring Report of 2007 recognizes that the Wildlife &

Parks Program then had other staff beyond the Director, including “animal control officers.” This

is, of course, consistent with the Tribe’s own annual contract performance reports required under

the Tribe’s Wildlife & Parks Contract quoted above which repeatedly reference the work of such

animal control officers under the contract.

The government’s Official Monitoring Report for 2014 also acknowledges that the Tribe

had other employees working under the contracted Wildlife & Parks Program, including animal

control officers. (Carleton Affidavit, Exhibits 1, 2, 3).

Case 3:18-cv-00223-CWR-FKB   Document 24   Filed 08/28/18   Page 21 of 34



22

Thus, the government’s argument that Wayne Williams was not a “deemed” covered

employee under the Wildlife & Parks Contract because the 2007 Monitoring Report states (in

one place) that the Program had only one employee, fails. Read in full, that Report (and other

tribal and government reports referenced supra and infra) actually confirms that the Wildlife and

Parks contract actually had many other employees before, after, and at the time of the accident.

Perhaps the author of this BIA Report intended the “1 employee” reference to refer to the

number of Wildlife & Parks Program employees who were then being paid with BIA funds. And,

the Tribe does not dispute that the Tribe has long used all the Wildlife & Parks Program funding

awarded by the BIA to pay the Program Director’s salary with other Wildlife & Parks Program

staff (then including animal control officer Wayne Williams) being paid with tribal funds. Reed

and Evans Affidavits. However, the fact that the other Wildlife & Parks Program personnel

(including Mr. Williams and the other program’s animal control officers) and wildlife rangers

were paid with tribal funds rather than BIA funds does not take them outside of FTCA coverage.

Such program employees are entitled to the same FTCA coverage as are program employees

paid with BIA funds awarded under this contract. See, Section 11.1 of the 2003 AFA for this

Pub. L. 93-638 contract quoted supra at p. 11, ¶ 4(e) (Dkt. 15, Exhibit 2, USA-017 to 044); see

also, 25 C.F.R. Part 900.197 (the regulations implementing Pub. L. 93-638) which provides:

Does FTCA cover employees of the contractor who are paid by the contractor
from funds other than those provided through the self-determination contract?

Yes, as long as the services out of which the claim arose were performed in
carrying out the self-determination contract.

Further, although Wayne Williams was clearly working under the Wildlife & Parks

Program at the time of the accident (Evans Affidavit, ¶ 13), so long as a tribal employee is

carrying out authorized ‘638 contract activities within the course and scope of his employment
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for the Tribe, nothing in Pub. L. 93-638 or in the BIA’s ‘638 contracts requires (a) that such

employee must be administratively housed in the Tribal Department primarily charged with

carrying out that contract, or (b) that such an employee hold a position expressly identified in the

contract budget. Colbert v. U.S., 785 F.3d 1384, 1391-1396 (11th Cir. 2015) (in-house tribal

attorney was engaged in activities to “carry out” the tribe’s ‘638 contract for Social Services at

time of her automobile accident; hence, she was entitled to FTCA coverage even though she was

not housed within Navajo Nation’s Social Services program, was paid with other funds and was

not identified in the program’s budget); Buchanan v. U.S. DHHS, 177 F.Supp.2d 1005

(N.D.Ca.2001) (Tribal Administrator not working under contracted ‘638 program was covered

by FTCA when carrying out authorized ‘638 contract activities for the Tribe).

Per the above, to the extent the government is arguing that Wayne Williams was not an

FTCA covered employee under the Tribe’s Wildlife & Parks contract because his salary was not

paid with BIA contract funds or he was not referenced in the Tribe’s Wildlife & Parks contract

budget or BIA’s monitoring reports as a program employee, those arguments fail.

VII. ANIMAL CONTROL WORK WAS AN AUTHORIZED ACTIVITY UNDER THE
TRIBE’S WILDLIFE & PARKS CONTRACT EVEN THOUGH THAT WORK IS
NOT EXPRESSLY LISTED IN THE CONTRACT’S SCOPE OF WORK

Regarding the government’s argument that animal control “functions” cannot be

authorized activities under the contract because they were not specifically listed in the parties’

‘638 contract for the Wildlife & Parks Program, and that no contract amendment was executed to

“add” those activities to the contract,5 that argument is just wrong. Many of the other functions,

services or activities routinely and properly carried out by the Tribe under this contract, as

5
Since animal control activities were among the many kinds of activities which the Tribe was authorized

to carry out under that contract, there was no requirement for the Tribe to seek or obtain a contract
amendment per 25 U.S.C. § 5329(c) Sec. 1, (e)(2)(A) to add those activities to the contract as asserted at ¶
16 of the Meyer Affidavit and argued by the government.
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annually set out in the Tribe’s required Wildlife & Parks Contract performance reports and in the

Wildlife & Parks director’s job description included with the BIA’s 2007 and 2014 Official

Monitoring reports, identify activities the Tribe is carrying out in performance of the contract

which are not expressly set out in the contract. See, Reed Affidavit, ¶s 11,12; Evans Affidavit, ¶s

10,11.

Notwithstanding Kirk Meyer’s legal opinion to the contrary (which the Tribe has moved

to strike), nothing in Pub. L. 93-638 requires a contract or Annual Funding Agreement (“AFA”)

to list in detail every kind of activity or function a tribe is authorized to carry out when it has

contracted a whole BIA program, such as the BIA’s Wildlife & Parks Program. For purposes of

FTCA coverage, the controlling question is not whether a particular activity giving rise to a tort

claim was expressly listed in the contract documents, including the latest AFA, but whether that

activity was an authorized activity under the contracted program. Buchanan, supra at 1008

(holding that Tribe’s ‘638 contract with Indian Health Service to carry out health programs

authorized tribe and its employees to transport a tribal member for a court-ordered drug test even

though the contract “does not expressly provide for” such transportation work to be carried out

under the contract; thus, a tribal employee engaged in such transportation work at the time of an

accident was entitled to FTCA coverage).

Animal control activities are integral to any sensible Wildlife & Parks management plan

(see, fn.4, supra; Reed Affidavit, ¶s 11, 12 and Evans Affidavit, ¶s 10, 11), and the Interior

Department’s own Budget Justification for that program includes “development and

implementation of … outdoor recreation management programs on Indian lands” as one of the

functions the BIA is authorized to carry out with funds appropriated to the BIA under the

Wildlife & Parks Program (Carleton Affidavit, ¶ 8 and Exhibit 6 thereto). Nothing in Pub. L. 93-
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638, the Tribe’s ‘638 contract, § 314, Pub. L. 101-512, or the annual Appropriations Acts which

funded that program at the time of the accident, establishes any requirement that the particular

activity a tribal employee was engaged in at the time of an accident had to be expressly identified

in the Tribe’s ‘638 contract as a precondition for receiving FTCA coverage for such activity.

(See, Carleton Affidavit, ¶ 9, and Exhibit 7 thereto). The only precondition for FTCA coverage is

that the employee’s conduct occurred within the course and scope of his employment in carrying

out an authorized activity under the contract. Shirk v. U.S., 773 F.3d 999 (9th Cir. 2014);

Buchanan, supra; Colbert, supra.

VIII. THE TRIBE WAS NOT LIMITED TO PERFORMING ONLY THE
PARTICULAR FUNCTIONS THE BIA MIGHT HAVE BEEN PERFORMING
UNDER THE WILDLIFE & PARKS PROGRAM BEFORE THIS CONTRACT
WAS AWARDED TO THE TRIBE

Finally, as to the government’s third contention, the Tribe was not limited to performing

only the particular functions the BIA might have been performing under the Wildlife & Parks

Program before this Contract was awarded to the Tribe. Thus, even if the hearsay6 appearing at ¶

18 of the Meyer affidavit (repeating information obtained from a third party to the effect that

“the BIA-ERO does not and has not provided animal control services” as part of its Wildlife &

Parks Program) and Mr. Meyer’s supplemental statement that “BIA-ERO does not and has not

provided animal control as a direct service to tribes in the Eastern Region during my tenure”

were true, that would not mean that such activities could not lawfully have been performed by

the BIA under that program and would not mean that the Tribe could not lawfully perform such

functions under the Wildlife & Parks Program contract without securing a contract amendment

to specifically list those activities as authorized activities under the contract. The remaining

6
The Tribal Defendants have filed a Motion to Strike this information from the Meyer Affidavit as rank

hearsay.
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allegations of ¶ 18 of the Meyer Affidavit are legal conclusions which the Tribe has also sought

to strike.

In light of the contract language at ¶ C.2 (USA 026-027) authorizing the Tribe to carry

out “any and all programs authorized by law” under the Wildlife & Parks contract, it is

significant that the Tribe contracted to operate the whole BIA Wildlife & Parks Program (see,

USA-002: “Contract No. … Wildlife & Parks Program,” not only for a subset of particular

functions, services or activities thereunder, as the Tribe might have done. See, 25 U.S.C. §

5321(a) (formerly codified at 25 U.S.C. § 450f(a)) (“The secretary is directed upon the request of

any Indian Tribe by tribal resolution, to enter into a self-determination contract or contracts with

a tribal organization to plan, conduct and administer programs or portions thereof, …”

(Emphasis added).7 And, it is likewise significant that among the things the BIA was authorized

to do under the program was to perform “outdoor recreation management” functions on Indian

lands (Carleton Affidavit, ¶ 8 and Exhibits 5-6 thereto), and as shown supra, the kind of animal

control functions here involved are integral to any such outdoor recreational management

programs.

The government argues in opposition that the Tribal Defendants’ FTCA coverage claims

rely upon an argument for implied waiver of the government’s sovereign immunity. (Dkt. 16, pp.

12-13).

This is not the case. The Tribal Defendants’ argument is that the scope of allowable

activities under the contract is vague and non-specific—inter alia authorizing the Tribe to carry

out any activities the BIA could have lawfully carried out under its Wildlife & Parks Program.

7
If a tribe were to contract to operate only a portion of a BIA Wildlife & Parks program to carry out only

a particular service or activity under its contract, leaving the program’s other activities or services to be
handled by the BIA, but later wanted to contract for other or all the retained activities under that BIA
program, that is when a contract amendment of the sort referenced in the Meyer Affidavit at ¶ 16 would
be required. See, fn.5, supra.
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This is not an argument for implied waiver. It is an argument that the vague scope of work in the

contract when liberally construed in favor of the Tribe (as it must be, see, Part IX, infra) and as

the contract was in fact construed by the parties (see, Part X, infra), confers authority on the

Tribe to carry out animal control activities and a wide range of other activities under the Wildlife

& Parks Program which are not expressly listed in the contract.

Further, the cases relied on by the government (Dkt. 16, pp. 14-15) do not support their

position that the only activities for which FTCA coverage is available under a ‘638 contract are

those which are expressly listed in the contract and which the BIA was itself carrying out under a

contractible program before the contract was awarded. The government’s reliance on those cases

is wholly misplaced. The Court in Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell,

729 F.3d 1025 (9th Cir. 2013) held that the BIA was not obligated to award a ‘638 contract to a

tribe for a law enforcement program in a state in which the BIA did not operate any such

programs in any form because of the statutory transfer of criminal jurisdiction to the State. The

Los Coyotes case only holds that the BIA cannot be forced to award a contract for a program it

does not operate at all in a particular location. Here, there is no dispute that the government in

fact operated a Wildlife & Parks Program and lawfully awarded a ‘638 contract to the Tribe to

operate that program. The dispute here is about what things a Tribe can do under a ‘638 contract

that was duly awarded. The case provides no support for the government’s argument opposing

FTCA coverage for torts arising under that contract as awarded to the Tribe.

Likewise, in Comes Flying v. U.S., 830 F.Supp. 529 (D.S.D. 1993) the Court held that

FTCA coverage was not available under § 314, Pub. L. 101-512 for torts committed in carrying

out a contract award by HUD under a different federal statute. The contract there involved was

not awarded under Pub. L. 93-638. Comes Flying is even more unhelpful to the government. It
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only holds that the clear sovereign immunity waiver of § 314 for torts committed in the

performance of ‘638 contracts is not available for torts committed in the performance of non-

‘638 contracts. Nor does Shirk v. U.S., 773 F.3d 999 (9th Cir. 2014) (cited by the government at

Dkt. 16, p. 10, 12) help the government. Shirk merely holds that § 314, Pub. L. 101-512 only

confers FTCA coverage to tribal employees who are carrying out authorized ‘638 contract

activities within the course and scope of their employment with a tribe when a tort occurs. That

standard is clearly satisfied here.

Buchanan directly speaks to—and rejects—the government’s arguments. There, as

previously noted, the court ruled that a tribal employee sued in tort for an automobile accident

occurring while performing patient transportation activities was entitled to FTCA coverage even

though those activities were not expressly listed in the Tribe’s ‘638 contract for the operation of

health services programs. The court rejected the government’s argument that the normal rule that

“waivers of sovereign immunity are strictly construed in favor of the government” should bar

coverage in that case, holding that § 314 was a broad waiver of immunity as to all torts occurring

in the Tribe’s performance of activities allowable under a ‘638 contract; and, that the kind of

patient transportation there involved was activity carried out under the Tribe’s ‘638 contract even

though that particular activity was not expressly listed in the contract.

To further test the proposition argued by the government, does anyone on earth believe

that the Tribe could not trim dead foliage or cut the grass along public recreational walking trails

on its reservation or around its tribal lake under this program? These are activities that are clearly

subsumed in any kind of program involving “outdoor recreation management programs on

Indian land,” one of the many kinds of things the BIA was authorized by the Congress to carry

out with funding awarded for the Wildlife & Parks Program, which the Tribe is authorized by the
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plain language of § C.2 of the contract to carry out under that program. Does the government

truly contend that a tort derivative of an injury from a rock thrown by a lawn mower during such

trail maintenance activities would not be covered by the FTCA because activities at that level of

detail were not expressly listed in the contract? If this was a requirement for FTCA coverage,

this contract would have had to be 300 pages long!

IX. ANY DOUBTS ABOUT HOW PUB. L. 93-638, THE TRIBE’S ‘638 CONTRACT
TERMS OR § 314 SHOULD BE INTERPRETED MUST BE RESOLVED IN
FAVOR OF THE TRIBE

Any doubts about how the Tribe’s contract (or Pub. L. 93-638) should be interpreted on

these points based on the referenced contract terms must be resolved in favor of Mr. Williams

and the Tribe and against the government based on the liberal rule of contract interpretation

incorporated into the statute. Buchanan, supra (applying liberal rule of construction to find that

‘638 contract authorized tribe to provide transportation services for a tribal member’s drug test

under a health services contract, even though those services were not expressly provided for in

the contract); 25 U.S.C. § 5329(c), § 1(b) (formerly codified at 25 U.S.C. § 450l(c), § 1(a)(2))

(incorporating into the contract the government’s duty to apply the liberal rule of construction in

interpreting Pub. L. 93-638 and ‘638 contracts’ for the benefit of the contractor). Salazar v.

Ramah Navajo Chapter, 567 U.S. 182, 194 (2012) (applying statutory rule “that [e]ach provision

of [Pub. L. 93-638] and each provision of [‘638 contracts] shall be liberally construed for the

benefit of the contractor. …”); Ramah Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997)

(Indian canon of construction must be applied in interpreting Pub. L. 93-638 and “[t]he result is

that if the [Act] can reasonably be construed as the Tribe would have it construed, it must be

construed that way,” rejecting government’s restrictive interpretation of tribal ‘638 contract

rights). In Salazar, the Court, relying in part on the liberal rule of construction, rejected the
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government’s arguments that tribal ‘638 contract languages stating that the government’s

payment obligations under the contract were “subject to the availability of funds” barred the

Tribe’s recovery for unpaid contract support costs where different interpretations of that phrase

had been identified in the litigation and the Tribe’s interpretation was reasonable and consistent

with the intent of Pub. L. 93-638. Salazar, supra at pp. 190-198. The same Indian canon of

construction must be applied in interpreting § 314, Pub. L. 101-512. Montana v. Blackfeet Tribe,

471 U.S. 759, 766 (1985) (federal statutes enacted for the benefit of the Indian tribes must be

liberally construed in their favor).

Thus, given the lack of detail in the contract on what particular activities were to be

carried out, and given that there exists more than one reasonable interpretation of the legal effect

of the words “Indians shall conduct programs and services to address Tribal priorities and needs

as determined by the Tribal Council. The Wildlife & Parks Program of the Mississippi Band of

Choctaw Indians to be conducted shall include any and all programs authorized by law, for

which funds have been appropriated to the BIA and made available from other agencies through

the BIA” in the 2003 AFA, this Court should apply the liberal rule of construction as required by

the statute; and, per that rule, the Court should adopt the Tribe’s interpretation that the quoted

language allowed it to do any work under the contract that the BIA itself could have lawfully

performed under its Wildlife & Parks Program—including animal control functions of the sort

reported—which are integral to performing “outdoor recreation management” and “outdoor

recreation and public use” management as described in the Interior Department’s annual Budget

Justification to Congress (Carleton Affidavit, ¶ 8 and Exhibits 5, 6).

X. THE PARTIES HAVE BY THEIR CONDUCT ACKNOWLEDGED THAT
ANIMAL CONTROL WORK IS AN AUTHORIZED ACTIVITY UNDER THE
TRIBE’S WILDLIFE & PARKS CONTRACT
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Finally, where a dispute exists about whether an activity being performed under a federal

contract is an allowable activity under that contract, and where, as here, there is vagueness or

ambiguity in the contract terms regarding what particular activities are allowable, the courts

routinely look to the conduct of the parties in determining if the parties (the government and the

contractor) themselves construed the contract to include that activity. Metro. Area Transit, Inc. v.

Nicholson, 463 F.3d 1256, 1260 (Fed. Cir. 2006) (“(T)he parties' own course of performance is

highly relevant to contract interpretation.”), citing Restatement (Second) of Contracts § 202(4)

(emphasis added): (“Where an agreement involves repeated occasions for performance by either

party with knowledge of the nature of the performance and opportunity for objection to it by the

other, any course of performance accepted or acquiesced in without objection is given great

weight in the interpretation of the agreement.”). The parties’ course of conduct can inform the

interpretation of a contract even where the terms are unambiguous. N. Star Alaska Hous. Corp. v.

United States, 76 Fed. Cl. 158, 194, dismissed, 226 F. App'x 1004 (Fed. Cir. 2007) (“‘ ... a

course of dealing can supply an enforceable term to a contract (or may even supplement or

qualify that contract) provided the conduct which identifies the course of dealing can reasonably

be construed as indicative of the parties' intentions—a reflection of their joint or 'common

understanding.’ Sperry Flight Sys. Div. of Sperry Rand Corp. v. United States, 212 Ct.Cl. 329,

548 F.2d 915, 923 (1977)”.).

That same rule of construction has been applied in determining whether a particular

activity was an allowable activity under a ‘638 contract for purposes of determining whether

FTCA coverage was available to a tribal employee. Buchanan, supra, where the court took into

account the “custom and course of dealing” of the government and the tribal contractor in ruling

that certain patient transportation activity not expressly listed in the contract had been recognized
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by the parties as an allowable activity under the contract, hence triggered FTCA coverage as to

tort claims grounded in that activity:

Assistance in interpreting the Agreement is further provided by the
undisputed testimony of the custom and course of dealing between Guidiville and
the United States in acting under and interpreting the Agreement. “Where
contractual language … suggests several speculative interpretations, the scope of
the language must be read in accordance with the parties’ contemporaneous
construction, and … the parties’ interpretation and performance of the contract
may be relevant evidence of the contract itself.” United States ex. rel. Oliver v.
The Parsons Co., 195 F.3d 457, 459 (9th Cir. 1999), cert. denied, 530 U.S. 1228,
120 S.Ct. 2657, 147 L.Ed.2d 272 (2000) (citations omitted).

Applying these standard rules of contract interpretation makes clear that both parties to

this contract have long recognized that the kind of animal control activities here at issue were

allowable activities under the contract. Further, the Tribe had the right to rely upon the

government’s own conduct—its affirmative statements made, e.g., in its monitoring reports that

the Tribe was performing the contract in accordance with the statement of work (BIA statements

made with the knowledge that the Tribe was in fact performing animal control activities under

the contract) and its inaction in failing to object to the performance of these activities under the

contract.

XI. THE GOVERNMENT’S MOTION TO DISMISS SHOULD BE DENIED AND
SUMMARY JUDGMENT SHOULD BE ENTERED FOR THE TRIBAL
DEFENDANTS ON THEIR FTCA COVERAGE CLAIMS.

The Tribal Defendants believe that the arguments set out above are more than sufficient

to require denial of the government’s Motions to Dismiss when assessed under the summary

judgment standards of Rule 56, F.R.Civ.P., per Williamson. Clearly, the government has not

shown that it is entitled to judgment as a matter of law on the pending FTCA coverage claims.

E.E.O.C. v. LHC Group, Inc., 773 F.3d 688, 693 (5th Cir. 2014) (grant of summary judgment is
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appropriate only if “the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law”).

Indeed, the Tribal Defendants submit that the foregoing is sufficient for the Court to grant

summary judgment for them on their FTCA coverage claims. They have shown that they are

entitled to entry of judgment on those claims as a matter of law and (once the hearsay and legal

conclusions are stripped from the Meyer Affidavit) there do not exist any disputes of material

fact which would preclude entry of summary judgment for them on these FTCA coverage

claims. The submissions now before the Court establish that they are entitled to coverage under

the FTCA: Mr. Williams as a “deemed” federal employee and the Tribe as a “deemed” federal

agency. Hence, this Court should now exercise its authority to grant summary judgment to Mr.

Williams and the Tribe affirming their right to FTCA coverage regarding the torts here at issue,

even though they have not filed their own motion or cross-motion for summary judgment on the

FTCA coverage issue. United States Cellular Corporation v. City of Wichita Falls, Texas, 364

F.3d 250, 255 and fn.6 (5th Cir. 2004), affirming entry of summary judgment in favor of the

defendant City on the United States Cellular Corporation’s motion for summary judgment even

though the City had not filed its own motion for summary judgment, and noting the District

Court’s authority to do so at fn.6, as follows:

The City had not moved for summary judgment, but a district court may grant
summary judgment against a movant even if the non-movant has not filed a cross-
motion. Benchmark Elecs., Inc. v. J.M. Huber Corp., 343 F.3d 719, 730 (6th Cir.
2003); Landry v. G.B.A., 762 F.2d 462, 464 (5th Cir. 1965).

Simple justice warrants that result here. It is frankly unfathomable why the government

has denied FTCA coverage to Mr. Williams and the Tribe in this case in light of the controlling

law and the undisputed facts set out above.
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Respectfully submitted,
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s/ C. Bryant Rogers
C. BRYANT ROGERS
MS Bar No: 5638
Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979
cbrogers@nmlawgroup.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was filed

electronically pursuant to CM/ECF procedures, which caused the parties or counsel to be served

by electronic means, as more fully reflected on the Notice of Electronic Filing.

s/ C. Bryant Rogers

Case 3:18-cv-00223-CWR-FKB   Document 24   Filed 08/28/18   Page 34 of 34


