
IN THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 

DAVID CHIPMON PLAINTIFF 

 

 

v.                  CIVIL ACTION NO. 3:18-cv-223-CWR-FKB 

 

 

THE UNITED STATES OF AMERICA;  DEFENDANTS 

MISSISSIPPI BAND OF CHOCTAW INDIANS; 

WAYNE WILLIAMS 

_______________________________________________________ 
 

United States of America’s Memorandum in Support of Motion to Dismiss for  

Lack of Subject-Matter Jurisdiction 

_______________________________________________________ 
 

Defendant, the United States of America (“Defendant”), by and through undersigned 

counsel, seeks dismissal of Plaintiff David Chipmon’s complaint against it pursuant to Federal 

Rule of Civil Procedure 12(b)(1). 

Introduction 

Defendant Wayne Williams, an animal control service worker employed by the 

Mississippi Band of Choctaw Indians (hereinafter “the Tribe”), was involved in an accident with 

Plaintiff while responding to animal control dispatches at the Tribe’s request. Under the Federal 

Tort Claims Act (“FTCA”), the United States’ sovereign immunity is waived only for the 

common-law torts of federal employees acting within the scope of their employment, not tribal 

employees. See 28 U.S.C. § 1346(b), 2671. 

Tribal employees, like Williams, may nevertheless be “deemed” under specific statutory 

conditions to be employees of the Bureau of Indian Affairs (“BIA”) for purposes of common-law 

torts, thereby rendering suit against the United States under the FTCA possible. See Pub. L. 101-

512 § 314 (Nov. 5, 1990), as amended by Pub. L. 103-138 § 308 (Nov. 11, 1993). But these 
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provisions “deem” tribal employees to be “employees of the BIA” for FTCA purposes only when 

acting within the scope of their employment in “carrying out” functions transferred from the BIA 

to the Tribe under an Indian Self-Determination and Education Assistance Act (“ISDEAA”) 

contract (“638 contract”).1 If a tribal employee was not “carrying out” a specific function 

transferred to the Tribe under a 638 contract, then the statutory conditions for being granted a 

legal fiction status as a BIA employee are not met.      

As explained below, the Tribe in this case had a 638 contract with the BIA through which 

the BIA transferred specific functions associated with the operation and administration of a 

“Wildlife and Parks Program on the Choctaw Indian Reservation.” That 638 contract, however, 

did not transfer to the Tribe the responsibility to carry out animal control services. Moreover, the 

BIA could not have transferred that function to the Tribe because the BIA does not and did not 

carry out that function for the Tribe.  

Because Defendant Williams was not, at the time of the incident giving rise to this 

lawsuit, carrying out a function under the Tribe’s 638 contract, he was not “deemed” by statute 

to be an employee of the BIA for purposes of Plaintiff’s claim. For these same reasons, the Tribe 

itself was not “deemed” to be “part of” the BIA either. The United States’ sovereign immunity, 

therefore, has not been waived, and this Court must dismiss the United States because no 

subject-matter jurisdiction exists under the FTCA.2  

                                                 
1 These contracts are known as “638 contracts” based on the Public Law that created them—Pub. 

L. 93-638.  See Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025, 1033 (9th Cir. 

2013).    

 
2  Because this Court lacks subject-matter jurisdiction over the United States under the FTCA, the 

tribal defendants’ cross-claims against the United States are also due to be dismissed. Once the United 

States is dismissed from Plaintiff’s complaint for lack of subject-matter jurisdiction, it no longer will be a 

“co-party” subject to cross-claim. Cf. IMFC Professional Svcs. of Florida, Inc. v. Latin American Home 

Health, Inc., 676 F.2d 152, 159 n.12 (5th Cir. 1982) (where the principal claim is dismissed for lack of 
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Allegations against the United States 

Chipmon filed this suit on April 10, 2018, against the United States, alleging jurisdiction 

under the FTCA. See Docket No. 1 at 3, Compl. In that same complaint, he brought state law tort 

claims against Williams and the Tribe (together the “tribal defendants”). Id. As set forth in the 

complaint, the basic facts underlying this case are as follows: Plaintiff alleges that he was injured 

in an automobile accident on May 5, 2010, when Williams, animal control supervisor for the 

Tribe, while driving a tribally-owned vehicle, failed to yield the right of way and collided his 

truck into Plaintiff’s truck. Id. at 3. 

Plaintiff alleges the United States is liable for Williams’ negligence under the FTCA 

because, at the time of the collision, Williams worked for animal control services, a function that 

Plaintiff alleges was contracted between the Tribe and the Department of Interior (“DOI” or “the 

Department”) under the ISDEAA, Pub. L. 93–638, 25 U.S.C. § 5301 et seq.  

The tribal defendants, on June 5, 2018, filed cross-claims against the United States, 

claiming that, because Williams purportedly was carrying out work pursuant to the 638 contract 

between BIA and the Tribe, the United States should certify FTCA coverage for the Tribe and 

Williams. See Docket No. 11 at 7-12, Tribal Defendants’ Cross-claims.   

ISDEAA Statutory Overview 

“Congress enacted the [ISDEAA] in 1975 to help Indian tribes assume responsibility for 

aid programs that benefit their members. Under the ISDEAA, tribes may enter into self-

determination contracts with [the Department of Interior or the Department of Health and Human 

                                                 
subject-matter jurisdiction, then any ancillary claim must likewise be dismissed as never having been within 

the court’s jurisdiction either). The cross-claims should be dismissed on separate grounds as well, however, 

the United States will file a separate motion to dismiss the tribal defendants’ cross-claims. 
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Services (“HHS”)] to take control of a variety of federally funded programs administered to 

American Indians by the BIA.” See Menominee Indian Tribe of Wisconsin v. United States, 136 

S. Ct. 750, 753 (2016); 25 U.S.C. § 5321(a) (authorizing the “Secretary” to enter into self-

determination act contracts under certain circumstances); id. § 5304 (defining “Secretary” to 

mean the Secretary of HHS, the Secretary of Interior, or both); see also Navajo Nation v. Dep’t 

of Health & Human Svcs., 325 F.3d 1133, 1136-38 (9th Cir. 2003) (ISDEAA authorizes the 

contracting of federal programs carried out for the benefit of Indians due to their status as 

Indians); cf. Los Coyotes Band of Cahuilla & Cupeno Indians, 729 F.3d at 1035 (where BIA 

does not carry out a federal program, there is no program to transfer under the ISDEAA).  

A tribe receiving a particular service from the BIA may submit a contract proposal to the 

BIA to take over the program, operate it as a contractor, and “receive the amount of money that 

the Government would have otherwise spent on the program.” Menominee Indian Tribe, 136 

S.Ct. at 753 (citations omitted). The Department is required to enter into such contracts upon the 

request of the tribe, with some exclusions listed under the ISDEAA. See 25 U.S.C. § 5321(a)(2).  

Under the ISDEAA, a 638 contract must “identify the program, function, service, or 

activity [(or “PSFA”)] to be performed or administered” within a contract component known as 

the Annual Funding Agreement (“AFA”).3 See 25 U.S.C. § 5329. In turn, the AFA provides a 

scope of work for the stated purposes of the contract. See id. 

                                                 
3 ISDEAA requires the following: 

 

In general.—The annual funding agreement under this Contract shall only contain— 

 

(i) terms that identify the programs, services, functions, and activities to be performed or 

administered, the general budget category assigned, the funds to be provided, and the time and 

method of payment; and 
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As originally enacted in 1975, the ISDEAA, consistent with principles of self-

determination and self-government, made tribes and tribal contractors responsible for torts that 

might result from the performance of functions under 638 contracts. To that end, the Secretary of 

Interior was authorized to require that a tribal contractor procure “adequate liability insurance.”  

See Pub. L. 93-638, § 102(C) (Jan. 4, 1975). 

By 1987, tribal contractors complained to Congress that the high cost of liability 

insurance, in particular medical malpractice insurance, rendered funding for ISDEAA contracts 

inadequate. Thus, in 1987, Congress amended the ISDEAA to provide that tribal contractors 

carrying out medical functions under 638 contracts would be deemed to be “part of” the Public 

Health Service, and their employees would be “deemed” to be employees of the Public Health 

Service for purposes of 42 U.S.C. § 233, making the FTCA’s remedy against the United States 

exclusive for personal injury and death claims resulting from the performance of medical 

functions under a 638 contract. See Pub. L. 100-202, 101 Stat. 1329 (1987), codified at 25 U.S.C. 

§ 5321(d). 

In 1989 and 1990, Congress enacted, and then reenacted on a permanent basis, the 

provision at issue in this case. That provision, Pub. L. 101-512 § 314 (Nov. 5, 1990), extended 

FTCA coverage to tribal contractors and their employees performing functions under contracts 

authorized by the ISDEAA. For common-law tort claims resulting from the performance of 

functions “under” an authorized 638 contract, a tribal contractor is “deemed” to be part of the 

                                                 
(ii) such other provisions, including a brief description of the programs, services, functions, and 

activities to be performed (including those supported by financial resources other than those 

provided by the Secretary), to which the parties agree.  

 

25 U.S.C. § 5329(c)(f)(2)(A). 
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BIA, and its employees “deemed” to be employees of the BIA, provided that, at the time of the 

incident giving rise to suit, the tribal employee was acting within the scope of his employment in 

“carrying out” the contract. Id. If the statutory conditions are satisfied, then the contractor and 

employee receive the “full protection and coverage of the Federal Tort Claims Act.” Id.   

The BIA and the Tribe’s 638 contract 

Since October 1, 1995, the Tribe has contracted with the BIA for the specific purpose 

of “operat[ing] and administer[ing] the Wildlife and Parks Program on the Choctaw Indian 

reservation.” Exh. 1 – Original 638 Contract, CTS78T98065. See also Exh. 4 – Decl. of Kirk 

Meyer at 2, 4, (hereinafter “Meyer Decl.”). The AFA in effect at the time of the incident was the 

fiscal year (FY) 2003, which identifies the specific PSFA’s to be performed under the 638 

contract as Wildlife & Parks training services and program administration. See Exh. 2 – 

AFA for FY 2003; Meyer Decl. at 2. The purpose of the contract states it is “to ensure 

professional, effective and efficient Wildlife & Parks training services are provided for the 

Mississippi Band of Choctaw Indians for persons residing within or near the exterior 

boundaries of the Mississippi Band of Choctaw Indians reservation.” Id. at USA-00026; 

Meyer Decl. at 4. The contract also explains that the “program may include counseling, 

tutoring, workshops, tuition assistance and other programs to advance education in the 

community.” Id. at USA-00026-27; Meyer Decl. at 4.   

As can be seen from the specific list of enumerated PSFA’s in the Statement of Work 

to be performed under the 638 contract, all of the PSFA’s relate to Wildlife & Parks, with an 

emphasis on training and education. See id. “Animal control” is not listed as a contracted 

function under the 638 contract’s Statement of Work. Id. Thus, the Tribe’s animal control 
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services and activities are not one of the enumerated PSFA’s included under the 638 

contract in effect between the Tribe and BIA on the date at issue, May 5, 2010. Id. 

Legal Standard of Review 

 

“A case is properly dismissed for lack of subject-matter jurisdiction when the court lacks  

the statutory or constitutional power to adjudicate the case.” Home Builders Ass’n of 

Miss., Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir. 1998). A district court may dismiss 

an action for lack of subject-matter jurisdiction under Rule 12(b)(1) on any one of three separate 

bases: “’(1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced 

in the record; or (3) the complaint supplemented by undisputed facts plus the Court’s resolution 

of disputed facts.’” King v. U.S. Department of Veterans Affairs, 728 F.3d 410, 413 (5th Cir. 

2013) (quoting Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001)).  

In deciding a Rule 12(b)(1) motion, the Court may review matters outside the pleadings 

without converting the motion into one for summary judgment. Robinson v. TCI/US West 

Communications Inc., 117 F.3d 900, 904 (5th Cir. 1997). If a Rule 12(b)(1) motion is supported 

by evidence, the motion is deemed a factual attack on subject-matter jurisdiction. Paterson v. 

Weinberger, 644 F.2d 521, 523 (5th Cir. 1981). In such a case, the court does not presume that the 

allegations in the complaint are true. Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981). 

Plaintiff has the burden of proving the court’s jurisdiction. Ramming, 281 F.3d 158, at 161.  

Plaintiff—that is, the party who seeks to invoke the jurisdiction of the federal court—

“‘must prove by a preponderance of the evidence that the court has jurisdiction based on the 

complaint and evidence.’” Id. (quoting Ballew v. Cont’l Airlines, Inc., 668 F.3d 777, 781 (5th Cir. 

2012)). 
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Argument and Authorities 

I.  This Court Does Not Have Jurisdiction Over The Plaintiff’s Claims Against 

The United States In This Lawsuit Because The United States Has Not 

Waived Sovereign Immunity On Those Claims.  

 

It is well settled that the United States, as a sovereign, is immune from suit except as it 

consents to be sued; the terms of its consent define the parameters of a federal court’s 

jurisdiction to entertain suits brought against it. See United States v. Orleans, 425 U.S. 807, 814 

(1976) (“the United States can be sued only to the extent that it has waived its immunity”). The 

United States has waived its sovereign immunity with regard to tort liability under the FTCA 

“under circumstances where the United States, if a private person, would be liable to the 

claimant in accordance with the law of the place where the act or omission occurred.” 28 U.S.C. 

§ 1346(b)(1).   

But for a claim to be cognizable under the FTCA in the first instance, the act or omission 

giving rise to suit must have involved an “employee of the government.” See F.D.I.C. v. Meyer, 

510 U.S. 471, 477 (1994) (holding that a claim is cognizable under the FTCA only if all six 

elements of 28 U.S.C. § 1346(b) are met, including that the negligent act or omission be 

attributable to an “employee of the Government”); Means v. United States, 176 F.3d 1376, 1379 

(11th Cir. 1999) (“The alleged tortfeasor’s status as an “employee of the government” is the sine 

qua non of liability under the FTCA.”). 

A tribe or tribal contractor is not a “federal agency” within the meaning of the FTCA, and 

tribal employees, therefore, are not considered “employees of the government” for FTCA 

purposes either. See 28 U.S.C. § 2671 (defining “federal agency” and “employee of the 

government” for FTCA purposes). At the time the ISDEAA was enacted, neither tribal 

contractors nor tribal employees carrying out 638 contractor were covered by the FTCA, and the 
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United States’ sovereign immunity clearly was not waived for the torts of these non-federal 

employees.     

Some 15 years after enacting the ISDEAA, Congress elected to extend the FTCA’s 

protections to certain tribal contractors and their employees by legislating a legal fiction that 

“deems” tribal contractors, in limited circumstances, to be part of either the BIA or HHS, and 

“deems” tribal employees to be “employees of the” BIA or HHS, thereby creating an exception 

to the FTCA’s limited waiver of sovereign immunity by statutorily treating non-federal 

employees as if they were federal employees for purposes of certain tort claims.4 Pub. L. 101-

512, § 314 (Nov. 5, 1990) (“Section 314”).     

Section 314 provides, in relevant part, that with respect to tort claims resulting from the 

performance of functions “under a contract,” an Indian tribe, tribal organization, or Indian 

contractor is “deemed” to be “part of the Bureau of Indian Affairs” while “carrying out” the 

contract, and the contractor’s employees are “deemed employees of the Bureau . . . while acting 

within the scope of their employment in carrying out the contract.” Id. If the tribal contractor and 

its employees are “covered by this provision,” i.e., if the terms of the statute are satisfied, then 

the contractor and its employees are afforded the “full protection and coverage of the [FTCA]” 

and the action against the contractor and/or its employees will be deemed to be an action brought 

against the United States pursuant to the FTCA.  Id. 

While the Fifth Circuit has never squarely interpreted what Section 314 requires for a 

tribal contractor or its employees to be entitled to FTCA coverage, the Ninth Circuit has 

                                                 
4 See Black’s Law Dictionary (10th ed. 2014) (defining “deem” as to “treat (something) as if it were 

really something else”); see also Levin v. United States, 568 U.S. 503, 514-15 (2013) (observing that 

Congress employs “deemed” to direct courts to make counter-factual assumptions). 
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persuasively construed Section 314’s plain language to require a two-step analytic framework.  

See Shirk v. U.S. ex rel. Dep’t of Interior, 773 F.3d 999, 1006 (9th Cir. 2014).5 The Ninth 

Circuit’s plain and ordinary meaning approach is consistent with the approach the Fifth Circuit 

endorses. Cf. Stiles v. GTE Southwest Inc., 128 F.3d 904, 907 (5th Cir. 1997) (ruling when the 

language of a statute is unambiguous the court must follow its plain meaning).  

In Shirk, the Ninth Circuit held that Section 314 requires a court to ask: (1) whether the 

federal 638 contract or agreement encompasses the alleged activity; and (2) whether the alleged 

act that harmed the plaintiffs fall within the scope of the tribal employee’s employment under 

state law, with the federal contract defining the nature and contours of the tribal employee’s 

“deemed” federal employment. Id. at 1006.  If, for example, the contract does “not encompass 

the activity that the plaintiff ascribes to the employee, or if the agreement covers that conduct, 

but not with respect to the employee in question,” then no FTCA coverage attaches under 

Section 314. Id. at 1007. Likewise, if the conduct was not within the scope of employment under 

state law, the FTCA does not apply. Id. 

Failure at either step is fatal to a Plaintiff’s claims against the United States under the 

FTCA. Id. at 1006. Because the party asserting jurisdiction bears the burden of establishing 

subject-matter jurisdiction, Ramming, 281 F.3d 158, at 161, Plaintiff must point to the specific 

                                                 
5 As noted in Shirk, before its ruling, several federal courts had implied that a two-step approach 

might be appropriate. Id. at 1011, n. 4 (citing Hinsley v. Standing Rock Child Protective Servs., 516 F.3d 

668, 672 (8th Cir. 2008); Strei v. Blaine, No. CIV. 12–1095 JRT/LIB, 2013 WL 6243881, at *5 (D. Minn. 

Dec. 3, 2013); Dinger v. United States, No. 12–4002–EFM, 2013 WL 1001444, at *2 (D. Kan. Mar. 13, 

2013); Garcia v. United States, No. CIV 08–0295 JB/WDS, 2010 WL 2977611, at *3 (D. N.M. June 15, 

2010); Allender v. Scott, 379 F.Supp.2d 1206, 1211 (D. N.M. 2005)).  
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contractual provision “under” the relevant 638 contract that defendant Williams was “carrying 

out” at the time of the accident. Id.  

In making this inquiry, this Court should be guided by the principle that “a waiver of the 

Government’s sovereign immunity will be strictly construed, in terms of its scope, in favor of 

the sovereign.” Wagstaff v. U.S. Dep’t of Educ., 509 F.3d 661, 664 (5th Cir. 2007) (citation 

omitted). That principle is doubly important where, as here, a statutory provision expands the 

liability of the Government to persons for whom no liability would ordinarily attach under the 

FTCA. Cf. Dedrick v. Youngblood, 200 F.3d 744, 746 (11th Cir. 2000) (narrowly construing 

statutory exception that renders the United States liable for certain “contractors,” as to whom the 

United States’ sovereign immunity is not ordinarily waived) (citing Dep’t of the Army v. Blue 

Fox, Inc., 525 U.S. 255 (1999)); DeShaw v. United States, 704 F. Supp. 186, 189-90 (D. Mont. 

1988) (rejecting Plaintiff’s argument that 10 U.S.C. § 1089 unambiguously abrogated the United 

States’ sovereign immunity from torts committed by independent contractors). 

A. Williams was not “deemed” to be a BIA employee when the car accident 

occurred because he was not, in fact, carrying out a function under a 638 

contract between the DOI and the Tribe.  

 

Defendant Williams is not covered as an employee of the BIA for FTCA purposes under 

Section 314 because the animal control services he was performing at the time of the incident 

giving rise to suit were not a function under the applicable ISDEAA contract between BIA and 

the Tribe.  

Plaintiff’s injuries occurred while Williams, an animal control supervisor, was 

transporting stray dogs and in route to a dispatch call to pick up other stray dogs. As stated 

above, the PFSA’s within the AFA Statement of Work for the 638 contract include training and 

program administration related to the Tribe’s Wildlife & Parks program. It does not include 
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animal control services—the activity that Williams was carrying out at the time of the accident. 

Thus, Williams was acting exclusively as a tribal employee at the time of the accident; he was 

not carrying out any functions under the 638 contract, depriving this Court of subject-matter 

jurisdiction over the United States under the FTCA. See Shirk, 773 F.3d at 1007 (holding that if 

“the relevant federal contract does not encompass the activity . . . there is no subject matter 

jurisdiction [under the FTCA.]”). 

Subject-matter jurisdiction under the FTCA is lacking for additional reasons as well. In 

accordance with requirements of 25 U.S.C. § 5329, the BIA conducted program monitoring of 

the Wildlife & Parks 638 program not more than once a year. Meyer Decl. at 5-6. As evidenced 

in the program monitoring report directly preceding the date of the accident, the only tribal 

employee employed under the Wildlife and Parks 638 contract was the Wildlife and Parks 

Director. Exh. 3 – Program Monitoring Rpt. at USA-058. The tribal employee involved in this 

accident is the Animal Control Supervisor, not the Wildlife and Parks Director. As a result, the 

638 contract not only does not encompass the activity of animal control services, the agreement 

also does not cover the position of animal control supervisor. See Shirk, 773 F.3d at 1006-07 

(reasoning that there is no subject matter jurisdiction if the employee in question is not key 

personnel as set out in the 638 contract). 

B. Animal control services was never a program or function contracted between 

BIA and the Tribe. 

 

The tribal defendants argue that the Government was aware that animal control services 

were being performed under the 638 contract through budget documents submitted by the Tribe 

and on-site monitoring visits. See Tribal Defendants’ Cross-claims at 7-11. They argue that the 

monitoring visits and the submission of one annual report before the accident created an implied 
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contract to include animal control services in the original contract’s Statement of Work for 

Wildlife and Parks. Id. The tribal defendants contend they reasonably relied upon this 

constructive understanding that animal control services were added to the Statement of Work, 

which makes Williams a covered employee under the 638 contract, including his actions on the 

day of the accident. Id. 

As stated above, the monitoring report preceding the date of the incident only listed the 

Wildlife and Parks director as an employee. Moreover, there is no constructive or implied 

waiver of sovereign immunity; it must be “unequivocally expressed.” Wagstaff, 509 F.3d 661, 

664; Lane v. Pena, 518 U.S. 187, 192 (1996). Consistent with this rule, an expansion of the 

scope of work to include animal control services, or any additional function not encompassed 

within the original 638 contract, must be affirmatively negotiated and agreed upon as an 

amendment in writing. See 25 U.S.C. § 5329. That is the benefit of the bargain conferred by 

Congress: while the United States’ immunity may be waived for certain tort claims against tribal 

employees carrying out functions “under” a 638 contract, the functions for which the United 

States has consented to suit are only those functions authorized, negotiated, and reduced to 

writing in the 638 contract.   

In order to amend the 638 contract’s Statement of Work, the Tribe and the BIA would 

have had to agree to modify the 638 contract in writing and in accordance with ISDEAA. 

Specifically, ISDEAA provides,  

In general.--Except as provided in subparagraph (B), no modification to this 

Contract shall take effect unless such modification is made in the form of a written 

amendment to the Contract, and the Contractor and the Secretary provide written 

consent for the modification. 
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25 U.S.C. § 5329(c)(e)(2)(A). In addition, the Subparagraph (B) exception relates to how 

supplemental or reduced funds will be managed, stating as follows,  

The addition of supplemental funds for programs, functions, and activities (or 

portions thereof) already included in the annual funding agreement under 

subsection (f)(2), and the reduction of funds pursuant to section 106(b)(2), shall not 

be subject to subparagraph (A).  

 

25 U.S.C. § 5329(c)(e)(2)(B). These provisions were not followed. As a matter of law, there 

was never an amendment to the 638 contract in writing adding animal control services as a 

function to be carried out under the contract. 

In all events, the tribal defendants’ contentions fail for another, more fundamental reason.  

Animal control services is not a function that BIA contracts through ISDEAA, either through a 

Wildlife and Parks program or any other program eligible for transfer to a tribe through 

ISDEAA contracting. Meyer Decl. at 6. Because animal control is not considered a transferable 

or contractible program, it is not a function even authorized for transfer under a 638 Contract. 

Meyer Decl. at 6.  See 25 U.S.C. § 5321(a)(2)(E) (authorizing Secretary of Interior to decline 

638 contracts where the program, function, service, or activity that is the subject of the proposal 

is beyond the scope of programs, functions, services, or activities covered under paragraph (1) 

because the proposal includes activities that cannot be lawfully carried out by the contractor); 25 

U.S.C. § 5321(a)(1)(E) (only requiring transfer of programs or functions that are carried out for 

the benefit of Indians because of their status as Indians); cf. Los Coyotes Band of Cahuilla & 

Cupeno Indians, 729 F.3d at 1035 (observing that ISDEAA contracts transfer programs or 

functions from control of the BIA to a tribe; a tribe cannot contract a program or function that 

does not exist or that the BIA does not itself presently carry out); Comes Flying v. United States, 

830 F. Supp. 529, 530 (D.S.D. 1993) (“A straightforward, sensible reading of the Act require[s] 
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that, for the waiver of immunity to apply, the relevant contracts must be actually authorized by 

the Self-Determination Act . . . .”) (emphasis in original). 

Accordingly, as a matter of law, sovereign immunity bars Plaintiff’s complaint against 

the United States, requiring that this Court dismiss the United States for lack of subject-matter 

jurisdiction.   

The tribal defendants’ cross-claims should therefore be dismissed.   

Conclusion 

For the forgoing reasons, the complaint and action should be dismissed against the United 

States for lack of subject matter jurisdiction. 

DATE: August 3, 2018     Respectfully submitted, 

D. MICHAEL HURST, JR. 

United States Attorney 
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I, Keith B. French, Jr., Assistant United States Attorney, do hereby certify that, on this 

date, I caused the foregoing document to be electronically filed with the Clerk of the Court using 

the CM/ECF system, which sent notification of such filing to all counsel of record. 

DATE: August 3, 2018 

   

     By: /s/ Keith B. French, Jr.        

      KEITH B. FRENCH, JR. 

      Assistant United States Attorney 
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