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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

THE SAULT STE. MARIE TRIBE OF  

CHIPPEWA INDIANS, a federally 

recognized Indian Tribe, and  

KEWADIN CASINOS GAMING  

AUTHORITY, a governmental 

instrumentality of THE SAULT   C.A. No. ____________________ 

STE. MARIE TRIBE OF 

CHIPPEWA INDIANS,      

 

 Plaintiffs,     U.S. DISTRICT JUDGE 

v.       ____________________________ 

       

WILLIAM CROSS, JR.,     U.S. MAGISTRATE JUDGE  

        ____________________________ 

  

 Defendant.      

_______________________________/ 

Diane M. Soubly (P32005) 

Butzel Long, a professional corporation 

301 E. Liberty, Suite 500 

Ann Arbor, Michigan 48104 

T:  (734) 213-3625 

F:  (734) 995-1777 

soubly@butzel.com 

Counsel for Plaintiffs The Sault Ste. Marie 

Tribe of Chippewa Indians and the   

Kewadin Casinos Gaming Authority / 

  

COMPLAINT 

 

There is a civil action (C.A. No. 2:19-cv-11326) arising out of 

the same transaction or occurrence pending in this Court 

before the Honorable Senior U.S. District Judge Arthur Tarnow. 

 

/s/Diane M. Soubly  

Diane M. Soubly (P32005) 
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 Without waiving tribal sovereign immunity, Plaintiffs, the Sault Ste. Marie 

Tribe of Chippewa Indians (the “Tribe” or the “Sault Tribe”) and Kewadin Casinos 

Gaming Authority (“Kewadin”) (collectively, “Plaintiffs”), through their 

undersigned counsel, allege for their Complaint against Defendant William Cross, 

Jr. (“Cross” or “Defendant”) as follows: 

 

INTRODUCTION 

1. This original action seeks declaratory and injunctive relief, by which Plaintiffs 

seek a declaratory judgment, pursuant to 28 U.S.C. § 2201, declaring 1) that, in this 

original action brought under 28 U.S.C. §§ 1331 and 1362; the Supremacy Clause 

of the Federal Constitution, art. VI, § 2 (the “Supremacy Clause”); and relating to 

the federal Indian Gaming Regulatory Act, 25 U.S.C. § 2710 et seq. (“IGRA”), and 

the federal Michigan Indian Land Claims Settlement Act (“MILCSA”), Pub. L. 105-

143, 111 Stat. 2652 (1997), as well as certain federal regulations thereunder, this 

Court has jurisdiction to determine the threshold issue of Plaintiffs’ tribal 

sovereignty and tribal sovereign immunity from suit, as the Sixth Circuit has 

recognized in Spurr v. Pope, 936 F.3d 478 (6th Cir. 2019), and 2) that either or both 

Plaintiffs possess tribal sovereignty and tribal immunity from suit, including without 

limitation, any contractual and equitable causes of actions and/or claims alleged by 

Defendant Cross pursuant to a purported incomplete casino gaming-related 
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consulting contract between Defendant Cross and Kewadin, attached as Exhibit A 

(attached by Cross to his removed Complaint, see C.A. No. 2:19-cv-11326-AJT-

SDD, Doc. 1, Ex. A, Pg ID 16-25).   

2. Further, this action seeks declaratory and injunctive relief, pursuant to 28 

U.S.C. § 2201, declaring 1) that either or both Plaintiffs possess tribal sovereign 

immunity against claims alleged by Defendant Cross in an action entitled William 

Cross Jr. v. Kewadin Casinos Gaming Authority, Case No. 19-005106-CB, in the 

Third Judicial Circuit Court, County of Wayne, Michigan, and there assigned to 

Business Court Judge Edward Ewell, Jr. (the “Cross Lawsuit”), removed from that 

court to this Court by Kewadin and by this Court numbered 2:19-cv-11326-AJT-

SDD; 2) that the Michigan state court lacks subject matter jurisdiction over the Cross 

Lawsuit on the basis of tribal sovereignty and/or tribal sovereign immunity; and/or 

3) that the alleged consulting contract between Kewadin and Cross is unenforceable 

against the Tribe and Kewadin under the Sault Tribe’s Constitution, charters, and 

tribal ordinances, and under federal law, including without limitation 28 U.S.C. §§ 

1331 and 1362, the Supremacy Clause, IGRA, MILDSA, and certain federal 

regulations.   

3. Additionally, if this Court enters an order in the removed action finding that 

complete preemption removal cannot be premised upon IGRA but refusing to stay 

removal to state court under its inherent authority 1) to determine the threshold issue 
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of tribal sovereignty and/or tribal sovereign immunity, and/or 2) to determine that 

remand would be futile or serve no purpose, and/or 3) for the reason that a stay 

should remain in effect for purposes of interlocutory appeal of the collateral issue of 

jurisdiction, then Plaintiffs reserve the right to add Judge Ewell as a named defendant 

in this case and to seek an order from this Court enjoining Judge Ewell from 

exercising jurisdiction over the Cross Lawsuit. 

JURISDICTION AND VENUE 

 

4. The Sault Tribe, a federally recognized tribe, and Kewadin, its governmental 

instrumentality, bring this original action, wherein the matter in controversy arises 

under the Constitution, laws, and treaties of the United States.  The Court has 

sufficient jurisdiction over the action under 28 U.S.C. § 1331 (federal question), 28 

U.S.C. § 1362 (original action brought by Indian tribes arising under the federal 

Constitution, treaties, and/or federal law), IGRA, MILCSA, federal regulations, and 

the Supremacy Clause. 

5. Venue is proper in this Court under 28 U.S.C. § 1391(b)(1) because Defendant 

Cross, on information and belief, resides in Laingsburg, Michigan in Shiawassee 

County, Michigan, which falls within the Eastern District of Michigan, and because 

certain events and occurrences in this matter occurred within this District. 
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PARTIES 

6. Plaintiff Sault Ste. Marie Tribe of Chippewa Indians has been a federally 

recognized Indian Tribe since 1972 under the Indian Reorganization Act of 1934, as 

amended, and is a federally recognized tribe under IGRA § 2703(5).  Its formal name 

is “Sault Ste. Marie Tribe of Chippewa Indians, Michigan.”  81 Fed. Reg. 26,826 

(May 4, 2016).  Its headquarters are located at 523 Ashmun Street, Sault Ste. Marie, 

Michigan, 49783. 

7. Kewadin Casinos Gaming Authority is a governmental instrumentality of the 

Tribe.   

8. On information and belief, Defendant Cross is an individual who 1) is not an 

employee of, or a member of, the Sault Tribe; 2) is a member of the Little River 

Band of Ottawa Indians Tribe, one of three federally recognized tribes of Odawa 

people in Michigan; 3) resides in Laingsburg, Michigan, in the County of 

Shiawassee; 4) is seeking “Success Fees” as a consultant pursuant to an alleged 

contract with Kewadin; 5) was also hired as an consultant or an employee by JLLJ 

Corporation and/or Lansing Future Development and/or their successors; and 6) was 

and is an investor in Sovereignty Group LLC, itself an investor in JLLJ Corporation 

and/or Lansing Future Development and/or their successors. 
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FACTUAL ALLEGATIONS 

The Sault Tribe and Land Acquisition under Federal Law 

9. The Sault Tribe “‘the successor to distinct historic bands of Ojibwe peoples, 

who occupied five disparate geographic locations in the Upper Peninsula of 

Michigan’” since before the arrival of the Europeans. Sault Ste. Marie Tribe of 

Chippewa Indians v. United States, 476 F. Supp.2d 838, 840, 842 (W.D. Mich. 

2008). 

10.   Under the Treaty of March 28, 1836, 7 Stat. 491, the Chippewas and Ottawas 

of northern Michigan ceded vast territory (i.e., the eastern half of Michigan’s Upper 

Peninsula and the northern half of Michigan’s Lower Peninsula) to the United States 

in return for monetary payment vastly underestimating the value of the land. 

11.   When, over a hundred years later, Congress created the Indian Claims 

Commission (“Commission”) in 1946 to resolve such inequities, the Sault Tribe was 

essentially landless. 

12.   Two of the Sault Tribe’s petitions before the Commission (Docket 18-E, 

later consolidated with Docket 58, and Docket 18-R) contained title, possessory 

interests, and unjust compensation claims for which the Commission issued findings 

in favor of the Tribe.   

13.   Among other findings, the Commission found that the United States had 

failed to recognize the full breadth of the land to which the Sault Tribe held “Indian 
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original” (i.e., aboriginal, pre-Constitution) and/or recognized (treaty) title and thus 

failed to compensate the Sault Tribe for all of its ceded lands.  7 Ind. Cl. Comm. 576, 

614 (May 20, 1959); 22 Ind. Cl. Comm. 85, 90 (Nov. 19, 1969); 24 Ind. Cl. Comm. 

50, 51-52, 54 (Oct. 28, 1970).  

14.   In 1971, the Commission determined that the amount of compensation paid 

by the United States for most land ceded under the 1836 treaty and a prior treaty was 

“unconscionably low,” as the signatory tribes ceded land worth approximately $12.1 

million, but the United States paid approximately $1.8 million.  26 Ind. Cl. Comm. 

550, 553, 560-61 (Dec. 29, 1971).   

15.   In a series of decisions, the Commission awarded the Sault Tribe and others 

more than $10 million in damages.  Id. at 561; see also 32 Ind. Cl. Comm. 303, 309 

(Dec. 26, 1973); 25 Ind. Cl. Comm. 385 (Jan. 27, 1975).  

16.  The funds awarded by the Commission were “judgment funds” appropriated 

by Congress, but no payments were made to tribes for decades; instead, the funds 

were “held in trust by the Department of the Interior for the beneficiaries.”  H.R. 

Rep. 105-351 at 8 (Oct. 28, 1997). 

 

MILCSA and Federal Regulations 

17.   In 1997, Congress enacted MILCSA to settle the Sault Tribe’s land claims 

against the United States by distributing the judgment funds that the Sault Tribe and 

other tribes had been awarded on account of their land claims. 
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18.   The first of two principal purposes of MILCSA was “to provide for the fair 

and equitable division of the judgment funds [awarded by the Commission and 

appropriated by Congress] among the beneficiar[y]” tribes. A congressional sponsor 

of MILCSA described the statute as “a historic step in bringing about long-awaited 

justice for the Chippewa and Ottawa Nations of Michigan.  The legislation before us 

now will provide a monetary compensation for 12 million acres of land ceded by 

these tribes over 160 years ago.”  143 Cong. Rec. H 10,804, H 10,805 (Nov. 13, 

1997 (Rep. Kildee). 

19.   The second principal purpose of MILCSA was to “provide . . . the 

opportunity for the tribes to develop plans for the use or distribution of their share 

of the funds” to promote economic self-sufficiency, including through the 

acquisition of land.   111 Stat. at 2653; see also id. at 2655. 

20.   The Sault Tribe has long been, and remains today, the largest Indian tribe in 

Michigan, with more than 40,000 enrolled members, of whom more than 14,000 

reside in Michigan’s Lower Peninsula. 

21.   The Sault Tribe remains severely land-starved.  Acreage in the Upper 

Peninsula of Michigan was and remains inadequate to meet the Tribe’s needs.  The 

Tribe has no trust lands in the Lower Peninsula of Michigan from which to provide 

employment and tribal services to the thousands of enrolled tribal members who 

reside there.   
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22.   In seeking to acquire additional land consistent with MILCSA and federal 

regulations, and then to develop Class II or Class III gaming consistent with IGRA 

and federal regulations, the Tribe has sought and seeks to provide employment and 

tribal services to its enrolled members.   

23.  The Sault Tribe operates its own tribal government and has adopted a tribal 

Constitution, charters for its various governmental instrumentalities, and tribal 

ordinances.   

24.  Under its tribal laws, only the Sault Tribe Board of Directors may waive the 

Tribe’s tribal sovereign immunity and then only by express resolution that conforms 

to the specific requirements of those ordinances. 

 

IGRA 

25.   In 1988, Congress enacted IGRA “to provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments.”  25 U.S.C. §2702(1). 

26.    Congress also declared as a purpose of IGRA “to provide a statutory basis 

for the regulation of gaming by an Indian tribe adequate to shield it from organized 

crime and other corrupting influences, to ensure that the Indian tribe is the primary 

beneficiary of the gaming operation, and to assure that gaming is conducted fairly 

and honestly by both the operator and the players.”  25 U.S.C. §2702(2).   
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27.    Applying to the Department of the Interior to take land into trust as “Indian 

lands” is a first step in the process of developing potential Class I, Class II or Class 

III gaming consistent with IGRA and federal law.   

28.    Gaming cannot be conducted on “Indian lands” unless it is conducted as 

mandated and regulated under IGRA.   

29.    Class III gaming must be (1) authorized by tribal ordinance that satisfies the 

requirements in 25 U.S.C. § 2710(b) and is approved by the Chair of the NIGC; (2) 

located in a state that permits such gaming; and (3) conducted in conformance with 

a compact between the Indian Tribe and the State that is approved by the Department 

of the Interior.  25 U.S.C. §2710(d)(1).    

30.    The federal government may enforce federal gaming laws against Indian 

tribes.     

31.    IGRA requires that the Tribal/State Compact must be approved and 

becomes effective when notice of approval by the Secretary of the Interior is 

published in the Federal Register.  IGRA §2710(d)3)(B).  

32.    The Sault Tribe’s Tribal/State Compact is a matter of public record.  58 Fed 

Reg 63263 (1993) (Notice).  It is also publicly available on the State of Michigan 

Web site, along with the Tribal/State Compacts of other federally recognized tribes 

in Michigan involved in Class III gaming activities.  The Compact incorporates the 
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policies and findings of IGRA §2701(3)-(5) and § 2702 (including (2) re organized 

crime and fair and honest operation).   

33.   If a tribe engages in Class III gaming on Indian lands in violation of IGRA 

or a tribal ordinance, the NIGC Chair has the authority to assess civil penalties or 

issue a closure order.  25 C.F.R. 573.3; 25 U.S.C. § 2713.  

34.    In addition, IGRA makes state laws “pertaining to the licensing, regulation, 

or prohibition of gambling, including but not limited to criminal sanctions applicable 

thereto” applicable in “Indian country” as federal law. 18 U.S.C. §§1166(a) and (d).  

IGRA also requires federal approval of the gaming ordinance of an Indian tribe.  25 

U.S.C. §2710(e).  

 

Kewadin Casinos Gaming Authority 

35.   The Tribe created Kewadin as a governmental instrumentality of the Tribe 

for the purpose of overseeing licensed gaming activities regulated under IGRA and 

federal regulations, as demonstrated in the federally approved Gaming Authority 

Charter (Chapter 94, attached as Exhibit B (“Charter”), §§ 94.101, 94.105(1)), and 

the Tribe’s federally approved Gaming Ordinance (Chapter 42, attached as Exhibit 

C (“Gaming Ordinance”), §§42.103, 42.104(2), 42.216, 42.713 (authorized under 

IGRA and the Tribe’s constitution and to be administered in compliance with IGRA 

and federal regulations). 
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36.   The Gaming Ordinance is to be liberally construed in favor of the Tribe (Ex. 

C, § 42.104(1)). 

37.   The Tribe’s Gaming Ordinance expressly cites the Organized Crime Control 

Act as one authority for the Gaming Ordinance, along with IGRA (Ex. C, Gaming 

Ordinance, § 42.103), and provides that Kewadin will comply with the Bank Secrecy 

Act (Ex. C, Gaming Ordinance, § 42.706). 

 

Cross’s Complaint, Timely Removed, and the Alleged Cross Contract 

38. On April 9, 2019, Cross filed a complaint against Kewadin in the Third 

Circuit Court of Wayne County, Michigan (see Ex. A, Cross Compl., Pg ID 16-26).  

39.  Without waiving sovereign immunity for itself or for the Tribe, Kewadin 

timely removed the Cross Complaint to this Court, based on federal question 

jurisdiction, within 30 days of its service on April 15, 2019 (see C.A. No. 2:19-cv-

11326-AJT-SDD, Doc 1, Kewadin’s Notice of Removal and exhibits).   

40.   The Cross Complaint alleged that Cross had cultivated unspecified 

relationships with various unidentified entities interested in investing in, in part, 

casino and gaming-related activities such as participation in a consortium with 

“other-owned casinos,” including “Finance Parties” purportedly identified on an 

exhibit to the contract (See Ex. A, Cross Compl. ¶¶ 5-6, and Ex. A to Cross Compl., 

Pg ID 21, 2nd “Whereas” provision)); however, the Exhibit A to Cross’s Complaint, 
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the purported consulting contract, did not include that “Finance Parties” exhibit (See 

Ex. A, Ex. A to Cross Compl.). 

41.  The Cross Complaint seeks damages from, and injunctive relief in the form 

of a declaratory judgment against, Kewadin.  Id. 

42.  The Cross Complaint claimed that Cross was to receive a fee, described as a 

“Success Fee” in the purported contract, for investment funding “generated via 

Consultant’s services under this Agreement from a Finance Party” (Ex. A, Cross 

Compl., ¶ 7, Pg. ID 17-18; see Ex. A to Cross Compl., ¶ 4, Pg ID 22).   

43.  The purported contract attached to the Cross Complaint provides, when its 

“Counterparts” section is taken together with the “Effective Date” section, that its 

Effective Date “shall be the date of the last signature to this Agreement,” with 

signatures permitted to be made in counterparts (Ex. A to Cross Compl., ¶¶ 13(l) and 

13(c), respectively, Pg ID 26 and 24, respectively). 

44.  Cross’s signature does not bear a title or a date (Ex. A to Cross Compl., p. 6, 

Pg ID 29).   

45.  Upon information and belief, Cross also did not signify his agreement to a 

reduction in the printed percentage for the “Success Fee” (a change that burdened 

Cross) by affixing his initials to the hand-written change on or around January 30, 

2009, i.e., the date that the Chair initialed that reduction (Ex. A, see Ex. A to Cross 

Compl., next to ¶ 4, Pg ID 22).   
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46.  Upon information and belief, Cross will allege that he signed the agreement 

on November 19, 2009.   

47.  The Cross Lawsuit complaint characterized Section 11 of Cross’s purported 

contract as an agreement to confine Kewadin to state court under state law.   

48. Section 11, entitled “Jurisdiction,” delineates a venue provision and a 

governing laws provision, but contains no clear and unequivocal waiver of the right 

of removal to federal court (Ex. A, see Ex. A to Cross Compl., ¶ 11, Pg ID 23).  

49. Section 11 contains no clear and unequivocal waiver of the sovereign 

immunity of Kewadin (described as the “Client”) and the Tribe (Id.).   

50.  To the contrary, on its face the final sentence of Section 11 contains a clear, 

unambiguous, and express reservation of the tribal sovereign immunity of Kewadin 

and the Tribe; and that final sentence expressly overrides any other provision to the 

contrary in Section 11 (Ex. A, see Ex. A to Cross Compl., ¶ 11, Pg ID 23).   

51.  Under the Gaming Charter, Kewadin was and is not empowered to waive the 

tribal sovereign immunity of the Tribe (Ex. B, Charter, § 94.111(1)).   

52.  The only signatory to the purported contract, i.e., the Chair of the Kewadin 

Casinos Gaming Authority, was and is not empowered to waive the tribal sovereign 

immunity of the Tribe (Ex. B, Charter, § 94.111(1)). 

53.  No purported waiver of sovereign immunity by Kewadin of its own tribal 

sovereign immunity is effective unless it is made by express resolution to waive 
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sovereign immunity by the Kewadin Management Board (Ex. B, Charter § 

94.111(2)).   

54.  Moreover, a waiver of tribal sovereign immunity by required express Board 

resolution does not become a vested contractual right unless it is attached to the 

subject contract. (Chapter 44, Waiver of Tribal Immunities Ordinance (“Tribal 

Immunities Ordinance”) attached as Exhibit D, § 44.110). 

55. In 2009, the Tribal Immunities Ordinance contained a § 44.108, since 

repealed. (See Exhibit E, 2009 Tribal Immunities Ordinance, § 44.108).  However, 

§ 44.110 remained the same in 2009 and thereafter, and it provided for no vested 

contractual right regarding a waiver of sovereign immunity or jurisdiction if a 

contract did not incorporate the Board resolution waiving sovereign immunity or 

jurisdiction (Exhibit E, § 44.110). 

56.  There is no Board resolution waiving the sovereign immunity of the Tribe or 

Kewadin or waiving jurisdiction attached to Cross’s purported contract as required 

in § 44.110.  

57.  The purported waivers of tribal sovereign immunity in Section 11 of the 

purported contract do not conform to Tribal Code requirements for waivers of 

sovereign immunity or jurisdiction.   

58.  The Cross Complaint further alleges that during the term of the purported 

contract Kewadin “received investment funding of at least $6,078,504.16,” and that 
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Kewadin’s non-payment of the consulting fee on each disbursement of investment 

funding would result in an 8% default interest rate” (Ex. A., Cross Compl., ¶¶ 8-9 

and 11, Pg ID 18; see also, Ex. A to Cross Compl. ¶¶ 4 and 9(b), Pg ID 22-23).    

59.  The purported contract requires that notices of demands and claims must be 

in writing and sent via certified mail, return receipt requested and postage prepaid 

(Ex. A, Cross Compl., ¶ 13(e), Ex. A to Cross Compl., Pg ID 25).     

60. Kewadin never received any such notices from Cross, documenting the 

Finance Parties that supplied “Investment Funds" to Kewadin solely because of his 

efforts.   

61.  Upon information and belief, Cross will allege that the new Chair (Chair 

Payment) who according to Cross immediately succeeded Chair McCoy (who signed 

Cross’s purported contract) adopted measures precluding the Chair from acting for 

both the Tribe and Kewadin and curtailed the flow of information to Cross, so that 

Cross did not know when Kewadin received investment funds.    

62.  However, under the Constitution and the Bylaws of the Tribe during Chair 

McCoy’s tenure, the Chair presided over meetings of the Board of Directors, voted 

only in the case of a tie unless otherwise provided in the constitution and bylaws, 

but did not perform duties as chief executive officer (see Exhibit F, Constitution and 

ByLaws, p. 10).    
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63.   Moreover, upon information and belief, Cross was and is an investor in JLLJ 

Corporation and/or Lansing Future Development and/or their successors; and, as an 

investor, Cross received non-recourse notes and correspondence in 2015 and 2019 

stating the amount of investment funds. (See Exhibit G, supplied by Cross himself 

during the briefing under this Court’s Order to Show Cause, C.A. 2:19-cv-11326, 

Pl. Response in Connection with the Court’s Order to Show Cause, Exhibit E, Pg ID 

537-545.)     

64. Yet Cross remained silent as to the notes covering the period through 

December 2014 for more than four years, as the purported 8% “default interest” 

under the contract mounted; and he remained silent as to the notes through March of 

2019 until he filed his lawsuit in state court.     

65.  Moreover, upon information and belief, Cross himself did not participate in 

the contract negotiations of the original or the amended Turn-Key Agreements with 

JLLJ Corporation or Lansing Future Development and/or their successors, which 

agreements were negotiated by legal counsel for the respective parties.     

66.  Cross never provided Kewadin with notice of the identity of possible Finance 

Parties who provided investment funds solely because of his efforts; as a result,  

Kewadin could not ascertain whether, should collateral contracts and/or 

management contracts be issued to such parties, the Finance Parties could secure the 

federally required licensing. 
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67.  Identification of potential investors is particularly necessary in light of the 

threat to Indian gaming from organized crime in the form of investors or money 

launderers, and the second principal purpose of IGRA.  (See Exhibit H; see also:  

John F. Lemon, Organized Crime on the Indian Reservations, July 9, 2018, 

www.academia.edu/3022973/Organized_Crime_on_the_Indian_Reservations.   

68.   Kewadin is only empowered to enter into contracts with any person for any 

activity incidental to the purposes for which it was established under federal, state 

or tribal law.  (Ex. B, Ch. 94.113(4)(g)).     

69.  Moreover, the NIGC has indicated in sub-regulatory guidance that it has 

authority to review even non-management contracts, in order to determine the nature 

of the contract.  See Nat’l Indian Gaming Comm.’s Bulletin No. 1993-3. 

  

COUNT I 

DECLARATORY JUDGMENT, 28 U.S.C. § 2201 

The Sault Tribe and Kewadin Did Not Waive Tribal Sovereign Immunity 

70. Plaintiffs re-allege paragraphs 1 through 69 and incorporate them by 

reference.    

71.  A long-standing body of federal statutory and decisional law recognizes 

tribal sovereignty enabling tribal self-governance through tribal constitutions and 

charters and ordinances, and further recognizes that tribal sovereign immunity bars 
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lawsuits for damages or other relief brought against Indian tribes, tribal members, or 

tribal entities.   

72.  As a matter of federal law, Indian tribes, tribal officers, and tribal commercial 

entities are not subject to suit unless Congress has abrogated that immunity or unless 

a tribe has clearly and unequivocally waived its sovereign immunity from suit.  

“Tribal immunity is a matter of federal law.”  Kiowa Tribe v. Mfg. Techs. Inc., 523 

U.S. 751, 756 (1998); Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe 

of Okla., 498 U.S. 505, 509 (1991).   

73.  An “essential attribute” of sovereign immunity is the “entitlement not to 

stand trial.”  Mitchell v. Forsyth, 472 511, 525 (1985).  “The entitlement is an 

immunity from suit rather than a mere defense to liability; and . . . it is effectively 

lost if a case is erroneously permitted to go to trial.”  Id. at 526 (emphasis in original).  

74.  The immunity afforded Indian tribes under federal law is a central attribute 

of the “self-governing political communities that were formed long before 

Europeans first settled in North America.”  National Farmers Union Ins. Cos. V. 

Crow Tribe of Indians, 471 U.S. 845, 851 (1985).   

75.  From the beginning of European settlement, Indian tribes were commonly 

recognized as separate “states” or “nations.”  Cherokee Nation v. Georgia, 30 U.S.  

1, 16 (1831); Worcester v. Georgia, 31 U.S. 515, 561 (1832).  That inherent 

sovereignty is reflected in the Federal Constitution, which gives the federal 
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government “exclusive authority over relations with Indian tribes.”  Montana v. 

Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985).   

76.  Although Indian tribes are termed “domestic dependent nations,” that term 

does not imply a lesser sovereign.  As the Supreme Court has recognized, “a weaker 

power does not surrender * * * its right to self[-]government, by associating with a 

stronger, and taking its protection.”  Worcester, 31 U.S. at 561.   

77.  The tribes did not lose their inherent sovereignty, including their immunity 

from suit, when they were brought under the dominant sovereignty and protection 

of the United States.  Id.; Cohen’s Handbook of Federal Indian Law § 4.01, at 208 

(2005).   

78.  In entering into a purported contract, Kewadin cannot waive the Tribe’s 

sovereign immunity from suit (Ex. B, Charter, §§ 94.111(1) and 94.111(3)).   

79.  No purported waiver of sovereign immunity by Kewadin of its own tribal 

sovereign immunity or consent to the exercise of jurisdiction over any suit by state 

courts is effective unless such a waiver is made by express resolution to waive 

sovereign immunity by the Kewadin Management Board (Ex. B, Charter § 

94.111(2)).   

80.  Moreover, a waiver of tribal sovereign immunity by required express Board 

resolution does not become a vested contractual right unless it is attached to the 
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subject contract. (Chapter 44, Waiver of Tribal Immunities Ordinance (“Tribal 

Immunities Ordinance”) attached as Exhibit D, § 44.110). 

81. The Sixth Circuit has concluded that a tribal official cannot waive tribal 

sovereign immunity from suit by signing a contract containing a waiver of 

jurisdiction or waiver of sovereign immunity clause in an individual contract where 

tribal law required, as does the Sault Tribe’s tribal ordinances, that the tribe’s board 

of directors must pass a resolution waiving sovereign immunity.  Memphis Biofuels, 

LLC, v. Chicasaw Nation Industries, 585 F.3d 917, 921-23 (6th Cir. 2009). 

82.  The Sixth Circuit has also expressly rejected the argument that a “sue and be 

sued” clause effects a legal waiver of tribal sovereign immunity. Michigan v. Bay 

Mills Indian Community, 695 F.3d 406, 416 (6th Cir. 2012) (“Bay Mills”), a case 

arising under IGRA.  

83.  The Sixth Circuit has also held an express non-waiver of tribal sovereign 

immunity strikingly similar to the express non-waiver of sovereign immunity in 

Paragraph 11 of Cross’s purported contract to be a clear and unambiguous non-

waiver.  Bay Mills, 695 F.3d at 416 (there, “Nothing in this Ordinance, nor any action 

of the Tribal Commission shall be deemed or construed to be a waiver of sovereign 

immunity from suit of the Tribe”; here, “Nothing contained [in Paragraph 11, which 

contains a forum selection clause, a governing law clause, and an unclear waiver of 

jurisdiction] shall be construed to be a waiver of the Client’s [i.e., Kewadin’s], or 
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Client’s parent governmental entity’s [i.e., the Tribe’s] sovereign immunity.” (See 

Ex. A., Ex. A to Pl. Compl., ¶ 11, Pg. ID 23)).  

84.  The Sixth Circuit has also recently concluded that a court must determine the 

threshold issue of tribal sovereign immunity from suit before it determines any other 

issue, including federal question jurisdiction and diversity jurisdiction, Spurr v. 

Pope, 936 F.3d 478 (6th Cir. 2019).  In so ruling, the Sixth Circuit has reached an 

implied holding that a federal court has inherent jurisdiction to determine the 

threshold issue of tribal sovereign immunity from suit.  

85.  The above-described federal decisional holdings preempt any contrary state 

court decisions under the Supremacy Clause of the Federal Constitution, since tribal 

immunity is a matter of federal law.    

86. There is no resolution or ordinance duly adopted by the Tribe or Kewadin 

that “specifically” waives the Tribe’s or Kewadin’s sovereign immunity for suit on 

the purported consulting agreement between Kewadin and Defendant Cross.  

87. Nor is there any federal law that waives the Tribe’s or Kewadin’s tribal 

sovereign immunity for suit on the purported contract between Kewadin and 

Defendant Cross. 

88. Plaintiffs contend that there has been no valid waiver of tribal sovereign 

immunity for the claims asserted by Defendant Cross in his Complaint in the 

removed action; Defendant Cross asserts otherwise.  Plaintiffs contend that federal 
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law on tribal immunity preempts any contrary state law; Defendant Cross asserts 

otherwise.  Therefore, an actual and justiciable controversy exists between Plaintiffs 

on the one side and Defendant Cross on the other. 

COUNT II 

INJUNCTIVE RELIEF PURSUANT TO 28 U.S.C. § 2201 

AND FEDERAL COMMON LAW 

 

Plaintiffs Have Suffered and Will Suffer Irreparable Harm  

89.  Plaintiffs re-allege paragraphs 1 through 88 and incorporate them by 

reference.   

90.  Plaintiffs have the right, based on the Supremacy Clause of the Federal 

Constitution, to a review of tribal sovereign immunity and their non-waiver of tribal 

sovereign immunity from suit as a threshold issue and as a matter of federal law, 

with federal decisions controlling and preempting any contrary state law. 

91.  Plaintiffs also have the right, based on the Supremacy Clause of the Federal 

Constitution, to conduct tribal governance, including entry into contractual 

agreements on the Tribe’s Indian lands in a manner prescribed under the Tribe’s 

laws and in a manner that is free from state interference except to the limited extent 

allowed by Congress in the exercise of the United States’ plenary authority over 

Indian affairs.   

92.  Upon information and belief, Defendant Cross claims that he is entitled to a 

remand of the Cross Lawsuit to state court to take advantage of contrary state 
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appellate court law where state court judges have refused to follow Sixth Circuit 

precedent on tribal sovereign immunity from suit, and Defendant Cross further 

maintains that Plaintiffs can simply appeal a contrary decision up to the United 

States Supreme Court; however, doing so would work an economic hardship and 

harm in terms of litigation costs and expense of tribal officials’ time that Plaintiffs 

should not have to endure.  

93.  Plaintiffs have suffered and will continue to suffer harm at the hands of 

Defendant Cross if the Cross Lawsuit is permitted to proceed in state court where (i) 

Defendant Cross seeks substantial damages (including 8% default interest) after 

years of silence in the face of knowledge Cross gained, on information and belief, 

as an investor in and as an employee or consultant of JLLJ Corporation and/or 

Lansing Future LLC and their successors, based on an incomplete agreement that 

violates tribal law, and (ii) where Plaintiffs have sovereign immunity against the 

claims asserted.  If the Cross Lawsuit is allowed to proceed in state court, Plaintiffs 

will suffer extreme hardship and irreparable harm by having to defend against, and 

stand trial for, suit in a state court that lacks subject matter jurisdiction, and where 

the purported contract on which the suit is brought is a nullity under federal and 

Sault tribal law. 

94.  Remedies at law in the form of monetary damages are inadequate.  Plaintiff 

will suffer irreparable harm to their sovereign immunity if the Cross lawsuit is 

Case 3:19-cv-13006-RHC-EAS   ECF No. 1   filed 10/11/19    PageID.24    Page 24 of 27



 

25 
 

allowed to proceed in the Michigan state court.  This action for injunctive relief is 

Plaintiffs’ only means for securing adequate relief. 

95.  Defendant Cross knows or should have known that purporting to assert state 

jurisdiction over the Tribe and Kewadin under these circumstances deprives 

Plaintiffs of their federal right under the Supremacy Clause to engage in conduct 

free from the jurisdiction of the State.  Alternatively, Defendant Cross has been 

recklessly indifferent to the Plaintiffs’ federally protected rights under the 

Supremacy Clause to be free from State jurisdiction. 

 

 

PRAYER FOR RELIEF 

Based upon the allegations above, Plaintiffs respectfully pray for an Order of 

the Court: 

A. Declaring that, pursuant to 28 U.S.C. § 2201, in this original action arising 

under 28 U.S.C. §§ 1331 and 1362; the Supremacy Clause of the Federal 

Constitution, art. VI, § 2; and the federal Indian Gaming Regulatory Act, 

25 U.S.C. § 2710 et seq. (“IGRA”), and relating to mandatory fee-to-trust 

submissions for the land parcels intended for tribal casino gaming (whether 

Class II or Class III gaming) under Section 108 of the federal Michigan 

Indian Land Claims Settlement Act (“MILCSA”), Pub. L. 105-143, 111 
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Stat. 2652 (1997), this Court has jurisdiction to determine the issue of 

Plaintiffs’ tribal sovereign immunity from suit, as the Sixth Circuit has 

recognized in Spurr v. Pope, 936 F.3d 478 (6th Cir. 2019); and  

B.  Further declaring that tribal sovereign immunity bars any contractual and 

equitable causes of action and/or claims alleged by Defendant Cross 

pursuant or relating to an alleged casino gaming-related consulting 

contract attached as Exhibit A to the Cross Complaint (C.A. No. 2:19-cv-

11326-AJT-SDD, Doc. 1, Ex. A, Pg ID 16-25); and 

C. Issuing an injunction ordering Defendant Cross, and all those in active 

concert or participation with him, to refrain immediately from proceeding 

with the Cross Lawsuit; and 

D. Issuing a permanent injunction enjoining Defendant Cross from pursuing 

the claims asserted in the Cross Lawsuit; and 

E. Awarding attorneys’ fees and costs incurred by Plaintiffs in preparing, 

filing, and prosecuting this action and in removing the Cross Lawsuit from 

state court; and 
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F. Granting such other and further relief as the Court deems just and proper. 

       

      Respectfully submitted: 

 

      /s/Diane M. Soubly    

      Diane M. Soubly (P32005) 

      Butzel Long, a professional corporation 

      301 E. Liberty, Suite 500 

      Ann Arbor, Michigan 48104 

      T:  (734) 213-3625 

      F:  (734) 995-1777 

      soubly@butzel.com 

      Counsel for Plaintiffs The Sault Ste. 

         Marie Tribe of Chippewa Indians and  

Dated:  October 11, 2019          Kewadin Casinos Gaming Authority 
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