
CASE NO. 17-15616 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

PIT RIVER TRIBE, et al., 

Plaintiffs-Appellees, 

v. 

BUREAU OF LAND MANAGEMENT, et al. 

Defendants-Appellants. 

 

APPEAL FROM THE UNITED STATES DISTRICT COURT, 
EASTERN DISTRICT OF CALIFORNIA,  

CASE NOS. 2:04-CV-0956-JAM-AC, 2:04-CV-0969-JAM-AC 
Hon. John A. Mendez 

 

ANSWERING BRIEF OF PLAINTIFFS-APPELLEES 

 

ENVIRONMENTAL LAW CLINIC 
Mills Legal Clinic at Stanford Law School 

Deborah A. Sivas (CA Bar No. 135446) 
Alicia E. Thesing (CA Bar No. 211751) 
Isaac C. Cheng (CA Bar No. 318256) 

Crown Quadrangle 
559 Nathan Abbott Way 

Stanford, California 94305-8610 
Telephone:  (650) 725.8571 
Facsimile:  (650) 723.4426 

 
Attorneys for Plaintiffs-Appellees 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 1 of 186



CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Appellees make the 

following disclosures.  Appellee Pit River Tribe is a federally recognized Indian 

Tribe and has no parent companies, subsidiaries, or affiliates that have issued stock 

to the public in the United States or abroad.  Appellees Native Coalition for 

Medicine Lake Highlands Defense, Mount Shasta Bioregional Ecology Center, 

Save Medicine Lake Coalition, and Medicine Lake Citizens for Quality 

Environment are not-for-profit organizations and have no parent companies, 

subsidiaries, or affiliates that have issued stock to the public in the United States or 

abroad. 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 2 of 186



i 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ................................................................................... iii 

LIST OF ACRONYMS ............................................................................................ ix 

INTRODUCTION ..................................................................................................... 1 

ISSUE PRESENTED ................................................................................................. 4 

STATEMENT OF THE CASE .................................................................................. 4 

A.  Geothermal Steam Act of 1970 ................................................................. 5 

B.  Geothermal Steam Act Amendments of 1988 ......................................... 14 

C.  BLM’s Implementing Regulations .......................................................... 20 

SUMMARY OF ARGUMENT ............................................................................... 34 

STANDARD OF REVIEW ..................................................................................... 36 

ARGUMENT ........................................................................................................... 39 

I.  The May 1998 Lease Continuation Decision Was Ultra Vires. ...................... 39 

A.  BLM Lacked Authority Under GSA Subsection  
1005(a) to Grant Additional Terms for Nonproductive  
Leases Without a Capable Well. .............................................................. 39 

1.  Subsection 1005(a) Did Not Refer to Units or Authorize Unit- 
Wide Continuations. ............................................................................ 40 

2.  Congress Incorporated the Unitization Concept into Other Parts of the 
GSA Leasing Framework, But Declined to Do So in Subsection 
1005(a). ................................................................................................ 44 

B.  The Court Owes No Deference to BLM’s 1998 Decision. ...................... 48 

1.  BLM Reversed Its Longstanding Practice Without Reasoned 
Explanation or Legal Justification. ..................................................... 49 

2.  BLM’s New Litigating Position Thwarts Congressional Intent ......... 53 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 3 of 186



ii 

II.  Defendants’ Arguments Not Only Lack Textual and  
Historical Support, but Also Undercut BLM’s Own Elaborate  
Regulatory Program. ........................................................................................ 54 

CONCLUSION ........................................................................................................ 59 

STATEMENT OF RELATED CASES ................................................................... 60 

CERTIFICATE OF COMPLIANCE ....................................................................... 62 

CERTIFICATE OF SERVICE ................................................................................ 63 

 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 4 of 186



iii 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Abtox, Inc. v. Exitron Corp., 
122 F.3d 1019 (Fed. Cir. 1997) .......................................................................... 40 

Barnhart v. Sigmon Coal Co., 
534 U.S. 438 (2002) ............................................................................................ 40 

Bowen v. Georgetown Univ. Hosp., 
488 U.S. 204 (1988) ............................................................................................ 39 

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 
467 U.S. 837 (1984) ............................................................................................ 36 

Christopher v. SmithKline Beecham Corp., 
567 U.S. 142 (2012) ............................................................................................ 48 

Coastal Petroleum Co., 
190 IBLA 347 (2017) ........................................................................................... 8 

Conn. Nat’l Bank v. Germain, 
503 U.S. 249 (1992) ............................................................................................ 37 

Encino Motorcars, LLC v. Navarro, 
136 S. Ct. 2117 (2016) .................................................................................. 39, 51 

Enfield v. Kleppe, 
566 F.2d 1139 (10th Cir. 1977) ............................................................................ 8 

F.C.C. v. Fox Television Stations, Inc., 
556 U.S. 502 (2009) ............................................................................................ 51 

Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 
529 U.S. 120 (2000) ............................................................................................ 45 

Ford Motor Credit Co. v. Cenance, 
452 U.S. 155 (1981) (Per Curiam) ...................................................................... 41 

Geo-Energy Partners-1983 Ltd. v. Salazar, 
613 F.3d 946 (9th Cir. 2010) .......................................................................passim 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 5 of 186



iv 

Hardt v. Reliance Standard Life Ins. Co., 
560 U.S. 242 (2010) ............................................................................................ 44 

Henson v. Santander Consumer USA Inc., 
137 S. Ct. 1718 (2017) ........................................................................................ 45 

Hiko Bell Mining & Oil Co., 
100 IBLA 371 (1988) ......................................................................................... 52 

I.N.S. v. Cardoza-Fonseca, 
480 U.S. 421 (1987) ............................................................................................ 48 

Life Techs. Corp. v. Promega Corp., 
137 S. Ct. 734 (2017) .......................................................................................... 40 

Loughrin v. United States, 
134 S. Ct. 2384 (2014) ........................................................................................ 46 

McMaster v. United States, 
731 F.3d 881 (9th Cir. 2013) .............................................................................. 37 

Michigan v. E.P.A., 
135 S. Ct. 2699 (2015) ........................................................................................ 51 

Milner v. Dep’t of Navy, 
562 U.S. 562 (2011) ............................................................................................ 43 

Miranda v. Anchondo, 
684 F.3d 844 (9th Cir. 2012) .............................................................................. 40 

Motor Vehicle Mfrs. Ass’n of the  
U.S. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29 (1983) .............................................................................................. 51 

N. Cal. River Watch v. Wilcox, 
633 F.3d 766 (9th Cir. 2011) .............................................................................. 37 

N.L.R.B. v. SW Gen., Inc., 
137 S. Ct. 929 (2017) .......................................................................................... 43 

Nat. Res. Def. Council v. E.P.A., 
526 F.3d 591 (9th Cir. 2008) .............................................................................. 36 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 6 of 186



v 

Norton v. S. Utah Wilderness Alliance, 
542 U.S. 55 (2004) ................................................................................................ 7 

Nw. Envtl. Advocates v. E.P.A., 
537 F.3d 1006 (9th Cir. 2008) ............................................................................ 36 

Pacheco-Camacho v. Hood, 
272 F.3d 1266 (9th Cir. 2001) ............................................................................ 46 

Pit River Tribe v. Bureau of Land Management (“Pit River III”), 
793 F.3d 1147 (9th Cir. 2015)  ....................................................... 5, 6, 33, 50, 60 

Pit River Tribe v. U.S. Forest Serv. (“Pit River I”), 
469 F.3d 768 (9th Cir. 2006) .................................................................... 2, 33, 58 

Polumbus Corp., 
22 IBLA 270 (1975) ........................................................................................... 11 

Renee v. Duncan, 
686 F.3d 1002 (9th Cir. 2012) ............................................................................ 54 

Robinson v. Shell Oil Co., 
519 U.S. 337 (1997) ............................................................................................ 36 

Russello v. United States, 
464 U.S. 16 (1983) .............................................................................................. 45 

S.E.C. v. McCarthy, 
322 F.3d 650 (9th Cir. 2003) .............................................................................. 45 

Tualatin Valley Builders Supply, Inc. v. United States, 
522 F.3d 937 (9th Cir. 2008) .............................................................................. 38 

United States v. Clark, 
454 U.S. 555 (1982) ............................................................................................ 41 

United States v. Ron Pair Enters., Inc., 
489 U.S. 235 (1989) ............................................................................................ 37 

United States v. Watkins, 
278 F.3d 961 (9th Cir. 2002) .............................................................................. 43 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 7 of 186



vi 

Util. Air Regulatory Group v. E.P.A., 
134 S. Ct. 2427 (2014) ........................................................................................ 38 

Wagner v. Chevron Oil Co., 
321 F. Supp. 2d 1195 (D. Nev. 2004) ................................................................. 52 

Yith v. Nielsen, 
881 F.3d 1155 (9th Cir. 2018) ............................................................................ 37 

Statutes 

Administrative Procedure Act: 
5 U.S.C. § 706(2) ................................................................................................ 36 

Mineral Leasing Act of 1920  
(as amended as of 1970) 

 30 U.S.C. § 226(e) (1964) ........................................................................... 8, 9, 44 

 30 U.S.C. § 226(f) (1964) ................................................................................... 11 

 30 U.S.C. § 226(j) (1964) ............................................................................... 9, 14 

Geothermal Steam Act of 1970  
(as originally enacted and as amended in 1988) 
 
30 U.S.C. §§ 1001-25 ........................................................................................... 1 

 30 U.S.C. § 1005 (1970) ....................................................................................... 7 

 30 U.S.C. § 1005(a) (1970)................................................................................. 10 

 30 U.S.C. § 1005(a) ...................................................................................... 20, 40 

 30 U.S.C. § 1005(c) (1970)................................................................................. 13 

 30 U.S.C. § 1005(c) ................................................................................ 19, 20, 44 

 30 U.S.C. § 1005(d) (1970) .......................................................................... 10, 13 

 30 U.S.C. § 1005(d) ...................................................................................... 18, 42 

 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 8 of 186



vii 

 

 30 U.S.C. § 1005(g) ....................................................................17, 20, 44, 45, 56 

 30 U.S.C. §§ 1005(h)-(j) ..................................................................................... 17 

 30 U.S.C. § 1006 (1970) ....................................................................................... 7 

 30 U.S.C. § 1014 (1970) ....................................................................................... 7 

 30 U.S.C. § 1016 (1970) ....................................................................................... 7 

 30 U.S.C. § 1017 (1970) ............................................................................... 14, 19 

 30 U.S.C. § 1023 ................................................................................................. 58 

National Environmental Policy Act:  
40 U.S.C. § 4321 et. seq. ...................................................................................... 2 

National Historic Preservation Act:  
54 U.S.C. 306101 et seq. ...................................................................................... 1 

Pub. L. No. 91-581, 84 Stat. 1566 (1970) .................................................................. 6 

Pub. L. No. 100-443, 102 Stat. 1766 (1988) ...................................................... 16, 47 

Rules and Regulations 

43 C.F.R. § 3203.1-3 (1974) .................................................................................... 21 

43 C.F.R. § 3203.1-3 .............................................................................. 20, 21, 41, 42 

43 C.F.R. § 3203.1-4 (1974) .................................................................................... 21 

43 C.F.R. § 3203.1-4 .................................................................................... 20, 21, 56 

43 C.F.R. § 3203.1-5 ................................................................................................ 57 

43 C.F.R. § 3203.5 ................................................................................................... 22 

43 C.F.R. § 3207.10(a) (1998) ........................................................................... 22, 41 

43 C.F.R. § 3280.0-5 .......................................................................................... 22, 23 

43 C.F.R. § 3286.1 ............................................................................................passim 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 9 of 186



viii 

43 C.F.R. Subpart 3207 (1998) ................................................................................ 20 

43 C.F.R. Subpart 3280 ............................................................................................ 22 

Legislative History 

134 Cong. Rec. 14,193-94 (1988) ............................................................................ 47 

134 Cong. Rec. 21,273-76 (1988) ............................................................................ 47 

134 Cong. Rec. H4162, H4164 (June 13, 1988) ...................................................... 15 

H.R. 2794, 100th Cong. § 3 (1987) ......................................................................... 47 

H.R. 2794, 100th Cong. § 3 (1988) ......................................................................... 47 

H. R. Rep. No. 100-664 (1988) .................................................................... 15, 16, 18 

H.R. Rep. No. 91-1544 (1970) ............................................................................. 6, 11 

Geothermal Steam and Resources: Hearing on S. 368 Before the S. 
Subcomm. on Minerals, Materials, & Fuels of the S. Comm. on 
Interior & Insular Affairs, 91st Cong. (1970) ................................................. 7, 14 

S. Rep. No. 91-1160 (1970) ....................................................................... 6, 7, 11, 12 

S. Rep. No. 100-283 (1988) ..................................................................................... 15 

Miscellaneous 

Mabey Isherword, Evaluation of Baltazor Known Geothermal 
Resources Area, Nevada, 7 Geothermics 221 (1978) ......................................... 26 

Robert B. Keiter, The Old Faithful Protection Act: Congress, National 
Park Ecosystems, and Private Property Rights, 14 Pub. Land L. 
Rev. 5 (1993) ........................................................................................................ 6 

 

  

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 10 of 186



ix 

LIST OF ACRONYMS 

AOB  Appellant’s Opening Brief 

BLM  Bureau of Land Management 

GSA  Geothermal Steam Act 

NEPA National Environmental Policy Act 

NHPA National Historic Preservation Act 

 

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 11 of 186



1 

INTRODUCTION 

For thousands of years, Medicine Lake and the surrounding Highlands in 

remote northeastern California have endured as a place of tremendous spiritual 

significance for the region’s indigenous people, especially the Pit River Tribe.  

Innumerable generations of Native Americans have used the Highlands for vision 

quests, spiritual guidance and renewal, “life cycle” ceremonies, and traditional 

doctoring practices inseparable from the landscape itself.  For the general public, 

the Highlands provide unique environmental, aesthetic, and recreational benefits.  

Industrial energy development will profoundly degrade these historic uses and 

values. 

Nevertheless, more than 35 years ago, the Bureau of Land Management 

(“BLM”) began awarding geothermal development leases across the Highlands 

without conducting government-to-government consultation with the tribes or full 

environmental review.  Energy companies received more than three dozen leases, 

but conducted only minimal exploration activity during their ten-year “primary 

terms.”  In the early 1990s, BLM granted five-year extensions, under the 

Geothermal Steam Act (“GSA”), for 26 of these leases – again without tribal 

consultation or environmental review.1  During the next five years, the lessees 

                                                            
1 This Court subsequently held that such five-year GSA extensions are 
discretionary acts requiring consultation under the National Historic Preservation 
Act (“NHPA”), 54 U.S.C. 306101 et seq., and environmental review under the 
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failed to drill any new exploratory wells or locate commercially viable resources 

on these leaseholds.  As the leases neared expiration again in May 1998, BLM 

abruptly changed course; it issued a new administrative decision retroactively 

revoking the original five-year extensions and placing all 26 leases in “additional 

term” of up to 40 years.  No further exploration has ever occurred on any of the 

leaseholds, which lie dormant today.     

The Pit River Tribe and aligned Plaintiffs timely challenged BLM’s failure 

to comply with NEPA, NHPA, and the GSA in connection with the May 1998 

decision.  Ultimately, the district court entered summary judgment in Plaintiffs’ 

favor on the GSA claim and remanded to BLM, without addressing the NEPA and 

NHPA claims.  Based on a plain text reading of the GSA, the court correctly held 

that BLM’s May 1998 decision was contrary to law and ultra vires because the 

agency improperly granted 40-year “additional terms” for each of the 26 

nonproducing leases based on completion in 1988 of a single test well on another 

lease not at issue in this case.2   

                                                            
National Environmental Policy Act (“NEPA”), 40 U.S.C. § 4321 et seq.  Pit River 
Tribe v. U.S. Forest Serv., 469 F.3d 768, 788 (9th Cir. 2006) (“Pit River I”) 
(holding, for two other geothermal leases in the Highlands, that “[t]he agencies 
violated their duties under NEPA and NHPA and their fiduciary duty to the Pit 
River Tribe by failing to complete an environmental impact statement before 
extending Calpine’s leases in 1998”).  

2 BLM continued that lease in additional term in 1989, ER150, not 1998, AOB 1.    
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The text and structure of the GSA, buttressed by a wealth of legislative 

history, support the district court’s ruling, as do BLM’s implementing regulations 

and prior administrative practice in this matter and others.  They show that 

Congress struck a careful balance in the GSA between encouraging appropriate 

development of geothermal steam and preserving environmental and cultural 

values on the nation’s “multiple use” public lands.  The GSA gave new geothermal 

leaseholders more time and flexibility than traditional oil and gas lessees to 

develop commercially viable geothermal resources, but simultaneously imposed 

continuous “diligent exploration” requirements and strict lease termination 

deadlines to ensure that unproven or unproductive leases were timely relinquished 

and the land freed up for other public uses.  BLM long adhered to this 

understanding of the statute.   

For the first time in this litigation, Defendants3 offer a convoluted new 

interpretation of the GSA to justify BLM’s 1998 decision.  The district court 

properly rejected this post hoc rationalization, which would have the courts import 

a “unitization framework” from another law into a section of the GSA where 

                                                            
3 Various parties have held the leases following their issuance.  Calpine 
Corporation is the successor-in-interest and current lessee for all remaining leases.  
For convenience, Plaintiffs use “Calpine” to refer to all past and present 
leaseholders.  Notably, Calpine elected not to appeal the district court’s ruling, and 
thus “Defendants” herein refers only to Federal Defendants. 
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Congress unambiguously omitted any reference to “units” or “unit agreements.”  If 

adopted here, Defendants’ new-found interpretation will allow dozens of 

nonproductive leases to tie up thousands of acres of public land for decades after 

the only potentially viable test well in the entire region was “shut in” and 

effectively abandoned in 1989.  That outcome undermines congressional intent and 

continuously harms those, like Plaintiffs, with a deep and abiding interest in these 

public lands.  This Court should, therefore, affirm the judgment below.  

ISSUE PRESENTED 

Subsection 1005(a) of the Geothermal Steam Act provides that “[i]f 

geothermal steam is produced or utilized in commercial quantities within” the 

primary term of a geothermal lease, “such lease” shall continue for so long as 

steam is produced or utilized in commercial quantities.  Did BLM exceed its 

statutory authority in granting additional lease terms of up to 40 years for 

nonproducing leases based solely on completion of a potentially productive 

exploratory well on a nearby lease?  

STATEMENT OF THE CASE 

I. Legal Background 

The GSA of 1970 created a framework for BLM to lease federal public lands 

for private exploration, development, and production of geothermal resources.  

Geo-Energy Partners-1983 Ltd. v. Salazar, 613 F.3d 946, 949 (9th Cir. 2010).  
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“Geothermal resources” include “the heat or energy found in steam, hot water, or 

geothermal formations.”  Id.  Under this framework, a lessee holds a geothermal 

lease for a “primary term” of ten years, but the lease may receive short five-year 

extensions or a longer “additional term” up to 40 years if the lessee satisfies certain 

statutory requirements.  Pit River Tribe v. Bureau of Land Management, 793 F.3d 

1147, 1150 (9th Cir. 2015) (“Pit River III”) (describing GSA lease provisions as 

they existed in 1998).  Although Congress borrowed some language from the 

Mineral Leasing Act to construct the GSA framework, it adapted that language to 

accommodate differences between established oil and gas production and emergent 

geothermal energy technology and markets.  Congress sought to incentivize 

exploration and development of viable geothermal resources and, at the same time, 

prevent the speculative holding of public property for private gain.  It did so by 

coupling (1) greater latitude for geothermal lessees to explore and develop 

commercial markets than available for oil and gas leases with (2) the GSA’s strict 

“due diligence” requirements and lease expiration deadlines.  Historically, BLM 

has implemented the GSA leasing framework consistent with these congressional 

objectives.   

A. Geothermal Steam Act of 1970 

Serious domestic interest in geothermal energy did not emerge until the 

1960s, when energy shortages and environmental pollution became topics of public 
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concern.  See Robert B. Keiter, The Old Faithful Protection Act: Congress, 

National Park Ecosystems, and Private Property Rights, 14 Pub. Land L. Rev. 5, 9 

(1993).  Western public lands provided the most promise for geothermal energy 

development, but the Department of the Interior determined that it lacked the 

statutory authority to permit exploration and development of these federal 

resources under the Mineral Leasing Act or other existing laws.  See Pit River III, 

739 F.3d at 1149; H.R. Rep. No. 91-1544 (1970); S. Rep. No. 91-1160, at 1, 3, 15-

18, 30 (1970).  Congress likewise concluded that existing laws “lack many of the 

requirements to encourage orderly development” of geothermal steam on public 

lands.  H.R. Rep. No. 91-1544, at 5; see also Keiter, supra, at 10 (“[T]hese statutes 

were not designed to address the unique problems associated with geothermal 

development”).  In response, Congress enacted the GSA of 1970.  See Pit River III, 

793 F.3d at 1149.4   

Recognizing that “[p]roduction of power from geothermal steam in the 

United States is relatively new,” S. Rep. No. 91-1160, at 10, Congress intended the 

GSA “to establish a framework that [would] make this risk-laden, relatively 

                                                            
4  The GSA was enacted as Pub. L. No. 91-581, 84 Stat. 1566 (1970) (S. 368) and 
codified at 30 U.S.C. §§ 1001-25.  In this brief, Plaintiffs denote the original 
provisions of the statute by the date identification (1970).  All other GSA 
references are to the 1994 edition of the U.S. Code, which was in effect in May 
1998 when BLM granted the additional terms at issue.  (The statute was later 
amended again as part of the comprehensive Energy Policy Act of 2005.)   
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untried industry into an attractive investment.”  Id. at 9.  At the same time, 

Congress “endeavored to work out a bill that would protect the public interest, 

including protection of the quality of the environment.”  Id. at 10.  It balanced 

these interests by opting for “a system of limited term leases with administrative 

control.”  Geothermal Steam and Resources: Hearing on S. 368 Before the S. 

Subcomm. on Minerals, Materials, & Fuels of the S. Comm. on Interior & Insular 

Affairs, 91st Cong. 32 (1970) (Statement of John N. Nassikas, Chairman, Federal 

Power Commission). 

Several features of the 1970 GSA protected the public interest.  The law 

prohibited development on certain sensitive public lands, 30 U.S.C. § 1014 (1970), 

and directed BLM to administer the leasing program “under the principles of 

multiple use.”  30 U.S.C. § 1016 (1970).  Those principles require BLM to 

maintain “a balance among the many competing uses to which land can be put” 

when managing public lands.  Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 

58 (2004) (describing the multiple use provision in the Federal Land Policy 

Management Act).  To this end, the GSA limited lease sizes to “a reasonably 

compact area” and capped the total amount of acreage a lessee could hold.  30 

U.S.C. § 1006 (1970).  Most significantly, Congress imposed strict expiration dates 

and diligent exploration requirements on geothermal leases.  Id. § 1005 (1970).   
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In developing the GSA’s leasing framework, Congress borrowed some 

concepts from the oil and gas leasing provisions of the Mineral Leasing Act, but it 

made different choices in how it structured and deployed those concepts.  Section 

226(e) of the Mineral Leasing Act, as amended in 1960, specified a “primary term” 

for oil and gas leases and allowed “a single two-year extension provided actual 

drilling is diligently being prosecuted at the end of the primary term, and further 

extensions only if oil or gas is being produced in paying quantities.”  Enfield v. 

Kleppe, 566 F.2d 1139, 1142 (10th Cir. 1977) (citing S. Rep. No. 1549, at 2 

(1960)); 30 U.S.C. § 226(e) (1964).  The Mineral Leasing Act thus permitted a 

short lease extension only if the lessee was engaged in “actual drilling” during the 

primary term; beyond that two-year extension, a lease could be maintained only by 

producing oil or gas “in paying quantities.”  In BLM parlance, these two methods 

for expanding the life of an oil or gas lease are known, respectively, as “extension 

by drilling” and “continuation by production.”  See Coastal Petroleum Co., 190 

IBLA 347, 352 (July 25, 2017).5   

                                                            
5  In its current implementing regulations, BLM defines “produced in paying 
quantities” under the Mineral Leasing Act to allow lease continuation where the 
lessee shows that the lease contains a well which is “physically capable of 
producing a sufficient quantity of oil and/or gas to yield a reasonable profit after 
the payment of all the day-to-day costs incurred after the initial drilling and 
equipping of the well, including the costs of operating the well, rendering the oil or 
gas marketable, and transporting and marketing that product.”  Id. at 353-54. “A 
showing that a lease may have the potential to produce oil and gas is not sufficient 
to satisfy this requirement,” id. at 348, nor are “future expectations” based on 
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With these requirements in place to ensure that oil and gas leaseholders did 

not sit on their rights, Congress incorporated the private market concept of 

“unitization” into the Mineral Leasing Act’s leasing framework.  As it existed in 

1970, subsection 226(j) of the Mineral Leasing Act (subsequently recodified as 

subsection 226(m)) allowed lessees of a shared pool or field to unite under a unit 

plan of development or operation for purposes of well spacing and other orderly 

management of the common resource.  30 U.S.C. § 226(j) (1964).  Congress also 

expressly incorporated this unitization concept into the lease duration language of 

subsection 226(e), which provided that where a unit exists, both actual drilling 

extensions and “paying quantities” continuations on one lease within the unit 

would suffice to extend or continue all leases in the unit: 

Any lease issued under this section for land on which, or for which under an 
approved cooperative or unit plan of development or operation, actual 
drilling operations were commenced prior to the end of its primary term and 
are being diligently prosecuted at that time shall be extended for two years 
and so long thereafter as oil or gas is produced in paying quantities. 

 
30 U.S.C. § 226(e) (1964) (emphasis added).  This approach made good policy 

sense:  As long as a lessee within the common pool was producing or diligently 

moving toward production through drilling, all other leaseholders within the same 

unit had an incentive to continue developing their leases in accordance with the 

                                                            
present assessments.  Id. at 353.  In the absence of actual production, a lease 
“automatically terminates by operation of law” on its anniversary date.  Id. at 352. 
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unit agreement.  No rational lessee would sit on lease rights for speculative 

purposes as the common pool was drained by the surrounding leases. 

Congress consciously structured the GSA in a different way to reflect 

differences in geothermal resources and markets.  Three of those differences are 

most relevant to this case.  First, Congress separated into two different subsections 

the concepts of short term extensions based on actual drilling and longer 

continuations based on production.  Subsection 1005(a) established a primary lease 

term of ten years and provided for continuations in the event of production:  

If geothermal steam is produced or utilized in commercial quantities within 
this term, such lease shall continue for so long thereafter as geothermal 
steam is produced or utilized in commercial quantities, but such continuation 
shall not exceed an additional forty years.  
 

30 U.S.C. § 1005(a) (1970).  But unlike Mineral Leasing Act subsection 226(e), 

GSA subsection 1005(a) did not require actual production “in paying quantities” 

for continuation into additional term.  Rather, to accommodate market uncertainty, 

subsection 1005(d) provided: 

For purposes of subsection (a) of this section, production or utilization of 
geothermal steam in commercial quantities shall be deemed to include the 
completion of one or more wells producing or capable of producing 
geothermal steam in commercial quantities and a bona fide sale of such 
geothermal steam for delivery to or utilization by a facility or facilities not 
yet installed but scheduled for installation not later than fifteen years from 
the date of commencement of the primary term of the lease. 
 

Id. § 1005(d) (1970) (emphasis added).  In other words, a lessee who completed a 

well capable of producing – but not actually producing – commercially viable 
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geothermal steam qualified for lease continuation under subsection 1005(a) if that 

lessee had a sales contract to deliver energy to a facility scheduled for construction 

in the future.   

 Congress adopted this “capable well” innovation, which did not exist under 

the Mineral Leasing Act’s framework,6 to address its concern with the absence of 

markets for geothermal steam and the industry’s unproven nature.  See H.R. Rep. 

No. 91-1544, at 4 (noting that the United States had only “one significant 

commercial development of geothermal steam power” in 1970); S. Rep. No. 91-

1160, at 8 (noting committee’s specific attention to “situation where the lessee, 

within the primary term, has completed one or more geothermal steam wells 

producing or capable of producing steam in commercial quantity but lacks a 

market for the steam on the date the primary term expires”).   As the Senate 

Committee explained: 

The primary term is the period within which the lessee must “prove” his 
leasehold through diligent drilling operations.  The committee recognizes 
that in some instances a commercially acceptable steam well may not be 
brought in until late in the “proving” period; that there may be some 
reasonable delay beyond the expiration of the primary term before a 
generating facility can be installed to receive the steam and commence 
actual power production.  In such situations the lease should be extendable 

                                                            
6  The Mineral Leasing Act provided that leases with “a well capable of producing 
oil and gas in paying quantities” could briefly delay automatic termination for lack 
of production in order “to place such well in producing status,” 30 U.S.C. § 226(f) 
(1964), but a well capable of production in the future did not support a lease 
extension or continuation.  Polumbus Corp., 22 IBLA 270, 271 (Oct. 30, 1975).      
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for a reasonable period.  At the same time, the committee is determined that 
no person shall be permitted to obtain a geothermal lease, “prove” his 
leasehold, and then fail to move diligently into production. 
 

S. Rep. No. 91-1160, at 8. 

Notably, and in stark contrast to Mineral Leasing Act subsection 226(e), 

Congress chose not to reference units or unit agreements in new GSA subsection 

1005(a).  That choice makes sense in the GSA context.  Coupling the “capable 

well” innovation with the “unitization” concept would allow a single nonproducing 

but potentially viable well completed on one lease to serve as the basis for 

continuing all other nonproductive leases in a unit; such a system would undermine 

the requirement that lessees diligently explore and develop resources or, 

alternatively, timely relinquish their leases for other public uses.  Thus, Congress 

made a deliberate choice, expressed through the GSA’s text, to allow “capable 

well” continuations only on a lease-by-lease basis. 

Second, Congress addressed short term “actual drilling” extensions in a 

separate subsection of the GSA.  Subsection 1005(c) allowed five-year extensions 

for any lease where the lessee commenced and diligently prosecuted actual drilling 

operations on the lease itself or, like the Mineral Leasing Act, on another lease 

within the same unit.  Such a short drilling extension could become a longer 

continuation if the lessee ultimately commenced actual production:  

Any lease for land on which, or for which under an approved cooperative or 
unit plan of development or operation, actual drilling operations were 
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commenced prior to the end of its primary term and are being diligently 
prosecuted at that time shall be extended for five years and so long thereafter 
but not more than thirty-five years, as geothermal steam is produced or 
utilized in commercial quantities. 
 

30 U.S.C. § 1005(c) (1970).  Subsection 1005(c) thus essentially mirrored Mineral 

Leasing Act subsection 226(e), allowing short term actual drilling extensions, as 

well as longer actual production continuations, and incorporating the unitization 

concept.   

Importation of the unit concept into subsection 1005(c) did not raise the 

same concerns as would have its importation into subsection 1005(a) because 

subsection (c) required actual drilling or production, whereas subsection (a) did 

not.  Congress limited the new “capable well” innovation to subsection 1005(a).  

See 30 U.S.C. § 1005(d) (1970) (allowing completion of a well “capable of 

producing” and a bona fide sale to satisfy production requirement only for 

purposes of subsection 1005(a)).  Thus, lessees could not use subsection 1005(c) to 

drill a single capable well, obtain continuations for all unit leases, and then sit back 

and wait for the market to develop.  Because subsection 1005(c) still required 

actual drilling plus ongoing diligence or actual production, lessees with a drilling 

extension had to continue diligently exploring the contours of the geothermal 

resource beneath the unit until actual production commenced. 

Third, in contrast to the Mineral Leasing Act, the GSA separated the 

authority to form units from the lease duration requirements.  In the Mineral 
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Leasing Act, subsection 226(j) both created authority for BLM to approve unit 

plans and specified that any lease “committed to any such plan that contains a 

general provision for allocation of oil or gas shall continue in force and effect as to 

the land committed so long as the lease remains subject to the plan: Provided, That 

production is had in paying quantities under the plan prior to the expiration date of 

the term of such lease.”  30 U.S.C. § 226(j) (1964).  GSA subsection 1017 likewise 

authorized BLM to approve unit agreements for geothermal leases, but unlike 

subsection 226(j), did not provide that doing so would affect the expiration, 

extension, or continuation of those leases.  See 30 U.S.C. § 1017 (1970).  Instead, 

section 1005 contained all provisions for extending or continuing leases.  This 

deliberate departure from the Mineral Leasing Act allowed Congress to adopt 

separate lease continuation and extension requirements in subsections 1005(a) and 

1005(c).7  

B. Geothermal Steam Act Amendments of 1988 

Despite its “capable well” innovation, the GSA’s leasing program resulted in 

little new geothermal energy development on federal public lands, raising concerns 

                                                            
7  As Senator Bible noted, the GSA “bears very little resemblance” to his original 
“simple, uncomplicated little bill that would have put geothermal deposits on the 
public lands under the Mineral Leasing Act of 1920.”  Geothermal Steam and 
Resources: Hearing on S. 36860, supra, at 2 (statement of Sen. Alan Bible, S. 
Comm. Minerals, Materials, & Fuels). 
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by the mid-1980s that many nonproductive leases were approaching the end of 

their primary terms.  S. Rep. No. 100-283, at 5 (1988) (noting that only 25 of 

approximately 850 federal geothermal leases were “in production” and 60 leases 

were scheduled to “expire by the end of 1988”).  Congress attributed the dearth of 

development to the unique challenges of geothermal production and prevailing 

electricity market conditions.  Because geothermal steam, unlike fossil fuels, 

cannot be transported more than a few miles due to heat dissipation, it must be 

converted to electricity at or near the well site.  H. R. Rep. No. 100-664, at 6 

(1988).  Combined with “the [then] current world energy glut,” geothermal 

energy’s unique attributes made potential purchasers (local utilities) loath to 

negotiate new sales contracts or construct new utilization facilities.  Id.; see also 

134 Cong. Rec. H4162, H4164 (June 13, 1988) (Statement of Congressman Rahall 

that even diligent developers were “captive to the inclinations of the utility 

industry”).   

To prevent nonproductive leases from lapsing due to adverse market 

conditions, Congress adopted a stopgap measure in a 1987 Continuing 

Appropriations Bill extending the term of any nonproductive lease if the Interior 

Secretary found that “a bona fide sale of the geothermal resources has not been 

completed due to government administrative delays because such a sale would be 

uneconomic or if a substantial investment in the development of the lease has been 
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made and the lease would otherwise expire prior to December 31, 1988.”  H. R. 

Rep. 100-664 at 6.  But it also recognized “the necessity to establish a permanent 

lease term extension mechanism incorporating more exacting requirements than 

those provided under [the Continuing Appropriations Bill].”  Id. at 7. 

Accordingly, Congress enacted the Geothermal Steam Act Amendments of 

1988 (“Amendments”), which modified the 1970 law in several substantive ways.   

Pub. L. No. 100-443, 102 Stat. 1766 (1988) (S. 1889).  Most significantly, the 

Amendments added a new avenue for extending nonproductive leases where the 

lessee had not yet drilled a capable well but had engaged in bona fide efforts to 

produce or utilize geothermal steam.  New subsection 1005(g) provided: 

(1) Any geothermal lease issued pursuant to this chapter for land on which, 
or for which under an approved cooperative or unit plan of development 
or operation, geothermal steam has not been produced or utilized in 
commercial quantities by the end of its primary term, or by the end of 
any extension provided by subsection (c) of this section, may be 
extended for successive 5-year periods, but totaling not more than 10 
years, if the Secretary determines that the lessee has met the bona fide 
effort requirement of subsection (h) of this section, and either of the 
following: 

 
(A) the payment in lieu of commercial quantities production   

requirement of subsection (i) of this section. 
(B) The significant expenditure requirement of subsection (j) of this 

section. 
 

(2) A lease extended pursuant to paragraph (1) shall continue so long 
thereafter as geothermal steam is produced or utilized in commercial 
quantities, but such continuation shall not exceed an additional 25 
years, for a total of 50 years, if such lease was also the subject of an 
extension under subsection (c) of this section or an additional 30 years, 
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for a total of 50 years, if such lease is only extended pursuant to 
paragraph (1). 
 

30 U.S.C. § 1005(g).   

 The structure of this new provision thus mirrored the structure of subsections 

1005(a) and 1005(c).  Subsection 1005(g)(1) authorized up to two successive five-

year extensions for any nonproductive geothermal lease, individually or within a 

unit, upon satisfaction of certain statutory diligence conditions, even in the absence 

of ongoing drilling.  See 30 U.S.C. §§ 1005(h)-(j) (detailing the “bona fide effort,” 

“payments in lieu of commercial quantities production,” and “significant 

expenditure” requirements).  Subsection 1005(g)(1) thereby expanded the number 

of available five-year extensions from one to potentially three.  It permitted, for 

instance, a second (and third) extension if an initial subsection 1005(c) “drilling” 

extension ended without production where the lessee continued to make 

appropriate efforts and expenditures toward production.   

In contrast, subsection 1005(g)(2) authorized the longer continuation of “a 

lease” following a five-year “bona fide effort” extension only upon 

commencement of commercial production and – just like subsection 1005(a) – did 

not refer to units or unit agreements.  To bring this new provision into line with 

existing subsection 1005(a), Congress expanded the “capable well” innovation of 

subsection 1005(d) to all parts of section 1005; it also replaced subsection 

1005(d)’s requirement for “a bona fide sale” with the more lenient “so long as the 
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Secretary determines that diligent efforts are being made toward the utilization of 

geothermal steam.”  30 U.S.C. § 1005(d); see also H. R. Rep. No. 100-644, at 7-8 

(emphasizing that “completion of a well capable of producing geothermal steam in 

commercial quantities complies with [this] requirement only if diligent efforts are 

being made to obtain the utilization of the steam”).  These amendments effectively 

provided lessees with more time to develop and market geothermal energy, but did 

not authorize unit-based continuations for nonproductive leases.    

In expanding lease extension opportunities, Congress had no intention of 

rewriting the GSA’s strict lease duration provisions.  Instead, the Amendments 

addressed the narrow problem of market conditions:     

The Committee intends for this definitional change to provide relief from 
lease termination caused by not meeting the commercial quantities test 
during the 10-year primary term of the lease or under a section 6(c) 
extension solely due to the inability of a lessee to obtain a sales contract for 
geothermal steam, while in all other respects the lessee has made a good 
faith effort to bring the lease into production.   
 

H. R. Rep. No. 100-664, at 8.  As the Committee further noted, “the new definition 

[in subsection 1005(d)] allows for a well capable of production, i.e., a shut-in well, 

to meet the commercial quantities definition only if the Secretary determines that 

diligent efforts are being made toward gaining the utilization of the geothermal 

steam.”  Id.  And while the Amendments recognized soft market conditions, they 

did “not excuse the lessee from aggressively seeking commitments for the 

utilization of geothermal steam produced from the lease.”  Id.  
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 To reinforce either diligent exploration or timely relinquishment of leases, 

Congress also amended GSA subsection 1017, adding:  

No more than five years after approval of any cooperative or unit plan of 
development or operation, and at least every five years thereafter, the 
Secretary shall review each such plan and, after notice and opportunity for 
comment, eliminate from inclusion in such plan any lease or part of a lease 
not regarded as reasonably necessary to cooperative or unit operations under 
the plan. . . .  Any lease or part of a lease so eliminated shall be eligible for 
an extension under subsection (c) or (g) of section 1005 of this title if it 
separately meets the requirements for such an extension. 
 

30 U.S.C. § 1017.  This new requirement served as a backstop mechanism for 

BLM to ensure the termination of unproductive and unnecessary unit leases that 

had received five-year extensions but were unlikely to contribute to development.  

Geo-Energy Partners, 613 F.3d at 958 (holding that this new subsection 1017 

requirement was “wholly separate” from the leasing provisions of subsection 

1005).  

In sum, after 1988, a geothermal leaseholder could expand the life of an 

expiring lease in the following ways: 

• Five-Year “Actual Drilling” Extension (30 U.S.C. § 1005(c)) – Any lease 
could receive a single five-year extension if actual drilling operations 
commenced prior to the end of the primary term and were being 
diligently prosecuted at that time on any lease within an approved unit.  
This provision allowed ongoing diligent exploratory operations to 
continue for a short period beyond the term of the original leases in the 
hope that a commercially viable resource would be discovered.  As 
implemented through BLM unit agreements (see below), this provision 
allowed all leases within a unit to satisfy their diligent exploration 
activities through cooperative exploratory drilling. 
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• Five-Year “Bona Fide Efforts” Extensions (30 U.S.C. § 1005(g)(1)) – 
Any lease could receive up to two five-year extensions beyond the 
primary term, or beyond a prior subsection 1005(c) extension, through 
demonstrated work on the leasehold and substantial expenditures or 
annual payments.  This provision allowed all lessees to hold their leases 
beyond the primary term, even without drilling, in order to weather 
adverse electricity market conditions.  As implemented by BLM (see 
below), this provisions also allowed leases within a unit to satisfy their 
diligent exploration activities through cooperative exploratory drilling. 
 

• Lease Continuation/Additional Term (30 U.S.C. §§ 1005(a), 1005(c), 
1005(g)(2)) – These provisions allowed a longer continuation into 
additional term for each individual lease that was producing or utilizing 
geothermal steam in commercial quantities, defined under subsection 
1005(d) to include completion of a well capable of commercial 
production, but only where BLM determined that the lessee was engaged 
in ongoing diligent development efforts.  

 
C. BLM’s Implementing Regulations 

BLM’s elaborate leasing regulations adopted this same framework, 

reflecting the agency’s contemporaneous and long-held statutory interpretation.8  

Rather than parse various available extensions and continuations by statutory 

section number, the regulations clumped them into two broad categories: 

“Additional term” and “Extensions.”  43 C.F.R. §§ 3203.1-3 to -4.  Prior to 1988, 

                                                            
8 BLM originally promulgated GSA implementing regulations in December 1973.  
The regulations were revised in April 1989 to accommodate the GSA Amendments 
and modified again in June 1990.  These modified regulations were in place on 
May 18, 1998 when the decision at issue became final.  Shortly thereafter, BLM 
again revised the GSA regulations, effective June 5, 1998; those revisions made 
stylistic changes, but did not alter the substance of BLM’s basic leasing 
framework.  See 43 C.F.R. Subpart 3207 (1998).  Unless otherwise indicated, this 
brief refers to the Oct. 1, 1997 edition of regulations.      
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the “Additional term” regulation implemented subsection 1005(a), as refined by 

subsection 1005(d), with respect to individual leases, see 43 C.F.R. § 3203.1-3 

(1974), while the “Extensions” regulation implemented subsection 1005(c) for 

both individual and unitized leases.  Id. § 3203.1-4(b)-(c) (1974).   

BLM carried forward this basic typology when it revised the regulations in 

response to the GSA Amendments.  Revised regulatory section 3203.1-3(a) 

implemented all of section 1005’s provisions authorizing continuation in additional 

terms – including subsections 1005(a), 1005(c), and 1005(g)(2) – and interpreted 

them consistently as applying on a lease-by-lease basis:   

If geothermal resources are produced or utilized in commercial quantities 
within the primary term or any extended term of a lease, that lease shall 
continue for so long thereafter as geothermal resources are produced or 
utilized in commercial quantities or so long thereafter as the operator is 
making diligent efforts to commence production or utilization of geothermal 
resources in commercial quantities, but in no event shall the lease continue 
for more than 40 years after the end of the primary term. 
 

43 C.F.R. § 3203.1-3(a) (emphasis added).  And regulatory section 3203.1-4 

implemented all of GSA section 1005’s short term extensions:  Section 3203.1-

4(b) covered “actual drilling” extensions under subsection 1005(c), while section 

3203.1-4(c) covered “bona fide effort” extensions under subsection 1005(g)(1).  43 

C.F.R. § 3203.1-4 (b)-(c).  Notably, section 3203.1-4(b) was the only regulation 

that recognized unitized extensions; longer continuations under GSA subsections 

(a), (c), or (g) all fell within section 3203.1-3’s “Additional term” regulation, 
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which did not authorize unitized continuations, reflecting BLM’s belief that 

additional terms were available only on a lease-by-lease basis.9 

 BLM’s regulations provided the nuts-and-bolts for administering this 

regulatory scheme on an approved unit.  See 43 C.F.R. Subpart 3280.  Consistent 

with the GSA, the general leasing regulations required that “[e]ach geothermal 

lease shall include provisions requiring diligent exploration until there is a well(s) 

capable of commercial production on the leased land.”  43 C.F.R. § 3203.5.  But, 

as permitted by subsection 1017, lessees could band together through a unit 

agreement to more efficiently explore a common geothermal source.  Id. § 3280.0-

5(a).  Concurrent with a request for approval of a unit, lessees needed to submit an 

initial Plan of Operations specifying the number and location of wells to be drilled, 

beginning within six months and diligently continuing, at a rate of at least one new 

well every six months, “until a well capable of producing Unitized Substances in 

paying quantities is completed . . . or until it is reasonably proved that the Unitized 

                                                            
9 BLM’s 1998 regulatory revisions further confirmed the agency’s view that 
subsection 1005(a) additional terms were limited to individual leases.  For actual 
production, the regulations provided:  “If you produce or use geothermal resources 
in commercial quantities during the primary term, your lease will continue in 
additional term for as long as you produce or use geothermal resources in 
commercial quantities”  43 C.F.R. § 3207.10(a) (1998) (emphasis added).  For a 
discretionary capable well determination, the requisite showing was even more 
individualized: “If, before the primary or extended term ends, you have a well 
capable of producing geothermal resources in commercial quantities, BLM may 
continue your lease for up to forty years” depending on its determination that “you 
are diligently trying to begin production.”  Id. § 3207.10(b).    
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Land is incapable of producing Unitized Substances in paying quantities in the 

formations drilled under the Agreement.”  Id. § 3286.1, ¶¶ 11.3-11.5.  Thereafter, a 

unit could only receive “a single extension” of any exploratory drilling 

requirement, not to exceed four months.  Id. ¶ 11.6.  Until there was “actual 

production” in a unit, moreover, the failure to timely drill any of the wells required 

by Plans of Operation or to timely submit an acceptable subsequent Plan of 

Operations “shall . . . result in automatic termination of [the unit] Agreement.”  Id. 

¶ 11.7.    

 An approved unit agreement provided for an orderly and efficient plan of 

exploration across the unit.  As systematic exploration of the area defined and 

refined the contours of the resource, the unit would be narrowed to a so-called 

“Participating Area” – defined as “[t]hat part of a Unit Area which is deemed to be 

productive from a horizon or deposit” (43 C.F.R. § 3280.0-5(h)) – and those lands 

not “reasonably proved to be productive” or otherwise “necessary to unit 

operations” were to be excluded from the unit.  Id. § 3286.1, ¶¶ 4.1-4.8 (rules for 

unit contraction), 12.1-12.3 (rules for participating areas).  Upon the discovery and 

production of geothermal steam, each individual lessee enjoyed a percentage of the 

benefits according to the lessee’s remaining acreage in the Participating Area, 

regardless of whether any wells were drilled on those lands.  Id. ¶¶ 13.1-13.4.    
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The existence of a unit agreement did not, however, override the statutorily-

specified duration of individual leases; it merely relieved individual lessees from 

having to engage in simultaneous drilling and allowed them, instead, to satisfy 

their individual diligent exploration requirements through an orderly plan of unit 

exploration.  Thus, compliance with the unit drilling schedule in an approved Plan 

of Operation “shall be deemed full performance of any obligations for 

development and operation with respect to each and every separately owned tract 

to [the] Agreement, regardless of whether there is any development of any 

particular tract.”  43 C.F.R. § 3286.1, ¶ 17.3.  Likewise, all drilling and producing 

operations within a unit were “accepted and deemed to be performed upon and for 

the benefit of” each unitized lease.  Id. ¶ 17.4.  Although lessees could thereby 

fulfill their individual lease diligence requirements through a collective exploratory 

drilling plan, participation in a unit did not itself alter or extend the duration of any 

individual lease.  Rather, a unit agreement modified the “terms, conditions, and 

provisions” of leases “only to the extent necessary to make them conform” to the 

unit agreement; otherwise, individual lease terms remained unchanged.  Id. ¶ 17.1 

(emphasis added).  It was the individual lease, not the unit agreement, that 

established its duration:  “[A]ny Federal lease committed herein may, as to the 

Unitized Lands, be continued for the term so provided therein, or as extended by 

law.”  Id. ¶ 17.7 (emphasis added).  Likewise, any sublease or contract within the 
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unit remained in force and effect “for and during the term of the underlying lease.”  

Id. ¶ 17.8 (emphasis added). 

II. Factual Background 

Medicine Lake Highlands, the area including and surrounding the secluded 

25-mile broad shield Medicine Lake Volcano, lies in the northeast corner of 

California.  SER328-29.  Native Americans have cherished this area as a place of 

sacred power and profound cultural significance for over 10,000 years.  SER221, 

SER282-83.  It is the Pit River people’s ancestral home and spiritual heart – their 

destination for reconnection and spiritual renewal.  SER283, SER289-92.  Many 

Pit River traditions emerge from and are inextricably linked to the Highlands: a 

new father’s dance and swim following his child’s birth, the young girl’s ceremony 

in the mountains to mark her transition into adolescence, the boy’s journey through 

the mountains to discover his guardian spirit for adulthood, and the shaman’s 

“dream quest” in search of the powerful healing spirit, tamakumi.  SER284-85.   

Without considering the area’s centrality to the Pit River people, the Federal 

Government proposed the Medicine Lake Highlands as one of several volcanic 

sites with potential for geothermal energy development.  SER002, SER005-06.  As 

such, the U.S. Geological Survey included the Highlands in a portion of land 

classified as the “Glass Mountain Known Geothermal Resource Area” shortly after 

the GSA’s passage in 1970.  SER005-006.  Despite this classification, the Federal 
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Government could not confirm the extent, let alone the existence, of geothermal 

resources in the Highlands.  SER104; see also Mabey Isherword, Evaluation of 

Baltazor Known Geothermal Resources Area, Nevada, 7 Geothermics 221, 222 

(1978) (noting that initial Known Geothermal Resource Area designations were 

made “quickly on the basis of information then available”).   

In the following years, BLM completed two abbreviated environmental 

assessments of the area, neither of which considered in detail the effect of 

geothermal development on tribal and cultural values.  SER009-39, SER186-249.  

The second environmental assessment, however, admitted: “Any landscape 

altering activities have the potential to adversely affect the spiritual significance of 

natural features important to Native American groups.”  SER238.  Developing 

geothermal steam requires significant surface disturbance and the construction and 

operation of “roads, wells, pipelines, powerlines, powerplants, and by-product 

facilities.”  SER008.  Thus, as BLM later confirmed in connection with a 

withdrawn project, geothermal development is inconsistent with the area’s 

designated cultural protections and will “significantly degrade the current value of 

the cultural sites to the Native American practitioner.”  SER331-32 (concluding 

that “the current cultural and social values associated with the setting of the 

[M]edicine Lake Caldera area exceed those values obtained by developing the 

geothermal power”).  Nevertheless, BLM executed dozens of geothermal leases 
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within the Glass Mountain Known Geothermal Resource Area between 1982 and 

1988 without any tribal consultation.  See, e.g., SER40-103, SER105-125, 

SER134-150, SER152-156, SER160-182, SER250-256; Pit River I, 469 F.3d at 

772-78 (discussing early history of Glass Mountain leasing).  

In 1982, Calpine proposed the formation of what became the Glass 

Mountain Unit (“Glass Mountain”) to consolidate leases in the area for cooperative 

exploration and development.  SER104.  BLM approved the proposal, “based 

principally on the distribution of surface volcanic features,” but noted that the area 

had “not been sufficiently studied to indicate neither [sic] the existence nor the 

extent of a geothermal resource.”  SER104.  Glass Mountain’s unit agreement 

tracked BLM’s Model Unit Agreement.  Compare 43 C.F.R. § 3286.1 (1997) with 

ER117-42.  Like the model agreement, it imposed detailed requirements to drill, to 

submit a Participating Area, and, when necessary, to contract the unit.  ER121-22, 

125-29.  For example, it obliged Calpine to “continue diligent exploration” in 

Glass Mountain until the discovery of a commercially viable geothermal pool, 

ER126, and to continue to “timely drill” wells as provided in its Plans of Operation 

“[u]ntil there is actual production” of geothermal steam.  ER128.  Additionally, it 

committed Calpine to submit a proposed Participating Area – the lands proven 

necessary for production from a geothermal pool – following the discovery of a 

well capable of production.  ER128.  Upon approval of the Participating Area, 
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Glass Mountain would contract and unnecessary leases would be “eliminated 

automatically” from it.  ER121.  Glass Mountain never contracted, however.  

Instead, it swelled to 134,254 acres, including the 26 leases at issue.  See ER152-

53, ER163, SER157-59, SER257, SER261-63.  

Over the next decade, Glass Mountain continued to show scant potential for 

production.  During this period, Calpine drilled three wells within Glass Mountain 

to little success.  SER263.  Only one well, Well No. 31-17 on lease CACA 12372 

(a lease not at issue here), exhibited even a glimmer of potential.  ER181-82.  In 

late 1988, Calpine requested that BLM designate Well No. 31-17 a “paying well,” 

ER148-49, which meant that the well might be capable of producing commercial 

geothermal steam at some point in the future.  ER150.  BLM granted this request 

without explanation or analysis in February 1989.  ER150.  At this point, Calpine 

should have proposed an Initial Participating Area, but it did not do so.  ER172.  

Glass Mountain’s other leases remained nonproductive as they approached the end 

of their ten-year primary terms.  Consequently, in November 1990, Calpine 

requested five-year extensions for those leases under subsection 1005(g).  ER152, 

156. 

BLM granted Calpine’s request.  ER159-160.  Based on its reading of the 

GSA and its implementing regulations, BLM, like Calpine, “believe[d] that the 40 

year extension may only be applied to the lease with the well capable of production 
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and not the other committed leases in the unit.”  ER168.  The remaining leases, 

BLM determined, qualified for the five-year extensions created by subsection 

1005(g)(1).  ER159.  Accordingly, by letter dated July 18, 1991, BLM granted 

five-year extensions for the nonproductive leases within Glass Mountain.  ER159-

160.  No tribal consultation, environmental review, or public process accompanied 

these discretionary extensions, nor did BLM provide public notice or any 

opportunity for administrative appeal.  The lease extensions had start dates in 1991 

and 1992.  ER159-160 (granting five-year extensions to 22 leases, with new 

expiration dates in early 1997 or June, 1998); ER167-68 (granting five-year 

extensions to two more leases, with new expiration date in 1997).  Thus, Calpine 

had until 1998,10 at the latest, to either produce geothermal steam or show bona 

fide effort on the 26 nonproductive leases to avoid their expiration.  

On the heels of the July 1991 letter, Calpine decided that the Glass Mountain 

Unit Agreement entitled it to more.  It notified BLM in October 1991 of its belief 

that the five-year extensions were in error and that the single capable well 

determination for Well No. 31-17 warranted additional terms for all leases within 

Glass Mountain.  ER163-64.  BLM requested a Solicitor’s Opinion to address this 

question but did not receive a reply.  ER183.  Still, BLM did not reconsider its 

                                                            
10  The remaining 2 leases of the 26 at issue here received their 10-year primary 
terms in 1988 and were to expire in 1998.  SER250-56. 
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original decision.  ER183 (“BLM did not agree with [Calpine]’s interpretation of 

the regulations and so the decision authorizing the [five] year extensions was not 

rescinded.”).  Calpine did not follow up on this request until years later.  See 

ER177-79.  

By 1995, BLM was having serious doubts about Glass Mountain.  It 

concluded that “the Glass Mountain unit is actually causing more harm to future 

geothermal development at Glass Mountain than good, and is no longer of any 

significant benefit to the BLM or Forest Service.”  SER259.  Calpine had 

consistently fallen short of the Unit Agreement’s requirements for diligent efforts:  

Calpine had not drilled since 1991, SER263, and had not engaged in “significant 

exploration activities within the unit” since March 1993.  ER173.  BLM 

subsequently demanded that Calpine drill a well to lift Glass Mountain out of 

default.  SER258-60.  If Calpine did not drill, BLM was prepared to remove all but 

“portions of geothermal leases CACA 12371 and 12372” from Glass Mountain.  

SER259 & n.1. 

The following year, BLM rescinded the drilling requirement, but it persisted 

in pressing Calpine to fulfill its obligation to submit a Participating Area.  ER171-

174.  BLM noted that Calpine had repeatedly “propos[ed] diligent activities, but 

then fail[ed] to follow through with the proposals once approved.”  ER173.  It 

reiterated its disapproval of Calpine’s operation of Glass Mountain:  “While the 
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unit may provide some benefit to [Calpine] by protecting the area from competing 

interests, maintaining the unit does not benefit the public interest.”  ER173.  

Instead of drilling, as BLM urged, Calpine submitted a proposed Plan of 

Operations in July 1996 to construct a 33-megawatt power plant.  ER175-76.  But 

Calpine still failed to meet its obligation to propose a Participating Area that would 

contract the unit.  In response to the missed deadlines, BLM determined that, as of 

February 13, 1994, Glass Mountain “should have contracted down to an area 

drained by commercial well No. 31-17.”  ER172.  It concluded that “[Calpine] has 

had more than sufficient time to explore for additional resources.”  ER173.  Faced 

with contraction, Calpine revived its earlier request for additional terms for all 

Glass Mountain leases, again pressing BLM to rescind its 1991 decision.  ER177-

79.  Calpine proffered the same argument as before – that BLM should have 

credited all Glass Mountain leases with a capable/paying well based on the terms 

of the Unit Agreement.  ER178.   

This time, BLM capitulated.  In May 1998, BLM rescinded its prior 

extensions and granted additional terms to every lease within Glass Mountain.  

ER186-90.  The record of BLM’s reversal is limited to one internal agency 

memorandum.  ER180-85.  That memorandum’s explicit purpose was to suggest a 

“reasonably justified course of action” which would, among other things, 

“maintain the leases committed to the Unit” and “eliminate the uncertainty” around 
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the “correct mechanism to hold the 27 geothermal leases.”  ER180.  In it, BLM 

provided no justification for rescinding its 1991 decision or for reversing its 

position on the additional terms for Glass Mountain.  See ER180-85.  In fact, 

despite the memorandum’s conclusion, it noted BLM’s belief in 1991 that such an 

outcome was contrary to the GSA’s intent.  ER183 (“I did not agree that the intent 

of the regulations was to grant additional terms of up to 40 years after the end of 

the primary term to all leases committed to the Unit.”).  The only change BLM 

suggested this time was “place[ment] of a timeframe on the Glass Mountain Unit 

through the requirement to submit an initial P[articipating] A[rea].”  ER185.  But 

that requirement had always existed under the Unit Agreement.  ER128.   

Around the same time, the Pit River Tribe sought greater protection for the 

Medicine Lake Highlands.  In 1999, the Keeper of the National Register of 

Historic Places recognized the Highlands’ importance and designated the caldera 

as eligible for listing as a Traditional Cultural Properties District.  SER314-23.  In 

the Keeper’s estimation, Medicine Lake’s caldera represents “an area of significant 

continuing cultural value to several Northern California tribes, including 

specifically the Modoc and Pit River peoples.”  SER315.11 

                                                            
11  It was for this reason that BLM initially denied approval of the proposed 
Telephone Flat development project:  

After careful consideration of all perspectives and factors, balancing the 
need for renewable energy and the need to protect the visual and cultural 
values associated with the unique and highly significant historic properties 
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 Since BLM’s 1998 decision, the 26 nonproductive leases in the Medicine 

Lake Highlands have remained stagnant.  Well No. 31-17, on which the 1998 

decision relies, was “shut in” after a ten-day exploratory test in 1988.  Calpine has 

not resumed drilling anywhere in the unit, nor has it brought a single well into 

actual production.     

III. Procedural Background 

The lengthy procedural history of this matter is discussed in Pit River III, 

793 F.3d at 1148-56, and in companion case Pit River I, 469 F.3d at 772-78.   

Following remand in Pit River III, the district court granted summary judgment to 

Plaintiffs, holding that GSA subsection 1005(a) “is not ambiguous.”  ER50.  

Interpreting section 1005’s text and structure, the court found that “Congress did 

not contemplate the additional 40-year term for nonproductive leases committed to 

a unit plan under 1005(a),” ER42, and that applying subsection 1005(a) to 

nonproductive leases within units “fails to ensure that nonproducing leases will 

timely expire.”  ER43.  After further litigation over remedy issues, the district 

court properly ordered BLM to apply the 1998 version of the GSA on remand and 

reversed its prior erroneous grant of summary judgment on Plaintiffs’ NEPA and 

                                                            
in the Medicine Lake Caldera, we have concluded that the interests of the 
public would be best served by selecting the No Action Alternative.  

SER324.   
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NHPA claims, which the court did not reach.  ER2-5.  Federal Defendants 

appealed; Calpine did not.  

SUMMARY OF ARGUMENT 

The Court can and should decide this appeal based on the plain text of GSA 

subsection 1005(a).  That provision circumscribes BLM’s authority to grant 

additional terms to geothermal leases; a continuation is available only where “such 

lease” (1) is actually producing geothermal steam in commercial quantities or (2) 

contains a well capable of producing geothermal steam in commercial quantities 

and BLM determines that diligent efforts are being made toward utilization of 

geothermal steam.  A plain language reading of subsection 1005(a) is supported by 

the surrounding statutory structure, by the legislative history, and by BLM’s own 

implementing regulations.  Indeed, for many years, BLM adhered to this view of 

the statute.  Its abrupt and unexplained reversal of position in 1998 with respect to 

26 nonproducing Glass Mountain leases was ultra vires and constituted clear error 

of law.  

Here, Defendants offer a contorted statutory interpretation never 

administratively articulated by BLM.  They ask the Court to ignore subsection 

1005(a)’s plain text and, instead, inject into the statutory language a “unitization 

framework” that Congress itself declined to include.  To reach this result, 

Defendants suggest that subsection 1005(a) “may be ambiguous,” but actually “is 
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not ambiguous” when read in conjunction with another statute that contains 

different language and a different structure.  AOB at 31.  Defendants’ statutory 

construction is built on argument by negative implication:  “Nothing in the 

language of § 1005(a) states that the unitization principles does not apply.”  AOB 

at 30; see also AOB 32 (“there is no reason why geothermal leases committed to a 

unit should not similarly be entitled to additional terms”); AOB at 35 (“There is no 

reason to believe that [Congress] intended to alter the interpretation of the second 

sentence of § 226(e), which it incorporated into § 1005(a)”); AOB at 35 (“there is 

no reason why Congress would have intended to treat” leases differently under 

subsection 1005(a) and 1005(c)).  

   As described above, there are clear reasons why Congress did what it did 

and said what it said in crafting the GSA.  Emergent geothermal energy markets 

are quite different than established oil and gas markets, as is the resource itself.  

Congress intentionally tailored the GSA’s leasing provisions to address that reality 

and to strike a careful balance between incentivizing a new industry and protecting 

competing uses of the affected public lands from speculative holding of 

government leases.  A plain text reading of subsection 1005(a) gives full effect to 

congressional intent and is entirely consistent with BLM’s longstanding regulatory 

leasing program.  In contrast, Defendants’ newly-minted interpretation – supported 
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by neither reasoned analysis of the law nor established agency practice – is 

contrary to both the statute and the regulations.  It deserves no deference.  

STANDARD OF REVIEW 

The single issue on appeal is whether BLM’s May 1998 decision to continue 

26 nonproductive geothermal leases for additional terms of up to 40 years must be 

set aside under the Administrative Procedure Act, as contrary to law and in excess 

of statutory authority.  5 U.S.C. § 706(2).  Resolving that statutory interpretation 

question requires the application of the two-step test set out in Chevron, U.S.A., 

Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).  See Nw. Envtl. 

Advocates v. E.P.A., 537 F.3d 1006, 1014 (9th Cir. 2008).  Under the Chevron 

framework, “[the] first step in interpreting a statute is to determine whether the 

language at issue has a plain and unambiguous meaning with regard to the 

particular dispute in the case.”  Robinson v. Shell Oil Co., 519 U.S. 337, 340 

(1997).  “If the intent of Congress is clear, that is the end of the matter.” Chevron, 

467 U.S. at 842.  

 At step one, courts “use ‘traditional tools of statutory construction’ to 

determine whether Congress has unambiguously expressed its intent on the issue 

before the court.”  Nat. Res. Def. Council v. E.P.A., 526 F.3d 591, 602 (9th Cir. 

2008) (citation omitted).  “Those tools of construction require [courts] first to 

engage in a textual analysis of the relevant statutory provisions and to read the 
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words of the statutes in their context and with a view to their place in the overall 

statutory scheme.”  N. Cal. River Watch v. Wilcox, 633 F.3d 766, 773 (9th Cir. 

2011) (citation omitted).  “[U]nless otherwise defined, words will be interpreted as 

taking their ordinary, contemporary, common meaning.”  Yith v. Nielsen, 881 F.3d 

1155, 1165 (9th Cir. 2018).  “If the proper interpretation is not clear from this 

textual analysis, the legislative history offers valuable guidance and insight into 

Congressional intent.”  N. Cal. River Watch, 633 F.3d at 773.  But courts “should 

always turn first to one, cardinal canon before all others . . . a legislature says in a 

statute what it means and means in a statute what it says there.”  Conn. Nat’l Bank 

v. Germain, 503 U.S. 249, 253-54 (1992).  “[A]s long as the statutory scheme is 

coherent and consistent, there generally is no need for a court to inquire beyond the 

plain language of the statute.”  United States v. Ron Pair Enters., Inc., 489 U.S. 

235, 240-41 (1989).   

“Only ‘if a statute is silent or ambiguous with respect to the issue at hand’ do 

courts move to the second step of the Chevron framework, and ask whether ‘the 

agency’s [interpretation] is based on a permissible construction of the statute.’”  

Yith, 881 F.3d at 1166 (citations omitted).  Before applying Chevron step two, 

however, courts “must decide how much weight to accord an agency’s 

interpretation.”  McMaster v. United States, 731 F.3d 881, 889 (9th Cir. 2013) 

(quoting Tualatin Valley Builders Supply, Inc. v. United States, 522 F.3d 937, 940 
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(9th Cir. 2008)).  Reasonable agency interpretations set forth in legislative 

regulations merit deference “when Congress has ‘explicitly left a gap for the 

agency to fill.’”  Tualatin Valley, 522 F.3d at 941 (quoting Chevron, 467 U.S. at 

843).  But agency interpretations in other circumstances do not:  “[A]gencies 

charged with applying a statute necessarily make all sorts of interpretive choices, 

and . . . not all of those choices bind judges to follow them.”  Id. (quoting United 

States v. Mead Corp., 533 U.S. 218, 227 (2001), which held that interpretative 

letter that did not go through notice-and-comment rulemaking was not entitled to 

Chevron deference). 

The weight accorded non-binding agency interpretive choices – like the May 

1998 decision here – depends on “the degree of the agency’s care, its consistency, 

formality, and relative expertness, and . . . the persuasiveness of the agency’s 

position.”’  Tualatin Valley, 522 F.3d at 941 (citation omitted) (reiterating that 

Interior Department Solicitor’s opinion concerning mining rights is not entitled to 

Chevron deference).  For example, “an agency may not rewrite clear statutory 

terms to suit its own sense of how the statute should operate.”  Util. Air Regulatory 

Group v. E.P.A., 134 S. Ct. 2427, 2446 (2014) (holding that agency interpretation 

which does not account for statutory design and structure as a whole is 

unreasonable and not entitled to deference).  Likewise, courts do not defer to an 

agency’s post hoc litigating position, especially when it is untethered to a prior 
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official agency position.  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212-

13 (1988).  And where the agency has not provided supporting legal analysis for a 

change in policy position, the new statutory interpretation “cannot carry the force 

of law.”  Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016) (citing 

Motor Vehicle Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29 (1983)).  

ARGUMENT 

I. The May 1998 Lease Continuation Decision Was Ultra Vires. 

A. BLM Lacked Authority Under GSA Subsection 1005(a) to Grant 
Additional Terms for Nonproductive Leases Without a Capable 
Well. 

Statutory interpretation begins with the text.  Subsection 1005(a)’s text 

resolves the issue before this Court:  BLM lacked statutory authority to grant the 

26 nonproductive Glass Mountain leases an additional term of up to 40 years.  

Section 1005’s structure and legislative history reinforce this conclusion.  The 

Court need not stretch or strain the GSA’s text.  And it should not use a different 

statute, crafted under a different set of considerations, to rewrite the actual words 

that Congress wrote in the GSA.  Applying the teaching and tools of Chevron step 

one analysis, the Court should affirm the district court’s simple and correct reading 

of the law. 
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1. Subsection 1005(a) Did Not Refer to Units or Authorize 
Unit-Wide Continuations. 

As the Supreme Court has said “time and again,” courts “must presume” that 

a legislature says what it means and means what it says.  Barnhart v. Sigmon Coal 

Co., 534 U.S. 438, 461 (2002).  Indeed, that presumption is the “preeminent canon 

of statutory interpretation.”  Miranda v. Anchondo, 684 F.3d 844, 849 (9th Cir. 

2012) (quoting BedRoc Ltd., LLC v. United States, 541 U.S. 176, 183 (2004)).   

Here, Congress said exactly what it meant:  “Geothermal leases shall be for a 

primary term of ten years.  If geothermal steam is produced or utilized in 

commercial quantities within this term, such lease shall continue . . .”  30 U.S.C. § 

1005(a) (emphasis added).  The authority to continue a geothermal lease beyond its 

primary term is phrased in the singular, reflecting Congress’ intent that additional 

terms may only be granted on a lease-by-lease basis.  The Court should give effect 

to the words Congress wrote, not the words Defendants wanted Congress to write.  

See, e.g., Life Techs. Corp. v. Promega Corp., 137 S. Ct. 734, 742 (2017) (holding 

that statute’s “text, context, and structure leave us to conclude that when Congress 

said ‘components,’ plural, it meant plural, and when it said ‘component,’ singular, 

it meant singular”); Abtox, Inc. v. Exitron Corp., 122 F.3d 1019, 1024 (Fed. Cir. 

1997) (holding that use of the term “said chamber” “reinforces the singular nature 

of the chamber. . . [and] clarifies that only one chamber is in question”); Geo-

Energy Partners, 613 F.3d at 956 (holding that the term “such elimination” in GSA 
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subsection 1017 must be read in context and thus does not apply to “any 

elimination” or “all eliminations”). 

This plain language reading was reinforced by BLM’s own implementing 

regulations.  BLM’s grant of additional terms under subsection 1005(a) was 

governed by regulatory section 3203.1-3(a).  Cf. AOB at 44.  That regulation 

stated:  “If geothermal resources are produced or utilized in commercial quantities 

within the primary term or any extended term of a lease, that lease shall continue 

. . .”  43 C.F.R. § 3203.1-3(a) (emphasis added).  And BLM’s lease-by-lease 

implementation of subsection 1005(a) endured over the years.  When BLM 

renumbered the GSA regulations in 1998, it reinforced the individualized nature of 

“additional term” determinations:  “If you produce or utilize geothermal resources 

in commercial quantities during the primary term, your lease will continue in 

additional term . . .”  43 C.F.R. § 3207.10(a) (1998) (emphasis added).  This 

longstanding agency interpretation, consistent with the statutory text, undercuts 

Defendants’ new litigating position in this lawsuit.  See, e.g., United States v. 

Clark, 454 U.S. 555, 565-67 (1982) (concluding that statute’s implementing 

regulations validated the plain language reading of the statute); Ford Motor Credit 

Co. v. Cenance, 452 U.S. 155, 157-58 (1981) (Per Curiam) (relying on both the 

statutory definition and the consistent regulatory definition to determine meaning 

of term).   
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 Indeed, a lease-by-lease determination was the only logical way for BLM to 

administer its “additional term” regulations in the circumstances, as here, where 

there is no actual production.  Subsection 1005(d) allowed continuation in 

additional term for nonproducing leases upon “completion of a well capable of 

producing geothermal steam in commercial quantities so long as the Secretary 

determines that diligent efforts are being made toward the utilization of the 

geothermal steam.”  30 U.S.C. § 1005(d) (emphasis added).  BLM enshrined this 

directive in its implementing regulations by requiring that “the operator shall, at 

least 60 days prior to the anniversary date of the lease, provide the authorized 

[BLM] officer a description of diligent efforts completed for the lease year and the 

following year.”  43 C.F.R. § 3203.1-3(b) (emphasis added).  The regulations 

defined “operator” as “any person or entity, including but not limited to the lessee, 

operating rights owner, or facility operator, who . . . is responsible under the terms 

and conditions of the lease for operations conducted on the leased lands or a 

portion thereof.”  Id. § 3200.0-5(v) (emphasis added).  Examples of diligent efforts 

information included “negotiations for geothermal resources and/or electricity 

sales contracts, marketing arrangements, electrical generating and/or transmission 

agreements, and operations conducted for planned to better define the geothermal 

resources.”  43 C.F.R. § 3203.1-3(b).  BLM thereby plainly contemplated an 

individualized determination of whether a particular lessee satisfied subsection 
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1005(a)’s capable well/diligent effort requirement; a blanket grant of additional 

terms to dozens of nonproductive leases across a unit, as occurred at Glass 

Mountain in 1998, could not possibly satisfy BLM’s regulatory requirements. 

 To defend this lawsuit, Defendants wish Congress had said:  “If geothermal 

steam is produced or utilized in commercial quantities within [the primary term of 

any lease in an approved unit, all leases within the unit] shall continue for so long 

thereafter as geothermal is produced or utilized in commercial quantities.”  Or 

even, mimicking subsection 1005(c)’s somewhat more inartful language:  “[Any 

lease for land on which, or for which under an approved cooperative or unit plan of 

development or operation,] geothermal steam is produced or utilized in commercial 

quantities within [the primary term] shall continue for so long thereafter as 

geothermal steam is produced or utilized in commercial quantities.”  But Congress 

said neither.  As a general rule, “a court should not read words into a statute that 

are not there.”  United States v. Watkins, 278 F.3d 961, 965 (9th Cir. 2002).  Here, 

“‘[t]he fact that [Congress] did not adopt [either] readily available and apparent 

alternative strongly supports’ the conclusion that” it meant what it actually said.  

N.L.R.B. v. SW Gen., Inc., 137 S. Ct. 929, 939 (2017) (second and third alterations 

in original) (citation omitted).  As in Milner v. Dep’t of Navy, 562 U.S. 562, 573 

(2011), “the only way to arrive at [Defendants’ reading] is by taking a red pen to 

the statute – ‘cutting out some’ words and ‘pasting in others’ until little of the 
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actual provision remains.” 562 U.S. 562, 573 (2011) (citation omitted).  The Court 

should decline to do so.  Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242, 

251 (2010) (holding that Court would not read omitted words into a statute when 

other provisions of the statute included those words). 

2. Congress Incorporated the Unitization Concept into Other 
Parts of the GSA Leasing Framework, But Declined to Do 
So in Subsection 1005(a). 

The GSA’s overall structure and legislative history should lay to rest any 

lingering doubt whether Congress meant what it said – and did not say – in 

subsection 1005(a).  Enacted in 1970 alongside subsection 1005(a), subsection 

1005(c) imported directly from the Mineral Leasing Act the clause “[a]ny lease for 

land on which, or for which under an approved cooperative or unit plan of 

development or operation” to authorize an “actual drilling” extension for any lease 

within a unit.  Compare 30 U.S.C. § 1005(c) with 30 U.S.C. § 226(e) (1964).  

Congress returned to this same construction again in 1988 when it enacted an 

additional “bona fide effort” extension provision; new subsection 1005(g)(1) 

authorized such an extension for “[a]ny geothermal lease issued pursuant to this 

chapter for land on which, or for which under approved cooperative or unit plan of 

development or operation.”  30 U.S.C. § 1005(g)(1).  Notably, however, Congress 

did not employ this same construction for new subsection 1005(g)(2), which 

provided an alternative path for obtaining a lease continuation, akin to subsection 
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1005(a).  See id. § 1005(g)(2) (using the singular “a lease”).  Nor did Congress 

revisit or revise subsection 1005(a), when it amended the law in 1988, to add a 

reference to units or cooperative agreements.  The GSA thus consistently treated 

short extensions and longer continuations differently, for logical reasons.  The 

GSA’s “symmetrical and coherent regulatory scheme” enabled these leasing 

subsections to work together as a “harmonious whole.”  Food & Drug Admin. v. 

Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (citation omitted).        

“It is a well-established canon of statutory interpretation that the use of 

different words or terms within a statute demonstrates that Congress intended to 

convey a different meaning for those words.”  S.E.C. v. McCarthy, 322 F.3d 650, 

656 (9th Cir. 2003) (and list of cases cited therein).  The Court should, therefore, 

decline to read language into one provision of the GSA that appears elsewhere in 

the same statute.  Russello v. United States, 464 U.S. 16, 23 (1983) (holding that 

“where Congress includes particular language in one section of a statute but omits 

it in another section of the same Act, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion”); see also 

Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1723 (2017) (stating 

that “when we’re engaged in the business of interpreting statutes we presume 

differences in language like this convey differences in meaning”).  
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The Court should likewise reject Defendants’ central premise that Congress 

intended the GSA to mimic the Mineral Leasing Act.  As explained above, 

Congress borrowed some basic ideas from the Mineral Leasing Act, including the 

unitization concept, but transformed them in the GSA to serve different ends.  That 

transformation is evident in the plain text and structural organization of the GSA.  

Where two statutes have “notable textual differences,” including differences in 

where and how Congress placed similar words, courts should not read them to be 

the same.  Loughrin v. United States, 134 S. Ct. 2384, 2390-91 (2014).          

To the extent the Court finds any remaining ambiguity regarding 

congressional intent behind subsection 1005(a), it may look to the legislative 

history of the GSA.  Pacheco-Camacho v. Hood, 272 F.3d 1266, 1269 (9th Cir. 

2001) (affirming that this Circuit’s practice “has been to consider the legislative 

history alongside the plain statutory language when the latter alone ‘evinces no 

specific congressional directive’” (citation omitted)).  In 1988, Congress 

considered amending subsection 1005(a) to allow unit-wide continuations, but 

ultimately declined to do so.  The first version of the House bill for the 

Amendments would have permitted additional terms for nonproductive leases 

within a unit where a producing or capable well was completed: 
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Sec. 3. Duration of Leases 

(a)  Primary and Continuation Terms—Section 6 of the Geothermal Steam 
Act of 1970 (30 U.S.C. 1005(a)) is amended by striking subsection (a) 
and inserting the following: 
 

(a)  Geothermal leases shall be for a primary term of 10 years.  If geothermal   
steam is produced or utilized in commercial quantities on a lease, or 
under an approved cooperative or unit plan of development or operation 
(as governed by section 18 of this Act) in which a lease is included 
within this term or any administrative extension thereof as provided 
under subsection (c), such lease shall continue for so long thereafter as 
geothermal steam is produced or utilized in commercial quantities, but 
such continuation shall not exceed an additional 40 years. 

 
H.R. 2794, 100th Cong. § 3 (1987) (as introduced, June 25, 1987) (emphasis 

added).  By the time the bill left the House Committee, however, Congress had 

abandoned this proposed revision of subsection 1005(a), see H.R. 2794, 100th 

Cong. § 3 (1988) (as referred with amendments, June 2, 1988), and it ultimately 

enacted the language of the later bill, without the proposed change.  See Pub. L. 

No. 100-443 102 Stat. 1766 (1988) (enacting S. 1889); 134 Cong. Rec. 14,193-94 

(1988) (amending S. 1889 to adopt provisions of H. R. 2794); 134 Cong. Rec. 

21,273-76 (1988) (concurring in House amendments to S. 1889).   

In short, both the structure and history of the GSA support a plain text 

reading of subsection 1005(a).  In 1970 Congress elected not to import what 

Defendants call the “unitization framework” of the Mineral Leasing Act into 

subsection 1005(a), even as it did so for subsection 1005(c).  Then, in crafting the 

liberalizing GSA Amendments of 1988, Congress considered revising subsection 
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1005(a) to authorize continuations on a unit-wide basis, but declined to do so, even 

as it adopted the same unitization language for new subsection 1005(g)(1) “bona 

fide effort” extensions.  “Few principles of statutory construction are more 

compelling than the proposition that Congress does not intend sub silentio to enact 

statutory language that it has earlier discarded in favor of other language.”  I.N.S. 

v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987) (quoting Nachman Corp. v. 

Pension Benefit Guar. Corp., 446 U.S. 359, 392-93 (1980) (Stewart, J., 

dissenting)).  Congress knew what it was doing in crafting subsection 1005(a), and 

the Court should give effect to the words Congress wrote.  

B.  The Court Owes No Deference to BLM’s 1998 Decision.  

 Even if the Court were to conclude that subsection 1005(a) is ambiguous in 

some way, Defendants’ interpretation merits no deference under Chevron step two.  

An agency’s informal statutory interpretation is not entitled to even Mead’s lesser 

deference when it “conflicts with a prior interpretation, . . . or when it appears that 

the interpretation is nothing more than a ‘convenient litigating position,’ . . . or a 

‘post hoc rationalization[n]’ advanced by an agency seeking to defend past agency 

action from attack.”  Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155 

(2012) (citations omitted).  Defendants’ proffered interpretation of subsection 

1005(a) in this litigation suffers from each of these defects.  It conflicts with BLM 

regulations and undermines congressional purpose.  And it has resulted in an 
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untenable situation at Medicine Lake:  Although there has been no exploratory 

activity at Glass Mountain for at least a quarter of a century – and no geothermal 

energy production ever – Calpine has continued holding more than two dozen 

nonproductive leases on these culturally significant public lands.  The Court should 

not defer to such a lawless outcome.  

1. BLM Reversed Its Longstanding Practice Without 
Reasoned Explanation or Legal Justification. 

Under its own implementing regulations for “Additional term” and 

“Extensions,” BLM interpreted subsection 1005(a) to exclude nonproductive leases 

without a capable well from lease continuations, at Glass Mountain and elsewhere.  

During most of the 1990s, BLM administered the Glass Mountain leases consistent 

with this interpretation, granting five-year extensions to 26 nonproductive leases 

and reserving the subsection 1005(a) additional term for the one lease that had 

completed a capable well.  ER159-60, 167-68.  BLM’s reasoning was simple:  

Both the statute and its regulations “refer specifically to individual leases.”  

ER168.   

During roughly the same time period, the Nevada State BLM Office 

followed this same approach when it granted an additional term to one lease and 

extensions to all others in the Fish Lake II Unit in 1994.  See Geo-Energy Partners, 
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613 F.3d at 950-51.12  That office “declar[ed] lease N-9647 in ‘additional term’” 

by virtue of a capable well on the lease.  Id. at 951.  But contrary to Defendants’ 

suggestion (AOB at 45), none of Fish Lake II’s nonproductive leases received 

additional terms.  Id.  Instead, the Nevada office extended seven of the twelve 

remaining leases in the unit for five years, and the remaining five leases expired 

because they had already received the maximum two extensions permitted by 

subsection 1005(g)(1).  Id.  Thus, before 1998, BLM maintained a consistent 

practice across its California and Nevada offices in interpreting and applying the 

GSA’s leasing provisions.   

But in May 1998, BLM dramatically reversed course and abandoned its 

longstanding statutory interpretation when it retroactively granted subsection 

1005(a) additional terms to the 26 nonproductive leases, none of which have ever 

completed a capable well.  In doing so, BLM offered no legal justification for 

departing from the statute, the regulations, and its own practice.  Pit River III, 793 

F.3d at 1152 (“BLM did not explain its legal rationale for this changed statutory 

interpretation.”).  And it made this decision even though it believed Glass 

Mountain impeded geothermal development.  SER259.   

                                                            
12  Although a representative of BLM’s California State Office suggested 
otherwise, see ER182-83, his statement is not borne out by the case law or any 
evidence in the record.  

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 61 of 186



51 

Agencies may change their position, but they must provide “a reasoned 

explanation” for “disregarding facts and circumstances that underlay or were 

engendered by the prior policy” when they do so.  F.C.C. v. Fox Television 

Stations, Inc., 556 U.S. 502, 516 (2009); State Farm, 463 U.S. at 42 (holding that 

“an agency changing its course by rescinding a rule is obligated to supply a 

reasoned analysis for the change”).  In its May 1998 decision, BLM did what 

agencies must not do:  It reversed its longstanding practice, rooted in the GSA’s 

plain text, without any reasoned explanation.  See Fox Television, 556 U.S. at 515 

(“An agency may not, for example, depart from a prior policy sub silentio or 

simply disregard rules that are still on the books.”).  This Court owes no deference 

to BLM’s abrupt, unsupported change in statutory interpretation.  Encino 

Motorcars, 136 S. Ct. at 2125-27 (declining to defer to a new policy when Labor 

Department provided insufficient explanation for departing from past policies).  To 

warrant any judicial deference, “[n]ot only must an agency’s decreed result be 

within the scope of its lawful authority, but the process by which it reaches that 

result must be logical and rational.”  Michigan v. E.P.A., 135 S. Ct. 2699, 2706 

(2015) (quoting Allentown Mack Sales & Service, Inc. v. NLRB, 522 U.S. 359, 

374 (1998)). 

Defendants’ primary explanation for the May 1998 decision turns on 

Articles 17.3 and 17.4 of the Glass Mountain Unit Agreement, which mirror the 
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same-numbered articles in BLM’s Model Unit Agreement.  Those provisions, 

however, do not support BLM’s new statutory interpretation or provide an 

adequate explanation for the May 1998 decision.  The Glass Mountain Unit 

Agreement, despite employing provisions from the Model Unit Agreement, 

remains a contract.  See Wagner v. Chevron Oil Co., 321 F. Supp. 2d 1195, 1205 

(D. Nev. 2004).  As such, it has no ability to alter, let alone expand, the GSA’s 

provisions.  Cf. Hiko Bell Mining & Oil Co., 100 IBLA 371, 393-94 (Jan. 15, 

1988) (concluding Mineral Leasing Act subsection 226(j) “establish[es] and 

limit[s]” the Interior Department’s “authority with respect to unit agreements” and 

such “agreements must be subject to the statute; the construction of the statute 

cannot be subject to the agreements”); see also ER119 (Glass Mountain Article 1.1 

incorporating “[t]he [GSA] and all valid pertinent regulations”).  Rather, as 

explained above, Articles 17.3 and 17.4 serve a specific purpose:  They allow each 

unitized lease to rely on compliance with a unit’s approved drilling schedule to 

satisfy the diligent exploration obligations that attach to every individual lease.  

Unit agreements do not directly address, and cannot legally affect, the lease 

duration or expiration dates dictated by section 1005.13  See ER132 (Glass 

                                                            
13 Defendants’ mischaracterization of these two articles likely explains their 
obvious misreading of the facts in Geo-Energy Partners.  Defendants cite the 
IBLA’s and district court’s use of the term “held by production” to imply that 
nonproducing leases in that case were continued under subsection 1005(a) as a 
result of a capable well completed on another unit lease.  AOB at 45.  But the facts 
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Mountain Article 17.7 confirming that any lease committed “herein” – meaning 

committed to the unit agreement – may be continued as provided “therein” – 

meaning as provided in the individual lease).  In short, Defendants’ post hoc 

explanation for BLM’s 1998 action does not withstand scrutiny or warrant judicial 

deference.  

2. BLM’s New Litigating Position Thwarts Congressional 
Intent. 

The strained interpretation Defendants offer in this litigation does not 

withstand scrutiny for another reason:  Its adoption would undercut the intent of 

Congress.  As the GSA’s extensive legislative history shows, Congress sought to 

foster geothermal exploration while protecting myriad other values provided by 

federal public lands.  When it opened these lands to geothermal energy 

development, Congress wanted to incentivize efficient exploration, reward timely 

production, and return unproven or unnecessary leases to public use.  Defendants’ 

construction frustrates this scheme because it enables lessees to maintain control of 

thousands of acres of federal lands, after drilling a single capable well, for decades 

without producing energy – or even engaging in any more exploration.  Adherence 

                                                            
discussed at length by this Court in Geo-Energy Partners show that BLM granted 
an “additional term” only to the lease with a capable well; the remaining 
nonproductive leases within the unit received either five-year extensions or nothing 
at all as a result of the capable well determination.  613 F.3d at 951.  BLM 
presumably based the five-year extensions on the unit’s collective exploratory 
drilling, pursuant to Articles 17.3 and 17.4 of the Fish Lake II unit agreement.         
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to subsection 1005(a)’s actual language was all the more important after 1988, 

when Congress loosened the restrictions under subsection 1005(d), allowing longer 

lease continuations for nonproductive leases with a capable well.  Rewriting those 

words would thwart the careful balance that Congress struck.  Renee v. Duncan, 

686 F.3d 1002, 1010 (9th Cir. 2012) (holding that “we must reject those [agency] 

constructions that are contrary to clear congressional intent or that frustrate the 

policy Congress sought to implement” (citation omitted)). 

II. Defendants’ Arguments Not Only Lack Textual and Historical Support, 
but Also Undercut BLM’s Own Elaborate Regulatory Program. 

Defendants’ arguments take various forms and occupy many pages, but they 

share a single refrain:  The Court should graft a “unitization principle” onto 

subsection 1005(a), where Congress declined to do so, because the Mineral 

Leasing Act permits unit-wide lease continuations once oil and gas fields 

commence production.  This simplistic approach ignores the significant differences 

between fossil fuel and geothermal development, the efforts by Congress to draft a 

more nuanced leasing program in the GSA, and BLM’s own long history of 

implementing that statutory language in a way that accommodates congressional 

objectives.  The Court need not inject a unitization concept into subsection 1005(a) 

to protect lessees or make the statute workable; BLM’s own leasing regulations 

and Model Unit Agreement, which do not permit subsection 1005(a) continuations 
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for nonproducing leases, correctly implement the letter and spirit of the law.  BLM 

simply needs to follow them. 

Defendants’ litigation position is fatally flawed from the outset by the 

assumption that oil and gas extraction and geothermal energy development amount 

to the same thing and thus raise the same issues.  They do not.  While oil and gas 

extractors may be focused on “law of capture” concerns, AOB at 4-5, 27, 

geothermal developers are concerned with locating a viable heat source and 

converting it to electricity.  Geothermal’s problem has not been a competitive “first 

in time, first in right” race to overdrilling.  Quite the opposite; insufficient heat, 

ineffective extraction technologies, and inadequate markets have hindered 

commercial development, especially in remote locations like Medicine Lake.  

Congress tailored the GSA to meet those challenges, not the oil and gas 

“production glut” cycles that animated the Mineral Leasing Act.  It is not 

surprising, then, that the GSA deployed the unitization concept in a meaningfully 

different way.   

 In the geothermal context, the “principle benefit of unitization” is not, as 

Defendants claim, “obtaining additional terms for all unit leases.”  AOB at 35.  

Rather, as BLM’s Model Unit Agreement shows, unitization provides for cost-

efficient and orderly exploration to determine the existence and contours of 

geothermal heat.  Under the model agreement, lessees must coordinate and 
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cooperate in drilling a logical progression of exploratory wells to map the heat 

source.  43 C.F.R. § 3286.1, ¶¶ 11.3-11.4 (requiring aggressive BLM-approved 

unit schedule of diligent exploratory drilling).  Such coordinated exploration not 

only moves the unit toward development, but also allows all lessees to take 

advantage of exploration on other leases in the unit to satisfy their own 

independent lease diligence requirements.  Id. ¶ 17.3-17.4.  If no viable resource is 

located within the unit during a lease’s primary term, the lessee may use 

mandatory exploratory drilling somewhere on the unit to justify a five-year “actual 

drilling” extension.  43 C.F.R. § 3203.1-4(b) (implementing 30 U.S.C. § 1005(c)).  

If there is still no discovery or production during that five-year drilling extension, 

the lessee may invoke up to two successive “bona fide effort” extensions upon 

appropriate payments/expenditures and the demonstration of continued good faith 

efforts to produce and sell energy.  Id. § 3203.1-4(c) (implementing 30 U.S.C. § 

1005(g)(1)).  All the while, the unit operator must proceed with a “continuous 

drilling program . . . until a well capable of producing Unitized Substances in 

commercial quantities is completed.”  43 C.F.R. § 3286.1, ¶ 11.5.  Lessees thus 

reap significant benefits from committing to a unit.        

 The model agreement provides additional benefits when and if a 

commercially viable resource is located within the unit.  Before actual production 

commences, the unit operator must submit, and BLM must approve, a Participating 
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Area – a “schedule . . . of all land then regarded as reasonably proved to be 

productive from a pool or deposit discovered or developed”; the Participating Area 

also includes “the percentage of Unitized Substances to be allocated . . . to each 

tract in the Participating Area” and “govern[s] the allocation of production.”  43 

C.F.R. § 3286.1, ¶ 12.1.  The model agreement then allocates production 

percentages equally across all lessees according to their acreage within the 

Participating Area.  Id. § 13.1-13.2.     

Any unit leases that do not become part of the Participating Area schedule 

are automatically excluded from the unit, which contracts down to the Participating 

Area.  43 C.F.R. § 3286.1, ¶¶ 4.3.  These excluded leases or portions of leases can 

no longer benefit from the collective exploration or production of the unit.  43 

C.F.R. § 3203.1-5.  But they are still entitled, on their own, to invoke five-year 

extensions if they can individually satisfy the “actual drilling” or “bona fide effort” 

criteria of the GSA.  43 C.F.R. § 3286.1, ¶ 4.2.  And the Participating Area may be 

revised from time to time, as appropriate, to include additional lands reasonably 

proved to be productive from the same deposit or lands necessary to unit 

operations, including leases previously excluded from the unit.  Id. § 12.3.  In this 

way, BLM’s elaborate regulatory regime treats all diligent leaseholders fairly. 

Defendants are correct that the GSA does not expressly authorize the use of 

Participating Areas, but that fact does not cut against Plaintiffs’ reading, as 
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Defendants claim.  See AOB at 48.  Indeed, the GSA does not expressly authorize 

other core provisions of the Model Unit Agreement either, including Articles 17.3 

and 17.4 on which Defendants heavily rely (and which they then mischaracterize).  

Those articles allow leases within a unit to satisfy their individual lease diligence 

requirements through mandatory “continuous drilling” operations elsewhere in a 

unit, see ER151, yet the GSA does not expressly address that issue.  But as 

Defendants agree (AOB at 37, 40), Congress delegated authority to BLM to carry 

out GSA leasing through appropriate rules and regulations.  30 U.S.C. § 1023.  

BLM implemented this authority through its leasing and unit regulations which, as 

written, fill gaps to promote efficient implementation but do not authorize 

additional terms for nonproductive unit leases.  To the contrary, the regulations 

coherently, logically, and reasonably interpret the GSA leasing provisions in 

precisely the way Plaintiffs do. 

And BLM historically administered its regulatory regime in the same way.  

It granted discretionary five-year extensions, not additional terms, to the 

nonproductive Glass Mountain unit leases at issue in Pit River I, to the 

nonproductive Fish Lake II unit leases at issue in Geo-Energy Partners, and 

originally to the 26 leases at issue here.  The Court should defer to BLM’s long 

regulatory history of consistent, appropriate implementation, not Defendants’ 

convenient litigating position in this case.   
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CONCLUSION 

 For the foregoing reasons, the Court should affirm the district court’s correct 

judgment. 
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STATEMENT OF RELATED CASES 

 This Court previously reviewed this same case in Pit River Tribe v. Bureau 

of Land Management, Ninth Cir. No. 13-16961, reversing the district court’s 

dismissal on prudential standing grounds and remanding for further proceedings.  

Pit River III, 739 F.3d 1147, 1159 (9th Cir. 2015).  In deciding Pit River III, the 

Court necessarily engaged in a lengthy review and analysis of the factual and legal 

history that led to this litigation, id. at 1148-55, but declined to enter judgment on 

the merits of the core legal issue because “[t]he district court should undertake that 

task in the first instance.”  Id. at 1159.  The current appeal is from the district 

court’s subsequent judgment on the merits.  Accordingly, this appeal may be 

appropriate for a “comeback case” assignment to the same panel.  See, e.g., United 

States v. Cordoba, 194 F.3d 1053, 1064 (9th Cir. 1999) (Goodwin, J., concurring) 

(explaining that “when the remand is for a narrow and specific purpose, a great 

savings in time and energy can be accomplished if the panel remanding the case 

reviews the district court’s work product after remand”; otherwise, “a whole new 

learning curve has to be developed by three new judges who have no knowledge of 

the case”); Ninth Circuit General Orders, §§ 1.12, 3.6(d) (rev. Mar. 23, 2016) 

(defining “comeback case” to mean “subsequent appeals or petitions from a district 

court case or agency proceeding involving substantially the same parties and issues 

from which there previously had been a calendared appeal or petition” and 
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encouraging reassignment to the same panel of a new appeal following remand in a 

case that “predominantly involves the interpretation and application of the prior 

panel decision”).  
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Chapter II-Bureau of Land Management

Percent
Not more than 5 years --------------- 5
More than 5 years, but not more than

10 years ------------------------ 4
More than 10 years, but not more than

15 years ------------------------ 3
More than 15 years ------------------ I

Such agreement will be effective as of
the date the lease issues. Such agree-
ment will govern the relationship of
the applicant and the United States be-
tween Its effective date and the respec-
tive dates when the lease becomes effec-
tive as to each future interest, as set
forth in the lease. Where the United
States owns both a fractional interest
and a fractional future interest in the
minerals in the same tract, the supple-
mental agreement will cover only the
fractional future Interest in that tract.
The lease when issued shall cover both
the present and future interests in the
land and shall be effective for the pres-
ent interest held by the United States as
of the date for which the lease issues.
In such cases and also in all cases where
the United States owns only part of the
future mineral interest the percentage
of royalty specified in the supplemental
agreement shall apply to the fractional
future interest in that proportion. In
lieu of a provision in the agreement for
the payment of royalty by the future in-
terest lease holder, the applicant, if not
the owner of the present mineral in-
terest, may obtain and file with the
Bureau of Land Management an instru-
ment executed in duplicate by the
present mineral owner conveying or
assigning to the United States the royalty
interest set forth in the agreement ap-
plicable to the particular terms of years
which will elapse before the United
States becomes the owner of the mineral
rights. If found acceptable, one original
of such assignment will be returned to
the applicant for recordation at his ex-
pense and for return to the Bureau of
Land Management. In such case, the
supplemental agreement should have
endorsed on it by the applicant the state-
ment that the assignment of such
royalty interest to the United States is
recognized by the holder of the agree-
ment.

(d) Approval. Leases for a whole or
fractional interest will be issued on a
form approved by the Director. Such
leases will be sent to the applicant or
offeror for execution and return to the

proper land office for execution by the
appropriate officer. Thereafter, an ex-
ecuted copy will be mailed to lessee.

Group 3200-Geothermal Resources
Leasing

PART 3200-GEOTHERMAL
RESOURCES LEASING; GENERAL

Subpart 3200-Geothermal Resources Leasing,
General

Sec.
3200.0-3
3200.0-5
32O0.0-6
3200.0-7
3200.0-8

Authority.
Definitions.
Preleasing procedures.
Cross reference.
Use of surface.

Subpart 3201-Available Lands; Limitations;
Unit Agreements

3201.1

3201.1-1
3201.1-2
3201.1-3
3201.1-4
3201.1-5
3201.1-6
3201.2
3201.3

Lands subject to geothermal leas-
ing.

General.
Department of the Interior.
Department of Agriculture.
Federal Power Commission.
Patented lands.
Excepted areas.
Acreage limitations.
Leases within unit areas.

Subpart 3202--Qualifications of Lessees
3202.
3202.

3202.
3202.2
3202.
3202.
3202.

3202. *
3202.2

3203.
3203.
3203.
3203.
3203.
3203.

3203.1

3203.
3203.
3203.
3203.
3203.

1
2

2-1
2-2
2-3
2-4
2-5

2-6
2-7

Who may hold leases.
Statements required to be sub-

mitted.
General.
Guardian or trustee.
Attorney-in-fact.
Statements previously filed.
Showing as to sole party in inter-

est.
Heirs and devisees (estates).
Fractional present Interests.

Subpart 3203-Leasing Terms
1 Primary and additional term.
1-1 Dating of leases.
1-2 Primary term.
1-3 Additional term.
1-4 Extensions.
1-5 Segregation of leases on commit-

ment to, or contraction of coop-
erative or unit plan or commu-
nitization agreement.

1-6 Conversion to mineral leases or
mining claims.

2 Lease acreage limitation.
3 Consolidation of leases.
4 Description of lands.
5 Diligent exploration.
6 Plan of operation.

Subpart 3204-Surface Management
Requirements; Special Requirements

3204.1 General.
3204.2 Waste prevention.
3204.3 Readjustment of terms and condi-

tions.
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Sec.
3204.4 Reservation to the United States

of oil, hydrocarbon gas, and
helium.

3204.5 Compeusation for drainage; com-
pensatory royalty.

3204.6 Patented lands.
Subpart 3205-Service Charges, Rentals and

Royalties
3205.1 Payments.
3205.1-1 Form of remittance.
3205.1-2 Where submitted.
3205.2 Service charges.
3205.3 Rentals and royalties.
3205.3-1 Payment with application.
3205.3-2 Payment of annual rental.
3205.3-3 Escalating rental rates.
3205.3-4 Fractional interest.
3205.3-5 Royalty on production.
3205.3-6 Royalty on commercially deminer-

alized water.
3205.3-7 Waiver, suspension or reduction of

rental or royalty.
3205.3-8 Application for and effect of sus-

pension of operations and pro-
duction.

3205.3-9 Readjustments.
3205.4 Rental and minimum royalty lia-

bility of lands committed to co-
operative or unit plans.

3205.4-1 Prior to production.
3205.4-2 After production.

Subpart 3206-Lease Bonds
3206.1 Types of bonds and filing.
3206.1-1 Types of bonds.
3206.1-2 Filing of bonds.
3206.2 Termination of period of liability.
3206.3 Operators bond.
3206.3-1 Compliance.
3206.3-2 Approval.
3206.3-3 Default.
3206.4 Personal bond or corporate bond.
3206.4-1 Amount.
3206.4-2 Deposit of securities.
3206.4-3 Qualified corporate sureties.
3206.5 Nationwide bond.
3206.6 Statewide bond.
3206.7 Default.
3206.7-1 Payment by surety.
3206.7-2 Penalty.
3206.8 Applicability of provisions to exist-

ing bonds.
Subpart 3207-[Reserved]
Subpart 3208-[Reserved]

Subpart 3209-Geothermal Resources
Exploration Operations

3209.0-1 Purposes.
3209.0-2 Objectives.
3209.0-5 Definitions.
3209.1 Notice of intent and permit to

3209.1-1
3209.1-2
3209.2
3209.3

conduct exploration operations
(Geothermal resources).

Application.
Review of notice of intent.
Exploration operations.
Completion of operations.

Sec.
3209.4 Bond requirements.
3209.4-1 General.
3209.4-2 Riders to existing bond forms.
3209.4-3 Termination of period of liability.

AUTHORITY: 84 Stat. 1566, 30 U.S.C. 1001-
1025.

SOURCE: 38 FR 35082, Dec. 21, 1973, unless
otherwise noted.

Subpart 3200-Geothermal Resources
Leasing; General

§ 3200.0-3 Authority.
These regulations are issued pursuant

to the Geothermal Steam Act of 1970 (84
Stat. 1566; 30 U.S.C. 1001-1025) and
rights to develop and utilize geothermal
resources in land subject to these regula-
tions may be acquired only in accordance
with these regulations.
§ 3200.0-5 Definitions.

As used in Group 3200, the term:
(a) "The Act" means the Geothermal

Steam Act of 1970.
(b) "Geothermal lease" means a lease

issued under authority of the Act; and
unless the context indicates otherwise,
"lease" means a "geothermal lease".

(c) "Geothermal resources" means
geothermal steam and associated geo-
thermal resources which include: (1) All
products of geothermal processes, em-
bracing indigenous steam, hot water and
hot brines; (2) steam and other gases,
hot water and hot brines resulting from
water, gas, or other fluids artificially in-
troduced into geothermal formations;
(3) heat or other associated energy found
in geothermal formations; and (4) any
byproducts derived from them.

(d) "Byproduct" means (1) any min-
eral or minerals (exclusive of oil, hydro-
carbon gas, and helium) which are found
in solution or in association with geo-
thermal steam and which have a value
of less than 75 per centum of the value
of the geothermal steam or are not, be-
cause of quantity, quality, or technical
difficulties in extraction and produc-
tion, of sufficient value to warrant ex-
traction and production by themselves,
and (2) commercially demineralized
water.

(e) "Sole party in interest" means a
party who is and will be vested with all
legal and equitable rights under the
lease. No one is, or shall be deemed to
be, a sole party in interest with respect
to a lease in which any other party has
any interest in the lease.

§ 3200.0-3

Add.002

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 78 of 186



Chapter Il-Bureau of Land Management

(f) "Interest in the lease" means any
interest whatever in a geothermal lease,
including, but not limited to: A record
title interest; a working interest; an
operating right; an overriding royalty
interest; a claim to any prospective or
future advantage or benefit from a lease;
a participation in any increment, issue,
or profit which may be derived, or ac-
crue in any manner, from the lease based
upon, or pursuant to, any agreement or
understanding in existence at the time
when the offer is filed; and an agree-
ment pertaining to any of the foregoing.

(g) "Supervisor" means a representa-
tive of the Secretary, subject to the di-
rection and supervision of the Director,
the Chief, Conservation Division, Geolo-
gical Survey and the appropriate Re-
gional Conservation Manager, Con-
servation Division, Geological Survey,
authorized and empowered to regulate
operations and to perform other duties
prescribed in the regulations in this part
or any subordinate of such representative
acting under his direction.

(h) "Primary term" means the first
10 years in the life of the lease, exclu-
sive of any period of suspension of opera-
tions or production, or both.

(i) "Area of operation" means that
area of the leased lands which is re-
quired for exploration, development and
producing operations, and which is de-
lineated on a map or plat which is made
a part of the approved plan of opera-
tions. It encompasses the area generally
needed for wells, flow lines, separators,
surge tanks, drill pads, mud pits, work-
shops, and other such faciliites used for
on-project geothermal resources field ex-
ploration, development and production
operations.

(j) "Commercial quantities" means
quantities sufficient to provide a return
after all variable costs of production
have been met.

(k) "Known geothermal resource area"
or "KGRA" means an area in which the
geology, nearby discoveries, competitive
interests, or other indicia would, in the
opinion of the Secretary, engender a
belief in men who are experienced in
the subject matter that the prospects for
extraction of geothermal steam or as-
sociated geothermal resources are good
enough to warrant expenditures of
money for that purpose.

(1) In determining whether the geol-
ogy of an area is of such a nature that
the area should be designated a KGRA
the Director, Geological Survey, acting

for the Secretary, shall use such geologic
and technical evidence as he shall deem
appropriate, including the following:

(i) The existence of siliceous sinter
and natural geysers;

(ii) The temperatures of fumaroles,
thermal springs, and mud volcanoes;

(iii) The SiO content of spring
water;

iv) The Na/K ratio in spring waters
of hot-water systems;

(v) The existence of volcanoes and
calderas of late Teirtary or Quaternary
age;

(vi) Conductive heat flows and geo-
thermal gradient;

(vii) The porosity and the permeabil-
ity of a potential reservoir;

(viii) The results of electrical resistiv-
ity surveys;

ix) The results of magnetic, gravity,
and airborne infrared geophysical sur-
veys; and

(x) The information obtained through
other geophysical methods such as
microseismic, seismic ground noise,
electromagnetic, and telluric surveys if
such methods prove to have significant
use in evaluation.

(2) For purposes of KGRA classifi-
cation, a "discovery" or "discoveries"
will be considered to be any well deemed
by the Director, Geological Survey, to be
capable of producing geothermal re-
sources in commercial quantities and,
where the geological structure is not
known, "nearby" will be considered to be
five miles or less from any such dis-
covery. Lands nearby a discovery will be
classified as KGRA unless the Geological
Survey determines that the lands are on
a different geologic structure from the
discovery. Where the Geological Survey
has determined the extent of a structure
on which a discovery has been made, all
land in that structural area contributing
geothermal resources to that discovery
will be deemed a KGRA regardless of the
distance from the discovery.

(3) "Competitive interest" shall exist
in the entire area covered by an appli-
cation for a geothermal lease if at least
one-half of the lands covered by that ap-
plication are also covered by another
application which was filed during the
same application fling period, whether
or not that other application is subse-
quently withdrawn or rejected. Competi-
tive interest shall not be deemed to exist
in the entire area covered by an applica-
tion because of an overlapping applica-
tion, if less than one-half of the lands
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subject to the first application are cov-
ered by any other single application fied
during the same application filing pe-
riod; however, some of the lands subject
to the first application may be deter-
mined to be within a KGRA pursuant to
the first sentence of this subpara-
graph (3).

(1) "Primarily valuable" means the
principal mineral value for which the
leasehold is being produced.
§ 3200.0-6 Preleasing procedures.

(a) When an area is initially con-
sidered for geothermal leasing or when
the need arises, the Director shall request
other interested Bureaus and Federal
agencies to prepare reports describing,
to the extent known, resources contained
within the general area and the poten-
tial effect of geothermal resources opera-
tions upon the resources of the area and
its total environment. If the Director
determines that the issuance of leases
in an area would be a major Federal ac-
tion significantly affecting the quality of
the human environment, he shall issue
no leases in that area unless an environ-
mental impact statement under section
102(2) (C) of the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4332(2) (C)) has been issued.

(b) Prior to the final selection of tracts
for leasing, the Director, or the head of
the agency charged with the administra-
tion of the surface, if that officer so
elects, shall, when appropriate, evaluate
fully the potential effect of the geother-
mal resources operations pursuant to a
leasing program on the total environ-
ment, fish and other aquatic resocrees,
wildlife habitat and populations, aes-
thetics, recreation, and other resources
in the entire area during exploratory,
developmental, and operational phases.
This evaluation will consider the poten-
tial impact of the possible development
and utilization of the geothermal re-
sources including the construction of
power generating plants and transmis-
sion facilities on lands which may or
may not be included in a geothermal
lease. To aid him in his evaluation and
selection of tracts the Director shall re-
quest and consider the views and recom-
mendations of appropriate Federal
agencies, may hold public hearings after
appropriate notice, and shall, as appro-
priate, consult with State agencies, or-
ganizations, industries, and lease appli-
cants, and shall consider all other

potential factors, such as use of the
land and its natural resources, the need
for the energy mineral deposits, and
socio-economic conditions consistent
with multiple-use management princi-
ples. If a decision is made to lease, the
Director shall develop special terms and
conditions to be included in leases as re-
quired to protect the environment, to
permit use of the land for other pur-
poses, and to protect other natural re-
sources. If tracts are offered for com-
petitive leasing, the notice announcing
the availability of the land for leasing
will specify the proper BLM office where
all terms and conditions to be included in
leases for such tracts are available.
§ 3200.0-7 Cross reference.

(a) The regulations governing opera-
tions under geothermal leases are found
in 30 CFR Part 270 .

(b) The regulations setting forth the
basic policies for management of the
public lands are found in Part 1725 of
this chapter.
§ 3200.0-8 Use of surface.

(a) A lessee shall be entitled to use for
the production, utilization, and conser-
vation of geothermal resources only so
much of the surface of the leased Fed-
eral lands as is deemed necessary for
such purposes. The lessee shall have
the right to use so much of the
leased lands as may be deemed nec-
essary for a power generation plant or a
commercial or industrial facility, and
may apply for the right to use so much
of other Federal lands as may be deemed
necessary for such purposes; however,
any use of the leased lands or other Fed-
eral lands for a power generation plant
or a commercial or industrial facility
will be authorized only under a separate
permit issued by the appropriate agency
for that specific use and subject to all
terms and conditions which it may in-
clude in that permit. The uses of the
lands within the area of operation are
subject to the supervision of the super-
visor, and the uses of the remaining
leased lands or other Federal lands are
subject to the supervision of the appro-
priate surface management agency. The
lessee shall not be entitled to use any
mineral materials subject to the Mate-
rials Act except as provided by Part 3600
of this chapter.

(b) Operations under other leases or
uses on the same lands shall not unrea-
sonably interfere with or endanger oper-
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ations under leases issued under these
regulations nor shall operations under
these regulations unreasonably interfere
with or endanger operations under any
lease, license, claim, permit, or other au-
thorized use pursuant to the provisions
of any other Act.

Subpart 3201-Available Lands; Limita-
tions, Unit Agreements

§ 3201.1 Lands subject to geothermal
leasing.

§ 32C1.1-1 General.
Subject to the exceptions listed below,

geothermal leases may be issued in com-
bination or separately for (a) lands ad-
ministered by the Secretary of the In-
terior; (b) national forest lands or
other lands administered by the Depart-
ment of Agriculture through the Forest
Service; and (c) geothermal resources
in lands which have been conveyed by
the United States subject to a reservation
to the United States of geothermal
resources.
§ 3201.1-2 Department of the Interior.

(a) Except as provided in this section,
leases may be issued in accordance with
the regulations in this part for with-
drawn lands, for acquired lands, and for
geothermal resources in lands which have
passed from Federal ownership subject
to a reservation to the United States of
the geothermal resources therein where
such lands or resources are administered
by the Secretary of the Interior.

(b) Notwithstanding any other provi-
sion in these regulations, geothermal
leases shall not be issued for: (1) Lands
which the Secretary has identified or
may identify as being necessary to the
performance of his or any other Federal
officer's authorized functions, and on
which geothermal resource development
would in his judgment interfere with
such functions; or (2) lands respecting
which the Secretary has made or may
make a finding that the issuance of geo-
thermal leases would be contrary to the
public interest. Upon receipt of an appli-
cation for a geothermal lease affecting
lands withdrawn under section 3 of the
Reclamation Act of 1902 (43 U.S.C. 416)
or any other appropriate authority, no-
tice thereof and an opportunity to com-
ment thereon shall be given to the head
of the agency for whose benefit the with-
drawal was made. No geothermal lease
affecting lands withdrawn for any
agency outside the Department of the

Interior shall be leased without the con-
sent of the head of the agency for which
the lands are withdrawn. Where leases
are issued under Part 3210 of this chapter
or 3220 for lands neighboring such re-
served lands, the lessees shall be required
to perform such lease operations and take
such measures as are prescribed by the
Secretary for the protection of the Fed-
eral interests therein.

§ 3201.1-3 Department of Agriculture.

Leases for public, withdrawn or ac-
quired lands administered by the Forest
Service, may be issued by the Secretary
of the Interior only with the consent of,
and subject to such terms and conditions
as may be prescribed by, the head of that
Department to insure adequate utiliza-
tion of the lands for the purpose for
which they were withdrawn or acquired.

§ 3201.1-4 Federal Power Commission.

Leases for lands to which section 24 of
the Federal Power Act, as amended (16
U.S.C. 818), is applicable, may be issued
by the Secretary of the Interior only
with the consent of, and subject to, such
terms and conditions as the Federal
Power Commission may prescribe to in-
sure adequate utilization of such lands
for power and related purposes.

§ 3201.1-5 Patented lands.

(a) Geothermal resources in lands
which have passed from Federal owner-
ship subject to a reservation to the United
States of geothermal resources therein
may be leased under the regulations in
this group subject to the provisions in
this part and to such terms and condi-
tions as may be prescribed by the au-
thorized officer to insure adequate pro-
tection of the patented lands and any
improvements thereon.

(b) Geothermal resources in lands the
surface of which has passed from Federal
ownership but in which the minerals
have been reserved to the United States
shall not be developed or produced ex-
cept under terms and conditions pre-
scribed by the Secretary and pursuant
to any agreements made therefor while
the question of the title to such-resources
is being resolved pursuant to the provi-
sions of section 21 (b) of the Act.

§ 3201.1-6 Excepted areas.

Leases shall not be issued for lands
which are: (a) Administered under the
National Park System; (b) within a
national recreation area; (c) in a fish
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hatchery administered by the Secretary,
wildlife refuge, wildlife range, game
range, wildlife management area, or
waterfowl production area, or for lands
acquired or reserved for the protection
and conservation of fish and wildlife
which are designated as rare and en-
dangered species by the Secretary; or
under active consideration for inclusion
in categories (a), (b), or (c) as evidenced
by the filing of an application for a
withdrawal or a proposed withdrawal;
or (d) tribally or individually owned In-
dian trust or restricted lands, within or
without the boundaries of Indian reser-
vations.
§ 3201.2 Acreage limitations.

(a) Maximum holdings. No citizen,
association, corporation, or governmental
unit shall take, hold, own, or control at
one time, whether acquired directly
from the Secretary or otherwise, any di-
rect or indirect interest in Federal geo-
thermal leases in any one State exceed-
ing 20,480 acres, including leases acquired
under the provisions of section 4 (a) -(f)
of the Act. Nor may any citizen, asso-
ciation, or corporation be permitted to
convert mineral leases, permits, applica-
tions therefor, or mining claims, pursu-
ant to the provisions of section 4 (a)-(f)
of the Act into geothermal leases for
more than 10,240 acres.

(b) Computation. In computing acre-
age holdings or control, the accountable
acreage of a party owning an undivided
interest in a lease shall be that party's
proportionate part of the total lease
acreage. Likewise, the accountable acre-
age of a party owning an interest in a
corporation or association shall be his
proportionate part of the corporation's
or association's accountable acreage ex-
cept that no person shall be charged
with his pro rata share of any acreage
holdings of any association or corpora-
tion unless he is the beneficial owner of
more than 10 per centum of the stock
or other instruments of ownership or
control of that association or corpora-
tion. Parties owning a royalty or other
interest determined by or payable out
of a percentage of production from a
lease will be charged with a similar per-
centage of the total lease acreage.

(1) An association shall not be deemed
to exist between the parties to a contract
for development of leased lands, whether
or not coupled with an interest in the
lease, nor between co-lessees, but each
party to any such contract or each co-

lessee will be charged with his propor-
tionate interest in the lease.

(2) Lessees holding acreage in com-
mon shall be considered a single entity
and cannot hold acreage in excess of the
maximum specified in the law for any
one lessee.

(c) Excepted acreage. Leases com-
mitted to any unit or cooperative plan
approved or prescribed by the Secretary
of the Interior shall not be included in
computing accountable acreage. Leases
subject to an operating, drilling or devel-
opment contract approved by the Secre-
tary pursuant to section 18 of the Act,
other than communization or drilling
agreements, shall be excepted in deter-
mining the accountable acreage of the
lessees or operators.

(d) Excess acreage. (1) Where, as the
result of the termination or contraction
of a unit or cooperative plan, or the
elimination of a lease from operating,
drilling, or development plan, a party
holds or controls excess accountable
acreage, such party shall have 90 days
from such termination or contraction or
elimination in which to reduce his hold-
ings to the prescribed limitation.

(2) If any person holding or control-
ling leases or interests in leases is
found to hold accountable acreage in
violation of the provisions of this section
and of the Act, the last lease or leases
or interest or interests acquired by him
which created the excess acreage hold-
ings shall be canceled or forfeited in their
entirety, even though only part of the
acreage in the lease or interest con-
stitutes excess holdings, unless it can be
shown to the satisfaction of the Direc-
tor that the holding or control of the
excess acreage is not the result of negli-
gence or willful intent in which event the
lease or leases shall be canceled only to
the extent of the excess acreage.

(3) Any person holding or controlling
leases or interests in leases below the
acreage limitation provided in this sec-
tion, shall be subject to these rules:

(i) If he files an application which
causes him to exceed the acreage limita-
tion, that application will be rejected.
(ii) If he files a group of applications
at the same time, any one of which causes
him to exceed the acreage limitation,
the entire group of applications will be
rejected.

(4) If any person holding or control-
ling leases or interests in leases below
the acreage limitation provided in this
section, acquires a lease or leases, or an
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interest or interests therein, which cause
him to exceed the acreage limitation, his
most recently filed application for lease
or applications for leases then containing
acreage in excess of the limitation pro-
vided in this section will be rejected in
its or their entirety. For the purpose of
this subparagraph, time of filing shall be
determined by the date of filing marked
on the application, or, if the same date is
marked on two or more applications, by
the serial number of the applications.

(e) Showing required. No lease will be
issued and no transfer or operating
agreement will be approved until it has
been shown that the applicant, operator,
or transferee is entitled to hold the acre-
age or obtain the operating rights. At any
time upon request by the authorized offi-
cer, the record title holder of any lease or
a lease operator or a lease applicant may
be required to file in the proper BLM
office a statement, showing as of a speci-
fied date the serial number and the date
of each lease of which he is the record
holder, or under which he holds operat-
ing rights, and each application for lease
held or filed by him in the particular
State setting forth the acreage covered
thereby, and the nature, extent and acre-
age interest, including royalty interests
held by him in any geothermal lease of
which the reporting party is not the
lessee of record, whether by corporate
stock ownership, interest in unincor-
porated associations and partnerships,
or in any other manner.
§ 3201.3 Leases within unit areas.

Before issuance of a geothermal lease
for lands within an approved unit agree-
ment, the lease applicant or successful
bidder will be required to file evidence
that he has entered into an agreement
with the unit operator for the develop-
ment and operation of the lands in a
lease if issued to him under and pursuant
to the terms and provisions of the ap-
proved unit agreement, or a statement
giving satisfactory reasons for the failure
to enter into such agreement. If such
statement is acceptable, he will be per-
mitted to operate independently but will
be required to perform his operations in
a manner which the Supervisor deems to
be consistent with the unit operations.
Subpart 3202-Qualifications of Lessees
§ 3202.1 Who may hold leases.

Leases may be issued only to: (a) Citi-
zens of the United States who have

reached the age of majority; (b) associa-
tions of such citizens; (c) corporations
organized under the laws of the United
States, any state or the District of Co-
lumbia; or (d) governmental units, in-
cluding, without limitation, municipali-
ties. The term "association" includes a
partnership.
§ 3202.2 Statements required to be sub-

mitted.
§ 3202.2-1 General.

(a) Each applicant for a lease is re-
quired to submit with his application a
statement that his interests, direct and
indirect, in Federal geothermal leases
do not exceed the acreage limitations
prescribed in § 3201.2, together with a
statement of his citizenship.

(b) If the applicant is an association
or corporation the application must be
accompanied by: (1) A statement show-
ing that it is authorized to hold geo-
thermal leases; (2) a statement that the
officer executing the application is au-
thorized to act on behalf of the associa-
tion or corporation; (3) a statement set-
ting forth the State in which it was in-
corporated or formed and the names and
addresses of all members or stockhold-
ers holding more than 10 percent of the
association or corporation; and (4) a
statement from each person owning or
controlling more than 10 percent of the
association or corporation setting forth
his citizenship and his holdings.

(c) If the applicant is a municipality,
or governmental unit, the application
must be accompanied by: (1) A state-
ment showing that it is authorized to
hold geothermal leases; (2) a statement
that the officer executing the applica-
tion is authorized to act on behalf of the
municipality or governmental unit, and
(3) a copy of its governing body's res-
olution authorizing such action.
§ 3202.2-2 Guardian or trustee.

(a) Guardian. If the application is
made by a guardian, he must submit:
(1) A certified copy of the court order
authorizing him to act as guardian and,
in behalf of his ward, to enter into con-
tractual agreements and to fulfill all ob-
ligations arising under the lease; and
(2) statements as to the citizenship and
holdings under the Act of himself and of
each person under his guardianship for
whom the application is made.

(b) Trustee. If the application is made
by a trustee, he must submit a copy of
the instrument establishing the trust or
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a certified copy of the court order au-
thorizing him to act as trustee, in behalf
of the beneficiary, as to all obligations
arising under the lease; and statements
as to the citizenship and holdings under
the Act of himself and of each benefi-
ciary.
§ 3202.2-3 Attorney-in-fact.

If an application is filed by an attor-
ney-in-fact, it must be accompanied by
a statement as to his authority to act.
§ 3202.2-4 Statements previously filed.

Where the statements required by
§ 3202.2 have been previously filed a ref-
erence by serial number to the record
in which they have been filed, together
with a statement as to any amendments
will be accepted.
§ 3202.2-5 Showing as to sole party ininterest.

Each application must i n d ic a t e
whether the applicant is the sole party
in interest. Where the applicant is not the
sole party in interest, separate state-
ments must be signed by each of the par-
ties and by the applicant setting forth
the nature of the agreement between
them. All interested parties must furnish
evidence of their qualifications to hold
such lease interest. These separate state-
ments must be filed in the proper BLM
office with the application, except as pro-
vided in § 3211.2 of this chapter.
§ 3202.2-6 -Heirs and devisees (estates).

If an applicant or a successful bidder
dies before the lease is issued, the lease
will be issued to the executor or admin-
istrator of the estate if probate of the
estate has not been completed, and if
probate has been completed, or is not
required, to the heirs or devisees, pro-
vided there is filed in all cases an appli-
cation to lease in compliance with the
requirements of this section which will
be effective as of the effective date of
the original application filed by the de-
ceased. If there are any minor heirs or
devisees, the application can only be
made by their legal guardian or trustee
in his name. Each such application must
be accompanied by the following infor-
mation:

(a) Where probate of the estate has
not been completed:

(1) Evidence that the person who as
executor or administrator submits the
application, and bond form if a bond is

required, has authority to act in that
capacity and to sign the application and
bond forms.

(2) A statement over the signature of
each heir or devisee or, if the heir or
devisee is a minor, over the signature of
his legal guardian or trustee, concern-
ing citizenship and holdings.

(3) Evidence that the heirs or de-
visees are the heirs or devisees of the
deceased applicant or successful bidder
and are the only heirs or devisees of the
deceased.

(b) Where the executor or admin-
istrator has been discharged or no pro-
bate proceedings are required:

(1) A certified copy of the will or de-
cree of distribution, if any, and if not, a
statement signed by the heirs that they
are the only heirs of the applicant or
successful bidder and the provisions of
the law of the deceased's last domicile
showing that no probate is required.

(2) A statement over the signature of
each of the heirs or devisees with refer-
ence to holdings and citizenship. If the
heir or devisee is a minor, the statement
must be over the signature of the guard-
ian or trustee.
§ 3202.2-7 Fractional present interests.

(a) An application for a fractional
present interest noncompetitive lease
must be executed on a form approved by
the Director and it must be accompanied
by a statement showing the extent of the
applicant's ownership of the operating
rights to the fractional geothermal re-
sources interest not owned by the United
States in each tract covered by the ap-
plication to lease. Ordinarily, the issu-
ance of a lease to one who, upon such
issuance, would own less than 50 percent
of the operating rights in any such tract,
will not be regarded as in the public
interest, and an application leading to
such results will be rejected.

(b) Geothermal resources in lands
which have passed from Federal owner-
ship but which lands have been pur-
chased by the Federal Government with
a fractional interest in the geothermal
resources shall not be developed or pro-
duced, except under prescribed terms
and conditions and pursuant to any
agreement made between the parties of
interest prior to the resolution of the
question of ownership of the geothermal
resources.

§ 3202.2-3
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Subpart 3203-Leasing Terms
§ 3203.1 Primary and additional term.
§ 3203.1-1 Dating of leases.

All geothermal leases will be dated
as of the first day of the month following
the date on which the leases are signed
on behalf of the lessor except that, where
prior written request has been made, a
lease may be dated as of the first day
of the month within which it is so signed.
A renewal lease will be dated from the
termination of the original lease.
§ 3203.1-2 Primary term.

All leases shall be for a primary term
of 10 years.
§ 3203.1-3 Additional term.

(a) If geothermal steam is produced
or utilized in commercial quantities
within the primary term of a lease, that
lease shall continue for so long there-
after as geothermal steam is produced or
utilized in commercial quantities, but the
lease shall in no event continue for more
than 40 years after the end of the pri-
mary term except that the lessee shall
have a preferential right to a renewal of
his lease for a second 40-year term upon
such terms and conditions as the au-
thorized officer deems appropriate, if at
the end of the first 40-year term the
lands are not needed for another pur-
pose and geothermal steam is produced
or utilized in commercial quantities. Pro-
duction or utilization of geothermal
steam in commercial quantites shall be
deemed to include the completion of one
or more wells producing or capable of
producing geothermal steam in commer-
cial quantities and a bona fide sale of
such geothermal steam for delivery to or
utilization by a facility or facilities not
yet installed but scheduled for installa-
tion not later than 15 years from the date
of commencement of the primary term of
the lease.
§ 3203.1-4 Extensions.

(a) A lease which has been extended
by reason of production, or on which geo-
thermal steam has been produced, and
which has been determined by the Sec-
retary to be incapable of further com-
mercial production and utilization of geo-
thermal steam may be further extended
so long as one or more valuable byprod-
ucts are produced in commercial quanti-
ties but for not more than 5 years.

(b) Where the lessee commenced
actual drilling operations prior to the end
of the primary term and those opera-
tions are being diligently prosecuted at
that time, a lease shall be extended
for a period of five years and so long
thereafter as geothermal steam is pro-
duced or utilized in commercial quanti-
ties (but for not more than 35 years).

(c) A lease committed to a coopera-
tive plan, communitization agreement or
a unit plan under or for which actual
drilling operations were commenced prior
to the end of the primary term of the
lease, shall, if such operations are being
diligently prosecuted at that time be ex-
tended for a period of five years and so
long thereafter as geothermal steam is
produced or utilized in commercial quan-
tities (but for not more than thirty five
years).

(d) Any lease on which there has been
a suspension of operations or produc-
tion, or both, under 30 CFR 270.17 shall
continue in effect for the life of the sus-
pension and, at the end of the suspen-
sion, shall De extended for a period equal
to that portion of the primary term dur-
Ing which the suspension was in effect.

(e) If, at the end of 40 years after the
conclusion of the primary term, steam is
being produced or utilized in commercial
quantities and the lands are not needed
for other purposes, the lessee shall have
a preferential right to a renewal of the
lease for a second 40-year term on such
terms and conditions as the Secretary
deems appropriate.
§ 3203.1-5 Segregation of leases on

commitment to, or contraction of,
cooperative or unit plan or cummu.
nitization or drilling agreement.

(a) Any lease committed to any co-
operative plan, communitization agree-
ment, drilling agreement, or unit plan,
which covers lands within and lands out-
side the area covered by the plan or
agreement, shall be segregated, as of the
effective date of that plan or agreement,
into separate leases, one covering the
lands committed to that plan or agree-
ment and the other as to the lands not
so committed. The segregated lease cov-
ering the portion of the lands not sub-
ject to that plan or agreement shall not
be entitled to an extension by reason of
the segregation, but the term of the lease
of such segregated lands shall be as pro-
vided in the original lease.

§ 3203.1 -5
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(b) When only part of the land sub-
ject to a lease included in a cooperative
plan, a communitization agreement, a
drilling agreement, or a unit plan is
excluded from that plan or agreement
because of the contraction of the area
subject to that plan or agreement, the
part of the lease which is excluded and
the part which remains subject to the
plan or agreement shall be segregated
into separate leases. The term of the
segregated lease composed of the ex-
cluded land shall not be extended be-
cause of production in commercial quan-
tities or the existence of a producible well
on the segregated lease remaining sub-
ject to the cooperative or unit plan or the
communitization or drilling agreement or
because actual drilling operations were at
the time of contraction being conducted
on that other lease, but the term of the
lease composed of the excluded land
shall be as provided in the original lease.

(c) Where all the land subject to a
lease included in a cooperative plan, a
communitization agreement, a drilling
agreement, or a unit plan is excluded
from that plan or agreement because of
the contraction of the area subject to
that plan or agreement, the term of the
lease shall not be extended because of
production in commercial quantities or
the existence of a producible well on the
lands remaining subject to the coopera-
tive or unit plan or the communitization
or drilling agreement or because actual
drilling operations were being conducted
on the other lands, but the term of the
lease shall be as provided in the original
lease.

(d) Contraction of a unit or coopera-
tive plan or a communitization or drilling
agreement causing all or part of the land
in the lease to be excluded from such
plan or agreement shall not serve to
extend the term of such lease excluded
by reason of the contraction where the
10-year primary term has already
expired.
§ 3203.1-6 Conversion to mineral leases

or mining claims.
(a) If the byproducts capable of being

produced in commercial quantities are
leasable under the Mineral Leasing Act
of February 25, 1920 as amended and
supplemented (30 U.S.C. sections 181-
287), or under the Mineral Leasing Act
for Acquired Lands (30 U.S.C. sections
351-359), and the leasehold is primarily
valuable for the production thereof, the
lessee shall be entitled to convert his

geothermal lease to a mineral lease un-
der and subject to all the terms and
conditions of the appropriate act, pro-
vided the lands and its resources are
available for this purpose, upon applica-
tion at any time before expiration of the
lease extension by reason of byproduct
production.

(b) The lessee shall be entitled to lo-
cate under the mining laws all minerals
which are not leasable and which would
constitute a byproduct if commercial
production or utilization of geothermal
steam continued. The lessee, to acquire
the rights herein granted him, shall
complete the location of mining claims
within 90 days after the termination of
the geothermal lease, provided the lands
and its resources are available for
location.

(c) Any lease converted under para-
graphs (a) or (b) of this section affecting
lands withdrawn or acquired in aid of a
function of a Federal department or
agency, including the Department of the
Interior, shall be subject to such addi-
tional terms and conditions as may be
prescribed by that department or agency
with respect to the additional operations
or effects resulting from such conversion
upon the utilization of the lands for the
purpose for which they are administered.
§ 3203.2 Lease acreage limitation.

(a) A geothermal lease may not em-
brace more than 2,560 acres in a reason-
ably compact area, except where a depar-
ture is occasioned by an irregular sub-
division or subdivisions, entirely within
an area of six miles square or within an
area not exceeding six surveyed or pro-
tracted sections in length or width meas-
ured in cardinal directions. Where a de-
parture is occasioned by an irregular
subdivision, the leased acreage may ex-
ceed 2,560 acres by an amount which is
smaller than the amount by which the
area would be less than 2,560 acres if the
irregular subdivision were excluded. No
lease will be issued for less than 640 acres,
except at the discretion of the Secretary,
or where a departure is occasioned by
an irregular subdivision, or as provided
for in Subpart 3230 of this chapter. In
event of a departure, the leased acreage
may be less than 640 acres by amount
which is smaller than the amount by
which the area would be more than 640
acres if the irregular subdivision were
added.

(b) The authorized officer may add
isolated tracts in nearby sections, not-

§ 3203.1-6
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'withstanding the 640-acre minimum,
where it is determined that such addition
Is necessary for the proper management
of the resource, provided the additional
lands will not cause the lessee to exceed
the maximum acreage limitation as pro-
-vided in § 3201.2 (a) of this chapter. How-
ever, prior to the issuance of such a lease
based on the application as amended by
the authorized officer, the applicant will
be given the option to refuse such a lease.
Failure of the applicant to execute and
return the lease within 30 days after re-
ceipt thereof will constitute a withdrawal
of his application, as amended, without
further notice.
§ 3203.3 Consolidation of leases.

Two or more contiguous leases issued
to the same lessee may be consolidated
if the total combined acreage does not
exceed 2,560 acres. Except where a de-
acreage is caused by an irregular sub-
division or subdivisions as stated in
§ 3203.2.
§ 3203.4 Description of lands.

Applications and nominations shall in-
clude a description of the lands sought
to be included in a geothermal lease.

(a) Surveyed lands. If the lands have
been surveyed under the public land
rectangular system, each application or
nomination shall describe the lands by
legal subdivision, section, township, and
range.

(b) Unsurveyed lands. If the lands
have not been so surveyed, each applica-
tion shall describe the lands by metes
and bounds, giving courses and distances
between the successive angle points on
the boundary of the tract, in cardinal
directions except where the boundaries
of the lands are in irregular form, and
connected by courses and distances to an
official corner of the public land surveys
or to a prominent topographic feature. In
Alaska the description of unsurveyed
lands must be connected by courses and
distances to either an official corner of
the public land surveys or to a triangu-
lation station established by any agency
of the United States (such as the U.S.
Geological Survey, the Coast and Ge-
odetic Survey, or the International
Boundary Commission), if the record
position thereof is available to the gen-
eral public.

(c) Protracted surveys. When pro-
tracted surveys have-been approved and

the effective date thereof published in
the FEDERAL REGISTER, each application
or nomination for lands shown on such
protracted surveys, filed on or after such
effective date, shall describe the lands
according to the legal subdivision, sec-
tion, township, and range shown on the
approved protracted surveys.

(d) Unsurveyed public lands adjacent
to tidal waters in southern Louisiana and
in Alaska. In lease applications embrac-
ing unsurveyed public lands adjacent to
tidal waters in southern Louisiana and in
Alaska, if the applicant finds it im-
practicable to furnish a metes and
bounds description, as required in para-
graph (b) of this section with respect to
the water boundary, he may, at his
option, extend the boundary of his ap-
plication into the water a distance suffi-
cient to permit complete enclosure of
the water boundary of his application
by a series of courses and distances
in cardinal directions (the object being
to eliminate the necessity of describing
the meanders of the water boundary of
the public lands included in the applica-
tion). The description in the lease
application shall in all other respects
conform to the requirements of para-
graph (b) of this section. Such
description would not be deemed for any
purpose to describe the true water
boundaries of the lease, such boundaries
in all cases being the ordinary high
water mark of the navigable waters. The
land boundaries of such overall area
shall include only the public lands em-
braced in the application. The applicant
shall agree to pay rental on the full
acreage included within the description
with the understanding that rights
under any lease to be issued on that
application will apply only to the areas
within that description properly subject
to lease under the act, but that the total
area described will be considered as the
lease acreage for purposes of rental pay-
ments, acreage limitations under § 3201.2
of this chapter and the maximum or
minimum area to be included in a lease
pursuant to § 3203.2. The tract should
be shown in outline on a current quad-
rangle sheet published by the U.S. Geo-
logical Survey or such other map as will
adequately identify the lands described.

§ 3203.5 Diligent exploration.
Each geothermal lease will Include

provisions for the diligent exploration of
the leased resources until there is pro-

§ 3203.5
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duction in commercial quantities appli-
cable to the lands subject to the lease,
and failure to perform such exploration
may subject the lease to termination.
Diligent exploration means exploration
operations (subsequent to the issuance
of the lease) on, or related to the leased
lands, including, but not limited to, op-
erations such as geochemical surveys,
heat flow measurements, core drilling,
or drilling of a test well. Exploration
operations, in order to qualify as diligent
exploration, must be approved by the
Supervisor, and evidence of all expendi-
tures therefor and the results thereof
must be submitted annually to the
Supervisor in compliance with applicable
regulations and Geothermal Resources
Operational (GRO) Orders or upon his
request. Moreover, after the fifth year
of the primary lease term, exploration
operations, to qualify as diligent ex-
ploration for a year, must entail ex-
penditures during that year equal to at
least two times the sum of (a) the mini-
mum annual rental required by statute,
and (b) the amount of rental for that
year in excess of the fifth year's rental,
but in no event shall the required ex-
penditures exceed twice the rental for the
10th year. However, any expenditures for
diligent operations during the first 5
years of the lease and any expenditures
for diligent operations during any sub-
sequent year in excess of the minimum
required expenditures for that year may
be credited, in such proportions as the
lessee may designate, against (1) ex-
penditures needed to qualify exploration
operations as diligent operations for fu-
ture years, or (2) any rental requirement
for that or any future years in excess
of the fifth year's rental pursuant to
§ 3205.3-3 of this chapter. In all cases,
the lessee must pay the basic annual
rental specified in the lease for the ini-
tial five years of the primary term until
there is production of geothermal steam
in commercial quantities on the leased
lands.
§ 3203.6 Plan of operation.

A lessee will be required to submit a
plan of operation pursuant to 30 CFR
270.34, prior to entry upon the leased
lands for any purpose other than casual
use as that term is defined in § 3209.0-5
(d) of this chapter. Operations will not
be permitted on the lands until the plan
of operation has been approved.

Subpart 3204-Surface Management Re-
quirements, Special Requirements

§ 3204.1 General.
A lessee shall comply with and be

bound by the following general terms and
conditions, the specific requirements
contained in the lease stipulations and
any GRO orders that may be issued pur-
suant to 30 CFR 270.11. Assuring com-
pliance with the requirements of this
section is the responsibility of the Super-
visor as to the lands within the area of
operations and is the responsibility of
the appropriate land management
agency as to the remaining lands in the
lease.

(a) Equal employment opportunity.
The lessee shall comply with Executive
Order 11246, as amended, 30 F.R. 12319
(1965), and regulations issued pursuant
thereto, 41 CFR Chapter 60 and 43 CFR
Part 17.

(b) Public access. (1) The lessee shall
permit free and unrestricted public ac-
cess to and upon the leased lands for all
lawful and proper purposes except in
areas where such access would unduly
interfere with operations under the lease
or would constitute a hazard to health
and safety. Restrictions on access will
not be allowed without prior approval.

(2) During construction, the lessee
shall regulate public access and vehicu-
lar traffic to protect the public, wildlife,
and livestock from hazards associated
with the project. For this purpose, the
lessee shall provide warnings, fencing,
flag men, barricades, and other safety
measures as appropriate.

(c) Pollution abatement. The lessee
shall comply with all Federal and State
standards and all applicable local stand-
ards with respect to the control of
all forms of air, land, water, and noise
pollution, including, but not limited to,
the control of erosion and the disposal
of liquid, solid, and gaseous wastes. The
Supervisor may, in his discretion, estab-
lish additional and more stringent
standards, and, if he does so, the lessee
shall comply with those standards. The
lessee, in addition to any other action
required by those standards, shall take
the following specific actions:

(1) Pesticides and herbicides. The les-
see shall comply with all rules issued by
the Department of the Interior and the
Environmental Protection Agency per-
taining to the use of poisonous substances
on public lands.

§ 3203.6
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(2) Water pollution. The lessee shall
conduct lease operations and mainte-
nance in accordance with Federal and
State water quality standards and public
health and safety standards, and appli-
cable local water quality standards and
public health and safety standards.
Toxic materials shall not be released into
any surface waters or underground
waters. Reinjection of waste geothermal
fluids into geothermal or other suitable
aquifers will be permitted upon approval
of the lessee's plan of operation sub-
mitted pursuant to 30 CFR 270.34.

(3) Air pollution. The lessee shall con-
trol emissions from operations in accord-
ance with Federal and State air quality
standards, and applicable local air qual-
ity standards.

(4) Erosion control. The lessee shall
minimize disturbance to vegetation,
drainage channels, and streambanks.
The lessee shall employ such soil and
resource conservation and protection
measures on the leased lands as the Sup-
ervisor deems necessary.

(5) Noise control. The lessee shall
control noise emissions from operations.
in accordance with Federal and State
noise emission standards, and applicable
local noise emission standards.

(d) Sanitation and waste disposal. The
lessee shall remove or dispose of all waste
material generated in connection with
the exploration, development, produc-
tion and transportation operations in a
manner set forth in the approved plan of
operation submitted pursuant to 30 CFR
270.34.

(e) Land subsidence, seismic activity.
The lessee shall take precautions neces-
sary to minimize land subsidence or
seismic activity which could result from
production of geothermal resources and
the disposal of waste fluid where such
activity could damage or curtail the use
of the geothermal resources or other re-
sources, or other uses of the land and
take such measures as stipulated to:
(1) monitor operations for land subsid-
ence and for seismic activity; and (2)
maintain, and when requested, make
available to the lessor, records of all
monitoring activities.

(f) Aesthetics. The lessee shall take
aesthetics into account in the planning.
design, and construction of facilities on
the leased premises.

(g) Fish and wildlife. The lessee shall
employ such measures as are deemed

necessary to protect fish and wildlife
and their habitat.

(h) Antiquities and historical sites.
The lessee shall conduct activities on dis-
covered, known or suspected archeolog-
ical, paleontological, or historical sites
in accordance with lease terms or specific
instructions.

(i) Restoration. The lessee shall pro-
vide for the restoration of all disturbed
lands in an approved manner.

(j) Annual reports. The lessee shall
submit annual reports to the authorized
officer on compliance with the require-
ments of paragraphs (b)-(i) of this sec-
tion and report within 24 hours, and if
the report is oral, shall confirm the re-
port in writing within 30 days, any sig-
nificant environmental damage suffered
by the lands subject to his lease. How-
ever, if, after drilling operations have
begun, the lessee is required to submit
a similar report under 30 CFR 270.30 and
270.76, he may fulfill the requirement of
this subsection by submitting to the au-
thorized officer a copy of that repprt.
§ 3204.2 Waste prevention.

All leases shall be subject to the con-
dition that the lessee will, in conducting
his exploration, development, and pro-
ducing operations, use all reasonable pre-
cautions to prevent waste of geothermal
resources and other natural resources
found or developed in the leased lands.
§ 3204.3 Readjustment of terms and

conditions.
(a) (1) Except as otherwise provided

by law, the terms and conditions of any
geothermal lease may be readjusted as
determined by the authorized officer at
not less than 10-year intervals beginning
10 years after the date geothermal steam
is produced. Each lease shall provide for
such readjustments.

(2) The authorized officer shall give
notice to the lessee of any proposed read-
justment of the terms and conditions of
the lease and the nature thereof, and un-
less the lessee files with the authorized
officer an objection to the proposed terms
and conditions or relinquishes the lease
within 30 days after receipt of such no-
tice, the lessee shall be deemed conclu-
sively to have agreed to such terms and
conditions. If the lessee files objections,
and agreement cannot be reached be-
tween the authorized officer and the les-
see within a period of 60 days, the lease
may be terminated by either party, sub-

§ 3204.3
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ject to the provisions of § 3000.4 of this
chapter. If the lessee files objections to
the proposed readjusted terms and con-
ditions, the existing terms and condi-
tions, except for those concerning rental
and royalty rates, will remain in effect
until there has been an agreement be-
tween the authorized officer and the les-
see on the new terms and conditions to
be applied to the lease or until the lease is
terminated. The readjustment of any
terms concerning rental and royalty
rates will be subject to § 3205.3 of this
chapter.

(b) Any readjustment of the terms
and conditions of any lease of lands
withdrawn or acquired in aid of a func-
tion of a Federal department or agency
may be made only with the approval of
that other agency.
§ 3204.4 Reservation to the United

States of oil, hydrocarbon gas, and
helium.

The United States reserves the owner-
ship of and the right to extract oil, hy-
drocarbon gas, and helium from all
geothermal steam and associated geo-
thermal resources produced from lands
leased under the Act. Whenever the right
to extract oil, hydrocarbon gas, and he-
lium, from geothermal steam and asso-
ciated geothermal resources produced
from such lands is exercised, it shall be
exercised so as to cause no substantial
interference with the production of geo-
thermal resources from such lands.
§ 3204.5 Compensation for drainage;

compensatory royalty.
(a) Upon a determination by the Su-

pervisor that lands owned by the United
States are being drained of geothermal
resources by wells drilled on adjacent or
cornering lands, the authorized officer
may execute agreements with the owners
of adjacent or cornering lands whereby
the United States, or the United States
and its lessees, shall be compensated for
such drainage, such agreements to be
made with the consent of any lessee af-
fected thereby. The precise nature of any
agreement will depend on the conditions
and circumstances involved in the par-
ticular case.

(b) Where land in any lease is being
drained of its geothermal resources by a
well either on a Federal lease issued at a
lower rate of royalty or on land not the
property of the United States, the lessee
must drill and produce all wells necessary
to protect the leased lands from drain-

age. In lieu of drilling such wells, the
lessee may, with the consent of the Su-
pervisor, pay compensatory royalty in the
amount determined in accordance with
30 CFR Part 270.
§ 3204.6 Patented lands.

The terms and conditions of any geo-
thermal resource lease for lands conveyed
by the United States subject to a reser-
vation to the United States of geother-
mal resources may be readjusted upon
notification to the surface owner.
Subpart 3205-Service Charges, Rentals

and Royalties
§ 3205.1 Payments.
§ 3205.1-1 Form of remittance.

Remittances required under these reg-
ulations may be made by cash payment,
check, certified check, bank draft, bank
cashier's check, or money order. All re-
mittances will be deposited as received.
§ 3205.1-2 Where submitted.

(a) Rentals on nonproducing leases.
Rentals under all nonproducing leases
issued shall be paid at the proper BLM
office. All remittances to the Bureau of
Land Management shall be made payable
to the Bureau of Land Management.

(b) Other payments. All royalties on
producing leases, communitized leases in
producing well units, unitized leases in
producing unit areas, leases on which
compensatory royalty is payable and all
royalty payments under easements for
directional drilling are to be paid to the
Supervisor. All remittances to the Su-
pervisor shall be made payable to the
U.S. Geological Survey.
§ 3205.2 Service charges.

(a) Competitive lease applications. No
service charge is required.

(b) Noncompetitive lease applications.
Applications for noncompetitive leases
must be accompanied by a nonrefunda-
ble service charge of $50 for each
application.

(c) Assignments. Applications for ap-
proval of an assignment of a lease or
interest therein must be accompanied by
a nonrefundable service charge of $50 for
each application.

(d) Nominations. No service charge is
required.
§ 3205.3 Rentals and royalties.
§ 3205.3-1 Payment with application.

Each application, except an applica-
tion filed pursuant to Subpart 3211 of

§ 3204.4
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this chapter, of this part, must be
accompanied by payment of the first
year's rental of $1 per acre or fraction
thereof based on the total acreage in-
cluded in the application. An application
accompanied by a payment of the first
year's rental which is deficient by not
more than 10 percent will be approved by
the authorized officer provided all other
requirements are met, but, if the addi-
tional rental is not paid within 30 days
from notice, the application or the lease,
if issued, will be canceled. If the annual
rental rate established for the lease to
be issued is more than $1 per acre or
required to submit the additional rental
fraction thereof, the applicant will be
prior to issuance of the lease upon notice
from the authorized officer.
§ 3205.3-2 Payment of annual rental.

(a) Annual rental in the amount spec-
ified in the lease which shall be not less
than $1 per acre or fraction thereof must
be paid in advance and must be received
by the proper BLM office on or before
the anniversary date of the lease. If there
is no well on the leased lands capable of
producing geothermal resources in com-
mercial quantities, the failure to pay
rental on or before the anniversary date
shall terminate the lease by operation of
law, except as provided by § 3244.2 of this
chapter.

(b) If, on the anniversary date of the
lease, less than a full year remains in
the lease term, the rentals shall be pay-
able in the same proportion as the period
remaining in the lease term is to a full
year. The rentals shall be prorated on a
monthly basis for the full months, and
on a daily basis for the fractional month
remaining in the lease term. For the pur-
pose of prorating rentals for a fractional
month, each month will be deemed to
consist of 30 days.

(c) If the term of a lease for which
prorated rentals have been paid is fur-
ther extended to or beyond the next an-
niversary date of the lease, rentals for
the balance of the lease year shall be due
and payable on the 1st day of the first
month following the date through which
the prorated rentals were paid. If the
rentals are not paid for the balance of
the lease year, the lease will be subject
to cancellation. However, if the anniver-
sary date occurs before the end of the
notice period, the rental for the follow-
ing lease year shall nevertheless be due
on the anniversary date and failure to
pay the full rental for that year on or

before that date shall cause the lease
to terminate automatically by operation
of law except as provided by § 3244.2 of
this chapter. The lessee shall not be re-
lieved of liability for rental due for the
balance of the previous lease year.

(d) If the payment is due on a day in
which the proper BLM office to receive
payment is not open, payment received
on the next official working day will be
deemed to be timely.
§ 3205.3-3 Escalating rental rates.

To encourage the orderly and timely
development of geothermal leases, all
leases issued pursuant to the regulations
in this Group will provide that, begin-
ning with the sixth year and for each
year thereafter until the lease year be-
ginning on or after the commencement
of production of geothermal resources in
commercial quantities, the rental will be
set by the authorized officer as the
amount of rental for the preceding year
plus an additional rental of $1 per acre,
or fraction thereof, but the authorized
officer may, upon a showing of sufficient
justification by the lessee, waive the pay-
ment of all or any portion of the addi-
tional rental.
§ 3205.3-4 Fractional interests.

Rentals, minimum royalties, and roy-
alties payable for lands in which the
United States owns an undivided frac-
tional interest shall be in the same pro-
portion to the rentals, minimum royal-
ties, and royalties provided for in
§ 3205.3, as the undivided fractional in-
terest of the United States in the geo-
thermal resources is to the full geother-
mal resources interest.
§ 3205.3-5 Royalty on production.

Royalty shall be paid at the following
rates on geothermal resources:

(a) A rate, as set forth in the lease,
of not less than 10 per centum and not
more than 15 per centum of the amount
or value of steam, or any other form of
heat or energy derived from production
under the lease and sold or utilized by the
lessee or reasonably susceptible to sale or
utilization by the lessee; (b) a rate
as set forth in the lease, of not more than
5 per centum of any byproduct derived
from production under the lease and sold
or utilized or reasonably susceptible of
sale or utilization by the lessee, except
that as to any byproduct which is a min-
eral named in section 1 of the Mineral
Leasing Act of February 25, 1920, as

§ 3205.3-5
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amended (30 U.S.C. 181), the rate of roy-
alty for such mineral shall be the same
as that provided in that Act and the
maximum rate of royalty for such min-
eral shall not exceed the maximum roy-
alty applicable under that Act; (c) in no
event shall the royalty on any producing
lease for any lease year, commencing
with the lease year beginning on or after
the commencement of production in
commercial quantities, be less than $2 per
acre or fraction thereof, and this mini-
mum royalty, in lieu of rental, shall be
payable at the expiration of each lease
year.
§ 3205.3-6 Royalty on commercially de-

mineralized water.
All geothermal leases issued pursuant

to the provisions of this group shall pro-
vide for the payment to the lessor of a
royalty on commercially demineralized
water at a rate to be specified in the
lease of not more than 5 per centum of
the value of such commercially demin-
eralized water that has beeen sold or
utilized by the lessee or is reasonably
susceptible of sale or utilization by the
lessee, except that no payment of a roy-
alty will be required on such water if it
is used in plant operation for cooling or
in the generation of electric energy or
otherwise.
§ 3205.3-7 Waiver, suspension or reduc-

tion of rental or royalty.
(a) The authorized officer may waive,

suspend, or reduce the rental or royalty
for any lease or portion thereof in the
interests of conservation and to encour-
age the greatest ultimate recovery of
geothermal resources if he determines
that this is necessary to promote devel-
opment or that the lease cannot be suc-
cessfully operated under the lease terms.
No waiver, suspension or reduction of
rental or royalty will be granted where
the only reason for the request for such
relief is the unavailability of power gen-
erating facilities to utilize the geo-
thermal steam.

(b) An application hereunder shall be
filed in triplicate with the Supervisor,
and must: (1) Contain the serial number
of the leases and the names of the lessee
and operator; (2) show the number, lo-
cation, and status of each well that has
been drilled, a tabulated statement for
each month covering a period of not less
than 6 months prior to the date of filing
the application of the aggregate amount
of production subject to royalty com-

puted in accordance with the operating
regulations, the number of wells counted
as producing each month, and the aver-
age production per well per day; (3) con-
tain a detailed statement of expenses and
costs of operating the lease, the
income from the sale of any leased prod-
ucts and all facts tending to show
whether the wells can be successfully
operated using the royalty or rental fixed
in the lease; and (4) where the applica-
tion is for a reduction in royalty, furnish
full information as to whether royalties
or payments out of production are paid
to others than to the United States, the
amounts so paid, and the efforts made
to reduce them. The applicant must also
file agreements of the holders to a com-
parable reduction of all other royalties
from the leasehold to an aggregate not
in excess of one-half the Government
royalties.
§ 3205.3-8 Application for and effect of

suspension of operations and produc-
tion.

(a) Applications by lessees for suspen-
sions of operations or production, or
both, under a producing geothermal
lease (or for relief from any drilling or
producing requirements of such a lease)
shall be filed in triplicate with the Su-
pervisor, who is authorized to act on
applications filed pursuant to this section
and to terminate suspensions which have
been or may be granted. Complete in-
formation must be furnished showing the
necessity of the relief sought.

(b) A suspension shall take effect as
of the time specified in the order of the
Supervisor. Rental or minimum royalty
payments will be suspended during any
period of suspension of all operations and
production directed, or assented to, by
the Supervisor, beginning with the first
day of the lease month in which the
suspension of operations and production
becomes effective or, if the suspension of
operations and production becomes ef-
fective on any date other than the first
day of a lease month, beginning with the
first day of the lease month following
such effective date. The suspension of
rental or minimum royalty payments
shall end on the first day of the
lease month in which operations or
production is resumed. Where rentals
are creditable against royalties and
have been paid in advance, proper
credit will be allowed on the next rental
or royalty due under the lease.

§ 3205.3-6
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(c) No lease shall be deemed to expire
by reason of a suspension of either oper-
ations or production, pursuant to any
order or assent of the Supervisor.

(d) If there is a well on the leased
premises capable of producing geother-
mal resources and all operations and
production are suspended pursuant to
any order of the Supervisor, approval of
recommencement of drilling operations
will terminate the suspension as to oper-
ations but not as to production, and will
terminate both the period of suspension
of rental and minimum royalty pay-
ments provided in paragraph (b) of this
section and the period of suspension for
which an equivalent extension will be
granted. However, as provided in para-
graph (c) of this section, the lease will
not be deemed to expire so long as the
suspension of operations or production
remains in effect.

(e) The relief authorized under this
section may also be obtained for any
leases included within an approved unit
or cooperative plan of development and
operation.

(f) See 30 CFR 270.17 for regulations
concerning action of the Supervisor on
applications filed pursuant to this
section.
§ 3205.3-9 Readjustments.

The rentals and royalties of any geo-
thermal lease may be readjusted at not
less than 20-year intervals beginning 35
years after the date geothermal steam
is produced as determined by the Super-
visor. In the event of any such read-
justment neither the rental nor royalty
paid during the preceding period shall
be increased by more than 50 per centum,
and in no event shall the royalty payable
exceed 221/2 per centum. Each geothermal
lease shall provide for such readjustment.
The Supervisor will give notice of any
proposed readjustment of rental or
royalties. Unless the lessee relinquishes
the lease within 30 days after receipt of
such notice, he shall conclusively be
deemed to have agreed to such terms
and conditions. If the lessee files a pro-
test, and no agreement can be reached
between the authorized officer and the
lessee within a period of 60 days, the
lease may be terminated by either party,
subject to the provisions of § 3000.4 of
this chapter. If the lessee files a protest
to the proposed readjusted terms and
conditions, the existing terms and con-
ditions will remain in effect until there

has been an agreement between the au-
thorized officer and the lessee on the new
terms and conditions to be applied to the
lease or until the lease is terminated,
except payments of any proposed read-
justed rentals and royalties must be paid
in the timely manner prescribed in these
regulations and may be paid under pro-
test. The readjusted terms and con-
ditions will be effective as of the end of
the term being adjusted.
§ 3205.4 Rental and minimum royalty

liability of lands committed to coop-
erative or unit plans.

§ 3205.4-1 Prior to production.
All lands within any lease committed

to an approved cooperative or unit plan
shall at all times prior to production
on any of the lands so committed remain
subject to rental in accordance with
§ 3205.3.
§ 3205.4-2 After production.

As soon as production is obtained on
or for any lands included in an approved
cooperative or unit plan those lands
which are included within the partici-
pating area of the producing well shall
become liable for royalties in accord-
ance with Subpart 3205. All other unit-
ized lands, shall remain subject to rental
in accordance with § 3205.3.

Subpart 3206-Lease Bonds
§ 3206.1 Types of bonds and filing.
§ 3206.1-1 Types of bonds.

(a) Bonds shall be either corporate
surety bonds or personal bonds except
that bonds with individual sureties may
be furnished for the protection of the
entryman or owner of the surface rights.

(b) Lease compliance bond. The ap-
plicant for a noncompetitive lease or the
successful bidder for a competitive lease
must furnish, prior to the issuance of the
lease, and thereafter maintain a bond
of not less than $10,000 conditioned on
compliance with all the terms of the
lease.

(c) Protection bond. A lessee will be
required, prior to entry on the leased
lands, to furnish and maintain a bond
of not less than $5,000 for indemnifica-
tion for all damages occasioned to per-
sons or property as the result of lease
operations.
§ 3206.1-2 Filing of bonds.

A single original copy of the bond on
forms approved by the Director must be

§ 3206.1-2
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filed in the proper BLM office. Bonds may
be filed with a noncompetitive lease ap-
plication to expedite action thereon,
or within 30 days after receipt of notice
by the applicant of the bond requirement,
or as required and directed by the au-
thorized officer. For unit bond forms see
30 CFR Part 271.
§ 3206.2 Termination of period of lia-

bility.
The period of liability of any bond

will not be terminated until all lease
terms and conditions have been fulfilled.
§ 3206.3 Operator's bond.
§ 3206.3-1 Compliance.

An operator, or, if there are more than
one for different portions of the lease,
each operator may furnish a general
lease bond of not less than $10,000 in
his own name as principal on the bond in
lieu of the lessee. Where there is more
than operator's bond affecting a single
lease, each such bond must be condi-
tioned upon compliance with all lease
terms for the entire leasehold.
§ 3206.3-2 Approval.

An operator's bond will not be accepted
unless the operator holds an operating
agreement which has been approved by
the Department or has pending an op-
erating agreement in proper condition for
approval. The mere designation as op-
erator will not suffice.
§ 3206.3-3 Default.

Where a bond is furnished by an op-
erator, suit may be brought thereon with-
out joining the lessee if he is not a party
to the bond.

§ 3206.4 Personal bond or corporate
bond.

§ 3206.4-1 Amount.
In lieu of a surety bond, a personal

bond in a like amount may be given by
the obligor with the deposit as security
therefor of negotiable bonds of the
United States of a par value equal to the
amount specified in the bond.

§ 3206.4-2 Deposit of securities.
Personal bonds must be accompanied

by a deposit of negotiable Federal securi-
ties in a sum equal at their par value to
the amount of the bond and by a proper
conveyance to the Secretary of full au-
thority to sell such securities in case of
default in the performance of the con-
ditions of the lease bond.

§ 3206.4-3 Qualified corporate sureties.
Treasury lists: A list of companies.

holding certificates of authority from
the Secretary of the Treasury under
the Act of July 30, 1947 (6 U.S.C. 6-13),
as acceptable sureties on Federal bonds
is published in the FEDERAL REGISTER
annually.
§ 3206.5 Nationwide bond.

In lieu of bonds required under any of
the preceding paragraphs, the holder
of leases or of operating agreements ap-
proved by the Department or holder of
operating rights by virtue of being desig-
nated operator or agent by the lessee
pending departmental approval of op-
erating agreements may furnish a bond
the amount of which must be not less
than $150,000 for full nationwide cover-
age for all geothermal leases.
§ 3206.6 Statewide bond.

In lieu of any of the bonds required by
the preceding paragraphs, the holder of
leases or of operating agreements ap-
proved by the Department or holder of
operating rights by virtue of being desig-
nated operator or agent by the lessee
pending Departmental approval of oper-
ating agreements, may furnish a state-
wide bond, applicable to the State in
which the leases are situated, the amount
of which must be not less than $50,000.
§ 3206.7 Default.
§ 3206.7-1 Payment by surety.

Where upon a default the surety makes
payment to the Government of any in-
debtedness due under a lease, the face
amount of the surety bond and the
surety's liability thereunder shall be re-
duced by the amount of such payment.
§ 3206.7-2 Penalty.

Thereafter, upon penalty of cancella-
tion of all of the leases covered by that
bond, the principal shall post a new na-
tionwide bond in the amount of $150,000
or a new statewide bond in the amount
of $50,000 as the case may be, within
6 months after notice, or within such
shorter period as the authorized officer
may fix. However, in lieu thereof, the
principal may within that time file sep-
arate bonds for each lease.
§ 3206.8 Applicability of provisions to

existing bonds.
The provisions of these regulations

may be made applicable to any oil and

§ 3206.2
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gas nationwide or statewide bond in
force at the effective date of these reg-
ulations by filing in the proper BLM of-
fice a written consent to that effect and
an agreement to be bound by the provi-
sions hereof executed by the principal
and the surety. Upon receipt thereof the
bond will be deemed to be subject to the
provisions of these regulations.

Subpart 3207-[ Reserved ]
Subpart 3208-[ Reserved]

Subpart 3209-Geothermal Resources
Exploration Operations

§ 3209.0-1 Purposes.
(a) The regulations in this Subpart

establish procedures to be followed in
conducting exploration operations on the
public land for geothermal resources.
The regulations in this subpart are not
applicable to exploration operations con-
ducted pursuant to a geothermal re-
sources lease.

(b) The rights obtained under this
subpart do not include an exclusive right
to prospect for geothermal resources on
the land described in a Notice of Intent or
any preference right to a geothermal
resources lease.
§ 3209.0-2 Objectives.

The regulations in this Subpart en-
courage exploration of the public lands
for geothermal resources in a manner
that is consistent with the management
policy set forth in § 1725.3 of this chap-
ter. No exploration operations will be
allowed if the authorized officer deter-
mines that such operations would be in-
consistent with that policy. The author-
ized officer may suspend or terminate
exploration operations upon due notice to
the operator at any time if he determines
that there is non-compliance with the
terms and conditions of the Notice of
Intent.

§ 3209.0-5 Definitions.
As used in this subpart:
(a) "Exploration operations" means

any activity relating to the search for
evidence of geothermal resources which
requires physical presence upon public
lands and which may result in damage to
public lands or resources thereon. It in-
cludes, but is not limited to, geophysical
operations, drilling of shallow tempera-
ture gradient wells, construction of roads
and trails, and cross-country transit by
vehicle over public lands. It does not in-
clude the casual use of public lands for

geothermal resources exploration. It does
not include core drilling for subsurface
geologic information, except drilling of
shallow temperature gradient wells, or
drilling for geothermal resources; these
activities will be authorized only by the
issuance of a geothermal resources lease.
The regulations in this Subpart, however,
are not intended to prevent drilling
operations necessary for placing explo-
sive charges for seismic exploration, nor
do they affect the exclusive right of a
lessee to drill for geothermal resources
upon the land subject to his lease.

(b) "Notice of Intent" means a "No-
tice of Intent and Permit to Conduct
Exploration Operations (Geothermal
Resources) ."

(c) "Public lands" means lands owned
by the United States ana administered by
the Bureau of Land Management. It does
not include a retained mineral interest in
lands, title to which has passed from the
United States.

(d) "Casual use" means activities that
involve practices which do not ordinarily
lead to any appreciable disturbance or'
damage to lands, resources, and improve-
ments. For example, activities which do
not involve use of heavy equipment or
explosives and which do not involve ve-
hicle movement except over established
roads and trails are "casual use."

§ 3209.1 Notice of intent and permit to
conduct exploration operations (Geo-
thermal Resources).

§ 3209.1-1 Application.
(a) Forms and where filed. Any per-

sons desiring to conduct exploration
operations under the regulations of this
subpart shall, prior to entry upor the
lands, file for approval with the author-
ized officer for the district in which the
public lands are located a Notice of In-
tent on a form approved by the Director.

(b) Requirements. The Notice of In-
tent will contain the followhig:

(1) The name and address, including
zip code, both of the person, association,
or corporation for whom the operations
will be conducted and of the person who
will be in charge of the actual explora-
tion activities;

(2) a statement that the signers agree
that exploration operations will be con-
ducted pursuant to the terms and condi-
tions listed on the approved form;

(3) a brief description of the type of
operations which will be undertaken;

(4) a description of the lands to be
explored by township;

§ 3209.1 -1
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(5) a map or maps, available from
state or Federal sources, showing the
lands to be entered or disturbed by the
proposed exploration operations; and

(6) the approximate dates of the
commencement and termination of ex-
ploration operations.
§ 3209.1-2 Review of Notice of Intent.

The authorized officer will either ap-
prove or disapprove a Notice of Intent as
promptly as practicable, but in any event
within 30 calendar days after the date of
the filing of the Notice of Intent. If the
authorized officer shall disapprove a
Notice of Intent, he shall explain in writ-
ing to the applicant the reasons for
disapproval.
§ 3209.2 Exploration operations.

No exploration operations will be con-
ducted on public lands except pLrsuant
to the terms of a Notice of Intent which
has been approved by the authorized
officer.
§ 3209.3 Completion of operations.

Upon completion of the exploratory
operations, there shall be filed with the
authorized officer a "Notice of Comple-
tion of Exploration Operations." Within
90 days after the filing of such "Notice
of Completion," the authorized officer
shall notify the party who had conducted
compliance with all of the terms and
conditions set out by the regulations in
this Subpart and in the Notice of Intent,
or whether any additional measures must
be taken to rectify any damage to the
land, specifying the nature and extent
thereof.
§ 3209.4 Bond requirement.
§ 3209.4-1 General.

(a) Simultaneously with the filing of
the Notice of Intent, and before the entry
is made on the land, the party or parties
filing the Notice of Intent must file with
the authorized officer a surety company
bond for each exploration operation in
the amount of not less than $5,000, con-
ditioned upon the full and faithfu: com-
pliance with all of the terms and condi-
tions of the regulations in this Subpart
and of that Notice of Intent.

(b) A party will be excused from com-
pliance with the requirements of para-
graph (a) of this section if he possesses
either a nationwide bond in the amount
of not less than $50,000 covering all ex-

ploration operations or a statewide bond
in the amount of not less than $25,000
covering all exploration operations in
the State in which the lands on which
he has filed the Notice of Intent are
situated.
§ 3209.4-2 Riders to existing bond

forms.
Holders of nationwide and statewide

oil and gas exploration bonds shall
be permitted, in lieu of furnishing addi-
tional bonds, to amend their bonds
to include geothermal resources explora-
tion operations.
§ 3209.4-3 Termination of period of

liability.
The authorized officer will not give

his consent to the cancellation of the
bond if an individual bond was submitted
or to the termination of the period of
liability if a State or nationwide bond
was submitted, unless and until there
has been compliance with all of the terms
and conditions of the Notice of Intent.
Should the authorized officer fail to no-
tify the party within 90 days from the
filing of "Notice of Completion" that all
terms and conditions have been complied
with or that additional corrective meas-
ures must be taken to rehabilitate the
land, the period of liability under an
individual bond or the period of liability
for a particular exploration operation
under a State or nationwide bond shall
automatically terminate on the 91st day.

PART 3210-NONCOMPETITIVE
LEASES

Subpart 3210-Noncompetitive Leases; General
Sec.
3210.1 Availability of land.
3210.2-1 Application.
3210.2-2 Submission of applications.
3210.2-3 Withdrawal of application.
3210.2-4 Amendment to lease.
3210.3 Determination of priorities.
3210.4 Rejections.
Subpart 3211-Bureau Motion, Lands PreviouslyLeased for Geothermal Resources
3211.1 Releasing of formerly leased lands.
3211.2 Applications during simultaneous

filing periods.
3211.3 Insurance of leases for unit on posted

list.
AUTHOarry: 84 Stat. 1566, 30 U.S.C. 1001-

1025.
SOURCE: 38 FR 35093, Dec. 21, 1973, unless

otherwise noted.
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Judge to stay the effectiveness of a de-
cision subject to appeal pursuant to
paragraph (a) or (b) of this section
upon a request by an adversely affected
party or on the State Director's or Ad-
ministrative Law Judge's own initia-
tive. If a State Director or Administra-
tive Law Judge denies such a request,
the requester can petition for a stay of
the denial decision by filing a petition
with the Interior Board of Land Ap-
peals that addresses the standards de-
scribed above in this paragraph.

(d) Effect of appeal on compliance re-
quirements. Except as provided in para-
graph (d) of this section, any appeal
filed pursuant to paragraphs (a) and (b)
of this section shall not result in a sus-
pension of the requirement for compli-
ance with the order or decision from
which the appeal is taken unless the
Interior Board of Land Appeals deter-
mines that suspension of the require-
ments of the order or decision will not
be detrimental to the interests of the
lessor or upon submission and accept-
ance of a bond deemed adequate to in-
demnify the lessor from loss or dam-
age.

(e) Effect of appeal on assessments and
penalties. (1) Except as provided in
paragraph (d)(3) of this section, an ap-
peal filed pursuant to paragraph (a) of
this section shall suspend the accumu-
lation of additional daily assessments.
However, the pendency of an appeal
shall not bar the authorized officer
from assessing civil penalties under
§3163.2 of this title in the event the op-
erator has failed to abate the violation
which resulted in the assessment. The
Board of Land Appeals may issue ap-
propriate orders to coordinate the
pending appeal and the pending civil
penalty proceeding.

(2) Except as provided in paragraph
(d)(3) of this section, an appeal filed
pursuant to paragraph (b) of this sec-
tion shall suspend the accumulation of
additional daily civil penalties.

(3) When an appeal is filed under
paragraph (a) or (b) of this section, the
State Director may, within 10 days of
receipt of the notice of appeal, rec-
ommend that the Director reinstate
the accumulation of assessments and
daily civil penalties until such time as
a final decision is rendered or until the
violation is abated. The Director may,

if he/she determines that the public in-
terest requires it, reinstate such accu-
mulation(s) upon a finding that the
violation is causing or threatening im-
mediate substantial and adverse im-
pacts on public health and safety, the
environment, production accountabil-
ity, or royalty income. If the Director
does not act on the recommendation to
reinstate the accumulation(s) within 45
days of the filing of the notice of ap-
peal, the suspension shall continue.

(f) Judicial review. Any person who is
aggrieved by a final order of the Sec-
retary under this section may seek re-
view of such order in the United States
District Court for the judicial district
in which the alleged violation oc-
curred. Because section 109 of the Fed-
eral Oil and Gas Royalty Management
Act provides for judicial review of civil
penalty determinations only where a
person has requested a hearing on the
record, a waiver of such hearing pre-
cludes further review by the district
court. Review by the district court
shall be on the administrative record
only and not de novo. Such an action
shall be barred unless filed within 90
days after issuance of final decision as
provided in § 4.21 of this title.
[52 FR 5395, Feb. 20, 1987; 52 FR 10225, Mar. 31,
1987, as amended at 53 FR 17365, May 16, 1988;
57 FR 9013, Mar. 13, 1992]

PART 3180-ONSHORE OIL AND
GAS UNIT AGREEMENTS:
UNPROVEN AREAS

NOTE: Many existing unit agreements cur-
rently In effect specifically refer to the Unit-
ed States Geological Survey, USGS, Min-
erals Management Service, MMS, Super-
visor, Conservation Manager, Deputy Con-
servation Manager, Minerals Manager and
Deputy Minerals Manager in the body of the
agreements, as well as references to 30 CFR
part 221 or specific sections thereof. Those
references shall now be read in the context of
Secretarial Order 3087 and now mean either
the Bureau of Land Management or Minerals
Management Service, as appropriate.

Subpart 3180-Onshore Oil and Gas Unit
Agreements: General

Sec.
3180.0-1 Purpose.
3180.0-2 Policy.
3180.0-3 Authority.
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3180.0-5 Definitions.

Subpart 3181-Application for Unit
Agreement

3181.1 Preliminary consideration of unit
agreement.

3181.2 Designation of unit area; depth of
test well.

3181.3 Parties to unit agreement.
3181.4 Inclusion of non-Federal lands.
3181.5 Compensatory royalty payment for

unleased Federal land.
Subpart 3182-Qualificatons of Unit

Operator
3182.1 Qualifications of unit operator.

Subpart 3183-Filing and Approval of
Documents

3183.1
3183.2
3183.3
3183.4
3183.5
3183.6
3183.7

Where to file papers.
Designation of area.
Executed agreements.
Approval of executed agreement.
Participating area.
Plan of development.
Return of approved documents.

Subpart 3184 [Reserved]

Subpart 3185-Appeals
3185.1 Appeals.

Subpart 3186-Model Forms
3186.1 Model onshore unit agreement for

unproven areas.
3186.1-1 Model Exhibit "A."
3186.1-2 Model Exhibit "B."
3186.2 Model collective bond.
3186.3 Model for designation of successor

unit operator by working interest own-
ers.

3186.4 Model for change in unit operator by
assignment.

AUTHORITY: 30 U.S.C. 181 and 226.
SOURCE: 48 FR 26766, June 10, 1983, unless

otherwise noted. Redesignated at 48 FR 36587,
Aug. 12, 1983.

Subpart 3180-Onshore Oil and
Gas Unit Agreements: General

§3180.0-1 Purpose.
The regulations in this part prescribe

the procedures to be followed and the
requirements to be met by the owners
of any right, title or interest in Fed-
eral oil and gas leases (see §3160.0-5 of
this title) and their representatives
who wish to unite with each other, or
jointly or separately with others, in

§3180.0-6
collectively adopting and operating
under a unit plan for the development
of any oil or gas pool, field or like area,
or any part thereof. All unit agree-
ments on Federal leases are subject to
the regulations contained in part 3160
of this title, Onshore Oil and Gas Oper-
ations. All unit operations on non-Fed-
eral lands included within Federal unit
plans are subject to the reporting re-
quirements of part 3160 of this title.
(48 FR 36587, Aug. 12, 1983]

§3180.0-2 Policy.
Subject to the supervisory authority

of the Secretary of the Interior, the ad-
ministration of the regulations in this
part shall be under the jurisdiction of
the authorized officer. In the exercise
of his/her discretion, the authorized of-
ficer shall be subject to the direction
and supervisory authority of the Direc-
tor, Bureau of Land Management, who
may exercise the jurisdiction of the au-
thorized officer.
(48 FR 36587, Aug. 12, 1983]

§3180.0-3 Authority.
The Mineral Leasing Act, as amended

and supplemented (30 U.S.C. 181, 189,
226(e) and 226(j)), and Order Number
3087, dated December 3, 1982, as amend-
ed on February 7, 1983 (48 FR 8983),
under which the Secretary consoli-
dated and transferred the onshore min-
erals management functions of the De-
partment, except mineral revenue
functions and the responsibility for
leasing of restricted Indian lands, to
the Bureau of Land Management.
[48 FR 36587, Aug. 12, 1983]

§ 3180.0-5 Deflitions.
The following terms, as used in this

part or in any unit agreement approved
under the regulations in this part,
shall have the meanings here indicated
unless otherwise defined in such unit
agreement:

Federal lease. A lease issued under the
Act of February 25, 1920, as amended (30
U.S.C. 181, et seq.); the Act of May 21,
1930 (30 U.S.C. 351-359); the Act of Au-
gust 7, 1947 (30 U.S.C. 351, et seq.); or the
Act of November 16, 1981 (Pub. L. 97-98,
95 Stat. 1070).

Participating area. That part of a unit
area which is considered reasonably
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proven to be productive of unitized sub-
stances in paying quantities or which
is necessary for unit operations and to
which production is allocated in the
manner prescribed in the unit agree-
ment.

Unit area. The area described in an
agreement as constituting the land
logically subject to exploration and/or
development under such agreement.

Unitized land. Those lands and forma-
tions within a unit area which are com-
mitted to an approved agreement or
plan.

Unitized substances. Deposits of oil
and gas contained in the unitized land
which are recoverable in paying quan-
tities by operation under and pursuant
to an agreement.

Working interest. An interest held in
unitized substances or in lands con-
taining the same by virtue of a lease,
operating agreement, fee title, or oth-
erwise, under which, except as other-
wise provided in the agreement, the
owner of such interest is vested with
the right to explore for, develop, and
produce such substanices. The rights
delegated to the unit operator by the
unit agreement are not regarded as a
working interest.
(48 FR 26766, June 10, 1983. Redesignated and
amended at 48 FR 36587, Aug. 12, 1983; 51 FR
34603, Sept. 30, 19861

Subpart 3181 -Application for Unit
Agreement

§3181.1 Preliminary consideration of
unit agreement.

The model unit agreement set forth
in §3186.1 of this title, is acceptable for
use in unproven areas. Unique situa-
tions requiring special provisions
should be clearly identified, since these
and other special conditions may ne-
cessitate a modification of the model
unit agreement set forth in §3186.1 of
this title. Any proposed special provi-
sions or other modifications of the
model agreement should be submitted
for preliminary consideration so that
any necessary revision may be pre-
scribed prior to execution by the inter-
ested parties. Where Federal lands con-
stitute less than 10 percent of the total
unit area, a non-Federal unit agree-
ment may be used. Upon submission of
such an agreement, the authorized offl-
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cer will take appropriate action to
commit the Federal lands.

§3181.2 Designation of unit area;
depth of test well.

An application for designation of an
area as logically subject to develop-
ment under a unit agreement and for
determination of the depth of a test
well may be filed by a proponent of
such an agreement at the proper BLM
office. Such application shall be ac-
companied by a map or diagram on a
scale of not less than 2 inches to 1 mile,
outlining the area sought to be des-
ignated under this section. The Fed-
eral, State, Indian and privately owned
land should be indicated by distinctive
symbols or colors. Federal and Indian
oil and gas leases and lease applica-
tions should be identified by lease se-
rial numbers. Geologic information, in-
cluding the results of any geophysical
surveys, and any other available infor-
mation showing that unitization is
necessary and advisable in the public
interest should be furnished. If re-
quested, geologic, ' geophysical and
other related information so furnished
will be treated as confidential in ac-
cordance with the provisions of §3162.8
of this title. These data will be consid-
ered by the authorized officer and the
applicant will be informed of the deci-
sion reached. The designation of an
area, pursuant to an application filed
under this section, shall not create an
exclusive right to submit an agreement
for such area, nor preclude, the. inclu-
sion of such area or any party thereof
in another unit area.

§ 3181.3 Parties to unit agreement.
The owners of any right, title, or in-

terest in the oil and gas deposits to be
unitized are regarded as proper parties
to a proposed agreement. All such par-
ties must be invited to join the agree-
ment. If any party fails or refuses to
join the agreement, the proponent of
the agreement, at the time it is filed
for approval, must submit evidence of
reasonable effort made to obtain join-
der of such party and, when requested,
the reasons for such nonjoinders. The
address of each signatory party to the
agreement should be inserted below the
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signature. Each signature should be at-
tested by at least one witness if not no-
tarized. The signing parties may exe-
cute any number of counterparts of the
agreement with the same force and ef-
fect as if all parties signed the same
document, or may execute a ratifica-
tion or consent in a separate instru-
ment with like force and effect.

§3181.4 Inclusion of non-Federal
lands.

(a) Where State-owned land is to be
unitized with Federal lands, approval
of the agreement by appropriate State
officials must be obtained prior to its
submission to the proper BLM office
for final approval. When authorized by
the laws of the State in which the unit-
ized land is situated, appropriate provi-
sion may be made in the agreement,
recognizing such laws to the extent
that they are applicable to non-Federal
unitized land.

(b) When Indian lands are included,
modification of the unit agreement
will be required where appropriate. Ap-
proval of an agreement containing In-
dian lands by the Bureau of Indian Af-
fairs must be obtained prior to final ap-
proval by the authorized officer.

§3181.5 Compensatory royalty pay-
ment for unleased Federal land.

The unit agreement submitted by the
unit proponent for approval by the au-
thorized officer shall provide for pay-
ment to the Federal Government of a
12 percent royalty on production that
would be attributable to unleased Fed-
eral lands in a PA of the unit if said
lands were leased and committed to the
unit agreement. The value of produc-
tion subject to compensatory royalty
payment shall be determined pursuant
to 30 CFR part 206, provided that no ad-
ditional royalty shall be due on any
production subject to compensatory
royalty under this provision.
(58 FR 58632, Nov. 2, 1993, as amended at 59
FR 16999, Apr. 11, 1994]

Subpart 3182-Qualflcations of
Unit Operator

§3182.1 Qualifications of unit opera-
tor.

A unit operator must qualify as to
citizenship in the same manner as

§31834

those holding interests in Federal oil
and gas leases under the regulations at
subpart 3102 of this title. The unit op-
erator may be an owner of a working
interest in the unit area or such other
party as may be selected by the owners
of working interests. The unit operator
shall execute an acceptance of the du-
ties and obligations imposed by the
agreement. No designation of or change
in a unit operator will become effective
until approved by the authorized offi-
cer, and no such approval will be grant-
ed unless the successor unit operator is
deemed qualified to fulfill the duties
and obligations prescribed in the agree-
ment.

Subpart 3183-Filing and
Approval of Documents

§3183.1 Where to file papers.
All papers, instruments, documents,

and proposals submitted under this
part shall be filed in the proper BLM
office.
[48 FR 26766, June 10, 1983. Redesignated at 48
FR 36587, Aug. 12, 1983, and amended at 51 FR
34603, Sept. 30, 1986]

§ 3183.2 Designation of area.
An application for designation of a

proposed unit area and determination
of the required depth of test well(s)
shall be filed in duplicate. A like num-
ber of counterparts should be filed of
any geologic data and any other infor-
mation submitted in support of such
application.

§3183.3 Executed agreements.
Where a duly executed agreement is

submitted for final approval, a mini-
mum of four signed counterparts
should be filed. The number of counter-
parts to be filed for supplementing,
modifying, or amending an existing
agreement, including change of unit
operator, designation of new unit oper-
ator, establishment or revision of a
participating area, and termination
shall be prescribed by the authorized
officer.
§3183.4 Approval of executed agree-

ment.
(a) A unit agreement shall be ap-

proved by the authorized officer upon a
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determination that such agreement is
necessary or advisable in the public in-
terest and is for the purpose of more
properly conserving natural resources.
Such approval shall be incorporated in
a Certification-Determination docu-
ment appended to the agreement (see
§3186.1 of this part for an example), and
the unit agreement shall not be deemed
effective until the authorized officer
has executed the Certification-Deter-
mination document. No such agree-
ment shall be approved unless the par-
ties signatory to the agreement hold
sufficient interests in the unit area to
provide reasonably effective control of
operations.

(b) The public interest requirement
of an approved unit agreement for
unproven areas shall be satisfied only
if the unit operator commences actual
drilling operations and thereafter dili-
gently prosecutes such operations in
accordance with the terms of said
agreement. If an application is received
for voluntary termination of a unit
agreement for an unproven area during
its fixed term or such an agreement
automatically expires at the end of its
fixed term without the public interest
requirement having been satisfied, the
approval of that agreement by the au-
thorized officer and lease segregations
and extensions under §3107.3-2 of this
title shall be invalid, and no Federal
lease shall be eligible for extensions
under §3107.4 of this title.

(c) Any modification of an approved
agreement shall require the prior ap-
proval of the authorized officer.

[53 FR 17365, May 16, 1988, as amended at 58
FR 58633, Nov. 2, 1993]

§3183.5 Participating area.
Two counterparts of a substantiating

geologic report, including structure-
contour map, cross sections, and perti-
nent data, shall accompany each appli-
cation for approval of a participating
area or revision thereof under an ap-
proved agreement.
[48 FR 26766, June 10, 1983. Redesignated at 48
FR 36587, Aug. 12, 1983, and further redesig-
nated at 53 FR 17365, May 16, 1988]

§ 3183.6 Plan of development.
Three counterparts of all plans of de-

velopment and operation shall be sub-
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mitted for approval under an approved
agreement.
(48 FR 26766, June 10, 1983. Redesignated at 48
FR 36587, Aug. 12, 1983, and further redesig-
nated at 53 FR 17365, May 16, 1988]

§3183.7 Return of approved docu-
ments.

One approved counterpart of each in-
strument or document submitted for
approval will be returned to the unit
operator by the authorized officer or
his representative, together with such
additional counterparts as may have
been furnished for that purpose.
[48 FR 26766, June 10, 1983. Redesignated at 48
FR 36587, Aug. 12, 1983, and amended at 51 FR
34603, Sept. 30, 1986. Further redesignated at
53 FR 17365, May 16, 1988]

Subpart 3184 [Reserved]
Subpart 3185-Appeals

§3185.1 Appeals.
Any party adversely affected by an

instruction, order, or decision issued
under the regulations in this part may
request an administrative review be-
fore the State Director under §3165.3 of
this title. Any party adversely affected
by a decision of the State Director
after State Director review may appeal
that decision as provided in part 4 of
this title.
[58 FR 58633, Nov. 2, 1993]

Subpart 3186-Model Forms
§3186.1 Model onshore unit agreement

for unproven areas.

Introductory Section

1 ENABLING ACT AND REGULATIONS.
2 UNIT AREA.
3 UNITIZED LAND AND UNITIZED SUB-

STANCES.
4 UNIT OPERATOR.
5 RESIGNATION OR REMOVAL OF UNIT

OPERATOR.
6 SUCCESSOR UNIT OPERATOR.
7 ACCOUNTING PROVISIONS AND UNIT

OPERATING AGREEMENT.
8 RIGHTS AND OBLIGATIONS OF UNIT

OPERATOR.
9 DRILLING TO DISCOVERY.
10 PLAN OF FURTHER DEVELOPMENT

AND OPERATION.
11 PARTICIPATION AFTER DISCOVERY.
12 ALLOCATION OF PRODUCTION.
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13 DEVELOPMENT OR OPERATION OF

NONPARTICIPATING LAND OR FOR-
MATIONS.

14 ROYALTY SETTLEMENT.
15 RENTAL SETTLEMENT.
16 CONSERVATION.
17 DRAINAGE.
18 LEASES AND CONTRACTS CON-

FORMED AND EXTENDED.
19 CONVENANTS RUN WITH LAND.
20 EFFECTIVE DATE AND TERM.
21 RATE OF PROSPECTING, DEVELOP-

MENT, AND PRODUCTION.
22 APPEARANCES.
23 NOTICES.
24 NO WAIVER OF CERTAIN RIGHTS.
25 UNAVOIDABLE DELAY.
26 NONDISCRIMINATION.
27 LOSS OF TITLE.
28 NONJOINDER AND SUBSEQUENT

JOINDER.
29 COUNTERPARTS.
30 SURRENDER.'
31 TAXES. 1
32 NO PARTNERSHIP. 1

Concluding Section IN WITNESS WHERE-
OF.

General Guidelines.
Certification-Determination.

UNIT AGREEMENT FOR THE DEVEL-
OPMENT AND OPERATION OF THE

Unit area
County of
State of
No.

This agreement, entered into as of the
day of - , 19- by and between the

parties subscribing, ratifying, or consenting
hereto, and herein referred to as the "parties
hereto,"
WITNESSETH:

WHEREAS, the parties hereto are the own-
ers of working, royalty, or other oil and gas
interests in the unit area subject to this
agreement; and

WHEREAS, the Mineral Leasing Act of
February 25, 1920, 41 Stat. 437, as amended, 30
U.S.C. Sec. 181 et seq., authorizes Federal les-
sees and their representatives to unite with
each other, or jointly or separately with oth-
ers, in collectively adopting and operating
under a unit plan of development or oper-
ations of any oil and gas pool, field, or like
area, or any part thereof for the purpose of
more properly conserving the natural re-
sources thereof whenever determined and
certified by the Secretary of the Interior to

'Optional sections (in addition the penul-
timate paragraph of Section 9 is to be in-
cluded only when more than one obligation
well is required and paragraph (h) of section
18 is to be used only when applicable).

§3186.1
be necessary or advisable in the public inter-
est; and

WHEREAS, the parties hereto hold suffi-
cient Interests in the Unit Area
covering the land hereinafter described to
give reasonably effective control of oper-
ations therein; and

WHEREAS, It Is the purpose of the parties
hereto to conserve natural resources, pre-
vent waste, and secure other benefits obtain-
able through development and operation of
the area subject to this agreement under the
terms, conditions, and limitations herein set
forth;

NOW, THEREFORE, in consideration of
the premises and the promises herein con-
tained, the parties hereto commit to this
agreement their respective interests in the
below-defined unit area, and agree severally
among themselves as follows:

1. ENABLING ACT AND REGULATIONS.
The Mineral Leasing Act of February 25,
1920, as amended, supra, and all valid perti-
nent regulations including operating and
unit plan regulations, heretofore issued
thereunder or valid, pertinent, and reason-
able regulations hereafter Issued thereunder
are accepted and made a part of this agree-
ment as to Federal lands, provided such reg-
ulations are not inconsistent with the terms
of this agreement; and as to non-Federal
lands, the oil and gas operating regulations
in effect as of the effective date hereof gov-
erning drilling and producing operations, not
inconsistent with the terms hereof or the
laws of the State in which the non-Federal
land is located, are hereby accepted and
made a part of this agreement.

2. UNIT AREA. The area specified on the
map attached hereto marked Exhibit A is
hereby designated and recognized as con-
stituting the unit area, containing
acres, more or less.

Exhibit A shows, in addition to the bound-
ary of the unit area, the boundaries and
identity of tracts and leases in said area to
the extent known to the Unit Operator. Ex-
hibit B attached hereto is a schedule show-
ing to the extent known to the Unit Opera-
tor, the acreage, percentage, and kind of
ownership of oil and gas interests in all lands
in the unit area. However, nothing herein or
in Exhibits A or B shall be construed as a
representation by any party hereto as to the
ownership of any interest other than such In-
terest or Interests as are shown in the Exhib-
its as owned by such party. Exhibits A and B
shall be revised by the Unit Operator when-
ever changes in the unit area or in the own-
er-hip interests in the individual tracts
render such revision necessary, or when re-
quested by the Authorized Officer, herein-
after referred to as AO and not less than four
copies of the revised Exhibits shall be filed
with the proper BLM office.

The above-described unit area shall when
practicable be expanded to include therein
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any additional lands or shall be contracted
to exclude lands whenever such expansion or
contraction is deemed to be necessary or ad-
visable to conform with the purposes of this
agreement. Such expansion or contraction
shall be effected in the following manner:

(a) Unit Operator, on its own motion (after
preliminary concurrence by the AO), or on
demand of the AO, shall prepare a notice of
proposed expansion or contraction describing
the contemplated changes in the boundaries
of the unit area, the reasons therefor, any
plans for additional drilling, and the pro-
posed effective date of the expansion or con-
traction, preferably the first day of a month
subsequent to the date of notice.

(b) Said notice shall be delivered to the
proper BLM office, and copies thereof mailed
to the last known address of each working
interest owner, lessee and lessor whose inter-
ests are affected, advising that 30 days will
be allowed for submission to the Unit Opera-
tor of any objections.

(c) Upon expiration of the 30-day period
provided in the preceding item (b) hereof,
Unit Operator shall file with the AO evidence
of mailing of the notice of expansion or con-
traction and a copy of any objections thereto
which have been filed with Unit Operator, to-
gether with an application in triplicate, for
approval of such expansion or contraction
and with appropriate joinders.

(d) After due consideration of all pertinent
information, the expansion or contraction
shall, upon approval by the AO, become ef-
fective as of the date prescribed in the notice
thereof or such other appropriate date.

(e) All legal subdivisions of lands (i.e., 40
acres by Government survey or its nearest
lot or tract equivalent; in instances of irreg-
ular surveys, unusually large lots or tracts
shall be considered in multiples of 40 acres or
the nearest aliquot equivalent thereof), no
parts of which are in or entitled to be in a
participating area on or before the fifth an-
niversary of the effective date of the first
initial participating area established under
this unit agreement, shall be eliminated
automatically from this agreement, effective
as of said fifth anniversary, and such lands
shall no longer be a part of the unit area and
shall no longer be subject to this agreement,
unless diligent drilling operations are In
progress on unitized lands not entitled to
participation on said fifth anniversary, in
which event all such lands shall remain sub-
ject hereto for so long as such drilling oper-
ations are continued diligently, with not
more than 90-days time elapsing between the
completion of one such well and the com-
mencement of the next such well. All legal
subdivisions of lands not entitled to be in a
participating area within 10 years after the
effective date of the first initial participat-
ing area approved under this agreement shall
be automatically eliminated from this agree-
ment as of said tenth anniversary. The Unit
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Operator shall, within 90 days after the effec-
tive date of any elimination hereunder, de-
scribe the area so eliminated to the satisfac-
tion of the AO and promptly notify all par-
ties in interest. All lands reasonably proved
productive of unitized substances in paying
quantities by diligent drilling operations
after the aforesaid 5-year period shall be-
come participating in the same manner as
during said first 5-year period. However,
when such diligent drilling operations cease,
all nonparticipating lands not then entitled
to be in a participating area shall be auto-
matically eliminated effective as the 91st
day thereafter.

Any expansion of the unit area pursuant to
this section which embraces lands thereto-
fore eliminated pursuant to this subsection
2(e) shall not be considered automatic com-
mitment or recommitment of such lands. If
conditions warrant extension of the 10-year
period specified in this subsection, a single
extension of not to exceed 2 years may be ac-
complished by consent of the owners of 90
percent of the working interest in the cur-
rent nonparticipating unitized lands and the
owners of 60 percent of the basic royalty in-
terests (exclusive of the basic royalty inter-
ests of the United States) in nonparticipat-
ing unitized lands with approval of the AO,
provided such extension application is sub-
mitted not later than 60 days prior to the ex-
piration of said 10-year period.

3. UNITIZED LAND AND UNITIZED SUB-
STANCES. All land now or hereafter com-
mitted to this agreement shall constitute
land referred to herein as "unitized land" or
"land subject to this agreement." All oil and
gas in any and all formations of the unitized
land are unitized under the terms of this
agreement and herein are called "unitized
substances."

4. UNIT OPERATOR. is hereby
designated as Unit Operator and by signa-
ture hereto as Unit Operator agrees and con-
sents to accept the duties and obligations of
Unit Operator for the discovery, develop-
ment, and production of unitized substances
as herein provided. Whenever reference is
made herein to the Unit Operator, such ref-
erence means the Unit Operator acting in
that capacity and not as an owner of interest
in unitized substances, and the term "work-
ing interest owner" when used herein shall
include or refer to Unit Operator as the
owner of a working interest only when such
an interest is owned by it.

5. RESIGNATION OR REMOVAL OF UNIT
OPERATOR. Unit Operator shall have the
right to resign at any time prior to the es-
tablishment of a participating area or areas
hereunder, but such resignation shall not be-
come effective so as to release Unit Operator
from the duties and obligations of Unit Oper-
ator and terminate Unit Operator's rights as
such for a period of 6 months after notice of
intention to resign has been served by Unit

Add.027

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 103 of 186



Bureau of Land Management, Interior
Operator on all working interest owners and
the AO and until all wells then drilled here-
under are placed in a satisfactory condition
for suspension or abandonment, whichever is
required by the AO, unless a new Unit Opera-
tor shall have been selected and approved
and shall have taken over and assumed the
duties and obligations of Unit Operator prior
to the expiration of said period.

Unit Operator shall have the right to re-
sign In like manner and subject to like limi-
tations as above provided at any time after
a participating area established hereunder is
in existence, but in all instances of resigna-
tion or removal, until a successor Unit Oper-
ator is selected and approved as hereinafter
provided, the working interest owners shall
be jointly responsible for performance of the
duties of Unit Operator, and shall not later
than 30 days before such resignation or re-
moval becomes effective appoint a common
agent to represent them in any action to be
taken hereunder.

The resignation of Unit Operator shall not
release Unit Operator from any liability for
any default by it hereunder occurring prior
to the effective date of its resignation.

The Unit Operator may, upon default or
failure in the performance of its duties or ob-
ligations hereunder, be subject to removal by
the same percentage vote of the owners of
working interests as herein provided for the
selection of a new Unit Operator. Such re-
moval shall be effective upon notice thereof
to the AO.

The resignation or removal of Unit Opera-
tor under this agreement shall not terminate
its right, title, or interest as the owner of
working interest or other interest in unit-
ized substances, but upon the resignation or
removal of Unit Operator becoming effective,
such Unit Operator shall deliver possession
of all wells, equipment, materials, and ap-
purtenances used in conducting the unit op-
erations to the new duly qualified successor
Unit Operator or to the common agent, if no
such new Unit Operator is selected to be used
for the purpose of conducting unit operations
hereunder. Nothing herein shall be construed
as authorizing removal of any material,
equipment, or appurtenances needed for the
preservation of any wells.

6. SUCCESSOR UNIT OPERATOR. When-
ever the Unit Operator shall tender his or its
resignation as Unit Operator or shall be re-
moved as hereinabove provided, or a change
of Unit Operator is negotiated by the work-
Ing Interest owners, the owners of the work-
ing interests according to their respective
acreage interests in all unitized land shall,
pursuant to the Approval of the Parties re-
quirements of the unit operating agreement,
select a successor Unit Operator. Such selec-
tion shall not become effective until:

(a) a Unit Operator so selected shall accept
in writing the duties and responsibilities of
Unit Operator, and

§3186.1
(b) the selection shall have been approved

by the AO.
If no successor Unit Operator is selected

and qualified as herein provided, the AO at
his election may declare this unit agreement
terminated.

7. ACCOUNTING PROVISIONS AND UNIT
OPERATING AGREEMENT. If the Unit Op-
erator is not the sole owner of working inter-
ests, costs and expenses incurred by Unit Op-
erator in conducting unit operations here-
under shall be paid and apportioned among
and borne by the owners of working inter-
ests, all in accordance with the agreement or
agreements entered into by and between the
Unit Operatnr and the owners of working in-
terests, whether one or more, separately or
collectively. Any agreement or agreements
entered into between the working interest
owners and the Unit Operator as provided in
this section, whether one or more, are herein
referred to as the "unit operating agree-
ment." Such unit operating agreement shall
also provide the manner in which the work-
ing Interest owners shall be entitled to re-
ceive their respective proportionate and allo-
cated share of the benefits accruing hereto in
conformity with their underlying operating
agreements, leases, or other independent
contracts, and such other rights and obliga-
tions as between Unit Operator and the
working Interest owners as may be agreed
upon by Unit Operator and the working in-
terest owners; however, no such unit operat-
Ing agreement shall be deemed either to
modify any of the terms and conditions of
this unit agreement or to relieve the Unit
Operator of any right or obligation estab-
lished under this unit agreement, and in case
of any inconsistency or conflict between this
agreement and the unit operating agree-
ment, this agreement shall govern. Two cop-
ies of any unit operating agreement executed
pursuant to this section shall be filed in the
proper BLM office prior to approval of this
unit agreement.

8. RIGHTS AND OBLIGATIONS OF UNIT
OPERATOR. Except as otherwise specifically
provided herein, the exclusive right, privi-
lege, and duty of exercising any and all
rights of the parties hereto which are nec-
essary or convenient for prospecting for, pro-
ducing, storing, allocating, and distributing
the unitized substances are hereby delegated
to and shall be exercised by the Unit Opera-
tor as herein provided. Acceptable evidence
of title to said rights shall be deposited with
Unit Operator and, together with this agree-
ment, shall constitute and define the rights,
privileges, and obligations of Unit Operator.
Nothing herein, however, shall be construed
to transfer title to any land or to any lease
or operating agreement, it being understood
that under this agreement the Unit Opera-
tor, in its capacity as Unit Operator, shall
exercise the rights of possession and use
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vested in the parties hereto only for the pur-
poses herein specified.

9. DRILLING TO DISCOVERY. Within 6
months after the effective date hereof, the
Unit Operator shall commence to drill an
adequate test well at a location approved by
the AO, unless on such effective date a well
is being drilled in conformity with the terms
hereof, and thereafter continue such drilling
diligently until the - formation has
been tested or until at a lesser depth unit-
ized substances shall be discovered which can
be produced in paying quantities (to wit:
quantities sufficient to repay the costs of
drilling, completing, and producing oper-
ations, with a reasonable profit) or the Unit
Operator shall at any time establish to the
satisfaction of the AO that further drilling of
said well would be unwarranted or Imprac-
ticable, provided, however, that Unit Opera-
tor shall not in any event be required to drill
said well to a depth in excess of - feet.
Until the discovery of unitized substances
capable of being produced in paying quan-
tities, the Unit Operator shall continue drill-
ing one well at a time, allowing not more
than 6 months between the completion of
one well and the commencement of drilling
operations for the next well, until a well ca-
pable of producing unitized substances in
paying quantities is completed to the satis-
faction of the AO or until It is reasonably
proved that the unitized land is Incapable of
producing unitized substances in paying
quantities In the formations drilled here-
under. Nothing in this section shall be
deemed to limit the right of the Unit Opera-
tor to resign as provided in Section 5, hereof,
or as requiring Unit Operator to commence
or continue any drilling during the period
pending such resignation becoming effective
in order to comply with the requirements of
this section.

The AO may modify any of the drilling re-
quirements of this section by granting rea-
sonable extensions of time when, in his opin-
ion, such action is warranted.2 9a. Multiple well requirements. Notwith-
standing anything in this unit agreement to
the contrary, except Section 25, UNAVOID-
ABLE DELAY, - wells shall be drilled
with not more than 6-months time elapsing
between the completion of the first well and
commencement of drilling operations for the
second well and with not more than 6-
months time elapsing between completion of
the second well and the commencement of
drilling operations for the third well, . . . re-
gardless of whether a discovery has been
made in any well drilled under this provi-
sion. Both the initial well and the second
well must be drilled in compliance with the
above specified formation or depth require-
ments in order to meet the dictates of this
section; and the second well must be located
a minimum of - miles from the initial
well in order to be accepted by the AO as the
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second unit test well, within the meaning of
this section. The third test well shall be dili-
gently drilled, at a location approved by the
AO, to test the - formation or to a depth
of - feet. whichever is the lesser, and must
be located a minimum of - miles from
both the initial and the second test wells.
Nevertheless, In the event of the discovery of
unitized substances in paying quantities by
any well, this unit agreement shall not ter-
minate for failure to complete the - well
program, but the unit area shall be con-
tracted automatically, effective the first day
of the month following the default, to elimi-
nate by subdivisions (as defined in Section
2(e) hereof) all lands not then entitled to be
in a participating area.2

Until the establishment of a participating
area, the failure to commence a well subse-
quent to the drilling of the initial obligation
well, or in the case of multiple well require-
ments, if specified, subsequent to the drilling
of those multiple wells, as provided for in
this (these) section(s), within the time al-
lowed including any extension of time grant-
ed by the AO, shall cause this agreement to
terminate automatically. Upon failure to
continue drilling diligently any well other
than the obligation well(s) commenced here-
under, the AO may, after 15 days notice to
the Unit Operator, declare this unit agree-
ment terminated. Failure to commence drill-
ing the initial obligation well, or the first of
multiple obligation wells, on time and to
drill it diligently shall result In the unit
agreement approval being declared invalid ab
initio by the AO. In the case of multiple well
requirements, failure to commence drilling
the required multiple wells beyond the first
well, and to drill them diligently, may result
in the unit agreement approval being de-
clared invalid ab initio by the AO;

10. PLAN OF FURTHER DEVELOPMENT
AND OPERATION. Within 6 months after
completion of a well capable of producing
unitized substances in paying quantities, the
Unit Operator shall submit for the approval
of the AO an acceptable plan of development
and operation for the unitized land which,
when approved by the authorized officier,
shall constitute the further drilling and de-
velopment obligations of the Unit Operator
under this agreement for the period specified
therein. Thereafter. from time to time before
the expiration of any existing plan, the Unit
Operator shall submit for the approval of the
AO a plan for an additional specified period
for the development and operation of the
unitized land. Subsequent plans should nor-
mally be filed on a calender year basis not
later than March 1 each year. Any proposed
modification or addition to the existing plan
should be filed as a supplement to the plan.

2 Provisions to be Included only when a
multiple well obligation is required.
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Any plan submitted pursuant to this sec-

tion shall provide for the timely exploration
of the unitized area, and for the diligent
drilling necessary for determination of the
area or areas capable of producing unitized
substances in paying quantities in each and
every productive formation. This plan shall
be as complete and adequate as the AO may
determine to be necessary for timely devel-
opment and proper conservation of the oil
and gas resources in the unitized area and
shall:

(a) Specify the number and locations of
any wells to be drilled and the proposed
order and time for such drilling; and

(b) Provide a summary of operations and
production for the previous year.

Plans shall be modified or supplemented
when necessary to meet changed conditions
or to protect the interests of all parties to
this agreement. Reasonable diligence shall
be exercised in complying with the obliga-
tions of the approved plan of development
and operation. The AO is authorized to grant
a reasonable extension of the 6-month period
herein prescribed for submission of an initial
plan of development and operation where
such action is Justified because of unusual.
conditions or circumstances.

After completion of a well capable of pro-
ducing unitized substances in paying quan-
tities, no further wells, except such as may
be necessary to afford protection against op-
erations not under this agreement and such
as may be specifically approved by the AO,
shall be drilled except in accordance with an
approved plan of development and operation.

11. PARTICIPATION AFTER DISCOVERY.
Upon completion of a well capable of produc-
ing unitized substances in paying quantities,
or as soon thereafter as required by the AO,
the Unit Operator shall submit for approval
by the AO, a schedule, based on subdivisions
of the public-land survey or aliquot parts
thereof, of all land then regarded as reason-
ably proved to be productive of unitized sub-
stances in paying quantities. These lands
shall constitute a participating area on ap-
proval of the AO, effective as of the date of
completion of such well or the effective date
of this unit agreement, whichever is later.
The acreages of both Federal and non-Fed-
eral lands shall be based upon appropriate
computations from the courses and distances
shown on the last approved public-land sur-
vey as of the effective date of each initial
participating area. The schedule shall also
set forth the percentage of unitized sub-
stances to be allocated, as provided in Sec-
tion 12, to each committed tract in the par-
ticipating area so established, and shall gov-
ern the allocation of production commencing
with the effective date of the participating
area. A different participating area shall be
established for each separate pool or deposit
of unitized substances or for any group
thereof which is produced as a single pool or
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zone, and any two or more participating
areas so established may be combined into
one, on approval of the AO. When production
from two or more participating areas is sub-
sequently found to be from a common pool or
deposit, the participating areas shall be com-
bined into one, effective as of such appro-
priate date as may be approved or prescribed
by the AO. The participating area or areas so
established shall be revised from time to
time, subject to the approval of the AO, to
include additional lands then regarded as
reasonably proved to be productive of unit-
ized substances in paying quantities or
which are necessary for unit operations, or
to exclude lands then regarded as reasonably
proved not to be productive of unitized sub-
stances in paying quantities, and the sched-
ule of allocation percentages shall be revised
accordingly. The effective date of any revi-
sion shall be the first of the month in which
the knowledge or information is obtained on
which such revision is predicated; provided,
however, that a more appropriate effective
date may be used if justified by Unit Opera-
tor and approved by the AO. No land shall be
excluded from a participating area on ac-
count of depletion of its unitized substances,
except that any participating area estab-
lished under the provisions of this unit
agreement shall terminate automatically
whenever all completions in the formation
on which the participating area is based are
abandoned.

It is the intent of this section that a par-
ticipating area shall represent the area
known or reasonably proved to be productive
of unitized substances in paying quantities
or which are necessary for unit operations;
but, regardless of any revision of the partici-
pating area, nothing herein contained shall
be construed as requiring any retroactive ad-
justment for production obtained prior to
the effective date of the revision of the par-
ticipating area.

In the absence of agreement at any time
between the Unit Operator and the AO as to
the proper definition or redefinition of a par-
ticipating area, or until a participating area
has, or areas have, been established, the por-
tion of all payments affected thereby shall,
except royalty due the United States, be im-
pounded in a manner mutually acceptable to
the owners of committed working interests.
Royalties due the United States shall be de-
termined by the AO and the amount thereof
shall be deposited, as directed by the AO,
until a participating area is finally approved
and then adjusted in accordance with a de-
termination of the sum due as Federal roy-
alty on the basis of such approved participat-
ing area.

Whenever it is determined, subject to the
approval of the AO, that a well drilled under
this agreement is not capable of production
of unitized substances in paying quantities
and inclusion in a participating area of the
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land on which it is situated is unwarranted,
production from such well shall, for the pur-
poses of settlement among all parties other
than working interest owners, be allocated
to the land on which the well is located, un-
less such land is already within the partici-
pating area established for the pool or de-
posit from which such production is ob-
tained. Settlement for working interest ben-
efits from such a nonpaying unit well shall
be made as provided in the unit operating
agreement.

12. ALLOCATION OF PRODUCTION. All
unitized substances produced from a partici-
pating area established under this agree-
ment, except any part thereof used in con-
formity with good operating practices within
the unitized area for drilling, operating, and
other production or development purposes,
or for repressuring or recycling In accord-
ance with a plan of development and oper-
ations that has been approved by the AO, or
unavoidably lost, shall be deemed to be pro-
duced equally on an acreage basis from the
several tracts of unitized land and unleased
Federal land, if any, included in the partici-
pating area established for such production.
Each such tract shall have allocated to it
such percentage of said production as the
number of acres of such tract included in
said participating area bears to the total
acres of unitized land and unleased Federal
land, if any, included in said participating
area. There shall be allocated to the working
interest owner(s) of each tract of unitized
land in said participating area, in addition,
such percentage of the production attrib-
utable to the unleased Federal land within
the participating area as the number of acres
of such unitized tract included In said par-
ticipating area bears to the total acres of
unitized land in said participating area, for
the payment of the compensatory royalty
specified in section 17 of this agreement. Al-
location of production hereunder for pur-
poses other than for settlement of the roy-
alty, overriding royalty, or payment out of
production obligations of the respective
working interest owners, including compen-
satory royalty obligations under section 17,
shall be prescribed as set forth In the unit
operating agreement or as otherwise mutu-
ally agreed by the affected parties. It is here-
by agreed that production of unitized sub-
stances from a participating area shall be al-
located as provided herein, regardless or
whether any wells are drilled on any particu-
lar part or tract of the participating area. If
any gas produced from one participating
area is used for repressuring or recycling
purposes in another participating area, the
first gas withdrawn from the latter partici-
pating area for sale during the life of this
agreement shall be considered to be the gas
so transferred, until an amount equal to that
transferred shall be so produced for sale and
such gas shall be allocated to the participat-
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ing area from which initially produced as
such area was defined at the time that such
transferred gas was finally produced and
sold.

13. DEVELOPMENT OR OPERATION OF
NONPARTICIPATING LAND OR FORMA-
TIONS. Any operator may with the approval
of the AO, at such party's sole risk, costs,
and expense, drill a well on the unitized land
to test any formation provided the well is
outside any participating area established
for that formation, unless within 90 days of
receipt of notice from said party of his inten-
tion to drill the well, the Unit Operator
elects and commences to drill the well in a
like manner as other wells are drilled by the
Unit Operator under this agreement.

If any well drilled under this section by a
non-unit operator results in production of
unitized substances in paying quantities
such that the land upon which it is situated
may properly be included in a participating
area, such participating area shall be estab-
lished or enlarged as provided in this agree-
ment and the well shall thereafter be oper-
ated by the Unit Operator in accordance
with the terms of this agreement and the
unit operating agreement.

If any well drilled under this section by a
non-unit operator that obtains production in
quantities insufficient to justify the Inclu-
sion of the land upon which such well is situ-
ated in a participating area, such well may
be operated and produced by the party drill-
Ing the same, subject to the conservation re-
quirements of this agreement. The royalties
in amount or value of production from any
such well shall be paid as specified in the un-
derlying lease and agreements affected.

14. ROYALTY SETTLEMENT. The United
States and any State and any royalty owner
who is entitled to take in kind a share of the
substances now unitized hereunder shall be
hereafter be entitled to the right to take in
kind its share of the unitized substances, and
Unit Operator, or the non-unit operator In
the case of the operation of a well by a non-
unit operator as herein provided for in spe-
cial cases, shall make deliveries of such roy-
alty share taken in kind in conformity with
the applicable contracts, laws, and regula-
tions. Settlement for royalty interest not
taken in kind shall be made by an operator
responsible therefor under existing con-
tracts, laws and regulations, or by the Unit
Operator on or before the last day of each
month for unitized substances produced dur-
Ing the preceding calendar month; provided,
however, that nothing in this section shall
operate to relieve the responsible parties of
any land from their respective lease obliga-
tions for the payment of any royalties due
under their leases.
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If gas obtained from lands not subject to

this agreement is introduced Into any par-
ticipating area hereunder, for use in repres-
suring, stimulation of production, or Increas-
ing ultimate recovery, in conformity with a
plan of development and operation approved
by the AO, a like amount of gas, after settle-
ment as herein provided for any gas trans-
ferred from any other participating area and
with appropriate deduction for loss from any
cause, may be withdrawn from the formation
into which the gas is introduced, royalty free
as to dry gas, but not as to any products
which may be extracted therefrom; provided
that such withdrawal shall be at such time
as may be provided in the approved plan of
development and operation or as may other-
wise be consented to by the AO as conform-
Ing to good petroleum engineering practice;
and provided further, that such right of
withdrawal shall terminate on the termi-
nation of this unit agreement.

Royalty due the United States shall be
computed as provided in 30 CFR Group 200
and paid in value or delivered in kind as to
all unitized substances on the basis of the
amounts thereof allocated to unitized Fed-
eral land as provided in Section 12 at the
rates specified in the respective Federal
leases, or at such other rate or rates as may
be authorized by law or regulation and ap-
proved by the AO; provided, that for leases
on which the royalty rate depends on the
daily average production per well, said aver-
age production shall be determined in ac-
cordance with the operating regulations as
though each participating area were a single
consolidated lease.

15. RENTAL SETTLEMENT. Rental or
minimum royalties due on leases committed
hereto shall be paid by the appropriate par-
ties under existing contracts, laws, and regu-
lations, provided that nothing herein con-
tained shall operate to relieve the respon-
sible parties of the land from their respec-
tive obligations for the payment of any rent-
al or minimum royalty due under their
leases. Rental or minimum royalty for lands
of the United States subject to this agree-
ment shall be paid at the rate specified in
the respective leases from the United States
unless such rental or minimum royalty is
waived, suspended, or reduced by law or by
approval of the Secretary or his duly author-
ized representative.

With respect to any lease on non-Federal
land containing provisions which would ter-
minate such lease unless drilling operations
are commenced upon the land covered there-
by within the time therein specified or rent-
als are paid for the privilege of deferring
such drilling operations, the rentals required
thereby shall, notwithstanding any other
provision of this agreement, be deemed to
accure and become payable during the term
thereof as extended by this agreement and
until the required drilling operations are
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commenced upon the land covered thereby,
or until some portion of such land is in-
cluded within a participating area.

16. CONSERVATION. Operations hereunder
and production of unitized substances shall
be conducted to provide for the most eco-
nomical and efficient recovery of said sub-
stances without waste, as defined by or pur-
suant to State or Federal law or regulation.

17. DRAINAGE. (a) The Unit Operator shall
take such measures as the AO deems appro-
priate and adequate to prevent drainage of
unitized substances from unitized land by
wells on land not subject to this agreement,
which shall Include the drilling of protective
wells and which may include the payment of
a fair and reasonable compensatory royalty,
as determined by the AO.

(b) Whenever a participating area approved
under section 11 of this agreement contains
unleased Federal lands, the value of 12A per-
cent of the production that would be allo-
cated to such Federal lands under section 12
of this agreement, if such lands were leased,
committed, and entitled to participation,
shall be payable as compensatory royalties
to the Federal Government. Parties to this
agreement holding working interests in com-
mitted leases within the applicable partici-
pating area shall be responsible for such
compensatory royalty payment on the vol-
ume of production reallocated from the un-
leased Federal lands to their unitized tracts
under section 12. The value of such produc-
tion subject to the payment of said royalties
shall be determined pursuant to 30 CFR part
206. Payment of compensatory royalties on
the production reallocated from unleased
Federal land to the committed tracts within
the participating area shall fulfill the Fed-
eral royalty obligation for such production,
and said production shall be subject to no
further royalty assessment under section 14
of this agreement. Payment of compensatory
royalties as provided herein shall accrue
from the date the committed tracts in the
participating area that includes unleased
Federal lands receive a production alloca-
tion, and shall be due and payable monthly
by the last day of the calendar month next
following the calendar month of actual pro-
duction. If leased Federal lands receiving a
production allocation from the participating
area become unleased, compensatory royal-
ties shall accrue from the date the Federal
lands become unleased. Payment due under
this provision shall end when the unleased
Federal tract is leased or when production of
unitized substances ceases within the par-
ticipating area and the participating area is
terminated, whichever occurs first.

18. LEASES AND CONTRACTS CON-
FORMED AND EXTENDED. The terms, con-
dllions, and provisions of all leases, sub-
leases, and other contracts relating to explo-
ration, drilling, development or operation
for oil or gas on lands committed to this
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agreement are hereby expressly modified and
amended to the extent necessary to make
the same conform to the provisions hereof,
but otherwise to remain in full force and ef-
fect; and the parties hereto hereby consent
that the Secretary shall and by his approval
hereof, or by the approval hereof by his duly
authorized representative, does hereby estab-
lish, alter, change, or revoke the drilling,
producing, rental, minimum royalty, and
royalty requirements of Federal leases com-
mitted hereto and the regulations in respect
thereto to conform said requirements to the
provisions of this agreement, and, without
limiting the generality of the foregoing, all
leases, subleases, and contracts are particu-
larly modified in accordance with the follow-
ing:

(a) The development and operation of lands
subject to this agreement under the terms
hereof shall be deemed full performance of
all obligations for development and oper-
ation with respect to each and every sepa-
rately owned tract subject to this agree-
ment, regardless of whether there is any de-
velopment of any particular tract of this
unit area.

(b) Drilling and producing operations per-
formed hereunder upon any tract of unitized
lands will be accepted and deemed to be per-
formed upon and for the benefit of each and
every tract of unitized land, and no lease
shall be deemed to expire by reason of failure
to drill or produce wells situated on the land
therein embraced.

(c) Suspension of drilling or producing op-
erations on all unitized lands pursuant to di-
rection or consent of the AO shall be deemed
to constitute such suspension pursuant to
such direction or consent as to each and
every tract of unitized land. A suspension of
drilling or producing operations limited to
specified lands shall be applicable only to
such lands.

(d) Each lease, sublease, or contract relat-
ing to the exploration, drilling, development,
or operation for oil or gas of lands other
than those of the United States committed
to this agreement which, by its terms might
expire prior to the termination of this agree-
ment, is hereby extended beyond any such
term so provided therein so that it shall be
continued in full force and effect for and dur-
ing the term of this agreement.

(e) Any Federal lease committed hereto
shall continue in force beyond the term so
provided therein or by law as to the land
committed so long as such lease remains
subject hereto, provided that production of
unitized substances in paying quantities is
established under this unit agreement prior
to the expiration date of the term of such
lease, or in the event actual drilling oper-
ations are commenced on unitized land, in
accordance with provisions of this agree-
ment, prior to the end of the primary term of
such lease and are being diligently pros-
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ecuted at that time, such lease shall be ex-
tended for 2 years, and so long thereafter as
oil or gas Is produced in paying quantities in
accordance with the provisions of the Min-
eral Leasing Act, as amended.

(f) Each sublease or contract relating to
the operation and development of unitized
substances from lands of the United States
committed to this agreement, which by its
terms would expire prior to the time at
which the underlying lease, as extended by
the immediately preceding paragraph, will
expire is hereby extended beyond any such
term so provided therein so that it shall be
continued in full force and effect for and dur-
ing the term of the underlying lease as such
term is herein extended.

(g) The segregation of any Federal lease
committed to this agreement is governed by
the following provision in the fourth para-
graph of sec. 17(m) of the Mineral Leasing
Act, as amended by the Act of September 2,
1960 (74 Stat. 781-784) (30 U.S.C. 226(m)):

"Any [Federal] lease heretofore or here-
after committed to any such [unit] plan em-
bracing lands that are in part within and in
part outside of the area covered by any such
plan shall be segregated into separate leases
as to the lands committed and the lands not
committed as of the effective date of unitiza-
tion: Provided, however, That any such lease
as to the nonunitized portion shall continue
in force and effect for the term thereof but
for not less than two years from the date of
such segregation and so long thereafter as
oil or gas is produced in paying quantities."
If the public interest requirement is not sat-
isfied, the segregation of a lease and/or ex-
tension of a lease pursuant to 43 CFR 3107.3-
2 and 43 CFR 3107.4, respectively, shall not be
effective.3 (h) Any lease, other than a Federal lease,
having only a portion of its lands committed
hereto shall be segregated as to the portion
committed and the portion not committed,
and the provisions of such lease shall apply
separately to such segregated portions com-
mencing as of the effective date hereof. In
the event any such lease provides for a lump-
sum rental payment, such payment shall be
prorated between the portions so segregated
in proportion to the acreage of the respective
tracts.

19. CONVENANTS RUN WITH LAND. The
covenants herein shall be construed to be
covenants running with the land with re-
spect to the interests of the parties hereto
and their successors in interest until this
agreement terminates, and any grant, trans-
fer or conveyance of interest in land or
leases subject hereto shall be and hereby is
conditioned upon the assumption of all privi-
leges and obligations hereunder by the

3 Optional paragraph to be used only when
applicable.
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grantee, transferee, or other successor in in-
terest. No assignment or transfer of any
working interest, royalty, or other interest
subject hereto shall be binding upon Unit Op-
erator until the first day of the calendar
month after Unit Operator is furnished with
the original, photostatic, or certified copy of
the instrument of transfer.

20. EFFECTIVE DATE AND TERM. This
agreement shall become effective upon ap-
proval by the AO and shall automatically
terminate 5 years from said effective date
unless:

(a) Upon application by the Unit Operator
such date of expiration is extended by the
AO, or

(b) It is reasonably determined prior to the
expiration of the fixed term or any extension
thereof that the unitized land is incapable of
production of unitized substances in paying
quantities in the formations tested here-
under, and after notice of intention to termi-
nate this agreement on such ground is given
by the Unit Operator to all parties in inter-
est at their last known addresses, this agree-
ment is terminated with the approval of the
AO, or

(c) A valuable discovery of unitized sub-
stances in paying quantities has been made
or accepted on unitized land during said ini-
tial term or any extension thereof, in which
event this agreement shall remain in effect
for such term and so long thereafter as unit-
ized substances can be produced in quantities
sufficient to pay for the cost of producing
same from wells on unitized land within any
participating area established hereunder.
Should production cease and diligent drilling
or reworking operations to restore produc-
tion or new production are not in progress
within 60 days and production is not restored
or should new production not be obtained in
paying quantities on committed lands within
this unit area, this agreement will automati-
cally terminate, effective the last day of the
month in which the last unitized production
occurred, or

(d) It is voluntarily terminated as provided
in this agreement. Except as noted herein,
this agreement may be terminated at any
time prior to the discovery of unitized sub-
stances which can be produced in paying
quantities by not less than 75 per centum, on
an acreage basis, of the working interest
owners signatory hereto, with the approval
of the AO. The Unit Operator shall give no-
tice of any such approval to all parties herto.
If the public interest requirement is not sat-
isfied, the approval of this unit by the AO
shall be invalid.

21. RATE OF PROSPECTING, DEVELOP-
MENT, AND PRODUCTION. The AO is here-
by vested with authority to alter or modify
from time to time, in his discretion, the
quantity and rate of production under this
agreement when such quantity and rate are
not fixed pursuant to Federal or State law,
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or do not conform to any Statewide vol-
untary conservation or allocation program
which is established, recognized, and gen-
erally adhered to by the majority of opera-
tors In such State. The above authority is
hereby limited to alteration or modifications
which are in the public interest. The public
interest to be served and the purpose thereof,
must be stated in the order of alteration or
modification. Without regard to the fore-
going, the AO is also hereby vested with au-
thority to alter or modify from time to time,
in his discretion, the rate of prospecting and
development and the quantity and rate of
production under this agreement when such
alteration or modification Is in the interest
of attaining the conservation objectives stat-
ed in this agreement and is not in violation
of any applicable Federal or State law.

Powers is the section vested in the AO
shall only be exercised after notice to Unit
Operator and opportunity for hearing to be
held not less than 15 days from notice.

22. APPEARANCES. The Unit Operator
shall, after notice to other parties affected,
have the right to appear for and on behalf of
any and all interests affected hereby before
the Department of the Interior and to appeal
from orders issued under the regulations of
said Department, or to apply for relief from
any of said regulations, or in any proceed-
ings relative to operations before the Depart-
ment, or any other legally constituted au-
thority; provided, however, that any other
interested party shall also have the right at
its own expense to be heard In any such pro-
ceeding.

23. NOTICES. All notices, demands, or
statements required hereunder to be given or
rendered to the parties hereto shall be in
writing and shall be personally delivered to
the party or parties, or sent by postpaid reg-
istered or certified mail, to the last-known
address of the party or parties.

24. NO WAIVER OF CERTAIN RIGHTS.
Nothing contained in this agreement shall be
construed as a waiver by any party hereto of
the right to assert any legal or constitu-
tional right or defense as to the validity or
invalidity of any law of the State where the
unitized lands are located, or of the United
States, or regulations issued thereunder in
any way affecting such party, or as a waiver
by any such party of any right beyond his or
its authority to waive.

25. UNAVOIDABLE DELAY. All obliga-
tions under this agreement requiring the
Unit Operator to commence or continue
drilling, or to operate on, or produce unitized
substances from any of the lands covered by
this agreement, shall be suspended while the
Unit Operator, despite the exercise of due
care and diligence, is prevented from com-
plying with such obligations, in whole or in
part, by strikes, acts of God, Federal, State,
or municipal law or agencies, unavoidable
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accidents, uncontrollable delays in transpor-
tation, inability to obtain necessary mate-
rials or equipment in the open market, or
other matters beyond the reasonable control
of the Unit Operator, whether similar to
matters herein enumerated or not.

26. NONDISCRIMINATION. In connection
with the performance of work under this
agreement, the Unit Operator agrees to com-
ply with all the provisions of section 202 (1)
to (7) inclusive, of Executive Order 11246 (30
FR 12319). as amended, which are hereby in-
corporated by reference in this agreement.

27. LOSS OF TITLE. In the event title to
any tract of unitized land shall fall and the
true owner cannot be induced to join in this
unit agreement, such tract shall be auto-
matically regarded as not committed hereto,
and there shall be such readjustment of fu-
ture costs and benefits as may be required on
account of the loss of such title. In the event
of a dispute as to title to any royalty, work-
ing interest, or other interests subject there-
to, payment or delivery on account thereof
may be withheld without liability for inter-
est until the dispute is finally settled; pro-
vided, that, as to Federal lands or leases, no
payments of funds due the United States
shall be withheld, but such funds shall be de-
posited as directed by the AO, to be held as
unearned money pending final settlement of
the title dispute, and then applied as earned
or returned in accordance with such final
settlement.

Unit Operator as such is relieved from any
responsibility for any defect or failure of any
title hereunder.

28. NONJOINDER AND SUBSEQUENT
JOINDER. If the owner of any substantial in-
terest in a tract within the unit area fails or
refuses to subscribe or consent to this agree-
ment, the owner of the working interest in
that tract may withdraw the tract from this
agreement by written notice delivered to the
proper BLM office and the Unit Operator
prior to the approval of this agreement by
the AO. Any oil or gas interests in lands
within the unit area not committed hereto
prior to final approval may thereafter be
committed hereto by the owner or owners
thereof subscribing or consenting to this
agreement, and, if the interest is a working
interest, by the owner of such interest also
subscribing to the unit operating agreement.
After operations are commenced hereunder,
the right of subsequent joinder, as provided
in this section, by a working interest owner
is subject to such requirements or ap-
proval(s), if any, pertaining to such joinder,
as may be provided for in the unit operating
agreement. After final approval hereof, join-
der by a nonworking interest owner must be
consented to in writing by the working in-
terest owner committed hereto and respon-
sible for the payment of any benefits that
may accrue hereunder in behalf of such non-
working interest. A nonworking interest

43 CFR Ch. II (10-1-97 Edition)
may not be committed to this unit agree-
ment unless the corresponding working in-
terest is committed hereto. Joinder to the
unit agreement by a working interest owner,
at any time, must be accompanied by appro-
priate joinder to the unit operating agree-
ment, in order for the interest to be regarded
as committed to this agreement. Except as
may otherwise herein be provided, subse-
quent Joinders to this agreement shall be ef-
fective as of the date of the filing with the
AO of duly executed counterparts of all or
any papers necessary to establish effective
commitment of any interest and/or tract to
this agreement.

29. COUNTERPARTS. This agreement may
be executed in any number of counterparts,
no one of which needs to be executed by all
parties, or may be ratified or consented to by
separate instrument in writing specifically
referring hereto and shall be binding upon all
those parties who have executed such a coun-
terpart, ratification, or consent hereto with
the same force and effect as if all such par-
ties had signed the same document, and re-
gardless of whether or not it is executed by
all other parties owning or claiming an in-
terest in the lands within the above-de-
scribed unit area.

430. SURRENDER. Nothing in this agree-
ment shall prohibit the exercise by any
working interest owner of the right to sur-
render vested in such party by any lease,
sublease, or operating agreement as to all or
any part of the lands covered thereby, pro-
vided that each party who will or might ac-
quire such working interest by such surren-
der or by forfeiture as hereafter set forth, is
bound by the terms of this agreement.

If as a result of any such surrender, the
working interest rights as to such lands be-
come vested in any party other than the fee
owner of the unitized substances, said party
may forfeit such rights and further benefits
from operations hereunder as to said land to
the party next in the chain of title who shall
be and become the owner of such working in-
terest.

If as the result of any such surrender or
forfeiture working Interest rights become
vested in the fee owner of the unitized sub-
stances, such owner may:

(a) Accept those working interest rights
subject to this agreement and the unit oper-
ating agreement; or

(b) Lease the portion of such land as is in-
cluded in a participating area established
hereunder subject to this agreement and the
unit operating agreement; or

4 Optional sections and subsection. (Agree-
ments submitted for final approval should
not identify section or provision as "op-
tional.")
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of any part of such land that is not then in-
cluded within a participating area estab-
lished hereunder.

If the fee owner of the unitized substances
does not accept the working interest rights
subject to this agreement and the unit oper-
ating agreement or lease such lands as above
provided within 6 months after the surren-
dered or forfeited, working interest rights
become vested in the fee owner; the benefits
and obligations of operations accruing to
such lands under this agreement and the
unit operating agreement shall be shared by
the remaining owners of unitized working in-
terests in accordance with their respective
working interest ownerships, and such own-
ers of working interests shall compensate
the fee owner of unitized substances in such
lands by paying sums equal to the rentals,
minimum royalties, and royalties applicable
to such lands under the lease in effect when
the lands were unitized.

An appropriate accounting and settlement
shall be made for all benefits accruing to or
payments and expenditures made or incurred
on behalf of such surrendered or forfeited
working interests subsequent to the date of
surrender or forfeiture, and payment of any
moneys found to be owing by such an ac-
counting shall be made as between the par-
ties within 30 days.

The exercise of any right vested in a work-
ing interest owner to reassign such working
interest to the party from whom obtained
shall be subject to the same conditions as set
forth in this section In regard to the exercise
of a right to surrender.

431. TAXES. The working Interest owners
shall render and pay for their account and
the account of the royalty owners all valid
taxes on or measured by the unitized sub-
stances in and under or that may be pro-
duced, gathered and sold from the land cov-
ered by this agreement after its effective
date, or upon the proceeds derived there-
from. The working Interest owners on each
tract shall and may charge the proper pro-
portion of said taxes to royalty owners hav-
Ing interests in said-tract, and may cur-
rently retain and deduct a sufficient amount
of the unitized substances or derivative prod-
ucts, or net proceeds thereof, from the allo-
cated share of each royalty owner to secure
reimbursement for the taxes so paid. No such
taxes shall be charged to the United States
or the State of - or to any lessor who has
a contract with his lessee which requires the
lessee to pay such taxes.

432. NO PARTNERSHIP. It is expressly
agreed that the relation of the parties hereto
is that of independent contractors and noth-
ing contained in this agreement, expressed
or implied, nor any operations conducted
hereunder, shall create or be deemed to have
created a partnership or association between
the parties hereto or any of them.

§3186.1

IN WITNESS WHEREOF, the parties here-
to have caused this agreement to be executed
and have set opposite their respective names
the date of execution.

Unit Operator

Working Interest Owners

Other Interest Owners

General Guidelines

1. Executed agreement to be legally com-
plete.

2. Agreement submitted for approval must
contain Exhibit A and B in accordance with
models shown in §§3186.1-1 and 3186.1-2 of
this title.

3. Consents should be identified (in pencil)
by tract numbers as listed in Exhibit B and
assembled in that order as far as practical.
Unit agreements submitted for approval
shall include a list of the overriding royalty
interest owners who have executed ratifica-
tions of the unit agreement. Subsequent
joinders by overriding royalty interest own-
ers shall be submitted in the same manner,
except each must Include or be accompanied
by a statement that the corresponding work-
Ing Interest owner has consented in writing
to such joinder. Original ratifications of
overriding royalty owners will be kept on
file by the Unit Operator or his designated
agent.

4. All leases held by option should be noted
on Exhibit B with an explanation as to the
type of option, i.e., whether for operating
rights only, for full leasehold record title, or
for certain interests to be earned by perform-
ance. In all Instances, optionee committing
such Interests is expected to exercise option
promptly.

5. All owners of oil and gas interests must
be Invited to Join the unit agreement, and
statement to that effect must accompany ex-
ecuted agreement, together with summary of
results of such invitations. A written reason
for all interest owners who have not joined
shall be furnished by the unit operator.

6. In the event fish and wildlife lands are
included, add the following as a separate sec-
tion:

"Wildlife Stipulation. Nothing in this unit
agreement shall modify the special Federal
lease stipulations applicable to lands under
the jurisdiction of the United States Fish
and Wildlife Service."

7. In the event National Forest System
lands are Included within the unit area, add
the following as a separate section:

"Forest Land Stipulation. Notwithstand-
ing any other terms and conditions con-
tained in this agreement, all of the stipula-
tions and conditions of the individual leases
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between the United States and its lessees or
their successors or assigns embracing lands
within the unit area included for the protec-
tion of lands or functions under the Jurisdic-
tion of the Secretary of Agriculture shall re-
main in full force and effect the same as
though this agreement had not been entered
into, and no modification thereof is author-
ized except with the prior consent in writing
of the Regional Forester, United States For-
est Service,

8. In the event National Forest System
lands within the Jackson Hole Area of Wyo-
ming are included within the unit area, addi-
tional "special" stipulations may be re-
quired to be included in the unit agreement
by the U.S. Forest Service, Including the
Jackson Hole Special Stipulation.

9. In the event reclamation lands are in-
cluded, add the following as a new separate
section:

"Reclamation Lands. Nothing in this
agreement shall modify the special, Federal
lease stipulations applicable to lands under
the jurisdiction of the Bureau of Reclama-
tion."

10. In the event a powersite is embraced in
the proposed unit area, the following section
should be added:

"Powersite. Nothing in this agreement
shall modify the special, Federal lease stipu-
lations applicable to lands under the juris-
diction of the Federal Energy Regulatory
Commission."

11. In the event special surface stipulations
have been attached to any of the Federal oil
and gas leases to be included, add the follow-
ing as a separate section:

"Special surface stipulations. Nothing in
this agreement shall modify the special Fed-
eral lease stipulations attached to the indi-
vidual Federal oil leases."

12. In the event State lands are included in
the proposed unit area, add the appropriate
State Lands Section as separate section.
(See §3181.4(a) of this title).

43 CFR Ch. 11 (10-1-97 Edition)
13. In the event restricted Indian lands are

involved, consult the AO regarding appro-
priate requirements under §3181.4(b) of this
title.

CERTIFICATION-DETERMINATION

Pursuant to the authority vested in the
Secretary of the Interior, under the Act ap-
proved February 25, 1920, 41 Stat. 437, as
amended, 30 U.S.C. sec. 181, et seq., and dele-
gated to (the appropriate Name and Title of
the authorized officer, BLM) under the au-
thority of 43 CFR part 3180, I do hereby:

A. Approve the attached agreement for the
development and operation of the -, Unit
Area, State of . This approval shall be
invalid ab initio if the public interest require-
ment under §3183.4(b) of this title is not met.

B. Certify and determine that the unit plan
of development and operation contemplated
in the attached agreement is necessary and
advisable in the public interest for the pur-
pose of more properly conserving the natural
resources.

C. Certify and determine that the drilling,
producing, rental, minimum royalty, and
royalty requirements of all Federal leases
committed to said agreement are hereby es-
tablished altered, changed, or revoked to
conform with the terms and conditions of
this agreement.

Dated

(Name and Title of authorized officer of the
Bureau of Land Management)

[48 FR 26766, June 10, 1983. Redesignated and
amended at 48 FR 36587, 36588, Aug. 12, 1983;
53 FR 17365, May 16, 1988; 53 FR 31867, 31959,
Aug. 22, 1988; 58 FR 58633, Nov. 2, 1993; 59 FR
16999, Apr. 11, 1994]

§3186.1-1 Model Exhibit "A"
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Company Name
Exhibit A

Swan Unit Area
Campbell County. Wyoming

R. 59 W.

0(DMeans tract number as listed on Exhibit B

Public Land

State Land

Patented Land
Scale - Generally 2" 1 mile.

Include acreage for all irregular sections and lots.
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§ 3186.2 Model collective bond.

COLLECTIVE CORPORATE SURETY BOND

Know all men by these presents. That we,
-(Name of unit operator), signing as

Principal, for and on behalf of the record
owners of unitized substances now or here-
after covered by the unit agreement for the

(Name of unit), approved - (Date)
(Name and address of Surety), as Sur-

ety are jointly and severally held and firmly
bound unto the United States of America in
the sum of - (Amount of bond) Dollars,
lawful money of the United States, for the
use and benefit of and to be paid to the Unit-
ed States and any entryman or patentee of
any portion of the unitized land here-to-fore
entered or patented with the reservation of
the oil or gas deposits to the United States,
for which payment, well and truly to be
made, we bind ourselves, and each of us, and
each of our heirs, executors, administrators,
successors, and assigns by these presents.

The condition of the foregoing obligation
is such, that, whereas the Secretary of the
Interior on - (Date) approved under the
provisions of the Act of February 25, 1920, 41
Stat. 437, 30 U.S.C. secs. 181 et seq., as amend-
ed by the Act of August 8, 1946, 60 Stat. 950,
a unit agreement for the development and
operation of the - (Name of unit and
State); and

Whereas said Principal and record owners
of unitized substances, pursuant to said unit
agreement, have entered into certain cov-
enants and agreements as set forth therein,
under which operations are to be conducted;
and

Whereas said Principal as Unit Operator
has assumed the duties and obligations of
the respective owners of unitized substances
as defined in said unit agreement; and

Whereas said Principal and Surety agree to
remain bound in the full amount of the bond
for failure to comply with the terms of the
unit agreement, and the payment of rentals,
minimum royalties, and royalties due under
the Federal leases committed to said unit
agreement; and

Whereas the Surety hereby waives any
right of notice of and agrees that this bond
may remain in force and effect notwith-
standing;

(a) Any additions to or change in the own-
ership of the unitized substances. herein de-
scribed;

(b) Any suspension of the drilling or pro-
ducing requirements or waiver, suspension,
or reduction of rental or minimum royalty
payments or reduction of royalties pursuant
to applicable laws or regulations thereunder;
and

Whereas said Principal and Surety agree to
the payment of compensatory royalty under
the regulations of the Interior Department

§3186.3
in lieu of drilling necessary offset wells in
the event of drainage; and

Whereas nothing herein contained shall
preclude the United States (from requiring
an additional bond at any time when deemed
necessary);

Now, therefore, if the said Principal shall
faithfully comply with all of the provisions
of the above-indentified unit agreement and
with the terms of the leases committed
thereto, then the above obligation is to be of
no effect; otherwise to remain in full force
and virtue.

Signed, sealed, and delivered this
day of-, in the presence of:

Witnesses:

(Principal)

(Surety)

§3186.3 Model for designation of suc-
cessor unit operator by working in-
terest owners.

Designation of successor Unit Operator
Unit Area, County of - , State of
No.-

This indenture, dated as of the - day of
• 19-, by and between - , hereinafter

designated as "First Party," and the owners
of unitized working interests, hereinafter
designated as "Second Parties,"

Witnesseth: Whereas under the provisions
of the Act of February 25, 1920, 41 Stat. 437,
30 U.S.C. secs. 181, et seq., as amended by the
Act of August 8, 1946, 60 Stat. 950, the Sec-
retary of the Interior, on the - day of

• 19-, approved a unit agreement -
Unit Area, wherein - Is designated as
Unit Operator, and

Whereas said - has resigned as such
Operator land the designation of a successor
Unit Operator is now required pursuant to
the terms thereof; and

Whereas the First Party has been and here-
by is designated by Second Parties as Unit
Operator, and said First Party desires to as-
sume all the rights, duties, and obligations
of Unit Operator under the said unit agree-
ment:

Now, therefore, In consideration of the
premises hereinbefore set forth and the
promises hereinafter stated, the First Party
hereby covenants and agrees to fulfill the du-
ties and assume the obligations of Unit Oper-
ator under and pursuant to all the terms of

I Where the designation of a successor Unit
Operator is required for any reason other
than resignation, such reason shall be sub-
stituted for the one stated.
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the - unit agreement, and the Second
Parties covenant and agree that, effective
upon approval of this indenture by the
(Name and Title of authorized officer, BLM)
First Party shall be granted the exclusive
right and privilege of exercising any and all
rights and privileges as Unit Operator, pur-
suant to the terms and conditions of said
unit agreement; said Unit agreement being
hereby incorporated herein by reference and
made a part hereof as fully and effectively as
though said unit agreement were expressly
set forth in this instrument.

In witness whereof, the parties hereto have
executed this instrument as of the date here-
inabove set forth.

(Witnesses)

(Witnesses)

(First Party)

(Second Party)
I hereby approve the foregoing indenture

designating - as Unit Operator under
the unit agreement for the - Unit Area,
this - day of - , 19-.

Authorized officer of the Bureau of Land
Management.

[48FR 26766, June 10, 1983. Redesignated at 48
FR 36587, Aug. 12, 1983, as amended at 51 FR
34604, Sept. 30, 1986]

§3186.4 Model for change in unit oper-
ator by assignment.

Change in Unit Operator - Unit Area,
County of - , State of - , No. -. This
indenture, dated as of the - day of -,
19-, by and between - hereinafter des-
ignated as "First Party," and - herein-
after designated as "Second Party."

Witnesseth: Whereas under the provisions
of the Act of February 25, 1920, 41 Stat. 437 30
U.S.C. secs. 181, et seq., as amended by the
Act of August 8, 1946, 60 Stat. 950, the De-
partment of the Interior, on the - day of
- , 19-, approved a unit agreement for
the - Unit Area, wherein the First Party
Is designated as Unit Operator; and

Whereas the First Party desires to trans-
fer, assign, release, and quitclaim, and the
Second Party desires to assume all the
rights, duties and obligations of Unit Opera-
tor under the unit agreement; and

Whereas for sufficient and valuable consid-
eration, the receipt whereof is hereby ac-
knowledged, the First Party has transferred,
conveyed, and assigned all his/its rights
under certain operating agreements involv-
ing lands within the area set forth In said
unit agreement unto the Second Party;

43 CFR Ch. 11 (10-1-97 Edition)
Now, therefore, in consideration of the

premises hereinbefore set forth, the First
Party does hereby transfer, assign, release,
and quitclaim unto Second Party all of First
Party's rights, duties, and obligations as
Unit Operator under said unit agreement;
and

Second Party hereby accepts this assign-
ment and hereby covenants and agrees to
fulfill the duties and assume the obligations
of Unit Operator under and pursuant to all
the terms of said unit agreement to the full
extent set forth in this assignment, effective
upon approval of this indenture by the
(Name and Title of authorized officer, BLM);
said unit agreement being hereby incor-
porated herein by reference and made a part
hereof as fully and effectively as though said
unit agreement were expressly set forth in
this instrument.

In witness whereof, the parties hereto have
executed this instrument as of the date here-
inabove set forth.

(Witnesses)

(Witnesses)

(First Party)

(Second Party)
I hereby approve the foregoing indenture

designating - as Unit Operator under
the unit agreement for the - Unit Area,
this - day of -, 19-.
Authorized officer of the Bureau of Land
Management

PART 3190-DELEGATION OF AU-
THORITY, COOPERATIVE AGREE-
MENTS AND CONTRACTS FOR
OIL AND GAS INSPECTION

Subpart 3190-Delegation of Authority, Co-
operative Agreements and Contracts
for Oil and Gas Inspections: General

Sec.
3190.0-1 Purpose.
3190.0-3 Authority.
3190.04 Objective.
3190.0-5 Definitions.
3190.0-7 Cross references.
3190.1 Proprietary data.
3190.2 Recordkeeping, funding and audit.
3190.2-1 Recordkeeping.
3190.2-2 Funding.
3190.2-3 Audit.
3190.3 Sharing of civil penalties.
3190.4 Availability of information.

Subpart 3191 -Delegation of Authority
3191.1 Petition for delegation.
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Pt. 3200

(See 54 FR 13885, Apr. 6, 1989 and 55 FR 26443,
June 28, 1990)

PART 3200--GEOTHERMAL
RESOURCE LEASING

Subpart 3200-Geothermal Resource
Leasing

Sec.
3200.1 Definitions.
3200.2 Information collection.
3200.3 Changes in agency duties.
3200.4 What requirements must I comply

with when taking any actions or con-
ducting any operations under this part?

3200.5 What are my rights of appeal?

Subpart 3201-Avallable Lands
3201.10 What lands are available for geo-

thermal leasing?
3201.11 What lands are not available for geo-

thermal leasing?

Subpart 3202--Lessee Qualifications
3202.10 Who may hold a geothermal lease?
3202.11 Must I prove I am qualified to hold a

lease when filing an offer to lease?
3202.12 Are other persons allowed to act on

my behalf to file an offer to lease?
3202.13 What happens if the offeror dies be-

fore the lease is issued?

Subpart 3203-Obtalnlng a Lease
3203.10 How can I obtain a geothermal

lease?
3203.11 How is a KGRA determined?

Subpart 3204--Noncompettilve Leasing
3204.10 How do I file a lease offer?
3204.11 How do I describe the lands in my

lease offer?
3204.12 What fees must I pay with my lease

offer?
3204.13 May I combine acquired and public

domain lands on the same lease offer?
3204.14 What is the largest and smallest

lease I can apply for?
3204.15 What happens when two or more

offerors apply for a noncompetitive lease
for the same land?

3204.16 How does BLM determine the first
qualified offeror?

3204.17 May I withdraw my lease offer?
3204.18 May I amend my lease offer?

Subpart 3205-Competitive Leasing
3205.10 How does BLM lease lands competi-

tively?
3205.11 How do I get information about com-

petitive lease terms and conditions?
3205.12 How do I bid for a parcel?

43 CFR Ch. 11 (10-1-98 Edition)

3205.13 What is the minimum acceptable
bid?

3205.14 How does BLM conduct the sale?
3205.15 To whom does BLM issue the lease?
3205.16 How will I know whether my bid is

accepted?

Subpart 3206-Lease Issuance
3206.10 What must I do for BLM to issue my

lease?
3206.11 What must BLM do before issuing

my lease?
3206.12 What is the maximum acreage I may

hold?
3206.13 How does BLM compute acreage

holdings?
3206.14 How will BLM charge acreage hold-

ings if the United States owns only a
fractional interest in the geothermal re-
sources?

3206.15 Is there any acreage which is not
chargeable?

3206.16 What will BLM do if my holdings ex-
ceed the maximum acreage limits?

3206.17 What is the primary term of my
lease?

3206.18 When will BLM issue my lease?

Subpart 3207-Addtlonal Lease Term
3207.10 When may I get an additional lease

term beyond the primary term?
3207.11 May I renew my lease at the end of

its additional term?

Subpart 3208--Extending the Primary
Lease Term

3208.10 When may I extend my lease beyond
the primary term?

3208.11 What must I do to have my lease ex-
tended?

3208.12 What information must I give BLM
to show that I have made bona fide ef-
forts to produce or utilize geothermal re-
sources in commercial quantities?

3208.13 Will BLM extend my lease if I choose
to pay instead of produce in commercial
quantities?

3208.14 What will BLM do if I choose to
make significant expenditures?

3208.15 What actions may I take which will
count as significant expenditures?

3208.16 During the extension, may I switch
my choice to either pay instead of
produce in commercial quantities or
make significant expenditures?

3208.17 If I begin production, do I get credit
for payments made instead of production
in commercial quantities or significant
expenditures?

Subpart 3209-Converslon of a Lease
Producing Byproducts

3209.10 May I convert my geothermal lease
to a mineral lease?

HeinOnline  448
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3209.11 May I convert my geothermal lease
to a mining claim?

3209.12 May BLM include additional terms
and conditions to my converted lease?

3209.13 How do I convert my geothermal
lease to a mineral lease or a mining
claim?

Subpart 3210-Addtonal Lease
Information

3210.10 When does lease segregation occur?
3210.11 Does a lease segregated from an

agreement or plan receive any benefits
from unitization of the committed por-
tion of the original lease?

3210.12 May I consolidate leases?
3210.13 What is the diligent exploration re-

quirement?
3210.14 How do I meet the diligent explo-

ration requirement?
3210.15 Can I do something instead of per-

forming diligent exploration?
3210.16 What happens if I do not meet the

diligent exploration requirement or pay
the additional rent?

3210.17 Can someone lease or locate other
minerals on the same lands as my geo-
thermal lease?

3210.18 May BLM readjust the terms and
conditions in my lease?

3210.19 How will BLM readjust the terms
and conditions in my lease?

3210.20 May BLM readjust the rental and
royalty rates in my lease?

3210.21 What if I appeal BLM's decision to
adjust my lease terms?

3210.22 Must I prevent drainage of geo-
thermal resources from my lease?

3210.23 What will BLM do if I do not protect
my lease from drainage?

Subpart 3211-Fees, Rent, and Royalties
3211.10 What are the filing fees, rent, and

minimum royalties for leases?
3211.11 When is my annual rental payment

due?
3211.12 How and where do I pay my rent?
3211.13 Is there a different rental or mini-

mum royalty amount for a fractional in-
terest lease?

3211.14 Will I always pay rent on my lease?
3211.15 Must I pay rent if my lease is com-

mitted to an approved cooperative or
unit plan?

3211.16 What is the royalty rate for produc-
tion from or attributable to my lease?

3211.17 When do I owe minimum royalty?

Subpart 3212--Lease Suspensions and
Royalty Rate Reductions

3212.10 What is the difference between a sus-
pension of operations and production and
a suspension of operations?
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3212.11 How do I obtain a suspension of oper-
ations or operations and production on
my lease?

3212.12 How long does a suspension of oper-
ations or operations and production last?

3212.13 How does a suspension affect my
lease terms?

3212.14 What happens when the suspension
ends?

3212.15 May BLM reduce or suspend the roy-
alty or rental rate of my lease?

3212.16 What information must I submit
when I request that BLM suspend, reduce
or waive my royalty or rental rate?

Subpart 3213-Relinquishment,
Termination, Cancellation, and Expiration

3213.10 Who may relinquish a lease?
3213.11 What must I do to relinquish a lease?
3213.12 May BLM accept a partial relin-

quishment if it will reduce my lease to
less than 640 acres?

3213.13 When does my relinquishment take
effect?

3213.14 How can my lease automatically ter-
minate?

3213.15 Will my lease automatically termi-
nate if my rental payment is on time but
for the wrong amount?

3213.16 Will BLM notify me if my lease ter-
minates?

3213.17 May BLM reinstate my lease?
3213.18 Who may petition to reinstate a

lease?
3213.19 What must I do to have my lease re-

instated?
3213.20 Are there reasons why BLM would

not reinstate my lease?
3213.21 When will my lease expire?
3213.22 Will BLM notify me when my lease's

extended term expires?
3213.23 May BLM cancel my lease?
3213.24 When is a cancellation effective?
3213.25 What can I do if BLM notifies me

that my lease is being canceled due to
violations of the laws, regulations or
lease terms?

Subpart 3214-Personal and Surety Bonds

3214.10 Who must post a geothermal bond?
3214.11 Who must my bond cover?
3214.12 What activities must my bond

cover?
3214.13 What Is the minimum dollar amount

required for a bond?
3214.14 May BLM increase the bond amount

above the minimum?
3214.15 What kind of financial guarantee

will BLM accept to back my bond?
3214.16 Is there a special bond form I must

use?
3214.17 Where must I submit my bond?
3214.18 Who will BLM hold liable under the

bond and what are they liable for?
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3214.19 What are my bonding requirements
when a lease interest is transferred to
me?

3214.20 How do I modify or extend the terms
and conditions of my bond?

3214.21 What must I do if I want to use a
certificate of deposit to back my bond?

3214.22 What must I do if I want to use a let-
ter of credit to back my bond?

Subpart 3215-Bond Collection After
Default

3215.10 When may BLM collect against my
bond?

3215.11 Must I replace my bond after BLM
collects against it?

3215.12 What will BLM do if I do not restore
the face amount or file a new bond?

3215.13 Will BLM cancel or terminate my
bond?

3215.14 When BLM releases my bond, does
that end my responsibilities?

Subpart 3216-Transfers

3216.10' What types of lease interests may I
transfer?

3216.11 Where must I file a transfer request?
3216.12 When does a transferee take respon-

sibility for lease obligations?
3216.13 What are my responsibilities after I

transfer my interest?
3216.14 What filing fees and forms does a

transfer require?
3216.15 When must I file my transfer re-

quest?
3216.16 Must I file separate transfer requests

for each lease?
3216.17 Where must I file estate transfers,

corporate mergers and name changes?
3216.18 How do I describe the lands in my

lease transfer?
3216.19 May I transfer record title interest

for less than 640 acres?
3216.20 When does a transfer segregate a

lease?
3216.21 When is my transfer effective?
3216.22 Does BLM grant all transfer re-

quests?

Subpart 3217-Cooperative Conservation
Provisions

3217.10 What are unit agreements and coop-
erative plans?

3217.11 What are communitization agree-
ments?

3217.12 What does BLM need to approve my
communitization agreement?

3217.13 When does my communitization
agreement go into effect?

3217.14 When will BLM approve my operat-
ing, drilling or development contract?

3217.15 What information does BLM need to
approve my operating, drilling or devel-
opment contract?
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Subpart 3250--Exploration Operations-
General

3250.10 When do the exploration operations
regulations apply?

3250.11 What types of operations may I pro-
pose when I send BLM my exploration
permit application?

3250.12 What general standards apply to my
exploration operations?

3250.13 What orders or instructions may
BLM issue me?

Subpart 3251- Exploration Operations:
Getting a Permit

3251.10 Do I need a permit before I start my
exploration operations?

3251.11 May I conduct exploration oper-
ations on my lease, someone else's lease
or unleased lands?

3251.12 What does BLM need to approve my
exploration permit?

3251.13 What action will BLM take on my
permit?

3251.14 Once I have a permit, how can I
change my exploration operations?

3251.15 Do I need a bond for conducting ex-
ploration operations?

3251.16 When will BLM release my bond?

Subpart 3252--Conducting Exploration
Operations

3252.10 What operational standards apply to
my exploration operations?

3252.11 What environmental requirements
must I meet when conducting explo-
ration operations?

3252.12 How deep may I drill a temperature
gradient well?

3252.13 How long may I collect information
from my temperature gradient well?

3252.14 How must I complete a temperature
gradient well?

3252.15 When must I abandon a temperature
gradient well?

3252.16 How must I abandon a temperature
gradient well?

Subpart 3253--Repors: Exploration
operations

3253.10 Must I share the data I collect
through exploration operations with
BLM?

3253.11 Must I notify BLM when I have com-
pleted my exploration operations?

Subpart 3254--Inspection, Enforcement,
and Noncompliance for Exploration
Operations

3254.10 May BLM inspect my exploration
operations?

3254.11 What will BLM do if my exploration
operations do not meet all requirements?
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Subpart 3255--Confidental, Proprietary
Information

3255.10 Will ELM disclose information I sub-
mit under these regulations?

3255.11 When I submit confidential, propri-
etary information, how can I help ensure
it is not available to the public?

3255.12 How long will information I give
ELM remain confidential or proprietary?

3255.13 How will ELM treat Indian informa-
tion submitted under the Indian Mineral
Development Act?

3255.14 How will ELM administer informa-
tion concerning other Indian minerals?

3255.15 When will ELM consult with Indian
mineral owners when information con-
cerning their minerals is the subject of a
FOIA request?

Subpart 3256-Exploration Operations
Relief and Appeals

3256.10 May I request a variance from any
ELM requirements?

3256.11 How may I appeal a ELM decision
regarding my exploration operations?

Subpart 3260--Geothermal Drilling
Operations-General

3260.10 What types of geothermal operations
are covered by these regulations?

3260.11 What general standards apply to my
drilling operations?

3260.12 What other orders or instructions
may ELM issue me?

Subpart 3261-Drilling Operations: Getting
a Permit

3261.10 How do I get approval to begin well
pad construction?

3261.11 How do I get approval for drilling op-
erations and well pad construction?

3261.12 What is an operations plan?
3261.13 What is a drilling program?
3261.14 When must I give ELM my oper-

ations plan?
3261.15 Must I give ELM my drilling permit

application, drilling program and oper-
ations plan at the same time?

3261.16 Can my operations plan, drilling per-
mit and drilling program apply to more
than one well?

3261.17 How do I amend my operations plan
or drilling permit?

3261.18 Do I need a bond before I build a well
pad or drill a well?

3261.19 When will ELM release my bond?
3261.20 How will ELM review my application

documents and notify me of their deci-
sion?

3261.21 How do I get approval to change an
approved drilling operation?

3261.22 How do I get approval for subsequent
well operations?
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Subpart 3262-Conducting Drilling
Operations

3262.10 What operational requirements must
I meet when drilling a well?

3262.11 What environmental requirements
must I meet when drilling a well?

3262.12 Must I post a sign at every well?
3262.13 May ELM require me to follow a

well spacing program?
3262.14 May ELM require me to take sam-

ples or perform tests and surveys?

Subpart 3263-Well Abandonment
3263.10 May I abandon a well without ELM's

approval?
3263.11 What must I give ELM to approve

my sundry notice for abandoning a well?
3263.12 How will BLM review my sundry no-

tice to abandon my well and notify me of
their decision?

3263.13 What must I do to restore the site?
3263.14 May BLM require me to abandon a

well?
3263.15 May I abandon a producible well?

Subpart 3264-Reports: Drilling operations
3264.10 What must I give ELM after I com-

plete a well?
3264.11 What must I give ELM after I finish

subsequent well operations?
3264.12 What must I give ELM after I aban-

don a well?
3264.13 What drilling and operational

records must I maintain for each well?
3264.14 Must I notify BLM of accidents oc-

curring on my lease?

Subpart 3265-Inspection, Enforcement,
and Noncompliance for Drlling Operations
3265.10 What part of my drilling operations

may ELM inspect?
3265.11 What records must I keep available

for inspection?
3265.12 What will ELM do if my operations

do not comply with all requirements?

Subpart 3266--Confidential, Proprietary
Information

3266.10 Will ELM disclose information I sub-
mit under these regulations?

3266.11 When I submit confidential, propri-
etary information, how can I help ensure
it is not available to the public?

3266.12 How long will information I give
ELM remain confidential or proprietary?

Subpart 3267--Geothermal Drilling
Operations Relief and Appeals

3267.10 May I request a variance from any
ELM requirements which apply to my
drilling operations?
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3267.11 How may I appeal a BLM decision
regarding my drilling operations?

Subpart 3270-Utilizing Geothermal
Resources--General

3270.10 What types of geothermal operations
are governed by the utilization regula-
tions?

3270.11 What general standards apply to my
utilization operations?

3270.12 What other orders or instructions
may BLM issue me?

Subpart 327 1-Utilization Operations:
Getting a Permit

3271.10 What do I need to start preparing a
site and building and testing a utiliza-
tion facility on Federal land leased for
geothermal resources?

3271.11 Who may apply for a permit to build
a utilization facility?

3271.12 What do I need to start preliminary
site investigations which may disturb
the surface?

3271.13 What do I need to start building and
testing a utilization facility which is not
located on Federal lands leased for geo-
thermal resources, but the pipelines and
facilities connecting the well field are?

3271.14 How do I get a permit to begin com-
mercial operations?

Subpart 3272-What Is In a Utilization Plan
and Facility Construction Permit?

3272.10 What must I give BLM in my utiliza-
tion plan?

3272.11 How should I describe the proposed
utilization facility?

3272.12 How do I describe the environmental
protection measures I intend to take?

3272.13 How will BLM review my utilization
plan and notify me of their decision?

3272.14 How do I get a permit to build or
test my facility?

Subpart 3273-How to Apply for a Site
Ucense

3273.10 When do I need a site license for a
utilization facility?

3273.11 Are there any situations where I do
not need a site license?

3273.12 How will BLM review my site license
application?

3273.13 Are any lands not available for geo-
thermal site licenses?

3273.14 What area does a site license cover?
3273.15 What must I give BLM in my site li-

cense application?
3273.16 What is the annual rent for a site li-

cense?
3273.17 May BLM reassess the annual rent

for my site license?
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3273.18 Must all facility operators pay the
annual site license rent?

3273.19 What are the bonding requirements
for a site license?

3273.20 When will BLM release my bond?
3273.21 What are my obligations under the

site license?
3273.22 How long will my site license remain

in effect?
3273.23 May I renew my site license?
3273.24 May BLM terminate my site license?
3273.25 May I relinquish my site license?
3273.26 May I assign or transfer my site li-

cense?

Subpart 3274-Applyng for and Obtaining
a Commercial Use Permit

3274.10 Do I need a commercial use permit
to start commercial operations?

3274.11 What must I give BLM to approve
my commercial use permit application?

3274.12 How will BLM review my commer-
cial use permit application?

3274.13 May I get a permit even if I cannot
currently demonstrate I can operate
within required standards?

Subpart 3275-Conductlng Utilization
Operations

3275.10 How do I change my operations if I
have an approved facility construction or
commercial use permit?

3275.11 What are a facility operator's obliga-
tions?

3275.12 What environmental and safety re-
quirements apply to facility operations?

3275.13 Does the facility operator have to
measure the geothermal resources?

3275.14 What aspects of my geothermal op-
erations must I measure?

3275.15 How accurately must I measure my
production and utilization?

3275.16 What standards apply to installing
and maintaining my meters?

3275.17 What must I do if I find an error in
a meter?

3275.18 May BLM require me to test for by-
products associated with geothermal re-
source production?

3275.19 May I commingle production?
3275.20 What will BLM do if I waste geo-

thermal resources?
3275.21 May BLM order me to drill and

produce wells on my lease?

Subpart 3276-Reports: Utilization
Operations

3276.10 What are my reporting requirements
for facility and lease operations involv-
ing Federal geothermal resources?

3276.11 What information must I include for
each well in the monthly report of well
operations?
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3276.12 What information must I give BLM
in the monthly report for facility oper-
ations?

3276.13 What extra information must I give
BLM in the monthly report for flash and
dry steam facilities?

3276.14 What information must I give BLM
in the monthly report for direct use fa-
cilities?

3276.15 Must I notify BLM of accidents oc-
curring at my utilization facility?

Subpart 3277-nspection, Enforcement,
and Noncompliance

3277.10 Will BLM inspect my operations?
3277.11 What records must I keep available

for inspection?
3277.12 What will BLM do if I do not comply

with all BLM requirements?

Subpart 3278-Confidential, Proprietary
Information

3278.10 Will BLM disclose information I sub-
mit under these regulations?

3278.11 When I submit confidential, propri-
etary information, how can I help ensure
it is not available to the public?

3278.12 How long will information I give
BLM remain confidential or proprietary?

Subpart 3279--Utilzatlon Relief and
Appeals

3279.10 May I request a variance from any
BLM requirements?

3279.11 How may I appeal a BLM decision
regarding my utilization operations?

AUTHoRrrY: 5 U.S.C. 552; 25 U.S.C. 396d,
2107; 30 U.S.C. 1023.

SOURCE: 63 FR 52364, Sept. 30, 1998, unless
otherwise noted.

Subpart 3200-Geothermal
Resource Leasing

§ 3200.1 Definitions.
Acquired lands means lands or min-

eral estates that the United States ob-
tained by deed through purchase, gift,
condemnation or other legal process.

Act means the Geothermal Steam Act
of 1970, as amended (30 U.S.C. 1001 et
seq.).

Additional term means the period of
years beyond the primary and any ex-
tended term of a producing lease grant-
ed when geothermal resources are pro-
duced or utilized in commercial quan-
tities within the primary term or ex-
tended term. The additional term may
not exceed 40 years beyond the end of

§ 3200.1

the primary term, even if BLM grants
later extensions.

Byproducts are minerals (exclusive of
oil, hydrocarbon gas, and helium)
which are found in solution or in asso-
ciation with geothermal steam, and
which no person would extract and
produce by themselves because they
are worth less than 75 percent of the
value of the geothermal steam or be-
cause extraction and production would
be too difficult.

Casual use means activities that ordi-
narily lead to no significant disturb-
ance of Federal lands, resources, or im-
provements.

Commercial operation means deliver-
ing Federal geothermal resources, or
electricity or other benefits derived
from those resources, for sale. This
term also includes delivering resources
to the utilization point, if you are uti-
lizing Federal geothermal resources for
your own benefit and not selling en-
ergy to another entity.

Commercial quantities means either:
(1) For production from a lease, a suf-

ficient volume (in terms of flow and
temperature) of the resource to provide
a reasonable return after you meet all
costs of production; or

(2) For production from a unit, a suf-
ficient volume of the resource to pro-
vide a reasonable return after you meet
all costs of drilling and production.

Commercial Use Permit means BLM au-
thorization for commercially operating
a utilization facility and/or utilizing
Federal geothermal resources.

Cooperative agreement means an
agreement to produce and utilize sepa-
rately-owned interests in the geo-
thermal resources together as a whole,
where the individual interests cannot
be independently operated.

Development contract means a BLM-
approved agreement between one or
more lessees and one or more entities
which makes resource exploration
more efficient and protects the public
interest.

Exploration operations means any ac-
tivity relating to the search for evi-
dence of geothermal resources, where
you are physically present on the land
and your activities may cause damage
to those lands. Exploration operations
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include, but are not limited to, geo-
physical operations, drilling tempera-
ture gradient wells, drilling holes used
for explosive charges for seismic explo-
ration, core drilling or any other drill-
ing method, provided the well is not
used for geothermal resource produc-
tion. It also includes related construc-
tion of roads and trails, and cross-
country transit by vehicles over public
land. Exploration operations do not in-
clude the direct testing of geothermal
resources or the production or utiliza-
tion of geothermal resources.

Extended term means an initial, and
any successive, 5-year period beyond
the primary term of a lease during
which BLM will grant the lessee the
right to continue activities under the
existing lease.

Facility Construction Permit means
BLM permission to build and test a uti-
lization facility.

Facility operator means the person re-
ceiving BLM authorization to site, con-
struct, test and/or operate a utilization
facility. A facility operator may be a
lessee, a unit operator, or a third
party.

Geothermal Drilling Permit means BLM
permission to drill for and test Federal
geothermal resources.

Geothermal Exploration Permit means
BLM permission to conduct only geo-
thermal exploration operations and as-
sociated surface disturbance activities.

Geothermal Resources Operational
Order means a formal, numbered order,
issued by BLM that implements or en-
forces the regulations in this part.

Geothermal steam and associated geo-
thermal resources are products of geo-
thermal steam or hot water and hot
brines, including those resulting from
water, gas, or other fluids artificially
introduced into geothermal forma-
tions; heat or other associated energy
found in geothermal formations; and
associated byproducts.

Interest means ownership in a lease of
all or a portion of the record title or
operating rights.

Known geothermal resource area
(KGRA) means an area where BLM de-
termines that persons knowledgeable
in geothermal development would
spend money to develop geothermal re-
sources.
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Lessee means a person holding record
title interest in a geothermal lease
issued by the BLM.

MMS means the Minerals Manage-
ment Service of the Department of the
Interior.

Notice to Lessees (NTL) means a writ-
ten notice issued by BLM that imple-
ments the regulations in this part or
geothermal resource operational or-
ders, and provides more specific in-
structions on geothermal issues within
a state, district or resource area. No-
tices to Lessees may be obtained by
contacting the BLM state office which
issued the NTL.

Operating rights (working interest)
means any interest held in a lease with
the right to explore for, develop, and
produce leased substances.

Operating rights owner means a person
who holds operating rights in a lease. A
lessee is an operating rights owners if
he/she did not transfer all of his/her op-
erating rights. An operator may or
may not own operating rights.

Operations Plan, or plan of oper-
ations, means a plan which fully de-
scribes the location of proposed drill
pad, access roads and other facilities
related to the drilling and testing of
Federal geothermal resources, and in-
cludes measures for environmental and
other resources protection and mitiga-
tion.

Operator means any person who has
taken formal responsibility for the op-
erations conducted on the leased lands.

Pay instead of produce in commercial
quantities means payment in lieu of
commercial quantities production, as
used in section.6(g)(1)(A) of the Act.

Person means an individual, firm,
corporation, association, partnership,
trust, municipality, consortium or
joint venture.

Primary term means the first 10 years
of a lease, not including any periods of
suspension.

Produced or utilized in commercial
quantities means a well producing geo-
thermal resources in commercial quan-
tities, or the completion of a well capa-
ble of producing geothermal resources
in commercial quantities when BLM
determines the lessee is diligently at-
tempting to utilize the geothermal re-
sources.
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Public lands means the general public
domain lands or minerals, and acquired
lands or minerals, that the United
States may lease for geothermal re-
sources.

Record title means legal ownership of
a geothermal lease established in
BLM's records.

Relinquishment means the lessee's ac-
tion to voluntarily end the lease in
whole or in part.

Secretary means the Secretary of the
Interior or the Secretary's delegate.

Site license means BLM authorization
to site a utilization facility on leased
Federal lands.

Stipulation means additional condi-
tions BLM attaches to a lease or per-
mit.

Sublease means the lessee's convey-
ance of its interests in a lease to an op-
erating rights owner. A sublessee is re-
sponsible for complying with all terms,
conditions and stipulations of the
lease.

Subsequent well operations are those
operations done to a well after it has
been drilled. Examples of subsequent
well operations include: cleaning the
well out, surveying it, performing well
tests, chemical stimulation, running a
liner or another casing string, repair-
ing existing casing, or converting the
well from a producer to an injector or
vice versa.

Sundry notice is your written request
to perform work not covered by an-
other type of permit, or to change op-
erations in your previously approved
permit.

Surface management agency means
any Federal agency, other than BLM,
which is responsible for managing the
surface overlying Federally-owned
minerals.

Temperature gradient well means a
well authorized under a geothermal ex-
ploration permit drilled in order to ob-
tain information on the change in tem-
perature over the depth of the well.

Transfer means any conveyance of an
interest in a lease by assignment, sub-
lease or otherwise.

Unit agreement means an agreement
to explore for, produce and utilize sepa-
rately owned interests in geothermal
resources as a single consolidated unit.
A unit agreement defines how costs

§ 3200.2

and benefits will be allocated among
the holders of interest in the unit area.

Unit area means all tracts committed
to an approved unit agreement.

Unit operator means the person who
has stated in writing to BLM that the
interest owners of the committed
leases have designated it as operator of
the unit area.

Unitized substances means geothermal
resources recovered from lands com-
mitted to a unit agreement.

Utilization Plan, or plan of utiliza-
tion, means a plan which fully de-
scribes the utilization facility, includ-
ing measures for environmental protec-
tion and mitigation.

Waste means:
(1) Physical waste, including refuse;

and/or
(2) Improper use or unnecessary dis-

sipation of geothermal resources
through inefficient drilling, produc-
tion, transmission, or utilization.

§ 3200.2 Information collection.

(a) The Office of Management and
Budget approved the information col-
lection contained in this part under 44
U.S.C. 3501 et seq., and assigned clear-
ance numbers 1004-0034, 1004-0074, 1004-
0132 and 1004-0160. BLM will use this in-
formation to maintain an orderly pro-
gram for leasing, development and pro-
duction of Federal geothermal re-
sources, to evaluate technical feasibil-
ity and environmental impacts of geo-
thermal operations on Federal and In-
dian lands, and to determine whether
exploration expenditures meet the re-
quirements for diligence credit under
43 CFR 3210.14. The public must respond
to the requests for information in order
to obtain a benefit.

(b) Public reporting burden for this
information is estimated to average 1.6
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimates or any other as-
pects of this collection of information,
including suggestions for reducing the
burden, to Administrative Record, Bu-
reau of Land Management, Room 401
LS, 1849 C Street, NW., Washington, DC
20240; and the Paperwork Reduction
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Project (1004-0160), Office of Manage-
ment and Budget, Washington, DC
20503.

§ 3200.3 Changes in agency duties.

There are many leases and agree-
ments currently in effect, and which
will remain in effect, involving Federal
geothermal resources leases that spe-
cifically refer to the United States Ge-
ological Survey, USGS, Minerals Man-
agement Service, MMS, or Conserva-
tion Division. These leases and agree-
ments may also specifically refer to
various officers such as Supervisor,
Conservation Manager, Deputy Con-
servation Manager, Minerals Manager,
and Deputy Minerals Manager. Those
references must now be read to mean
either the Bureau of Land Management
or the Minerals Management Service,
as appropriate. In addition, many
leases and agreements specifically
refer to 30 CFR part 270 or a specific
section of that part. Effective Decem-
ber 3, 1982, references in such leases
and agreements to 30 CFR part 270
should be read as references to this
part 3200, which is the successor regu-
lation to 30 CFR part 270.

§ 3200.4 What requirements must I
comply with when taking any ac-
tions or conducting any operations
under this part?

When you are taking any actions or
conducting any operations under this
part, you must comply with:

(a) The Act and the regulations of
this part;

(b) Geothermal resource operational
orders;

(c) Notices to lessees;
(d) Lease terms and stipulations;
(e) Approved plans and permits;
(f) Conditions of approval;
(g) Verbal orders from BLM which

will be confirmed in writing;
(h) Other instructions from BLM; and
(i) Any other applicable laws and reg-

ulations.

§ 3200.5 What are my rights of appeal?

(a) If you are adversely affected by a
BLM decision under this part, you may
appeal that decision under parts 4 and
1840 of this title.

(b) All BLM decisions or approvals
under this part are immediately effec-

tive and remain in effect while appeals
are pending unless a stay is granted in
accordance with 43 CFR 4.21(b).

Subpart 3201-Available Lands

§ 3201.10 What lands are available for
geothermal leasing?

(a) BLM may issue leases on:
(1) Lands administered by the De-

partment of the Interior, including
public, withdrawn and acquired lands;

(2) Lands administered by the De-
partment of Agriculture with its con-
currence;

(3) Lands conveyed by the United
States where the geothermal resources
were reserved to the United States; and

(4) Lands subject to section 24 of the
Federal Power Act, as amended (16
U.S.C. 818), with concurrence from the
Secretary of Energy.

(b) If your activities under your lease
or permit might adversely affect a sig-
nificant thermal feature of a National
Park System unit, BLM will include
stipulations to protect this thermal
feature in your lease or permit. This
includes when your lease or permit is
issued, extended, renewed or modified.

§3201.11 What lands are not available
for geothermal leasing?

BLM will not issue leases for:
(a) Lands where the Secretary has de-

termined that issuing the lease would
cause unnecessary or undue degrada-
tion to public lands and resources;

(b) Lands contained within a unit of
the National Park System, or are oth-
erwise administered by the National
Park Service;

(c) Lands within a National Recre-
ation Area;

(d) Lands where the Secretary deter-
mines after notice and comment that
geothermal operations, including ex-
ploration, development or utilization
of lands, are reasonably likely to result
in a significant adverse effect on a sig-
nificant thermal feature within a unit
of the National Park System;

(e) Fish hatcheries or wildlife man-
agement areas administered by the
Secretary;

(f) Indian trust or restricted lands
within or outside the boundaries of In-
dian reservations;

§ 3200.3
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(g) The Island Park Geothermal
Area; and

(h) Lands where section 43 of the
Mineral Leasing Act (30 U.S.C. 226-3)
prohibits geothermal leasing, includ-
ing:

(1) Wilderness areas or wilderness
study areas administered by BLM or
other surface management agencies;

(2) Lands designated by Congress as
wilderness study areas, except where
the statute designating the study area
specifically allows leasing to continue;
and

(3) Lands within areas allocated for
wilderness or further planning in Exec-
utive Communication 1504, Ninety-
Sixth Congress (House Document 96-
119), unless such lands are allocated to
uses other than wilderness by a land
and resource management plan or are
released to uses other than wilderness
by an act of Congress.

Subpart 3202-Lessee
Qualifications

§3202.10 Who may hold a geothermal
lease?

You may hold a geothermal lease if
you are:

(a) A United States citizen who is at
least 18 years old;

(b) An association of United States
citizens, including a partnership;

(c) A corporation organized under the
laws of the United States, any state or
the District of Columbia; or

(d) A domestic governmental unit.

§3202.11 Must I prove I am qualified
to hold a lease when filing an offer
to lease?

You do not need to submit proof that
you are qualified to hold a lease under
43 CFR 3202.10 at the same time you
submit an offer to lease, but BLM may
ask you for information about your
qualifications at any time. If BLM re-
quests additional information, you
have 30 days from when you receive the
request to submit the information.

§ 3202.12 Are other persons allowed to
act on my behalf to file an offer to
lease?

Another person may act on your be-
half to file an offer to lease. The person
acting for you must be qualified to

§3203.11

hold a lease under 43 CFR 3202.10, and
must do the following:

(a) Sign the document;
(b) State his or her title;
(c) Identify you as the person he or

she is acting for; and
(d) Provide written proof of his or her

qualifications and authority to take
such action, if BLM requests it.

§3202.13 What happens if the offeror

dies before the lease is issued?

If the offeror dies before the lease is
issued, BLM will issue the lease to ei-
ther the administrator or executor of
the estate or the heirs. If the heirs are
minors, BLM will issue the lease to ei-
ther a legal guardian or trustee, pro-
vided that the legal guardian or trustee
is qualified to hold a lease under 43
CFR 3202.10.

Subpart 3203--Obtaining a Lease
§3203.10 How can I obtain a geo-

thermal lease?

(a) If the lands are located in a
known geothermal resource area
(KGRA), BLM leases those lands
through a competitive sale. To obtain a
lease, follow the procedures for submit-
ting a bid set out in subpart 3205 of this
part. BLM will issue a competitive
lease to the person who submits the
highest qualified bid.

(b) If the lands are located outside a
KGRA, you may obtain a noncompeti-
tive lease. Follow the procedures in
subpart 3204 of this part. BLM issues
noncompetitive leases to the first
qualified offeror. BLM may issue a
lease for a fractional interest if it
serves the public interest.

§ 3203.11 How is a KGRA determined?

BLM determines the boundaries of a
KGRA based on:

(a) Geologic and technical evidence.
BLM will designate a KGRA if this evi-
dence would cause a person who under-
stands geothermal resource develop-
ment to spend money developing the
area;

(b) Proximity to wells capable of pro-
duction in commercial quantities. BLM
will designate a KGRA if the lands are:

(1) Within 5 miles of a well which is
capable of producing steam in commer-
cial quantities, or
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(2) In the same geologic structure as
a well capable of producing steam in
commercial quantities; and

(c) Existence of competitive interest.
A competitive interest exists where
two or more people apply to lease some
or all of the same lands for geothermal
resources. BLM will not designate a
KGRA based on competitive interest
alone; we will also review the other
factors discussed in this section to de-
cide whether a KGRA designation is
warranted.

Subpart 3204-Noncompetltive

Leasing
§ 3204.10 How do I file a lease offer?

Submit two (2) executed copies of
Form 3200-24 to BLM. At least one
form must have an original signature.
We will accept only exact copies of the
form on one two-sided page. You must
accurately describe the lands covered
by your offer on the form or BLM may
reject of all or part of your offer. To
obtain this form (and other BLM
forms), contact the nearest BLM Of-
fice.

§ 3204.11 How do I describe the lands
in my lease offer?

Describe the lands as follows:
(a) For lands surveyed under the pub-

lic land rectangular survey system, de-
scribe the lands by legal subdivision,
section, township, and range;

(b) For unsurveyed lands, describe
the lands by metes and bounds, giving
courses and distances, and tie this in-
formation to an official corner of the
public land surveys, or to a prominent
topographic feature;

(c) For approved protracted surveys,
include an entire section, township,
and range. Do not divide protracted
sections into aliquot parts;

(d) For unsurveyed lands in Louisi-
ana and Alaska that have water bound-
aries, discuss the description with BLM
before submission; and

(e) For fractional interest lands,
identify the United States mineral
ownership by percentage.

§ 3204.12 What fees must I pay with my
lease offer?

Submit a non-refundable filing fee of
$75 for each lease offer, and an advance

43 CFR Ch. 11 (10-1-98 Edition)

rent in the amount of $1 per acre (or
fraction of an acre). 3LM will refund
the advance rent if we reject the lease
offer, or if you withdraw the lease offer
before BLM accepts it. If the advance
rental payment you send is more than
10 percent below the correct amount,
BLM will reject the lease offer.

§3204.13 May I combine acquired and
public domain lands on the same
lease offer?

Yes, you may combine acquired and
public domain lands on the same lease
offer if you clearly identify both the
acquired lands and the public domain
lands.

§ 3204.14 What is the largest and small-

est lease I can apply for?

Lease offers must cover all lands
available for leasing in a section. The
smallest lease you can apply for is 640
acres, or all lands available for leasing
in the section, whichever is less. You
may not apply for a lease which is larg-
er than 2,560 acres, although BLM will
make an exception to this requirement
when your lease offer includes an irreg-
ular subdivision. Leases must not ex-
tend outside a 6 square mile area. If
your offer does not meet these require-
ments, we will reject it.

§3204.15 What happens when two or
more offerors apply for a non-
competitive lease for the same

BLM begins processing offers as soon
as we receive them. If more than one
person makes a lease offer for the same
lands, BLM will give priority to the
qualified offer which we received first.
Once BLM approves a noncompetitive
lease offer, we will reject any later of-
fers received for the same land. How-
ever, if BLM receives additional offers
for the same land while the original
offer is still pending, BLM must deter-
mine if the overlapping offers warrant
converting the land at issue to a
KGRA:

(a) If BLM determines that the land
should be considered a KGRA, then we
reject all noncompetitive offers, and
offerors must follow the competitive
bidding procedures to lease the lands.

(b) If BLM determines that KGRA
status is not warranted despite the
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multiple offers, then we will award the
lease to the first qualified offeror.

§ 3204.16 How does BLM determine the

first qualified offeror?
BLM determines the first qualified

offeror based on when we received the
offer and whether the offeror is quali-
fied to hold a lease. We will issue a
noncompetitive lease to the offeror
who is first to file a lease offer that
meets all the requirements.

§3204.17 May I withdraw my lease
offer?

You may withdraw your lease offer in
whole or in part before we issue you a
lease. If you withdraw only part of
your offer, the lands remaining must
meet the acreage requirements of 43
CFR 3204.14. If a partial withdrawal
causes your lease offer to contain less
than the minimum acreage required
under 43 CFR 3204.14, we will reject the
lease offer.

§ 3204.18 May I amend my lease offer?

You may amend your lease offer be-
fore we issue the lease, provided your
amended lease offer meets all the lease
offer requirements in this subpart.
BLM will determine your priority
based on the date we receive your
amended lease offer, not the date of the
original lease offer.

Subpart 3205--Competitive
Leasing

§3205.10 How does BLM lease lands
competitively?

(a) We lease some Federal lands
through competitive sales using sealed
bids. Those lands which we lease com-
petitively include lands from termi-
nated, expired, or relinquished leases,
and lands within a KGRA (see 43 CFR
3203.11). BLM may also use a competi-
tive lease sale if there is public inter-
est.

(b) BLM lists these parcels, with any
stipulations, in a sale notice. This sale
notice will tell you where and when to
submit your bids. We will post the sale
notice in appropriate BLM offices, and
may take other measures such as:

(1) Publishing news releases;
(2) Notifying interested parties of the

lease sale;

§3205.14

(3) Publishing the notice in news-
papers; or

(4) Posting the list on the Internet.

§ 3205.11 How do I get information
about competitive lease terms andconditions?

See our notice posted in the BLM of-
fice conducting the sale, and otherwise
publicized as described in 43 CFR
3205.10. This notice will include the
terms and conditions of the lease(s), in-
cluding the rental and royalty rates,
and will also tell you where you may
obtain a form on which to submit your
bid.

§ 3205.12 How do I bid for a parcel?

(a) Submit your bid during the time
period and to the BLM office specified
in the sale notice;

(b) Submit your bid on Form 3000-2
(or exact copy on one two-sided page);

(c) Submit your bid in a separate,
sealed envelope for each full parcel;

(d) Include in each bid a certified or
cashier's check, bank draft, or money
order equal to one-fifth of the bid
amount, payable to the "Department
of the Interior, Bureau of Land Man-
agement;"

(e) Label each envelope with the par-
cel number and the statement "Not to
be opened before (date posted in the
sale notice);" and

(f) Be aware that unlawful combina-
tion or intimidation of bidders is pro-
hibited by 18 U.S.C. 1860.

§3205.13 What is the minimum accept-
able bid?

BLM will not accept bids which do
not meet or exceed the fair market
value, which BLM determines using
generally acceptable appraisal meth-
ods. BLM determines the fair market
value prior to the sale, but does not
disclose it to the public.

§3205.14 How does BLM conduct the
sale?

We will open, announce and record
bids on the date, and at the place and
time set out in the sale notice. We will
not accept or reject any bid at that
time. You do not need to attend the
sale in order to bid.
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§ 3205.15 To whom does RLM issue the
lease?

We will issue the lease to the highest
bidder who qualifies for a lease. All
other bids are rejected. If we determine
that the highest bid is too low, we will
also reject that bid. BLM reserves the
right to reject any and all bids.

§ 3205.16 How will I know whether my
bid is accepted?

(a) If BLM accepts your bid, we will
send you a notice informing you of our
decision within 30 days after the sale.
We will also include 3 copies of the
lease. When you receive the notice and
lease forms, you have 15 days in which
to send BLM:

(1) Signed lease forms;
(2) The remaining four-fifths of the

bonus bid;
(3) The first year's advance rent; and
(4) Signed stipulations, if applicable.
(b) If you do not meet the require-

ments of this section after we have ac-
cepted your bid, BLM will then revoke
acceptance of your bid and keep one-
fifth of your bonus bid.

(c) If BLM rejects your bid, we will
send you a notice informing you of our
decision. At that time, we will return
the one-fifth of the bonus bid that you
sent with your bid offer.

Subpart 3206-Lease Issuance
§3206.10 What must I do for BIM to

issue my lease?

Before BLM issues you a lease, you
must:

(a) Accept all lease stipulations;
(b) Sign a unit joinder or waiver, if

applicable; and,
(c) Not exceed the maximum limit on

acreage holdings (see 43 CFR 3206.12).

§3206.11 What must BIM do before
issuing my lease?

BLM must:
(a) Determine that the land is avail-

able; and
(b) Determine that your lease devel-

opment will not significantly impact
any significant thermal feature within
any of the following units of the Na-
tional Park System:

(1) Mount Rainier National Park;
(2) Crater Lake National Park;
(3) Yellowstone National Park;

(4) John D. Rockefeller, Jr. Memorial
Parkway;

(5) Bering Land Bridge National Pre-
serve;

(6) Gates of the Arctic National Park
and Preserve;

(7) Katmai National Park;
(8) Aniakchak National Monument

and Preserve;
(9) Wrangell-St. Elias National Park

and Preserve;
(10) Lake Clark National Park and

Preserve;
(11) Hot Springs National Park;
(12) Big Bend National Park (includ-

ing that portion of the Rio Grande Na-
tional Wild Scenic River within the
boundaries of Big Bend National Park);

(13) Lassen Volcanic National Park;
(14) Hawaii Volcanoes National Park;
(15) Haleakala National Park;
(16) Lake Mead National Recreation

Area; and
(17) Any other significant thermal

features within National Park System
Units which the Secretary may add to
the list of these features, in accordance
with 30 U.S.C. 1026(a)(3).

§3206.12 What is the maximum acre-
age I may hold?

You may not directly or indirectly
hold more than 51,200 acres in any one
state. This includes any leases you ac-
quire under sections 4(a)-4(f) of the
Act. You also may not convert mineral
leases, permits, applications for per-
mits, or mining claims acquired under
the Act into geothermal leases totaling
more than 10,240 acres.

§ 3206.13 How does BLM compute acre-

age holdings?

BLM will compute acreage holdings
as follows:

(a) If you own an undivided lease in-
terest, your acreage holdings will in-
clude the total lease acreage.

(b) If you own stock in a corporation
or a beneficial interest in an associa-
tion which holds a geothermal lease,
your acreage holdings will include your
proportionate part of the corporation's
or association's share of the total lease
acreage. This paragraph applies only if
you own more than 10 percent of the
corporate stock or beneficial interest
of the association.

§ 3205.15
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(c) If you own a lease interest, you
will be charged with the proportionate
share of the total lease acreage based
on your share of the lease ownership.
You will not be charged twice for the
same acreage where you own both
record title and operating rights for
the lease. For example, if you own 50%
record title interest in a 640 acre lease
and 25% operating rights, you are
charged with 320 acres.

§3206.14 How will BLM charge acre-
age holdings if the United States
owns only a fractional interest in
the geothermal resources?

Where the United States owns only a
fractional interest in the geothermal
resources of the lands, BLM will only
charge you with the part owned by the
United States as acreage holdings. For
example, if you own 100 percent of
record title in a 100 acre lease, and the
United States owns 50 percent of the
mineral estate, you are charged with 50
acres.
§ 3206.15 Is there any acreage which is

not chargeable?

BLM does not count leased acreage
included in any approved unit or coop-
erative agreement or development con-
tract as part of your total acreage
holdings.

§ 3206.16 What will BLM do if my hold-
ings exceed the maximum acreage
limits?

BLM will notify you in writing if
your acreage holdings exceed the limit
in 43 CFR 3206.12. You have 90 days
from the date you receive the notice to
reduce your holdings to within the
limit. If you do not comply, BLM will
cancel your leases, beginning with the
lease most recently issued, until your
holdings are within the limit.

§3206.17 What is the primary term of

my lease?

Leases have a primary term of 10
years.

§3206.18 When will BLM issue my
lease?

BLM issues your lease the day we
sign it. Your lease goes into effect the
first day of the next month after the
issue date.

§ 3207.11

Subpart 3207-Additional Lease
Term

§ 3207.10 When may I get an additional
lease term beyond the primary
term?

(a) If you produce or use geothermal
resources in commercial quantities
during the primary term, your lease
will continue in additional term for as
long as you produce or use geothermal
resources in commercial quantities for
up to forty years beyond the primary
term. Section 3207.11 explains how to
continue your lease beyond the addi-
tional term.

(b) If, before the primary or extended
term ends, you have a well capable of
producing geothermal resources in
commercial quantities, BLM may con-
tinue your lease for up to forty years
beyond the primary term. To continue
your lease in an additional term, we
must determine that you are diligently
trying to begin production. We may
ask you to describe in writing your ef-
forts to begin production during the
lease term, and the efforts you plan for
future lease years. You should also de-
scribe negotiations for sales contracts,
marketing arrangements, and elec-
trical generating and transmission
agreements, and any other information
you believe shows diligent efforts.

§3207.11 May I renew my lease at the

end of its additional term?

If BLM does not need the lands for
another purpose at the end of the
forty-year additional term, and if you
are producing geothermal resources in
commercial quantities, you will have a
preferential right to renew the lease
for an additional 40-year period under
terms and conditions BLM determines.
If your lease is located on lands admin-
istered by the Department of Agri-
culture, they must concur with the use
of the surface and any terms and condi-
tions before we may grant your re-
newal. If another Federal agency man-
ages the surface, we will consult with
them before granting your renewal.

HeinOnline  461
Add.056

  Case: 17-15616, 11/26/2018, ID: 11099601, DktEntry: 25, Page 132 of 186



43 CFR Ch. 11 (10-1-98 Edition)

Subpart 3208-Extending the
Primary Lease Term

§3208.10 When may I extend my lease

beyond the primary term?

(a) You have four opportunities to ex-
tend your lease beyond the primary
term: by drilling, diligent efforts, pro-
duction of byproducts, and unit com-
mitment.

(1) For a drilling extension, we will
extend your lease for five years if you:

(i) Are drilling when the primary
term ends; and

(ii) Diligently drill to a reasonable
target, based on the local geology and
type of development you propose. BLM
will determine if your target is ade-
quate to extend the lease.

(2) For a diligent efforts extension, if
you have not produced geothermal re-
sources in commercial quantities be-
fore the primary or extended term
ends, or before your lease is eliminated
from a unit agreement, BLM may still
approve up to two successive five-year
extensions for your lease. You must
have made a good faith effort to
produce. To obtain a diligent efforts
extension, follow the procedures at 43
CFR 3208.11(a)(2).

(3) For a byproducts extension, if
your lease is in an additional term, and
we determine that it can no longer
produce commercial quantities, we
may still extend your lease for five
years. However, we will only do so if
you are producing one or more valuable
byproducts in commercial quantities.
You should consult 43 CFR 3209.10 if
you wish to convert your geothermal
lease to a mineral lease for the byprod-
uct.

(4) For a unit commitment extension,
if your lease is committed to a unit
agreement and its term would expire
before the unit term would, BLM may
extend your lease to match the term of
the unit. We will do this if you have
diligently pursued unit development
while your lease is committed to the
unit.

(b) During any extension period, if
you use or produce geothermal re-
sources in commercial quantities, or if
you complete a well capable of produc-
ing geothermal resources in commer-
cial quantities on the lease, BLM will
place the lease into an additional term.

§3208.11 What must I do to have my
lease extended?

(a) You must take the following
steps:

(1) For a drilling extension, notify
BLM prior to the end of the primary
term of your drilling activities so we
may determine that you are diligently
drilling beyond the end of the primary
term and have met your well comple-
tion requirements.

(2) For a diligent efforts extension:
(i) Send BLM a written extension re-

quest at least 60 days before the pri-
mary or first extended term ends, or 60
days before your lease is eliminated
from a unit agreement;

(ii) Include a report showing that you
have made a good faith effort to
produce or use geothermal resources in
commercial quantities given the cur-
rent economic conditions for market-
ing geothermal resources; and

(iii) Say whether you choose to pay
instead of produce in commercial quan-
tities under 43 CFR 3208.13 or to make
significant expenditures under 43 CFR
3208.14 during the period of extension.

(3) For a byproducts extension, send
us a request justifying an extension.

(4) For a unit commitment extension,
send us a request at least 60 days be-
fore your lease ends which shows that
you have diligently pursued unit devel-
opment.

(b) Within 30 days after receiving
your extension request, BLM will no-
tify you whether we approve. BLM may
request additional information from
you.

§ 3208.12 What information must I give
BLM to show that I have made bona
fide efforts to produce or utilize
geothermal resources in commer-
cial quantities?

Send us a report which describes:
(a) Your efforts to identify and define

the geothermal resource on your lease
which you are making now or which
you made during the primary term of
the lease;

(b) The results of your efforts to
identify and define the geothermal re-
source;

(c) Other actions taken to support
your efforts, such as obtaining permits,
conducting environmental studies, and
meeting permit requirements;

§3208.10
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(d) Your efforts during the primary
term and ongoing efforts to negotiate
marketing arrangements, sales con-
tracts, drilling agreements, financing
for electrical generation and trans-
mission projects, or other related ac-
tions; and,

(e) Current economic factors and con-
ditions which affect your efforts to
produce or utilize geothermal re-
sources in commercial quantities on
your lease.

§ 3208.13 Will BLM extend my lease if I
choose to pay instead of produce in
commercial quantities?

If you choose to pay instead of
produce in commercial quantities
under 43 CFR 3208.11(a)(2) and BLM ap-
proves the extension, we will modify
the lease to require you to make an an-
nual payment. We will specify the
amount, which will not be less than
$3.00 per acre or fraction of an acre of
the lands under lease during an initial
extension, or $6.00 per acre or fraction
of an acre for a subsequent extension.
The actual payment per acre is fixed
for the period of the extension. If you
request it, we will tell you the rate be-
fore you submit your petition for ex-
tension. You must make these pay-
ments to MMS at the same time you
pay the lease rent. BLM may cancel
your lease if you do not make these
payments.

§ 3208.14 What will BLM do if I choose

to make significant expenditures?

(a) If you choose to make significant
expenditures under 43 CFR 3208.11(a)(2),
and BLM approves the lease extension,
we will modify your lease to require
you to make annual expenditures of at
least $15.00 per acre or fraction of an
acre for lands under lease during your
first extension. You must make ex-
penditures of $18.00 per acre or fraction
of an acre during any subsequent ex-
tension. If you spend more than the
minimum required in a year, you may
apply the excess toward the significant
expenditures requirement in subse-
quent years of the same extension pe-
riod.

(b) To give you credit for your sig-
nificant expenditures, we must receive
your report no later than 60 days after
the end of the lease year in which you

§3208.17

made the expenditures. Describe your
operations by type, location, date(s)
conducted, and amount spent on those
operations. Include all geologic infor-
mation obtained from your operations
in your report.

(c) After we review your report, we
will notify you in writing whether you
have met the diligent expenditure re-
quirement. We must approve the type
of work done and the expenditures
claimed in your report before we can
credit them toward your diligent explo-
ration requirements.

(d) We will cancel your lease if you
fail to make the significant expendi-
tures under a modified lease.

§3208.15 What actions may I take
which will count as significant ex-
penditures?

Significant expenditures only in-
clude:

(a) Actual drilling operations on the
lease;

(b) Geochemical or geophysical sur-
veys for exploratory or development
wells;

(c) Road or generating facility con-
struction on the lease;

(d) Architectural or engineering serv-
ices procured for the design of generat-
ing facilities located on the lease; and

(e) Environmental studies required
by State or Federal law.

§3208.16 During the extension, may I
switch my choice to either pay in-
stead of produce in commercial
quantities or make significant ex-
penditures?

No, you may not make this change
during an extension period. If you re-
quest a second extension, you may
change your election for the second
five year period when you submit your
request.

§ 3208.17 If I begin production, do I get
a credit for payments made instead
of production in commercial quan-
tities or significant expenditures?

No, if you begin production, you will
not get a credit against royalties for
either payments instead of production
or significant expenditures made for
that year.
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Subpart 3209-Conversion of
Lease Producing Byproducts

§3209.10 May I convert my geothermal

lease to a mineral lease?

You may convert your geothermal
lease to a mineral lease, effective the
first day of the month following the
date BLM determines you have met the
terms of conversion, if:

(a) Your lease is in an extended term;
(b) The byproducts you are producing

in commercial quantities are leasable
under the Mineral Leasing Act (30
U.S.C. 181 et seq.), or under the Mineral
Leasing Act for Acquired Lands (30
U.S.C. 351-358); and

(c) The lease is primarily valuable for
the production of just that mineral.

§ 3209.11 May I convert my geothermal

lease to a mining claim?

If the minerals are not leasable but
are locatable and would be considered a
byproduct if geothermal steam produc-
tion were to continue, you are entitled
to locate these minerals under the min-
ing laws. To acquire these rights, you
must complete the mining claim loca-
tion within 90 days after the geo-
thermal lease terminates. Also, there
must have been no intervening location
and the lands must be open to entry
under the mining laws.

§3209.12 May BLM include additional
terms and conditions to my con-
verted lease?

If leases converted under either 43
CFR 3209.10 or 3209.11 affect lands with-
drawn or acquired to aid some purpose
of a Federal department or agency, in-
cluding the Department of the Interior,
BLM may include additional terms and
conditions in your lease as prescribed
by the appropriate agency.

§ 3209.13 How do I convert my geo-
thermal lease to a mineral lease or
a mining claim?

Just send us a request.

Subpart 3210-Additional Lease
Information

§3210.10 When does lease segregation
occur?

(a) Lease segregation occurs when:

43 CFR Ch. 11 (10-1-98 Edition)

(1) A portion of a lease is committed
to a unit agreement while other por-
tions are not committed; or

(2) Only a portion of a lease is located
in a participating area and the unit
contracts. The portion of the lease out-
side the participating area would be
eliminated from the unit agreement
and segregated as of the effective date
of the unit contraction.

(b) BLM will assign the original lease
serial number to the portion within the
plan or agreement. We will give the
lease portion outside the plan or agree-
ment a new serial number with the
same lease terms as the original lease.

§3210.11 Does a lease segregated from
an agreement or ilan receive any
benefits from unitization of the
committed portion of the original
lease?

The new segregated lease stands
alone and does not receive any of the
benefits provided to the portion com-
mitted to the unit. We will not give
you an extension for the eliminated
portion of the lease based on status of
the lands committed to the unit, in-
cluding production in commercial
quantities or the existence of a produc-
ible well.

§ 3210.12 May I consolidate leases?

BLM may approve your consolidation
of two or more adjacent leases that
have the same ownership and same
lease terms, including expiration dates,
if the combined leases do not exceed
2,560 acres in size. We may consolidate
leases that have different stipulations
if all other lease terms are the same.

§ 3210.13 What is the diligent explo-
ration requirement?

(a) During your lease's primary pe-
riod, you must perform diligent explo-
ration activities to yield new geologic
information about the lease or related
lands, until either:

(1) Your approved expenditures on
your lease total at least $40 per acre, or

(2) BLM places your lease in an addi-
tional term.

(b) You must begin diligent explo-
ration by the sixth year of the primary
term and continue until there is a well
capable of production in commercial
quantities. Some examples of activities
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that would qualify as diligent explo-
ration are geochemical surveys, heat
flow measurement, core drilling or
drilling of test wells.

§ 3210.14 How do I meet the diligent
exploration requirement?

(a) During the first five years of the
primary term, you only need to pay
your rents. If you make efforts during
these first five years that would qual-
ify as diligent exploration expendi-
tures, and we approve them as such
during those five years, we will count
them toward the requirements of fu-
ture years.

(b) To qualify as diligent exploration
expenditures in lease years six through
ten, you must make expenditures equal
to the minimum amounts listed in the
following table. We will apply approved
expenditures which exceed the mini-
mum in any one year to subsequent
years.

Expendi-
Lease year ture per

acre

6 ................................................................... . .... ... $4
7 ............................................................................ 6
8 ............................................................................. 8
9 ................................................................... ..... ... 10
10 ................................................................. ....... .. 12

(c) To give you credit for your ex-
penditures, we must receive your re-
port no later than 60 days after the end
of the lease year in which you made
the expenditures. You must include the
following information in your report:

(1) The types of operations con-
ducted;

(2) The location of the operations;
(3) When the operations occurred;
(4) The amount of money spent con-

ducting those operations; and
(5) all geologic information obtained

from your operations.
§3210.15 Can I do something instead

of performing diligent exploration?
If you choose not to conduct diligent

exploration, or if your total expendi-
tures do not fully meet the require-
ment for any lease year, you may still
meet the diligent exploration require-
ment for that year by paying an addi-
tional rent of $3 per acre or fraction of
an acre. If you choose this option, you
must send your payment to MMS be-
fore the end of the lease year.

§ 3210.20

§ 3210.16 What happens if I do not
meet the diligent exploration re-
quirement or pay the additional
rent?

BLM will cancel your lease.

§ 3210.17 Can someone lease or locate
other minerals on the same lands as
my geothermal lease?

Yes. The United States reserves the
ownership of and the right to extract
helium, oil and hydrocarbon gas from
all geothermal steam and associated
geothermal resources. In addition,
BLM allows mineral leasing or location
on the same lands that are leased for
geothermal resources, provided that
operations under the mineral leasing or
mining laws do not unreasonably inter-
fere with or endanger your geothermal
operations.

§3210.18 May BLM readjust the terms
and conditions in my lease?

Yes, we may readjust the terms and
conditions of your lease regarding stip-
ulations and surface disturbance re-
quirements. We may do this 10 years
after you begin production from your
lease, and at not less than 10-year in-
tervals thereafter. If another Federal
agency manages the lands' surface, we
will ask that agency to review the re-
lated terms and conditions and propose
any readjustments. Once BLM and the
surface managing agency reach agree-
ment, we will apply the readjustments
to your lease.

§3210.19 How will BLM readjust the

terms and conditions in my lease?
(a) We will give you a written pro-

posal to adjust the terms and condi-
tions of your lease. You will have 30
days after you receive the proposal to
object in writing to the new terms or
relinquish your lease. If you do not do
this, these new terms will become part
of your lease. If you do object in writ-
ing, we will issue a final decision on
the new terms and conditions.

(b) BLM will set the date that your
new terms and conditions become ef-
fective.

§3210.20 May BLM readjust the rental
and royalty rates in my lease?

(a) We may readjust your lease rental
and royalty rates at not less than 20-
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year intervals beginning 35 years after
we determine that your lease is produc-
ing in commercial quantities. We will
not increase your rental and royalty
rates by more than 50 percent of what
you paid before BLM adjusted the rate.
Also, we will not raise the royalty rate
above 22.5 percent.

(b) BLM will notify you in writing of
the proposed adjustments. You have 30
days after the date you receive the no-
tice to object to the new rate. If we do
not receive your written objection
within 30 days, the new rate will be-
come a part of your lease. If you do ob-
ject in writing, we will issue a final de-
cision on the new rental and royalty
rate.

(c) We will set the date that your new
terms and conditions become effective.

§ 3210.21 What if I appeal BLM's deci-

sion to adjust my lease terms?

If you appeal our decision to adjust
your lease terms and conditions, rental
or royalty rate, the decision is effec-
tive during the appeal. If you win your
appeal and we must change our deci-
sion, you will receive a refund or credit
for any overpaid rents or royalties.

§ 3210.22 Must I prevent drainage of
geothermal resources from my
lease?

Yes, you must prevent the drainage
of geothermal resources from your
lease by diligently drilling and produc-

ing wells which will protect the Fed-
eral geothermal resource from loss
caused by production from other prop-
erties.

§ 3210.23 What will BLM do if I do not

protect my lease from drainage?

We will determine the amount of geo-
thermal resources drained from your
lease. MMS will bill you for a compen-
satory royalty based on our findings.
This royalty will equal the amount you
would have paid for producing those re-
sources. All interest owners in a lease
are jointly and severally liable for
drainage protection and any compen-
satory royalties.

Subpart 321 1-Fees, Rent, and
Royalties

§3211.10 What are the filing fees, rent,
and minimum royalties for leases?

(a) BLM calculates rents and mini-
mum royalties based on the amount of
acreage covered by your lease. First,
round up any partial acreage to the
next whole acre. For example, rent on
a 2,456.39 acre lease is calculated based
on 2,457 acres. Then multiply the total
number of acres covered by your lease
by the appropriate amount set out in
the chart in paragraph (b) of this sec-
tion to determine the amount you owe.

(b) Use the following table to deter-
mine the filing fees, rents and mini-
mum royalties owed for your lease.

FILING FEES, RENT, AND ROYALTIES

Type Competitive leases Non-competitive leases

(1) Lease Filing Fee ............................................ N/A ..... ........... .......... ................ $75.00.
(2) Lease Rent ......................... $2.00 per acre .................................................... $1.00 per acre.
(3) Lease Assignment Filing Fee ............ $50.00 ................................................................ $50.00.
(4) Steam, heat, or energy royalties ................... Between 10% and 15 ......................................... Between 10% and 15%.
(5) Demineralized water royalties ........................ 5%................................ 5%.
(6) Byproduct royalties ........................................ 5%................................ 5% .
(7) Minimum royalty ................... ................. $2.00 per acre .................................................... $2 .00 per acre,
(8) Additional rent/Instead of diligent exploration $3.00 per acre in addition to regular lease rent $3,00 per acre in addition

to regular lease rent.
(9) Additional rent/Instead of commercial quan- $3.00/year, first 5 years ..................................... $3.00/year, first 5 years

tities production. $6.00/year, second 5 yrs .................................... $6.00/year, second 5 years.

Note the exception stated in 43 CFR 3211.16(b).

§3211.11 When is my annual rental
payment due?

MMS must receive your annual rent-
al payment by the anniversary date of
each lease year. There is no grace pe-

riod for rental payments. If the rent for
your lease is not paid on time, the
lease will automatically terminate by
operation of law, unless you meet the
conditions of 43 CFR 3213.15. See the
MMS regulations in 30 CFR part 218

§3210.21
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which explain when MMS considers a
payment as received. If less than a full
year remains on a lease, you still must
pay a full year's rent by the anniver-
sary date of the lease.

§3211.12 How and where do I pay my

rent?

(a) Pay BLM the first year's advance
rent according to the instructions at 43
CFR 3204.12 or 3205.16. You may use a
personal or cashier's check or money
order made payable to the Department
of the Interior-Bureau of Land Man-
agement. You may also make pay-
ments by credit card or electronic
funds transfer with our prior approval.

(b) For all subsequent years make
your rental payments to MMS. See
MMS regulations at 30 CFR part 218.

§3211.13 Is there a different rental or
minimum royalty amount for a frac-
tional interest lease?

Yes, BLM will prorate rents and min-
imum royalties payable under leases
for lands in which the United States
owns only a fractional mineral inter-
est. For example, if the United States
owns 50% of a 640 acre lease, you pay
rent based on 320 acres.

§ 3211.14 Will I always pay rent on my

lease?

You are required to pay rent only
until you achieve production in com-
mercial quantities. At that time you
begin paying royalties instead.

§3211.15 Must I pay rent if my lease is
committed to an approved coopera-
tive or unit plan?

(a) Before you begin production, if
your lease is committed to an approved
cooperative or unit plan, you must pay
rent in accordance with 43 CFR 3211.10.

(b) Once you begin production, you
do not have to pay rent if the lands in-
cluded in an approved cooperative or
unit plan are within the participating
area. These lands are subject to royal-
ties instead, under 43 CFR 3211.16. The

§3211.17

only exception is for unitized lands
outside the participating area, which
remain subject to rent under 43 CFR
3211.10.

§3211.16 What is the royalty rate for
production from or attributable to
my lease?

The royalty rate for production from
or attributable to your lease is pre-
scribed in your lease form. The chart
at 43 CFR 3211.10 shows the minimum
royalty rates. We will determine the
royalty rate to include in your lease
form based on the following:

(a) The royalty rate for heat or en-
ergy derived from lease production
may range from 10 to 15 percent of the
heat or energy value;

(b) Except for minerals discussed in
paragraph (c) of this section, the roy-
alty rate for the value of byproducts
may not exceed five percent:

(1) If derived from production under
the lease; and

(2) If sold or utilized or reasonably
susceptible to sale or utilization.

(c) The royalty rate for minerals list-
ed in section 1 of the Mineral Leasing
Act will be the same as the royalty
rate for those minerals provided under
BLM regulations in this Title.

(d) The royalty rate for commer-
cially demineralized water produced on
a lease may not exceed 5 percent, ex-
cept that BLM will not charge a roy-
alty for water used in the operations of
a utilization facility.

§3211.17 When do I owe minimum roy-

alty?
You owe minimum royalty when

BLM determines you have a well capa-
ble of commercial production but you
have not begun actual production. You
also owe minimum royalty when the
value of actual production is so low
that royalty you would pay under the
scheduled rate is less than $2.00 per
acre. You should make your minimum
royalty payment to MMS under the
regulations in 30 CFR part 218.
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Subpart 3212-Lease Suspensions
and Royalty Rate Reductions

§3212.10 What is the difference be-
tween a suspension of operations
and production and a suspension of
operations?

A suspension of operations and pro-
duction is a temporary relief from pro-
duction obligations which you may re-
quest from BLM because economic con-
ditions make it unjustifiable for you to
continue operating. A suspension of op-
erations is when we order you, on our
own initiative, to temporarily stop pro-
duction in order to protect the re-
source.

§ 3212.11 How do I obtain a suspension
of operations or operations and
production on my lease?

(a) If you are the operator, you may
request in writing that BLM suspend
your operations and production for a
producing lease. Your request must
fully describe why you need the suspen-
sion. We will determine if your suspen-
sion is approved.

(b) We may act on our own and sus-
pend your operations on any lease in
the interest of conservation.

(c) A suspension under this section
may include leases committed to an
approved unit agreement. Even if
leases committed to the unit are sus-
pended, the unit operator must still
meet unit obligations.

§3212.12 How long does a suspension
of operations or operations and
production last?

(a) BLM will state in your suspension
notice how long your suspension of op-
erations or operations and production
is effective.

(b) During a suspension, you may ask
BLM in writing to terminate your sus-
pension. The suspension will terminate
when you resume production or drilling
operations. If we terminate the suspen-
sion, you must resume paying rents
and minimum royalty. See 43 CFR
3212.14.

(c) If we get information showing
that you must resume operations to
protect the interests of the United
States, we will terminate your suspen-
sion and order you to resume produc-
tion.

§ 3212.13 How does a suspension affect
my lease terms?

If BLM approves your suspension of
operations and production,

(a) Your lease term is extended by
the length of time the suspension is in
effect.

(b) You do not have to drill, produce
geothermal resources, or pay rents or
royalties during the suspension. We
will suspend your obligation to pay
lease rents or royalties beginning with
the first day of the month following
the date the suspension is effective.
For a suspension of operations, we will
not suspend your lease rental or roy-
alty obligations.

§3212.14 What happens when the sus-
pension ends?

You must resume rental or minimum
royalty payments beginning on the
first day of the lease month after BLM
terminates the suspension. You must
pay the full rental or minimum royalty
amount due on or before the next lease
anniversary date. If you do not, we will
refund your balance and cancel the
lease.

§ 3212.15 May BLM reduce or suspend
the royalty or rental rate of my
lease?

Yes. If you apply for a waiver, sus-
pension or reduction of your rent or
royalty, BLM may grant your request
if we determine that:

(a) It promotes conservation;
(b) Doing so will encourage the great-

est ultimate recovery of resources;
(c) It is necessary to promote devel-

opment; or
(d) You cannot successfully operate

the lease under its current terms.

§ 3212.16 What information must I sub-
mit when I request that BLM sus-
pend, reduce or waive my royalty
or rental rate?

(a) Your request for suspension, re-
duction or waiver of the royalty or
rental rate must include all informa-
tion BLM needs to determine if the
lease can be operated under its current
terms. We may ask you for:

(1) The type of reduction you seek;
(2) The serial number of your lease;
(3) The names of the lessee and opera-

tor;

§ 3212. 10
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(4) The location and status of wells;
(5) A summary of monthly produc-

tion from your lease; and
(6) A detailed statement of expenses

and costs.
(b) If you are applying for a royalty

reduction, suspension or waiver, you
must also give us a list of names and
amounts of royalties or payments out
of production paid to each individual,
and every effort you have made to re-
duce these payments. We will not ap-
prove a royalty reduction, suspension
or waiver unless other royalty interest
owners accept a similar reduction, sus-
pension or waiver.

Subpart 3213-Relinquishment,
Termination, Cancellation,
and Expiration

§ 3213.10 Who may relinquish a lease?

The record title owner may relin-
quish a lease in full or in part. If there
is more than one record title owner for
a lease, all record title owners must
sign the relinquishment.

§3213.11 What must I do to relinquish

a lease?

Send BLM a written request that in-
cludes the serial number of each lease
you are relinquishing. If you are relin-
quishing the entire lease, no legal de-
scription of the land is required. If you
are relinquishing part of the lease, you
must describe the lands relinquished.

§ 3213.12 May BLM accept a partial re-
linquishment if it will reduce my
lease to less than 640 acres?

Your lease must remain at least 640
acres, or all of your leased lands in a
section, whichever is less. Otherwise,
we will not accept your partial relin-
quishment. We may only allow an ex-
ception if it will further development
of the resource.

§3213.13 When does my relinquish.

ment take effect?

If BLM determines you have submit-
ted a complete relinquishment request
which meets the requirements of 43
CFR 3213.11 and 3213.12, your relin-
quishment is effective the day we re-
ceive it. However, you and your surety
must still:

§ 3213.18

(a) Pay all rents and royalties due be-
fore relinquishment;

(b) Plug and abandon all wells on the
relinquished land;

(c) Restore the surface and other re-
sources; and,

(d) Comply with the requirements of
43 CFR 3200.4.

§3213.14 How can my lease automati-

cally terminate?

If you do not pay the rent on or be-
fore the anniversary date, your lease
automatically terminates by operation
of law.

§ 3213.15 Will my lease automatically
terminate if my rental payment is
on time but for the wrong amount?

(a) If MMS receives your rental pay-
ment on time, but it is deficient by a
nominal amount, your lease will not
automatically terminate. A nominal
amount is not more than $100 or five
percent of the total payment due,
whichever is less. MMS will notify you
if your payment is deficient, and will
set a date by which a further payment
must be made. If you do not send this
further payment in the time allowed,
we will terminate your lease as of the
anniversary date of the lease.

(b) If your rental payment is defi-
cient by more than a nominal amount,
your lease will automatically termi-
nate on the anniversary date of the
lease.

§ 3213.16 Will BLM notify me if my
lease terminates?

Yes, we will send you a notice of the
termination by certified mail, return
receipt requested.

§ 3213.17 May BLM reinstate my lease?

Yes, if your lease was terminated for
failure to pay your rents on time. You
have 30 days from when you receive the
termination notice to petition us for
reinstatement.

§3213.18 Who may petition to rein.
state a lease?

All record title owners must sign the
petition, though any one record owner
can submit it.
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§3213.19 What must I do to have my
lease reinstated?

Send BLM a petition requesting rein-
statement. Your petition must include
the serial number for each lease and an
explanation of why the delay in pay-
ment was justifiable, rather than due
to a lack of diligence. In addition to
your petition, you must also include
any past rent owed and any rent which
has accrued from the termination date.
§3213.20 Are there reasons why BLM

would not reinstate my lease?
We will not reinstate your lease if:
(a) You do not prove that your fail-

ure to pay rent on time was justifiable
or was not due to your lack of dili-
gence;

(b) We issued a valid lease for any of
the lands before you filed your petition
for reinstatement; or

(c) The land is no longer available for
leasing.

§ 3213.21 When will my lease expire?
Your lease expires at the end of its

primary term or extended term if you
do not either begin production before
the primary term ends or extend your
lease under subpart 3208. BLM will not
notify you when your lease expires at
the end of the primary term.

§ 3213.22 Will BLM notify me when my
lease's extended term expires?

No, if you have extended your lease
term, we will not notify you when your
lease expires at the end of that ex-
tended term.

§ 3213.23 May BLM cancel my lease?

(a) Yes, we may cancel your lease,
after giving you 30 days notice, if we
determine that you violated the re-
quirements of 43 CFR 3200.4. We will
also cancel your lease if it was issued
in error.

(b) See the following Subparts for in-
formation related to Inspection and
Enforcement procedures:

(1) Subpart 3254-Exploration oper-
ations;

(2) Subpart 3266-Drilling operations;
and

(3) Subpart 3277-Utilization oper-
ations.

§ 3213.24 When is a cancellation effec-
tive?

(a) If BLM cancels your lease because
it was issued in error, the cancellation
is effective when you receive it.

(b) If BLM cancels your lease because
you violated the requirements of 43
CFR 3200.4, the cancellation takes ef-
fect 30 days from the date you receive
notice of the violation.

§ 3213.25 What can I do if BLM notifies
me that my lease is being canceled
due to violations of the laws, regu-
lations or lease terms?

(a) You can prevent us from cancel-
ing your lease following this notice if:

(1) You correct the violation within
30 days; or

(2) You show us that you cannot cor-
rect the violation during the 30-day pe-
riod but that you are making a good
faith attempt to timely correct the
violation.

(b) You may request a hearing on the
record about the violation or proposed
lease cancellation. You have 30 days
from the date you receive the violation
notice to request a hearing. See 43 CFR
parts 4 and 1840. We will suspend can-
celing your lease while your appeal is
pending. If a hearing occurs and the ad-
ministrative law judge decides you
committed a violation, you will have 30
days from receiving the decision to
correct the violation under paragraph
(a) of this section.

Subpart 3214-Personal and
Surety Bonds

§3214.10 Who must post a geothermal

bond?

The lessee or operator must post a
bond with BLM before exploration,
drilling or utilization operations begin.
Before we approve a lease transfer or
recognize a new designated operator,
the lessee or operator must file a new
bond or a rider to the existing bond,
unless all previous operations on the
land have already been reclaimed.

§ 3214.11 Who must my bond cover?

Your bond must cover all record title
owners, operating rights owners, opera-
tors and any person who conducts oper-
ations on your lease.

§ 3213.19
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§ 3214.12 What activities must my bond
cover?

Your bond must cover:
(a) Any activities related to explo-

ration, drilling, utilization or associ-
ated operations on a Federal lease;

(b) Reclamation of the surface and
other resources;

(c) Royalty payments; and,
(d) Compliance with the require-

ments of 43 CFR 3200.4.

§ 3214.13 What is the minimum dollar

amount required for a bond?

The minimum bond amount differs
depending on the type of activity you
are proposing and whether your bond
will cover individual, statewide or na-
tionwide activities. The minimum dol-
lar amounts and bonding options for
each type of activity are found in the
following regulations:

(a) Exploration operations-see 43
CFR 3251.15;

(b) Drilling operations--see 43 CFR
3261.18; and,

(c) Utilization operations-see 43
CFR 3271.12 and 43 CFR 3273.19.
§3214.14 May BLM increase the bond

amount above the minimum?

(a) We may increase the bond amount
beyond the minimums referenced in 43
CFR 3214.13 when:

(1) We determine the operator has a
history of noncompliance;

(2) We previously had to make a
claim against a surety because any one
person who is covered by the new bond
failed to timely plug and abandon a
well and reclaim the surface;

(3) MMS has notified BLM that a per-
son covered by the bond owes uncol-
lected royalties; or

(4) Our inspection of the property de-
termines that the bond amount is too
low to cover the estimated reclamation
cost.

(b) We may increase bond amounts to
any level, but we will not set that
amount higher than the total esti-
mated costs of plugging wells, remov-
ing structures, and reclaiming the sur-
face, plus any uncollected royalties due
MMS or monies owed to BLM due to
previous violations.

§ 3214.18

§ 3214.15 What kind of financial guar-
antee will BLM accept to back my
bond?

We will not accept cash to back a
bond. We will only accept:

(a) Corporate surety bonds, provided
that the surety company is approved
by the Department of Treasury (see De-
partment of the Treasury Circular No.
570 which is published in the FEDERAL
REGISTER every year on or about July
1); and

(b) Personal bonds, which are secured
by a cashier's check, certified check,
certificate of deposit, negotiable secu-
rities such as Treasury notes, or an ir-
revocable letter of credit (see 43 CFR
3214.21 and 3214.22).

§ 3214.16 Is there a special bond form I

must use?

Use a BLM-approved bond form
(Form 3000-4, or Form 3000-4a, June
1988 or later editions) for either a cor-
porate surety bond or a personal bond.

§ 3214.17 Where must I submit my
bond?

File personal or corporate surety
bonds and statewide bonds in the BLM
State Office which oversees your lease
or operations. You may file nationwide
bonds in any BLM State Office. File
bond riders in the BLM State Office
where your underlying bond is located.
For personal or corporate surety bonds,
file one originally signed copy of the
bond.

§ 3214.18 Who will BLM hold liable
under the bond and what are they
liable for?

We will hold all interest owners in a
lease jointly and severally liable for
compliance with the requirements of 43
CFR 3200.4 for obligations that accrue
while they hold their interest. Among
other things, all interest owners are
jointly and severally liable for:

(a) Plugging and abandoning wells;
(b) Reclaiming the surface;
(c) Paying compensatory royalties

assessed for drainage; and
(d) Paying rent.

179-172 D-98--16
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§3214.19 What are my bondiig re-
quirements when a lease interest is
transferred to me?

(a) Except as otherwise provided in
this section, if the lands transferred to
you contain a well or any other surface
disturbance which the original lessee
did not reclaim, you must post a bond
under this subpart.

(b) If the original lessee does not
transfer all interest in the lease to you,
you may become a co-principal on the
original bond, rather than posting a
new bond.

(c) You do not need to post an addi-
tional bond if:

(1) You previously furnished a state-
wide or nationwide bond; or

(2) The operator provided the original
bond, and the operator does not
change.

§ 3214.20 How do I modify or extend
the terms and conditions of my
bond?

You may modify your bond by sub-
mitting a rider to the BLM State Office
where your bond is held. There is no
special form required.

§ 3214.21 What must I do if I want to
use a certificate of deposit to back
my bond?

Your certificate of deposit must:
(a) Be issued by a Federally-insured

financial institution authorized to do
business in the United States;

(b) Include on its face the statement,
"[t]he Secretary of the Interior or his
delegatee must approve redemption of
this certificate by any party;" and

(c) Be payable to the Department of
the Interior, Bureau of Land Manage-
ment.

§3214.22 What must I do if I want to
use a letter of credit to back my
bond?

Your letter of credit must:
(a) Be issued by a Federally-insured

financial institution authorized to do
business in the United States;

(b) Be payable to the Department of
the Interior, Bureau of Land Manage-
ment;

(c) Be irrevocable during its term and
have an initial expiration date of no
sooner than one year after the date we
receive it;

43 CFR Ch. 11 (10-1-98 Edition)

(d) Be automatically renewable for a
period of at least one year, unless the
issuing financial institution gives us
written notice, at least 90 days before
the letter of credit expires, that it will
no longer renew the letter of credit;
and

(e) Include a clause that authorizes
the Secretary of the Interior to de-
mand immediate payment, in part or in
full, if you do not meet your obliga-
tions under the requirements of 43 CFR
3200.4 or provide substitute security for
a letter of credit which the issuer has
stated it will not renew before the let-
ter of credit expires.

Subpart 3215-Bond Collection
After Default

§ 3215.10 When may BLM collect

against my bond?

Unless you comply with the require-
ments listed at 43 CFR 3200.4, we may
collect money from the bond to correct
your noncompliance. This amount can
be as large as the face amount of the
bond. Some examples of when we will
collect against your bond are when you
do not:

(a) Properly plug and abandon a well;
(b) Reclaim the lease area;
(c) Pay outstanding royalties; or
(d) Pay assessed royalties to com-

pensate for drainage.

§3215.11 Must I replace my bond after

BLM collects against it?

Yes. If we collect against your bond,
before you conduct any further oper-
ations you must either:

(a) Post a new bond equal to the
value of the original bond; or

(b) Restore your existing bond to the
original amount.

§ 3215.12 What will BLM do if I do not
restore the face amount or file a
new bond?

If we collect against your bond and
you do not restore it to the original
amount, we may shut-in any well(s) or
utilization facilities and begin cancel-
ing all of your leases covered by that
bond.
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§ 3215.13 Will BLM cancel or terminate
my bond?

No, we do not cancel or terminate
bonds. However, we may:

(a) Terminate the period of liability
of a surety or other bond provider at
any time. The bond provider must give
you and BLM 30 days notice when they
terminate your bond. Once your bond
is terminated, do not conduct any oper-
ations until you provide a new bond
which meets our requirements. We will
also release an old bond once you file a
new bond with a rider covering existing
liabilities and we accept it; or

(b) Release your bond after a reason-
able period of time, if we determine
that you have paid all royalties, rents,
penalties, and assessments, satisfied all
permit or lease obligations and re-
claimed the site according to your op-
erations plan.

§ 3215.14 When BLM releases my bond,
does that end my responsibilities?

No, when we release your bond, we
relinquish the security but we continue
to hold the lessee or operator respon-
sible for noncompliance. Specifically,
we do not waive any legal claim we
may have against any person under the
Comprehensive Environmental Re-
sponse, Compensation and Liability
Act of 1980 (42 U.S.C. 9601 et seq.), or
other laws and regulations.

Subpart 3216-Transfers
§3216.10 What types of lease interests

may I transfer?
You may transfer record title or op-

erating rights, but you need our ap-

§ 3216. 15

proval before your transfer is effective.
See 43 CFR 3216.21.

§3216.11 Where must I file a transfer

request?

File your transfer in the BLM State
Office that handles your lease.

§3216.12 When does a transferee take
responsibility for lease obligations?

Once we approve your transfer, the
transferee becomes responsible for per-
forming all lease obligations accrued
after the date of the transfer, and for
plugging and abandoning wells which
exist and are not plugged at the time of
the transfer.

§3216.13 What are my responsibilities
after I transfer my interest?

You will still be responsible for rents,
royalties, compensatory royalties and
other obligations accrued before your
transfer became effective. You must
also plug and abandon any wells drilled
or existing on the lease while you held
your interest.

§3216.14 What filing fees and forms
does a transfer require?

With each transfer request you must
send us the correct form and pay the
transfer fee. When you calculate your
fee, make sure it covers the full
amount. For example, if you are trans-
ferring record title for three leases,
submit $150 with the application. Use
the following chart to determine forms
and fees:

Filing
Type of form Required? Form No. Number of copies transfer

fee (per
lease)

(a) Record Title ........................................................................ Yes .............. 3000-3 .......... 2 executed copies $50.00
(b) Operating Rights ................................................................ Yes .............. 3000-3(a) 2 executed copies $50.00
(c) Estate Transfers ................................................................. No ......... N/A ................ 1 List of Leases ... None
(d) Corporate Mergers ............................................................. No ......... N/A ................ 1 List of Leases ... None
(e) Name Changes .................................................................. No ......... N/A ................ 1 List of Leases... None

§ 3216.15 When must I file my transfer
request?

(a) File a transfer request to transfer
record title or operating rights within
90 days after you sign an agreement
with the transferee. If we receive your

request more than 90 days after sign-
ing, we may require you to re-certify
that you still intend to complete the
transfer.

(b) There is no specific time deadline
for filing estate transfers, corporate
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mergers, and name changes. Just file
them within a reasonable time.

§3216.16 Must I file separate transfer

requests for each lease?

File two copies of separate requests
for each lease for which you are trans-
ferring record title or operating rights.
The only exception is, if you are trans-
ferring more than one lease to the
same transferee, just file two copies of
one transfer application.

§3216.17 Where must I file estate
transfers, corporate mergers and
name changes?

(a) If you have posted a bond for any
Federal lease, file estate transfers, cor-
porate mergers, and name changes in
the BLM State Office that maintains
your bond.

(b) If you have not posted a bond, file
estate transfer, corporate merger and
name change documents in each State
Office having jurisdiction over the
lease(s).

§3216.18 How do I describe the lands
in my lease transfer?

(a) If you are transferring an interest
in your entire lease, you do not need to
give BLM a legal description of the
land.

(b) If you are transferring an interest
in a portion of your lease, describe the
lands the same way they are described
in the lease.

§ 3216.19 May I transfer record title in-

terest for less than 640 acres?

Only when your transfer includes an
irregular subdivision or all your lease
in a section. We may make an excep-
tion to the minimum acreage require-
ments if needed to conserve the re-
source.

§3216.20 When does a transfer seg-

regate a lease?

If you transfer 100 percent of the
record title interest in a portion of
your lease, BLM will segregate the
transferred portion from the original
lease and give it a new serial number
with the same terms and conditions as
those in the original lease.
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§3216.21 When is my transfer effec-
tive?

Your transfer is effective the first
day of the month after we approve it.

§3216.22 Does BIM grant all transfer
requests?

No, we will not approve a transfer if:
(a) The lease account is not in good

standing;
(b) The transferee does not qualify to

hold a lease under this part; or
(c) An adequate bond has not been

provided.

Subpart 3217-Cooperative
Conservation Provisions

§3217.10 What are unit agreements
and cooperative plans?

Lessees enter into a unit agreement
or a cooperative plan to conserve the
resources of any geothermal field or
area. By operating together, lessees
can work more efficiently and promote
better development. BLM will only ap-
prove unit agreements which we deter-
mine are in the public interest. Unit
agreement application procedures are
provided in 43 CFR part 3280.

§ 3217.11 What are communitization

agreements?

Communitization agreements (also
called drilling agreements) help opera-
tors who cannot independently develop
separate tracts due to problems with
well spacing or well development pro-
grams. Lessees may ask BLM to ap-
prove a communitization agreement or,
in some cases, we may require the les-
sees to enter into such an agreement.

§ 3217.12 What does BLM need to ap-
prove my communitization agree-
ment?

Give us the following information:
(a) The location of the separate

tracts comprising the drilling or spac-
ing unit;

(b) How you will prorate production
or royalties to each separate tract
based on total acres involved;

(c) The name of each tract operator;
and

(d) Provisions for protecting the in-
terests of all parties, including the
United States.
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§3217.13 When does my
communitization agreement go into
effect?

When BLM signs it. Before we ap-
prove the agreement, all parties must
sign the agreement, and we must deter-
mine that the tracts cannot be inde-
pendently developed.

§3217.14 When will BLM approve my
operating, drilling or developmentcontract?

We may approve an operating, drill-
ing or development contract when:

(a) One or more geothermal lessees
enter into the contract with one or
more persons or partnerships;

(b) Lessees need the contract for
large scale operations and financing of
the discovery, development, produc-
tion, transmission, transportation or
utilization of geothermal resources;
and

(c) We determine that the contract is
needed to conserve the resource, or it
will serve the public interest.

§ 3217.15 What does BLM need to ap-
prove my operating, drilling or de-
velopment contract?

Send us:
(a) The contract and a statement of

why you need it;
(b) A statement of all interests held

by the contracting parties in that geo-
thermal area or field;

(c) The type of operations and sched-
ule set by the contract;

(d) A statement that the contract
will not violate Federal antitrust laws
by concentrating control over the pro-
duction or sale of geothermal re-
sources;

(e) Any other information we may re-
quire to make a decision about the con-
tract or to attach conditions of ap-
proval.

Subpart 3250-Exploration
Operations-General

§3250.10 When do the exploration op-
erations regulations apply?

(a) The exploration operations regu-
lations, contained in 43 CFR subparts
3250 through 3256, apply to geothermal
exploration operations:

§3250.12

(1) On BLM-administered public
lands, whether or not they are leased
for geothermal resources; and

(2) On lands whose surface is man-
aged by another Federal agency, where
BLM has leased the subsurface geo-
thermal resources and the lease opera-
tor will conduct exploration. In this
case, we will consult with the surface
managing agency regarding surface use
and reclamation requirements before
we approve the exploration permit.

(b) These regulations do not apply to:
(1) Unleased land administered by an-

other Federal agency;
(2) Unleased geothermal resources

whose surface land is managed by an-
other Federal agency;

(3) Privately owned land; or
(4) Casual use activities.

§ 3250.11 What types of operations may
I propose when I send BLM my ex-
ploration permit application?

(a) You may propose any activity fit-
ting the definition of "exploration op-
erations" in 43 CFR 3200.1. Submit
Form 3200-9, Notice of Intent to Con-
duct Geothermal Resource Exploration
Operations, together with the informa-
tion required under 43 CFR 3251.12, and
BLM will review your proposal.

(b) The exploration operations regu-
lations do not address drilling wells in-
tended for production or injection,
which are covered in subpart 3260 of
this part, or geothermal resources uti-
lization, which is covered in subpart
3270 of this part.

§ 3250.12 What general standards
apply to my exploration operations?

Your exploration operations must:
(a) Meet all operational and environ-

mental standards;
(b) Protect public health, safety and

property;
(c) Prevent unnecessary impacts to

surface and subsurface resources; and;
(d) Be conducted in a manner consist-

ent with the principles of multiple use;
and

(e) Comply with the requirements of
43 CFR 3200.4.
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§ 3250.13 What orders or instructions
may BLM issue me?

(a) Geothermal resource operational
orders, for detailed requirements that
apply nationwide;

(b) Notices to lessees, for detailed re-
quirements on a statewide or regional
basis;

(c) Other orders and instructions spe-
cific to a field or area;

(d) Permit conditions of approval;
and

(e) Verbal orders which will be con-
firmed in writing.

Subpart 3251 -Exploration
Operations: Getting a Permit

§3251.10 Do I need a permit before I

start my exploration operations?

Yes, do not start any exploration op-
erations before we have approved your
exploration permit.

§ 3251.11 May I conduct exploration
operation on my lease, someone
else's lease or unleased land?

You may request a permit to explore
any BLM-managed public lands open to
geothermal leasing, even if we already
leased the lands to another person.
Your exploration will not give you ex-
clusive rights. If you wish to conduct
operations on your lease, you may do
so after we have approved your explo-
ration permit. If the lands are already
leased, your operations may not unrea-
sonably interfere with or endanger
those other operations or other author-
ized uses, or cause unnecessary or
undue degradation of the lands.

§ 3251.12 What does BLM need to ap-

prove my exploration permit?

To conduct exploration operations on
BLM-managed lands, your application
must:

(a) Include a complete and signed ex-
ploration permit which describes the
lands you wish to explore;

(b) For operations other than tem-
perature gradient wells, describe your
exploration plans and procedures, in-
cluding the approximate starting and
ending dates for each phase of oper-
ations;

(c) For temperature gradient wells,
describe your drilling and completion
procedures, and include, for each well

or for several wells you propose to drill
in an area of geologic and environ-
mental similarity:

(1) A detailed description of the
equipment, materials, and procedures
you will use;

(2) The depth of the well;
(3) The casing and cementing pro-

gram;
(4) The circulation media (mud, air,

foam, etc.);
(5) A description of the logs that you

will run;
(6) A description and diagram of the

blowout prevention equipment you will
use during each phase of drilling;

(7) The expected depth and thickness
of fresh water zones;

(8) Anticipated lost circulation zones;
(9) Anticipated temperature gradient

in the area;
(10) Well site layout and design;
(11) Existing and planned access

roads or ancillary facilities; and
(12) Source of drill pad and road

building material and water supply.
(d) Show evidence of bond coverage

(See 43 CFR 3251.15);
(e) Estimate how much surface dis-

turbance your exploration may cause;
(f) Describe the proposed measures

you will take to protect the environ-
ment and other resources;

(g) Describe methods to reclaim the
surface; and

(h) Include all other information we
may require.

§3251.13 What action will BLM take
on my permit?

(a) When we receive your exploration
permit, we will make sure it is com-
plete and signed, and review it for com-
pliance with the requirements of 43
CFR 3200.4.

(b) If the proposed operations are lo-
cated on lands described under 43 CFR
3250.10(a)(2), we will consult with the
federal surface management agency be-
fore we approve your permit.

(c) We will check your exploration
permit for technical adequacy and we
may require additional procedures.

(d) We will notify you if we need
more information to process your per-
mit. We will suspend the review of your
permit until we receive the informa-
tion.

§ 3250.13
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(e) After our review, we will notify
you whether we approved or denied
your permit, as well as any conditions
we require for conducting operations.

§ 3251.14 Once I have a permit, how
can I change my exploration oper-
ations?

Send BLM a complete and signed
sundry notice, form 3260-3, which fully
describes the requested changes. Do
not proceed with the change until you
receive written approval from BLM.

§ 3251.15 Do I need a bond for con-
ducting exploration operations?

Yes, do not start any exploration op-
erations on BLM-managed lands until
we approve your bond. You may meet
the requirement for an exploration
bond in two ways.

(a) If you have an existing nation-
wide or statewide oil and gas explo-
ration bond, provide a rider to include
geothermal resources exploration oper-
ations, in an amount we have specified.

(b) If you must file a new bond, the
minimum amounts are:

(1) $5,000 for a single operation;
(2) $25,000 for all of your operations

within a state;
(3) $50,000 for all of your operations

nationwide.
(c) See 43 CFR subparts 3214 and 3215

for additional details on bonding proce-
dures.

§3251.16 When will BLM release my
bond?

We will release your bond after you
request it and we determine that you
have:

(a) Plugged and abandoned all wells;
(b) Reclaimed the land; and
(c) Complied with the requirements

of 43 CFR 3200.4.

Subpart 3252-Conducting
Exploration Operations

§3252.10 What operational standards
apply to my exploration operations?

You must:
(a) Keep exploration operations under

control at all times;
(b) Conduct training during your op-

eration which ensures your personnel
are capable of performing emergency
procedures quickly and effectively;

§ 3252.12

(c) Use properly maintained equip-
ment; and

(d) Use operational practices which
allow for quick and effective emer-
gency response.

§3252.11 What environmental require-
ments must I meet when conduct-
ing exploration operations?

(a) You must conduct your explo-
ration operations to:

(1) Protect the quality of surface and
subsurface waters, air, and other natu-
ral resources, including wildlife, soil,
vegetation, and natural history;

(2) Protect the quality of cultural,
scenic and recreational resources;

(3) Accommodate other land uses, as
we deem necessary; and

(4) Protect people and wildlife from
unacceptable noise levels.

(b) You must remove or, with our
permission, properly store all equip-
ment and materials not in use.

(c) You must provide and use pits,
tanks and sumps of adequate capacity.
They must be designed to retain all
materials and fluids resulting from
drilling temperature gradient wells or
other operations, unless we have speci-
fied otherwise in writing. When no
longer needed, you must properly aban-
don pits and sumps in accordance with
your permit.

(d) We may require you to submit a
contingency plan describing procedures
to protect public health, safety, prop-
erty and the environment.

§3252.12 How deep may I drill a tem-

perature gradient well?

You may drill a temperature gra-
dient well to any depth we approve in
your exploration permit or sundry no-
tice. In all cases, you may not flow test
the well or perform injection tests of
the well unless you follow the proce-
dures for geothermal drilling oper-
ations in 43 CFR subparts 3260 through
3267. BLM may modify your permitted
depth at any time before or during
drilling, if we determine the bottom
hole temperature or other information
indicates that drilling to the original
permitted depth could directly encoun-
ter the geothermal resource or create
risks to public health, safety, property,
the environment or other resources.
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§ 3252.13 How long may I collect infor-
mation from my temperature gra-
dient well?

You may collect information from
your temperature gradient well for as
long as we approve.

§3252.14 How must I complete a tem-
perature gradient well?

Complete temperature gradient wells
in a way that allows for proper aban-
donment and prevents interzonal mi-
gration of fluids. Cap all tubing when
not in use.

§3252.15 When must I abandon a tem-

perature gradient well?

When you no longer need it, or when
we require you to.

§ 3252.16 How must I abandon a tem-
perature gradient well?

(a) Before abandoning your well, sub-
mit a complete and signed sundry no-
tice describing how you plan to aban-
don wells and reclaim the surface. Do
not begin abandoning wells or reclaim-
ing the surface until we approve your
sundry notice.

(b) You must plug and abandon your
well to permanently prevent interzonal
migration of fluids and migration of
fluids to the surface. You must reclaim
your well location to our satisfaction.

Subpart 3253-Reports:
Exploration Operations

§3253.10 Must I share the data I col-
lect through exploration operations
with BLM?

(a) For exploration operations on
your geothermal lease, you must sub-
mit all data you obtain as a result of
the operations with a signed notice of
completion of exploration operations
form under 43 CFR 3253.11, unless we
approve a later submission.

(b) For exploration operations on un-
leased lands or on leased lands where
you are not the lessee or unit operator,
you do not need to submit data. How-
ever, if you want your exploration op-
erations to count toward your diligent
exploration expenditure requirement
(43 CFR 3210.13), or if you are making
significant expenditures to extend your
lease (43 CFR 3208.14), you must send
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BLM the resulting data under the rules
of those sections.

§ 3253.11 Must I notify BIM when I
have completed my exploration op-
erations?

Yes. Send us a complete and signed
notice of completion of exploration op-
erations form, describing the explo-
ration operations, well history, com-
pletion and abandonment procedures,
or site reclamation measures. You
must send this within 30 days after
you:

(a) Complete any geophysical explo-
ration operations;

(b) Complete the drilling of tempera-
ture gradient well(s) approved under
your exploration permit;

(c) Plug and abandon a temperature
gradient well; or

(d) Plug shot holes and reclaim all
exploration sites.

Subpart 3254-nspection, En-
forcement, and Noncompli-
ance for Exploration Oper-
ations

§3254.10 May BIM inspect my explo-

ration operations?

Yes, we may inspect your exploration
operations to ensure compliance with
the requirements of 43 CFR 3200.4.

§3254.11 What will BLM do if my ex-
ploration operations do not meet all
requirements?

(a) We will issue you a written inci-
dent of noncompliance and direct you
to correct the problem within a set
time. If the noncompliance continues
or is serious in nature, we will take one
or more of the following actions:

(1) Correct the problem at your ex-
pense;

(2) Direct you to modify or shut down
your operations;

(3) Collect all or part of your bond.
(b) We may also require you to take

actions to prevent unnecessary impacts
to the lands. If so, we will notify you of
the nature and extent of any required
measures and the time you have to
complete them.

(c) Noncompliance may result in
BLM canceling your lease, if applica-
ble. See 43 CFR 3213.23 through 3213.25.
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Subpart 3255-Confidential,
Proprietary Information

§ 3255.10 Will BLM disclose informa-
tion I submit under these regula-
tions?

All Federal and Indian data and in-
formation submitted to the BLM are
subject to part 2 of this title. Part 2 in-
cludes the regulations of the Depart-
ment of the Interior covering public
disclosure of data and information con-
tained in Department of Interior
records. Certain mineral information
not protected from disclosure under
part 2 may be made available for in-
spection without a Freedom Of Infor-
mation Act (FOIA) request.

§3255.11 When I submit confidential,
proprietary information, how can I

elp ensure it is not available to the
public?

When you submit data and informa-
tion that you believe to be exempt
from disclosure by 43 CFR part 2, you
must clearly mark each page that you
believe contains confidential informa-
tion. BLM will keep all data and infor-
mation confidential to the extent al-
lowed by 43 CFR 2.13(c).

§3255.12 How long will information I
give BLM remain confidential or
proprietary?

The FOLA does not provide a finite
period of time for which information
may be exempt from disclosure to pub-
lic. Each situation will need to be re-
viewed individually and in accordance
with guidance provided by 43 CFR part
2.

§3255.13 How will BLM treat Indian
information submitted under the
Indian Mineral Development Act?

Under the Indian Mineral Develop-
ment Act of 1982 (IMDA) (25 U.S.C. 2101
et seq.), the Department of the Interior
will hold as privileged proprietary in-
formation of the affected Indian or In-
dian tribe-

(a) All findings forming the basis of
the Secretary's intent to approve or
disapprove any Minerals Agreement
under IMDA; and

(b) All projections, studies, data, or
other information concerning a Min-

§3255.15

erals Agreement under IMDA, regard-
less of the date received, related to-

(1) The terms, conditions, or finan-
cial return to the Indian parties;

(2) The extent, nature, value, or dis-
position of the Indian mineral re-
sources; or

(3) The production, products, or pro-
ceeds thereof.

11. Section 3255.14 is added to read as
follows:

[63 FR 52953, Oct. 1, 1998]

EFFECTIVE DATE NOTE: At 63 FR 52953, Oct.
1, 1998, §3255.13 was added, effective Nov. 2,
1998.

§ 3255.14 How will BLM administer in.
formation concerning other Indian
minerals?

For information concerning Indian
minerals not covered by §3255.13, BLM
will withhold such records as may be
withheld under an exemption to the
Freedom of Information Act (FOIA) (5
U.S.C. 552) when it receives a request
for information related to tribal or In-
dian minerals held in trust or subject
to restrictions on alienation.

12. Section 3255.15 is added to read as
follows:

[63 FR 52953, Oct. 1, 1998]

EFFEcTIVE DATE NOTE: At 63 FR 52953, Oct.
1, 1998, §3255.14 was added, effective Nov. 2,
1998.

§ 3255.15 When will BIM consult with
Indian mineral owners when infor-
mation concerning their minerals is
the subject of a FOA request?

BLM will notify the Indian mineral
owner(s) identified in the records of the
Bureau of Indian Affairs (BIA), and
BIA, and give them a reasonable period
of time to state objections to disclo-
sure, using the standards and proce-
dures of §2.15(d) of this title, before
making a decision about the applicabil-
ity of FOIA exemption 4 to:

(a) Information obtained from a per-
son outside the United States Govern-
ment; when

(b) Following consultation with a
submitter under §2.15(d) of this title,
BLM determines that the submitter
does not have an interest in withhold-
ing the records that can be protected
under FOIA; but
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(c) BLM has reason to believe that
disclosure of the information may re-
sult in commercial or financial injury
to the Indian mineral owner(s), but is
uncertain that such is the case.

[63 FR 52953, Oct. 1, 1998]

EFFECTIVE DATE NOTE: At 63 FR 52953, Oct.
1, 1998, §3255.15 was added, effective Nov. 2,
1998.

Subpart 3256-Exploration
Operations Relief and Appeals

§ 3256.10 May I request a variance
from any BLM requirements?

(a) Yes, you may request a variance
for your exploration operations from
the requirements of 43 CFR 3200.4. Your
request must include enough informa-
tion to explain:

(1) Why you cannot comply; and
(2) Why you need the variance to con-

trol your well, conserve natural re-
sources, protect public health and safe-
ty, property, or the environment.

(b) We may approve your request ver-
bally or in writing. If we give you a
verbal approval, we will follow up with
written confirmation.

§ 3256.11 How may I appeal a BLM de-
cision regarding my exploration op-
erations?

You may appeal a BLM decision re-
garding your exploration operations in
accordance with 43 CFR 3200.5.

Subpart 3260-Geothermal Drilling
Operations--General

§ 3260.10 What types of geothermal op-
erations are covered by these regu-
lations?

(a) The regulations in 43 CFR sub-
parts 3260 through 3267 establish per-
mitting and operating procedures for
drilling wells and conducting related
activities for the purpose of performing
flow tests, producing geothermal
fluids, or injecting fluids into a geo-
thermal reservoir. These subparts also
address redrilling, deepening, plugging
back, and other subsequent well oper-
ations.

(b) The operations regulations in sub-
parts 3260 through 3267 do not address
conducting exploration operations,
which are covered in subpart 3250 of

this part, or geothermal resources uti-
lization, which is covered in subpart
3270 of this part.

§ 3260.11 What general standards

apply to my drilling operations?

Your drilling operations must:
(a) Meet all environmental and oper-

ational standards;
(b) Prevent unnecessary impacts to

surface and subsurface resources;
(c) Conserve geothermal resources

and minimize waste;
(d) Protect public health, safety and

property; and,
(e) Comply with the requirements of

43 CFR 3200.4.

§ 3260.12 What other orders or instruc-
tions may BLM issue me?

We may issue:
(a) Geothermal resource operational

orders, for detailed requirements that
apply nationwide;

(b) Notices to lessees, for detailed re-
quirements on a statewide or regional
basis;

(c) Other orders and instructions spe-
cific to a field or area;

(d) Permit conditions of approval;
and

(e) Verbal orders which will be con-
firmed in writing.

Subpart 3261-Drilling Operations:
Getting a Permit

§3261.10 How do I get approval to

begin well pad construction?

(a) If you do not have an approved
geothermal drilling permit, form 3260-
2, apply using a complete and signed
sundry notice, form 3260-3, to build
well pads and access roads. Send us a
complete operations plan (see 43 CFR
3261.12) and an acceptable bond with
your sundry notice. You may start well
pad construction once we approve your
sundry notice.

(b) If you already have an approved
drilling permit and you have provided
an acceptable bond, you do not need
any further permission from BLM to
start well pad construction unless you
intend to change something from the
approved permit. Send us a complete

§ 3256. 10
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and signed sundry notice so we may re-
view your proposed change. Do not pro-
ceed with the change until we approve
your sundry notice.

§3261.11 How do I get approval for
drilling operations and well pad
construction?

(a) Send us:
(1) A completed and signed drilling

permit application;
(2) A complete operations plan (43

CFR 3261.12);
(3) A complete drilling program (43

CFR 3261.13); and
(4) An acceptable bond (43 CFR

3261.18).
(b) Do not start any drilling oper-

ations until we have approved the per-
mit.

§ 3261.12 What is an operations plan?

An operations plan describes how you
will drill for and test the geothermal
resources covered by your lease. Your
plan must tell BLM enough about your
proposal to allow us to assess the envi-
ronmental impacts of your operations.
This information should generally in-
clude:

(a) Well pad layout and design;
(b) A description of existing and

planned access roads;
(c) A description of any ancillary fa-

cilities;
(d) The source of drill pad and road

building material;
(e) The water source;
(f) A statement describing surface

ownership;
* (g) Plans for surface reclamation;
(h) A description of procedures to

protect the environment and other re-
sources; and

(i) Any other information we may re-
quire.

§3261.13 What is a drilling program?
A drilling program describes all the

operational aspects of your proposal to
drill, complete and test a well. Send us:

(a) A detailed description of the
equipment, materials, and procedures
you will use;

(b) The proposed/anticipated depth of
the well;

(c) If you plan to directionally drill
your well, also send us:

§3261.15

(1) The proposed bottom hole loca-
tion and distances from the nearest
section or tract lines;

(2) The kick-off point;
(3) The direction of deviation;
(4) The angle of build-up and maxi-

mum angle; and
(5) Plan and cross section maps indi-

cating the surface and bottom hole lo-
cations;

(d) The casing and cementing pro-
gram;

(e) The circulation media (mud, air,
foam, etc.);

(f) A description of the logs that you
will run;

(g) A description and diagram of the
blowout prevention equipment you will
use during each phase of drilling;

(h) The expected depth and thickness
of fresh water zones;

(i) Anticipated lost circulation zones;
(j) Anticipated reservoir temperature

and pressure;
(k) Anticipated temperature gradient

in the area;
(1) A plat certified by a licensed sur-

veyor showing the surveyed surface lo-
cation and distances from the nearest
section or tract lines;

(m) Procedures and durations of well
testing; and

(n) Any other information we may re-
quire.

§3261.14 When must I give BLM my
operations plan?

Send us a complete operations plan
before you begin any surface disturb-
ance on a lease. You do not need to
submit an operations plan for subse-
quent well operations or altering exist-
ing production equipment, unless these
activities will cause more surface dis-
turbance or we notify you that you
must submit an operations plan. Do
not start any activities which will re-
sult in surface disturbance until we ap-
prove your permit or sundry notice.

§3261.15 Must I give BLM my drilling
permit application, drilling pro-
gram and operations plan at the
same time?

No, you may submit your complete
and signed drilling permit application
and complete drilling program and op-
erations plan either together or sepa-
rately.
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(a) If you submit them together and
we approve your drilling permit, the
approved drilling permit will authorize
both the pad construction and the
drilling and testing of the well.

(b) If you submit the operations plan
separately from the drilling permit and
program, you must:

(1) Submit the operations plan before
the drilling permit application and
drilling program to allow BLM time to
comply with NEPA; and

(2) Submit a complete and signed
sundry notice for well pad and access
road construction. Do not begin con-
struction until we approve your sundry
notice.

§ 3261.16 Can my operations plan,
drilling permit and drilling pro-
gram apply to more than one weli?

Your operations plan and drilling
program can sometimes be combined to
cover several wells, but your drilling
permit cannot. To combine your oper-
ations plan, give us adequate informa-
tion for all well sites, and we will com-
bine your plan to cover those well sites
that are in areas of similar geology and
environment. Your drilling program
may also apply to more than one well,
provided you will drill the wells in the
same manner, and you expect to en-
counter similar geologic and reservoir
conditions. You must submit a sepa-
rate geothermal drilling permit appli-
cation for each well.

§3261.17 How do I amend my oper-

ations plan or drilling permit?

If BLM has not yet approved your op-
erations plan or drilling permit, send
us your amended plan and complete
and signed permit application. To
amend an approved operations plan or
drilling permit, submit a complete and
signed sundry notice describing your
proposed change. Do not start any
amended operations until we have ap-
proved your drilling permit or sundry
notice.

§ 3261.18 Do I need a bond before I
build a well pad or drill a well?

Yes, before starting any operation,
you must:

(a) Send us either a surety or per-
sonal bond in the following amount:

(1) $10,000 for a single lease;

(2) $50,000 for all of your operations
within a state; or

(3) $150,000 for all of your operations
nationwide.

(b) Get our approval of your surety or
personal bond; and

(c) To cover any drilling operations
on all leases committed a unit, either
submit a bond for that unit in an
amount we specify, or provide a rider
to a statewide or nationwide bond
which specifically covers the unit in an
amount we specify.

(d) See subparts 3214 and 3215 for ad-
ditional details on bonding procedures.

§3261.19 When will BLM release my

bond?

We will release your bond after you
request it and we determine that you
have:

(a) Plugged and abandoned all wells;
(b) Reclaimed the surface and other

resources; and
(c) Met all the requirements of 43

CFR 3200.4.

§ 3261.20 How will BLM review my ap-
plication documents and notify me
of their decision?

(a) When we receive your operations
plan, we will make sure it is complete
and review it for compliance with the
requirements of 43 CFR 3200.4.

(b) If another Federal agency man-
ages the surface of your lease, we will
consult with them before we approve
your drilling permit.

(c) We will review your drilling per-
mit and drilling program or your sun-
dry notice for well pad construction, to
make sure they conform with your op-
erations plan and any mitigation meas-
ures we developed while reviewing your
plan.

(d) We will check your drilling per-
mit and drilling program for technical
adequacy and we may require addi-
tional procedures.

(e) We will check your drilling per-
mit for compliance with the require-
ments of 43 CFR 3200.4.

(f) If we need any further information
to complete our review, we will contact
you in writing and suspend our review
until we receive the information.

§ 3261.16
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(g) After our review, we will notify
you whether your permit has been ap-
proved or denied, as well as any condi-
tions we require for conducting oper-
ations.

§ 3261.21 How do I get approval to
change an approved drilling oper-ation-[

(a) Send us a sundry notice, form
3260-3, describing the proposed changes.
Do not proceed with the changes until
we have approved them in writing, ex-
cept as provided in paragraph (c) of
this section. If your operations such as
redrilling, deepening, drilling a new di-
rectional leg, or plugging back a well
would significantly change your ap-
proved permit, BLM may require you
to send us a new drilling permit (see 43
CFR 3261.13). A significant change
would be, for example, redrmlling the
well to a completely different target,
especially a target in an unknown area.

(b) If your changed drilling operation
would cause additional surface disturb-
ance, we may also require you to sub-
mit an amended operations plan.

(c) If immediate action is required to
properly continue drilling operations,
or to protect public health, safety,
property or the environment, you only
need BLM's verbal approval to change
an approved drilling operation. How-
ever, you must submit a written sun-
dry notice within 48 hours after we ver-
bally approve your change.

§ 3261.22 How do I get approval for
subsequent well operations?

Send us a sundry notice describing
your proposed operation. For some rou-
tine work, such as cleanouts, surveys,
or general maintenance (see 43 CFR
3264.11(b)), we may waive the sundry
notice requirement. Contact your local
BLM office to ask about waivers. Un-
less you receive a waiver, you must
submit a sundry notice. Do not start
your operations until we grant a waiv-
er or approve the sundry notice.

Subpart 3262-Conducting Drilling
Operations

§3262.10 What operational re
ments must I meet when dr
well?

(a) When drilling a well, you must:

§ 3262.11

(1) Keep the well under control at all
times;

(2) Conduct training during your op-
eration which ensures your personnel
are capable of performing emergency
procedures quickly and effectively;

(3) Use properly maintained equip-
ment; and

(4) Use operational practices which
allow for quick and effective emer-
gency response.

(b) You must use sound engineering
principles and take into account all
pertinent data when:

(1) Selecting drilling fluid types and
weights;

(2) Designing a system to control
fluid temperatures;

(3) Designing blowout prevention
equipment; and

(4) Designing a casing and cementing
program.

(c) Your operation must always com-
ply with the requirements of 43 CFR
3200.4.

§3262.11 What environmental require-
ments must I meet when drilling a
well?

(a) You must conduct your oper-
ations to:

(1) Protect the quality of surface and
subsurface water, air, natural re-
sources, wildlife, soil, vegetation, and
natural history;.

(2) Protect the quality of cultural,
scenic, and recreational resources;

(3) Accommodate, as necessary, other
land uses;

(4) Minimize noise; and
(5) Prevent property damage and un-

necessary or undue degradation of the
lands.

(b) You must remove or, with BLM's
approval, properly store all equipment
and materials that are not in use.

(c) You must retain all fluids from
drilling and testing the well in prop-
erly designed pits, sumps, or tanks.

(d) When you no longer need a pit or
sump, you must abandon it and restore
the site as we direct you to.

(e) We may require you to give us a
contingency plan showing how you will
protect public health and safety, prop-
erty, and the environment.
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§ 3262.12 Must I post a sign at every
well?

Yes. Before you begin drilling a well,
you must post a sign in a conspicuous
place and keep it there throughout op-
erations until the well site is re-
claimed. Put the following information
on the sign:

(a) The lessee or operator's name;
(b) Lease serial number;
(c) Well number; and
(d) Well location described by sec-

tion, township, range, and quarter-
quarter-section.

§3262.13 May BLM require me to fol-

low a well spacing program?

Yes, if we determine that it is nec-
essary for proper development. If we re-
quire well spacing, we will consider the
following factors when we set well
spacing:

(a) Hydrologic, geologic, and res-
ervoir characteristics of the field mini-
mizing well interference;

(b) Topography;
(c) Interference with multiple use of

land; and
(d) Environmental protection, includ-

ing ground water.

§3262.14 May BLM require me to take
samples or perform tests and sur-
veys?

(a) Yes, we may require you to take
samples or to test or survey the well to
determine:

(1) The well's mechanical integrity;
(2) The identity and characteristics

of formations, fluids or gases;
(3) Presence of geothermal resources,

water, or reservoir energy;
(4) Quality and quantity of geo-

thermal resources;
(5) Well bore angle and direction of

deviation;
(6) Formation, casing, or tubing pres-

sures;
(7) Temperatures;
(8) Rate of heat or fluid flow; and
(9) Any other necessary well informa-

tion.
(b) See 3264.11 for information report-

ing requirements.

Subpart 3263-Well Abandonment
§3263.10 May I abandon a well with-

out BL1Ms approval?

No, you must have an approved sun-
dry notice which documents your plug-
ging and abandonment program before
you start abandoning any well. You
must also notify the local BLM office
before you begin abandonment, so we
may witness the work. Contact your
local BLM office before starting to
abandon your well to find out what no-
tification we need.

§ 3263.11 What must I give BLM to ap-
prove my sundry notice for aban-
doning a well?

Send us a sundry notice with:
(a) All the information required in

the well completion report (see 43 CFR
3264.10), unless we already have that in-
formation;

(b) A detailed description of the pro-
posed work, including:

(1) Type, depth, length, and interval
of plugs;

(2) Methods you will use to verify the
plugs (tagging, pressure testing, etc.);

(3) Weight and viscosity of mud that
you will use in the uncemented por-
tions;

(4) Perforating or removing casing;
and

(5) Restoring the surface; and
(c) Any other information that we

may require.

§3263.12 How will HIM review my
sundry notice to abandon my well
and notify me of their decision?

(a) When we receive your sundry no-
tice, we will make sure it is complete
and review it for compliance with the
requirements of 43 CFR 3200.4. We will
notify you if we need more information
or require additional procedures. If we
need any further information to com-
plete our review, we will contact you in
writing and suspend our review until
we receive the information. If we ap-
prove your sundry notice, we will send
you an approved copy once our review
is complete. Do not start abandonment
of the well until we approve your sun-
dry notice.

§ 3262.12
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(b) We may verbally approve plug-
ging procedures for a well which re-
quires immediate action. If we do, you
must submit the information required
in 43 CFR 3263.11 within 48 hours after
we give verbal approval.

§ 3263.13 What must I do to restore the
site?

You must remove all equipment and
materials and restore the site to BLM's
satisfaction.

§3263.14 May BLM require me to
abandon a well?

Yes, if we determine your well is no
longer needed for geothermal resource
production, injection, or monitoring,
or if we determine that the well is not
mechanically sound. In either case, if
you disagree you may explain to us
why the well should not be abandoned.
We will consider your reasons before
we issue any final order.

§ 3263.15 May I abandon a producible
well?

Only if you receive BLM's approval.
To abandon a producing well, send us
the information listed in 43 CFR
3263.11. We may also require you to ex-
plain why you want to abandon the
well. We may deny your request if we
determine the well is needed to protect
a Federal lease from drainage, or to
protect the environment or other re-
sources of the United States.

Subpart 3264-Reports--Drilling
Operations

§ 3264.10 What must I give BLM after I
complete a well?

You must submit a geothermal well
completion report, form 3260-4, within
30 days after you complete a well. Your
report must include the following:

(a) A complete, chronological well
history;

(b) A copy of all logs;
(c) Copies of all directional surveys;

and
(d) Copies of all mechanical, flow,

reservoir, and other test data.

§ 3264.11 What must I give BLM after I
finish subsequent well operations?

(a) Send us a subsequent well oper-
ations report within 30 days after com-

§3264.13

pleting operations. At a minimum, this
report must include:

(1) A complete, chronological history
of the work done;

(2) A copy of all logs;
(3) Copies of all directional surveys;
(4) All samples, tests or surveys we

require you to make (see §3262.14);
(4) Copies of all mechanical, flow,

reservoir, and other test data; and
(5) A statement of whether you

achieved your goals. For example, if
the well was acidized to increase pro-
duction, state whether the production
rate increased when you put the well
back on line.

(b) We may waive this reporting re-
quirement for work we determine is
routine such as cleanouts, surveys, or
general maintenance. To request a
waiver, contact BLM. If you do not
have a waiver, you must submit the re-
port.

§ 3264.12 What must I give BLM after I
abandon a well?

Send us a well abandonment report
within 30 days after you abandon a
well. If you plan to restore the site at
a later date, you may submit a sepa-
rate report within 30 days after com-
pleting site restoration. The well aban-
donment report must contain:

(a) A complete chronology of all
work done;

(b) A description of each plug, includ-
ing:

(1) Amount of cement used;
(2) Type of cement used;
(3) Depth that the drill pipe or tubing

was run to set the plug;
(4) Depth to top of plug; and
(5) If the plug was verified, whether it

was done by tagging or pressure test-
ing; and

(c) A description of surface restora-
tion procedures.

§ 3264.13 What drilling and oper-
ational records must I maintain for
each well?

You must keep the following infor-
mation for each well and make it avail-
able for BLM to inspect it:

(a) A complete and accurate drilling
log, in chronological order;

(b) All logs;
(c) Water or steam analyses;
(d) Hydrologic or heat flow tests;
(e) Directional surveys;
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(f) A complete log of all subsequent
well operations such as cementing, per-
forating, acidizing, and well cleanouts;
and

(g) Any other information regarding
the well that could affect its status.

§3264.14 Must I notify BLM of acci-
dents occurring on my lease?

Yes, you must verbally inform us of
all accidents that affect operations or
create environmental hazards within 24
hours of the accident. When you con-
tact us, we may require you to submit
a report fully describing the incident.

Subpart 3265--4nspection, En-
forcement, and Noncompli-
ance for Drilling Operations

§ 3265.10 What part of my drilling op-

erations may BLM inspect?

(a) We may inspect all of your drill-
ing operations regardless of surface
ownership. We will inspect your oper-
ations for compliance with the require-
ments of 43 CFR 3200.4.

(b) We may also inspect all of your
maps, well logs, surveys, records,
books, and accounts related to your
drilling operation. You must'keep this
information available for our inspec-
tion.

§3265.11 What records must I keep
available for inspection?

You must keep a complete record of
all aspects of your activities related to
your drilling operation available for
our inspection. Store these records in a
place which makes them conveniently
available to us. Examples of records
which we will inspect include:

(a) Well logs;
(b) Directional surveys;
(c) Casing type and setting;
(d) Formations penetrated;
(e) Well test results;
(f) Characteristics of the geothermal

resource;
(g) Emergency procedure training;

and
(h) Operational problems.

§ 3265.12 What will BLM do if my oper-
ations do not comply with all re-
quirements?

(a) We will issue you a written Inci-
dent of Noncompliance, directing you

to take required corrective action
within a specific time period. If the
noncompliance continues or is of a se-
rious nature, we will take one or more
of the following actions:

(1) Enter your lease, and correct any
deficiencies at your expense;

(2) Collect all or part of your bond;
(3) Direct modification or shutdown

of your operations; and
(4) Take action against a lessee who

is ultimately responsible for non-
compliance.

(b) Noncompliance may result in
BLM canceling your lease. See 43 CFR
3213.23 through 3213.25.

Subpart 3266-Confidential,
Proprietary Information

§3266.10 Will BIM disclose informa-
tion I submit under these regula-
tions?

All Federal and Indian data and in-
formation submitted to the BLM are
subject to part 2 of this title. Part 2 in-
cludes the regulations of the Depart-
ment of the Interior covering public
disclosure of data and information con-
tained in Department of Interior
records. Certain mineral information
not protected from disclosure under
part 2 may be made available for in-
spection without a Freedom Of Infor-
mation Act (FOIA) request. BLM will
not treat surface location, surface ele-
vation, or well status information as
confidential.

§3266.11 When I submit confidential,
proprietary information, how can I
help ensure it is not available to the
public?

When you submit data and informa-
tion that you believe to be exempt
from disclosure by 43 CFR part 2, you
must clearly mark each page that you
believe contains confidential informa-
tion. BLM will keep all data and infor-
mation confidential to the extent al-
lowed by 43 CFR 2.13(c).

§ 3266.12 How long will information I
give BLM remain confidential or
proprietary?

The FOIA does not provide a finite
period of time for which information

§ 3264.14
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may be exempt from disclosure to pub-
lic. Each situation will need to be re-
viewed individually and in accordance
with guidance provided by 43 CFR part
2.

Subpart 3267-Geothermal Drilling
Operations Relief and Appeals

§3267.10 May I request a variance
from any BLM requirements which
apply to my drilling operations?

(a) Yes, you may request a variance
regarding your approved drilling oper-
ations from the requirements of 43 CFR
3200.4. Your request must include
enough information to explain:

(1) Why you cannot comply; and
(2) Why you need the variance to con-

trol your well, conserve natural re-
sources, protect public health and safe-
ty, property, or the environment.

(b) We may approve your request ver-
bally or in writing. If BLM gives you a
verbal approval, we will follow up with
written confirmation.

§ 3267.11 How may I appeal a BLM de-
cision regarding my drilling oper-
ations?

You may appeal our decisions regard-
ing your drilling operations in accord-
ance with 43 CFR 3200.5.

Subpart 3270-Utilization of
Geothermal Resources-General

§3270.10 What types of geothermal op-
erations are governed by the utili-
zation regulations?

(a) The regulations in 43 CFR sub-
parts 3270 through 3279 cover the per-
mitting and operating procedures for
the utilization of geothermal re-
sources. This includes:

(1) Electrical generation facilities;
(2) Direct use facilities;
(3) Related utilization facility oper-

ations;
(4) Actual and allocated well field

production and injection; and
(5) Related well field operations.
(b) The utilization regulations in sub-

parts 3270 through 3279 do not address
conducting exploration operations,
which are covered in subpart 3250 of
this part, or drilling wells intended for
production or injection, which are cov-
ered in subpart 3260 of this part.

§ 3271.11

§ 3270.11 What general standards
apply to my utilization operations?

Your utilization operations must:
(a) Meet all operational and environ-

mental standards;
(b) Prevent unnecessary impacts to

surface and subsurface resources;
(c) Result in the maximum ultimate

recovery;
(d) Result in the beneficial use of

geothermal resources with minimum
waste;

(e) Protect public health, safety and
property; and,

(f) Comply with the requirements of
43 CFR 3200.4.

§ 3270.12 What other orders or instruc-
tions may BLM issue me?

(a) Geothermal resource operational
orders, for detailed requirements that
apply nationwide;

(b) Notices to lessees, for detailed re-
quirements on a statewide or regional
basis;

(c) Other orders and instructions spe-
cific to a field or area;

(d) Permit conditions of approval;
and

(e) Verbal orders which will be con-
firmed in writing.

Subpart 3271- Utilization
Operations: Getting a Permit

§3271.10 What do I need to start pre-
paring a site and building and test-
mg a utilization facility on Federal
land leased for geothermal re-
sources?

If you want to use Federal land to
produce geothermal power, you have to
get a site license and construction per-
mit before you even start preparing the
site. Send BLM a plan that shows what
you want to do and write up a proposed
site license agreement that you think
is fair and reasonable. We will review it
and decide whether or not to give you
a permit and license to proceed with
work on the site. Until and unless we
do, don't even think about it.

§3271.11 Who may apply for a permit

to build a utilization facility?

The lessee, the facility operator, or
the unit operator may apply to build a
utilization facility.
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§ 3271.12 What do I need to start pre-
liminary site investigations which
may disturb the surface?

(a) You must:
(1) Fully describe your proposed oper-

ations in a sundry notice; and,
(2) File a bond meeting the require-

ments of either 43 CFR 3251.15 or
3273.19. See Subparts 3214 and 3215 for
additional details on bonding proce-
dures.

(b) Do not begin the site investiga-
tion or surface disturbing activity
until BLM approves your sundry notice
and bond.

§ 3271.13 What do I need to start build-
ing and testing a utilization facility
which is not located on Federal
lands leased for geothermal re-
sources, but the pipelines and fa-
cilities connecting the well field
are?

(a) Before constructing pipelines and
well field facilities on Federal lands
leased for geothermal resources, the
lessee, unit operator or facility opera-
tor must submit your utilization plan
and facility construction permit ad-
dressing any pipelines or facilities. Do
not start construction of your pipelines
or facilities until BLM approves your
utilization plan and facility construc-
tion permit.

(b) Before testing a utilization facil-
ity which is not -located on Federal
lands leased for geothermal resources
with Federal geothermal resources,
send us a sundry notice which describes
the testing schedule and the amount of
Federal resources you expect to be de-
livered to the facility during the test-
ing. Do not start delivering Federal
geothermal resources to the facility
until we approve your sundry notice.

(c) You do not need a BLM permit to
construct a facility located on either:

(1) Private land; or
(2) Lands where the surface is pri-

vately owned and BLM has leased the
underlying Federal geothermal re-
sources, when the facility will utilize
Federal geothermal resources.

§3271.14 How do I get a permit to
begin commercial operations?

Before using Federal geothermal re-
sources, the lessee, operator, or facility
operator must send us a complete com-
mercial use permit (43 CFR 3274.11).

This also applies when you use Federal
resources allocated through any form
of agreement. Do not start any com-
mercial use operations until BLM ap-
proves your commercial use permit.

Subpart 3272-What is in a Utiliza-
tion Plan and Facility Con-
struction Permit?

§ 3272.10 What must I give BLM in my

utilization plan?

Describe the proposed facilities as set
out in 43 CFR 3272.11, and the antici-
pated environmental impacts and how
you propose to mitigate those impacts,
as set out at 3272.12.

§ 3272.11 How should I describe the

. proposed utilization facility?

Your description must include:
(a) A generalized description of all

proposed structures and facilities, in-
cluding their size, location, and func-
tion;

(b) A generalized description of pro-
posed facility operations, including es-
timated total production and injection
rates; estimated well flow rates, pres-
sures, and temperatures; facility net
and gross electrical generation; and, if
applicable, interconnection with other
utilization facilities. If it is a direct
use facility, send us the information we
need to determine the amount of re-
source utilized;

(c) A contour map of the entire utili-
zation site, showing production and in-
jection well pads, pipeline routes, facil-
ity locations, drainage structures, and
existing and planned access and lateral
roads;

(d) A description of site preparation
and associated surface disturbance, in-
cluding the source for site or road
building materials, amounts of cut and
fill, drainage structures, analysis of all
site evaluation studies prepared for the
site(s), and a description of any addi-
tional tests, studies, or surveys which
are planned to assess the geologic suit-
ability of the site(s);

(e) The source, quality, and proposed
consumption rate of water used during
facility operations, and the source and
quantity of water used during facility
construction;

§ 3271.12
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(f) The methods for meeting air qual-
ity standards during facility construc-
tion and operation, especially stand-
ards concerning noncondensible gases;

(g) An estimated number of personnel
needed during construction and oper-
ation of the facility;

(h) A construction schedule;
(i) A schedule for testing of the facil-

ity and/or well equipment, and for the
start of commercial operations;

(j) A description of architectural
landscaping or other measures to mini-
mize visual impacts; and (k) Any addi-
tional information or data which we
may require.

§ 3272.12 How do I describe the envi-
ronmental protection measures I in-
tend to take?

(a) Describe, at a minimum, your
proposed measures to:

(1) Prevent or control fires;
(2) Prevent soil erosion;
(3) Protect surface or ground water;
(4) Protect fish and wildlife;
(5) Protect cultural, visual, and other

natural resources;
(6) Minimize air and noise pollution;

and
(7) Minimize hazards to public health

and safety during normal operations.
(b) If we require, you must also de-

scribe how you will monitor your facil-
ity operations to ensure they comply
with the requirements of 43 CFR 3200.4,
and noise, air, and water quality stand-
ards at all times. We will consult with
another involved surface management
agency regarding monitoring require-
ments. You must also include provi-
sions for monitoring other environ-
mental parameters we may require.

(c) Based on what level of impacts
your operations may cause, we may re-
quire you to collect data concerning
existing air and water quality, noise,
seismicity, subsidence, ecological sys-
tems, or other environmental informa-
tion for up to one year before you begin
operating. We must approve your data
collection methodologies, and will con-
sult with any other surface managing
agency involved.

(d) You must also describe how you
will abandon utilization facilities and
restore the site, to comply with the re-
quirements of 43 CFR 3200.4.

§ 3273.10

(e) Finally, submit any additional in-
formation or data which we may re-
quire.

§ 3272.13 How will BLM review my uti-
lization plan and notify me of their
decision?

(a) When BLM receives your utiliza-
tion plan, we will make sure it is com-
plete and review it for compliance with
43 CFR 3200.4.

(b) If another Federal agency man-
ages the surface of your lease, we will
consult with them as part of the plan
review.

(c) If we need any further informa-
tion to complete our review, we will
contact you in writing and suspend our
review until we receive the informa-
tion.

§ 3272.14 How do I get a permit to con-

struct or test my facility?

(a) Before constructing or testing a
utilization facility, you must submit to
BLM a:

(1) Utilization plan;
(2) Complete and signed facility con-

struction permit; and,
(3) Complete and signed site licence.

(See subpart 3273.)
(b) Do not start constructing or test-

ing your utilization facility until we
have approved both your facility con-
struction permit and your site license.

(c) After our review, we will notify
you whether we have approved or de-
nied your permit, as well as any condi-
tions we require for conducting oper-
ations.

Subpart 3273-How to Apply for a
Site License

§3273.10 When do I need a site license
for a utilization facility?

You must obtain a site license ap-
proved by BLM unless your facility
will be located on lands leased de-
scribed under 43 CFR 3273.11. Do not
start building or testing your utiliza-
tion facility on lands leased by BLM
for geothermal resources until we have
approved both your facility construc-
tion permit (See 3272.14) and your site
license. The facility operator must
apply for the license.
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§3273.11 Are there any situations
where I do not need a site license?

Yes, you do not need one if your fa-
cility will be located:

(a) On private lands or on split estate
land where the United States does not
own the surface; or

(b) On Federal lands not leased for
geothermal resources. In these cases,
the Federal surface management agen-
cy will issue you the permit you need.

§ 3273.12 How will BLM review my site
license application?

(a) When we receive your site license
application, we will make sure it is
complete. If we need more information
for our review, we will contact you for
that information and stop our review
until we receive the information.

(b) If your site license is located on
leased lands managed by the Depart-
ment of Agriculture, we will consult
with the agency and obtain concur-
rence before we approve your applica-
tion. The agency may require addi-
tional license terms and conditions.

(c) If the land is subject to section 24
of the Federal Power Act, we will issue
the site license with the terms and con-
ditions requested by the Federal En-
ergy Regulatory Commission.

(d) If another Federal agency man-
ages the surface, we will consult with
them to determine if they recommend
additional license terms and condi-
tions.

(e) After our review, we will notify
you whether we approved or denied
your license, as well as any additional
conditions we require.

§3273.13 Are any lands not available

for geothermal site licenses?

Yes. BLM will not issue site licenses
for lands that are not leased or not
available for geothermal leasing. See 43
CFR 3201.11.
§ 3273.14 What area does a site license

cover?

The site license covers a reasonably
compact tract of Federal land, limited
to as much of the surface as is nec-
essary to adequately utilize geo-
thermal resources. That means the site
license area will only include the utili-
zation facility itself and other nec-
essary structures, such as substations

43 CFR Ch. 11 (10-1-98 Edition)

and processing, repair, or storage fa-
cilities areas.

§ 3273.15 What must I give BLM in my
site license application?

(a) A description of the boundaries of
the land applied for, as determined by
a certified licensed surveyor. Describe
the land by legal subdivision, section,
township and range, or by approved
protraction surveys, if applicable;

(b) The affected acreage;
(c) A non-refundable fee of $50;
Cd) A site license bond (See 43 CFR

3273.19);
(e) The first year's rent, if applicable

(see 43 CFR 3273.18); and (f) Documenta-
tion that the lessee or unit operator
accepts the siting of the facility, if the
facility operator is neither the lessee
nor unit operator.

§ 3273.16 What is the annual rent for a
site license?

We will specify the amount in your
license, if you are required to pay rent.
(See 43 CFR 3273.18.) Your rent will be
at least $100 per acre or fraction there-
of for an electrical generation facility,
and at least $10 per acre or fraction
thereof for a direct use facility. Send
the first year's rent to BLM, and all
subsequent rental payments to MMS
under 30 CFR part 218.

§ 3273.17 May BLM reassess the annual

rent for my site license?

Yes, we may reassess the rent for
lands covered by the license beginning
with the tenth year and every ten
years after that.

§3273.18 Must all facility operators
pay the annual site license rent?

No, if you are a lessee siting a utili-
zation facility on your own lease, or a
unit operator siting a utilization facil-
ity on leases committed to the unit,
you do not need to pay rent. Only a fa-
cility operator who is not also a lessee
or unit operator must pay rent.

§3273.19 What are the bonding re-
quirements for a site license?

(a) For an electrical generation facil-
ity, the facility operator must submit
a surety or personal bond for at least
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$100,000, and which meets the require-
ments of subpart 3214. BLM may in-
crease the required bond amount. See
subparts 3214 and 3215 for additional de-
tails on bonding procedures.

(b) For a direct use facility, the facil-
ity operator must furnish BLM with a
surety or personal bond that meets the
requirements of subpart 3214 in an
amount BLM will specify.

(c) The bond's terms must cover com-
pliance with the requirements of 43
CFR 3200.4.

(d) Until you provide a bond and BLM
approves it, do not start construction,
testing, or anything else that would
disturb the surface.

§ 3273.20 When will BLM release my
bond?

We will release your bond after you
request it and we determine that you
have:

(a) Reclaimed the land; including re-
moving the utilization facility and all
associated equipment; and

(b) Met all the requirements of 43
CFR 3200.4.

§3273.21 What are my obligations
under the site license?

As the facility operator, you:
(a) Must comply with the require-

ments of 43 CFR 3200.4;
(b) Are liable for all damages to the

lands, property or resources of the
United States caused by yourself, your
employees, contractors or the contrac-
tors' employees;

(c) Must indemnify the United States
against any liability for damages or in-
jury to persons or property arising
from the occupancy or use of the lands
authorized under the site license; and

(d) Must remove all structures and
restore any disturbed surface, when no
longer needed for facility construction
or operation. This applies to the utili-
zation facility if you cannot operate
the facility and you are not diligent in
your efforts to return the facility to
operation.

§ 3273.22 How long will my site license

remain in effect?

(a) The primary term is 30 years,
with a preferential right to renew the
license under terms and conditions set
by BLM.

§ 3273.26

(b) If your lease on which the site li-
cense is located ends, you may apply
for a facility permit under section 501
of FLPMA, 43 U.S.C. 1761, if your facil-
ity is on BLM-managed lands. Other-
wise, you must get permission to con-
tinue using the surface for your facil-
ity from the surface management agen-
cy.

§ 3273.23 May I renew my site license?

(a) You have a preferential right to
renew your site license under terms
and conditions we determine.

(b) If your site license is located on
leased lands managed by the Depart-
ment of Agriculture, we will consult
with the Federal surface management
agency and obtain concurrence prior to
renewing your license. The agency may
require additional license terms and
conditions. If another federal agency
manages the surface, we will consult
with them before granting your re-
newal.

§3273.24 May BLM terminate my site
license?

Yes, by written order. To prevent ter-
mination, you will have 30 days after
you receive the order to correct the
violation, unless we determine the vio-
lation cannot be corrected within 30
days and you are diligently attempting
to correct it. We may terminate your
site license if you:

(a) Do not comply with the require-
ments of 43 CFR 3270.11; or

(b) Do not comply with the require-
ments of 43 CFR 3200.4.

§ 3273.25 May I relinquish my site li-
cense?

Yes. Send us a written notice for re-
view and approval. We will not approve
the relinquishment until you comply
with 43 CFR 3273.21.

§3273.26 May I assign or transfer my
site license?

Yes, you may transfer your site li-
cense in whole or in part. Send us your
complete and signed transfer applica-
tion and a $50 filing fee. Your applica-
tion must include a written statement
that the transferee will comply with
all license terms and conditions, and
that the lessee accepts the transfer.
The transferee must submit a bond
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meeting the requirements of 43 CFR
3273.19. The transfer is not effective
until we approve the bond and site li-
cense transfer.

Subpart 3274-Applying for and
Obtaining a Commercial Use
Permit

§3274.10 Do I need a commercial use
permit to start commercial oper-
ations?

You need your commercial use per-
mit approved by BLM before you begin
commercial operations from a Federal
lease, a Federal unit, or your utiliza-
tion facility.

§ 3274.11 What must I give BLM to ap-
prove my commercial use permit
application?

Submit a complete and signed com-
mercial permit form with the following
information:

(a) The design, specifications, inspec-
tion, and calibration schedule of pro-
duction, injection, and royalty meters;

(b) A schematic diagram of the utili-
zation site or individual well showing
the location of each production and
royalty meter. If the sales point is lo-
cated off the utilization site, give us a
generalized schematic diagram of the
electrical transmission or pipeline sys-
tem, including meter locations;

(c) A copy of the sales contract for
the sale and/or utilization of geo-
thermal resources;

(d) A description and analysis of res-
ervoir, production, and injection char-
acteristics, including the flow rates,
temperatures, and pressures of each
production and injection well;

(e) A schematic diagram of each pro-
duction or injection well showing the
wellhead configuration, including me-
ters;

(f) A schematic flow diagram of the
utilization facility, including inter-
connections with other facilities, if ap-
plicable;

(g) A description of the utilization
process in sufficient detail to enable
BLM to determine if the resource will
be utilized in an acceptable manner;

(h) The planned safety provisions for
emergency shutdown to protect public
health, safety, property and the envi-
ronment. This should include a sched-
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ule for the testing and maintenance of
safety devices;

(i) The environmental and oper-
ational parameters that will be mon-
itored during the operation of the facil-
ity and/or well(s); and

(j) Any additional information or
data that we may require.

§3274.12 How will BLM review my
commercial use permit application?

(a) When we receive your complete
and signed commercial use permit, we
will make sure it is complete and re-
view it for compliance with the re-
quirements of 43 CFR 3200.4.

(b) If another Federal agency man-
ages the surface of your lease, we will
consult with them before we approve
your commercial use permit.

(c) We will review your commercial
use permit to make sure it conforms
with your utilization plan and any
mitigation measures we developed
while reviewing your plan.

(d) We will check your commercial
use permit for technical adequacy and
will ensure that your meters meet the
accuracy standards. See 43 CFR 3275.14
and 3275.15.

(e) If we need any further informa-
tion to complete our review, we will
contact you in writing and suspend our
review until we receive the informa-
tion.

(f) After our review, we will notify
you whether your permit has been ap-
proved or denied, as well as any condi-
tions we require for conducting oper-
ations.

§ 3274.13 May I get a permit even if I
cannot currently demonstrate I can
operate within required standards?

Yes, but we may limit your oper-
ations to a set period of time, during
which we will give you a chance to
show you can operate within environ-
mental and operational standards,
based on actual facility and well data
you collect. Send us a sundry notice to
get BLM approval for extending your
permit. If during this set time period
you still cannot demonstrate your abil-
ity to operate within the required
standards, we will terminate your au-
thorization. You must then stop all op-
erations and restore the surface to the
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standards we set in the termination no-
tice.

Subpart 3275-Conducting
Utilization Operations

§3275.10 How do I change my oper-
ations if I have an approved facility
construction or commercial use
permit?

Send us a complete and signed sun-
dry notice describing your proposed
change. Until we approve your sundry
notice, you must continue to comply
with the original permit terms.

§ 3275.11 What are a facility operator's
obligations?

(a) Your obligations are to:
(1) Keep the facility in proper operat-

ing condition at all times;
(2) Conduct training during your op-

eration which ensure your personnel
are capable of performing emergency
procedures quickly and effectively;

(3) Use properly maintained equip-
ment; and

(4) Use operational practices which
allow for quick and effective emer-
gency response.

(b) Base the design of the utilization
facility siting and operation on sound
engineering principles and other perti-
nent geologic and engineering data;
and,

(c) Prevent waste of, or damage to,
geothermal and other energy and min-
erals resources.

(d) Comply with the requirements of
43 CFR 3200.4.

§ 3275.12 What environmental and
safety requirements apply to facil-
ity operations?

(a) You must perform all utilization
facility operations to:

(1) Protect the quality of surface and
subsurface waters, air, and other natu-
ral resources, including wildlife, soil,
vegetation, and natural history;

(2) Prevent unnecessary or undue
degradation of the lands;

(3) Protect the quality of cultural,
scenic and recreational resources;

(4) Accommodate other land uses as
much as possible;

(5) Protect people and wildlife from
unacceptable levels of noise;

(6) Prevent injury; and

§ 3275.14

(7) Prevent damage to property.
(b) You must monitor facility oper-

ations to identify and address local en-
vironmental resources and concerns as-
sociated with your facility or lease op-
erations.

(c) You must remove or, with BLM
approval, properly store all equipment
and materials not in use.

(d) You must properly abandon and
reclaim any disturbed surface to stand-
ards approved or prescribed by us,
when the land is no longer needed for
facility construction or operation.

(e) When we require, you must sub-
mit a contingency plan describing pro-
cedures to protect public health and
safety, property, and the environment.

(f) You must comply with the re-
quirements of 43 CFR 3200.4.

§ 3275.13 Does the facility operator
have to measure the geothermal re-
sources?

Yes, the facility operator must:
(a) Measure all production, injection

and utilization in accordance with
methods and standards we approve (see
43 CFR 3275.15); and

(b) Maintain and test all metering
equipment. If your equipment is defec-
tive or out of tolerance, you must
promptly recalibrate, repair, or replace
it. Determine the amount of produc-
tion and/or utilization in accordance
with the methods and procedures we
approve (See 43 CFR 3275.17).
§3275.14 What aspects of my geo-

thermal operations must I measure?

(a) For all well operations, you must
measure wellhead flow, wellhead tem-
perature, and wellhead pressure.

(b) For all electrical generation fa-
cilities, you must measure:

(1) Steam and/or hot water flow into
the facility;

(2) Temperature of the water and/or
steam into the facility;

(3) Pressure of the water and/or
steam into the facility;

(4) Gross electricity generated;
(5) Net electricity at the facility tail-

gate;
(6) Electricity delivered to the sales

point; and
(7) Temperature of the steam and/or

hot water exiting the facility.
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(c) For direct use facilities, you must
measure:

(1) Flow of steam and/or hot water;
(2) Temperature into the facility; and
(3) Temperature out of the facility.
(d) We may also require additional

measurements depending on the type of
facility, the type and quality of the re-
source, and the terms of the sales con-
tract.

§ 3275.15 How accurately must I meas-

ure my production and utilization?

It depends on whether you use the
meter in calculating Federal produc-
tion or royalty, and what quantity of
resource you are measuring.

(a) For meters that you use to cal-
culate Federal royalty:

(1) If the meter measures electricity,
it must have an accuracy of ±0.25% or
better of reading;

(2) If the meter measures steam flow-
ing more than 100,000 lbs/hr on a
monthly basis, it must have an accu-
racy of ±2 percent or better of reading;

(3) If the meter measures steam flow-
ing less than 100,000 lbs/hr on a month-
ly basis, it must have an accuracy of ±4
percent or better of reading;

(4) If the meter measures water flow-
ing more than 500,000 lbs/hr on a
monthly basis, it must have an accu-
racy of ±2 percent or better of reading;

(5) If the meter measures water flow-
ing 500,000 lbs/hr or less on a monthly
basis, it must have an accuracy of ±4
percent or better of reading;

(6) If the meter measures heat con-
tent, it must have an accuracy of ±4
percent or better; or

(7) If the meter measures two phase
flow at any rate, we will determine
meter accuracy requirements. You
must obtain our prior written approval
before installing and using meters for
two phase flow.

(b) Any meters that you do not use to
calculate Federal royalty are consid-
ered production meters, which must
maintain an accuracy of ±5 percent or
better of reading.

(c) We may modify these require-
ments as necessary to protect the in-
terests of the United States.

§ 3275.16 What standards apply to in-
stalling and maintaining my me-
ters?

(a) You must install and maintain all
meters we require according to the
manufacturer's recommendations and
specifications or paragraphs (b)
through (e) of this section, whichever
is more restrictive.

(b) If you use an orifice plate to cal-
culate Federal royalty, the orifice
plate installation must comply with
"API Manual of Petroleum Standards,
Chapter 14, Section 3, part 2, Third Edi-
tion, February, 1991."

(c) For meters used to calculate Fed-
eral royalty, you must calibrate the
meter against a known standard as fol-
lows:

(1) You must calibrate meters meas-
uring electricity annually;

(2) You must calibrate meters meas-
uring steam or hot water flow with a
turbine, vortex, ultrasonics, or other
linear devices, every six months, or as
recommended by the manufacturer,
whichever is more frequent; and

(3) You must calibrate meters meas-
uring steam or hot water flow with an
orifice plate, venturi, pitot tube, or
other differential device, every month
and you must inspect and repair the
primary device (orifice plate, venturi,
pitot tube) annually.

(d) You must use calibration equip-
ment that is more accurate than the
equipment you are calibrating.

(e) BLM may modify any of these re-
quirements as necessary to protect the
resources of the United States.

§3275.17 What must I do if I find an

error in a meter?

(a) If you find an error in a meter
used to calculate Federal royalty, you
must correct the error immediately
and notify BLM by the next working
day of its discovery.

(b) If the meter is not used to cal-
culate Federal royalty, you must cor-
rect the error and notify us within
three days of its discovery.

(c) If correcting the error will cause a
change in the sales quantity of more
than 2% for the month(s) in which the
error occurred, you must adjust the
sales quantity for that month(s) and
submit an amended facility report to
us within three working days.

§ 3275. 15
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§ 3275.18 May BLM require me to test
for byproducts associated with geo-
thermal resource production?

Yes, you must conduct any tests we
require, including tests for byproducts.

§ 3275.19 May I commingle produc-

tion?

To request approval to commingle
production, send us a complete and
signed sundry notice. We will review
your request to commingle production
from wells on your lease with produc-
tion from your other leases or from
leases where you do not have an inter-
est. Do not commingle production until
we have approved your sundry notice.

§ 3275.20 What will BLM do if I waste
geothermal resources?

We will determine the amount of any
resources you have lost through waste.
If you did not take all reasonable pre-
cautions to prevent waste, we will re-
quire you to pay compensation based
on the value of the lost production. If
you do not adequately correct the situ-
ation, we will follow the noncompli-
ance procedures identified at 43 CFR
3277.12.

§ 3275.21 May BLM order me to drill

and produce wells on my lease?

Yes, when necessary to protect Fed-
eral interests, prevent drainage and to
ensure that lease development and pro-
duction occur in accordance with sound
operating practices.

Subpart 3276-Reports: Utilization
Operations

§3276.10 What are my reporting re-
quirements for facility and lease op-
erations involving Federal geo-
thermal resources?

(a) When you begin commercial pro-
duction and operation, you must notify
us in writing within five business days.

(b) Submit complete and signed
monthly reports to BLM as follows:

(1) If you are a lessee or unit operator
supplying Federal geothermal re-
sources to a utilization facility on Fed-
eral land leased for geothermal re-
sources, submit a monthly report of
well operations for all wells on your
lease or unit.

§3276.11

(2) If you are the operator of a utili-
zation facility on Federal land leased
for geothermal resources, submit a
monthly report of facility operations.

(3) If you are both a lessee or unit op-
erator and the operator of a utilization
facility on Federal land leased for geo-
thermal resources, you may combine
the requirements of paragraphs (b)(1)
and (b)(2) of this section into one re-
port.

(4) If you are a lessee or unit operator
supplying Federal geothermal re-
sources to a utilization facility not lo-
cated on Federal land leased for geo-
thermal resources, and the sales point
for the resource utilized is at the facil-
ity tailgate, submit all the require-
ments of paragraphs (b)(1) and (b)(2) of
this section. You may combine these
into one report.

(c) Unless BLM grants a variance,
your reports are due by the end of the
month following the month that the
report covers. For example, the report
covering the month of July is due by
August 31.

§ 3276.11 What information must I in-
clude for each well in the monthly
report of well operations?

(a) Any drilling operations or
changes made to a well;

(b) Total production or injection in
thousands of pounds (klbs);

(c) Production or injection tempera-
ture in degrees Fahrenheit (deg.F);

(d) Production or injection pressure
in pounds per square inch (psi). You
must also specify whether this is gauge
pressure (psig) or absolute pressure
(psia);

(e) The number of days the well was
producing or injecting;

(f) The well status at the end of the
month;

(g) The amount of steam or hot water
lost to venting or leakage, if the
amount is greater than 0.5 percent of
total lease production. We may modify
this standard by a written order de-
scribing the change;

(h) The lease number or unit name
where the well is located;

(i) The month and year the report ap-
plies to;

(j) Your name, title, signature, and a
phone number where BLM may contact
you; and
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(k) Any other information that we
may require.

§ 3276.12 What information must I give
BLM in the monthly report for facil-
ity operations?

(a) For all electrical generation fa-
cilities, include in your monthly report
of facility operations:

(1) Mass of steam and/or hot water
used or brought into the facility, in
klbs. For facilities using both steam
and hot water, you must report the
mass of each;

(2) The temperature of the steam or
hot water in deg.F;

(3) The pressure of the steam or hot
water in psi. You must also specify
whether this is psig or psia;

(4) Gross generation in kiloWatt
hours (kWh);

(5) Net generation at the tailgate of
the facility in kWh;

(6) Temperature in deg.F and volume
of the steam or hot water exiting the
facility;

(7) The number of hours the plant
was on line;

(8) A brief description of any outages;
and

(9) Any other information we may re-
quire.

(b) For electrical generation facili-
ties where Federal royalty is based on
the sale of electricity to a utility, you
must include the following additional
information in your monthly report of
facility operations:

(1) Amount of electricity delivered to
the sales point in kWh, if the sales
point is different from the tailgate of
the facility;

(2) Amount of electricity lost to
transmission;

(3) A report from the utility purchas-
ing the electricity which documents
the total number of kWhs delivered to
the sales point during the month, or
monthly reporting period if it is not a
calendar month, and the number of
kWhs delivered during diurnal and sea-
sonal pricing periods; and

(4) Any other information we may re-
quire.

§3276.13 What extra information must
I give BLM in the monthly report
for flash and dry steam facilities?

In addition to the regular monthly
report information, send us:

(a) Steam flow into the turbine in
klbs; for dual flash facilities, you must
separate the steam flow into high pres-
sure steam and low pressure steam;

(b) Condenser pressure in psia;
(c) Condenser temperature in deg.F;
(d) Auxiliary steam flow used for gas

ejectors, steam seals, pumps, etc., in
klbs;

(e) Flow of condensate out of the
plant (after the cooling towers) in klbs;
and

(f) Any other information we may re-
quire.

§ 3276.14 What information must I give
BLM in the monthly report for di-
rect use facilities?

(a) A daily breakdown of flow, aver-
age temperature in, and average tem-
perature out, in deg.F;

(b) Total monthly flow through the
facility in thousands of gallons (kgal)
or klbs;

(c) Monthly average temperature in,
in deg.F;

(d) Monthly average temperature
out, in deg.F;

(e) Total heat used in millions of
BTU's (MMBTU);

(f) Number of hours that geothermal
heat was used; and

(g) Any other information we may re-
quire.

§3276.15 Must I notify BLM of acci-
dents occurring at my utilization fa-
cility?

Yes, you must verbally inform us of
all accidents that affect operations or
create environmental hazards within 24
hours after the accident. When you
contact us, we may require you to sub-
mit a report fully describing the inci-
dent.

Subpart 3277-Inspections, En-
forcement, and Noncompli-
ance

§3277.10 Will BLM inspect my oper-
ations?

(a) Yes, we may inspect all oper-
ations to ensure compliance with the
requirements of 43 CFR 3200.4. You
must give us access to inspect all fa-
cilities utilizing Federal geothermal
resources during normal operating
hours.

496-

§3276.12
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§ 3277.11 What records must I keep
available for inspection?

The operator or facility operator
must keep all records and information
pertaining to the operation of your uti-
lization facility, royalty and produc-
tion meters, and safety training avail-
able for BLM inspection for a period of
six years from the time the records or
information is created. This includes
records and information from meters
located off your lease or unit, when
BLM needs them to determine resource
production to a utilization facility or
the allocation of resource production
to your lease or unit. Store these
records in a place which make them
conveniently available.

§ 3277.12 What will BLM do if I do not

comply with all BLM requirements?

(a) We will issue you a written Inci-
dent of Noncompliance, directing you
to take required corrective action
within a specific time period. If the
noncompliance continues or is serious
in nature, BLM will take one or more
of the following actions:

(1) Enter the lease, and correct any
deficiencies at your expense;

(2) Collect all or part of your bond;
(3) Order modification or shutdown of

your operations; and
(4) Take action against a lessee who

is ultimately responsible for non-
compliance.

(b) Noncompliance may result in
BLM canceling your lease. See 43 CFR
3213.23 through 3213.25.

Subpart 3278-Confidential,
Proprietary Information

§ 3278.10 Will BLM disclose informa-
tion I submit under these regula-
tions?

All Federal and Indian data and in-
formation submitted to the BLM are
subject to part 2 of this title. Part 2 in-
cludes the regulations of the Depart-
ment of the Interior covering public
disclosure of data and information con-
tained in Department of Interior
records. Certain mineral information
not protected from disclosure under
part 2 may be made available for in-
spection without a Freedom of Infor-
mation Act (FOIA) request. Examples

§ 3279.11

of information we will not treat infor-
mation as confidential include:

(a) Facility location;
(b) Facility generation capacity; or
(c) To whom you are selling elec-

tricity or produced resources.

§ 3278.11 When I submit confidential,
proprietary information, how can I
help ensure it is not available to the
public?

When you submit data and informa-
tion that you believe to be exempt
from disclosure by 43 CFR part 2, you
must clearly mark each page that you
believe contains confidential informa-
tion. BLM will keep all data and infor-
mation confidential to the extent al-
lowed by 43 CFR 2.13(c).

§3278.12 How long will information I
give BIM remain confidential or
proprietary?

The FOIA does not provide a finite
period of time for which information
may be exempt from disclosure to pub-
lic. Each situation will need to be re-
viewed individually and in accordance
with guidance provided by 43 CFR part
2.

Subpart 3279-Utilization Relief
and Appeals

§3279.10 May I request a variance
from any BLM requirements?

(a) Yes, you may request a variance
regarding your approved utilization op-
erations from the requirements of 43
CFR 3200.4. Your request must include
enough information to explain:

(1) Why you cannot comply; and
(2) Why you need the variance to op-

erate your facility, conserve natural
resources, protect public health and
safety, property, or the environment.

(b) We may approve your request ver-
bally or in writing. If we give you a
verbal approval, we will follow up with
written confirmation.

§ 3279.11 How may I appeal a BLM de-
cision regarding my utilization op-
erations?

You may appeal our decision regard-
ing your utilization operations in ac-
cordance with 43 CFR 3200.5.
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Pt. 3280

PART 3280-GEOTHERMAL RE-
SOURCES UNIT AGREEMENTS:
UNPROVEN AREAS

NOTE: Many existing unit agreements spe-
cifically refer to the United States Geologi-
cal Survey, USGS, Minerals Management
Service, MMS, Supervisor, Conservation
Manager, Deputy Conservation Manager,
Minerals Manager and Deputy Minerals Man-
ager in the body of the agreements, as well
as reference to title 30 CFR part 270 or spe-
cific sections thereof. Those references must
now be read in the context of the provisions
of Secretarial Order 3087 and now mean the
Bureau of Land Management or the Minerals
Management Service as appropriate.

Subpart 3280--Geothermal Resources Unit
Agreements: General

Sec.
3280.0-1 Purpose.
3280.0-2 Policy.
3280.0-3 Authority.
3280.0-5 Definitions.

Subpart 3281-ApplIcation for Unit
Agreement

3281.1 Preliminary consideration of agree-
ments.

3281.2 Designation of area.
3281.3 Parties to unit or cooperative agree-

ment.
3281.4 State land.

Subpart 3282-Qualificaton of Unit
Operator

3282.1 Qualifications of unit operator.

Subpart 3283-Fling and Approval of
Documents

3283.1 Filing of documents and number of
counterparts.

3283.2 Executed agreement.
3283.2-1 Approval of executed agreement.
3283.2-2 Review of executed agreement.
3283.3 Participating area.
3283.4 Plan of development.
3283.5 Return of approved documents.

Subpart 3284 [Reserved]

Subpart 3285--Appeals

3285.1 Appeals.

Subpart 3286-Model Forms

3286.1 Model unit agreement: Unproven
areas.

3286.1-1 Model Exhibit "A".
3286.1-2 Model Exhibit "B".
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3286.2 Model unit bond.
3286.3 Model designation of successor opera-

tor.
3286.4 Model change of operator by assign-

ment.

AUTHORrrY: Geothermal Steam Act of 1970,
as amended (30 U.S.C. 1001-1025).

SOURCE: 38 FR 35073, Dec. 21, 1973, unless
otherwise noted. Redesignated at 48 FR 44792,
Sept. 30, 1983.

Subpart 3280-Geothermal Re-
sources Unit Agreements:
General

§ 3280.0-1 Purpose.

The regulations in this part prescribe
the procedure to be followed and the
requirements to be met by holders of
Federal geothermal leases and their

representatives who wish to unite with
each other, or jointly or separately

with others, in collectively adopting
and operating under a cooperative or
unit plan for the development of any
geothermal resources pool, field or like
area, or any part thereof.

[48 FR 44792, Sept. 30, 1983]

§ 3280.0-2 Policy.

Cooperative or unit agreements for
the development of any geothermal re-
sources pool, field or like area, or any
part thereof, may be initiated by les-
sees, or where such agreements are
deemed necessary in the interest of
conserving natural resources, they may
be required by the Director.

[48 FR 44792, Sept. 30, 1983]

§ 3280.0-3 Authority.

These regulations are issued under
the authority of the Geothermal Steam
Act of 1970, as amended (30 U.S.C. 1001-
1025) and Order Number 3087, dated De-
cember 3, 1982, as amended February 7,
1983 (48 FR 8983), under which the Sec-
retary consolidated and transferred the
onshore minerals management func-
tions of the Department, except min-
eral revenue functions and the leasing
of restricted Indian lands, to the Bu-
reau of Land Management.

[48 FR 44792, Sept. 30, 1983]
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§ 3280.0-5 Definitions.
The following terms, as used in this

part or in any agreement approved
under the regulations in this part,
shall have the meanings here indicated
unless otherwise defined in such agree-
ment:

(a) Unit agreement. An agreement or
plan of development and operation for
the production and utilization of sepa-
rately owned interests in the geo-
thermal resources made subject there-
to as a single consolidated unit with-
out regard to separate ownerships and
which provides for the allocation of
costs and benefits on a basis defined in
the agreement or plan.

(b) Cooperative agreement. An agree-
ment or plan of development and oper-
ations for the production and utiliza-
tion of geothermal resources made sub-
ject thereto in which separate owner-
ship units are independently operated
without allocation of production.

(c) Agreement. For convenience, the
term "agreement" as used in the regu-
lations in this part refers to either a
unit or a cooperative agreement as de-
fined in paragraphs (a) and (b) of this
section unless otherwise indicated.

(d) Unit area. The area described in a
unit agreement as constituting the
land logically subject to development
under such agreement.

(e) Unitized land. The part of a unit
area committed to 4 unit agreement.

(f) Unitized substances. Deposits of
geothermal resources recovered from
unitized land by operation under and
pursuant to a unit agreement.

(g) Unit operator. The person, associa-
tion, partnership, corporation, or other
business entity designated under a unit
agreement to conduct operations on
unitized land as specified in such
agreement.

(h) Participating area. That part of
the Unit Area which is deemed to be
productive from a horizon or deposit
and to which production would be allo-
cated in the manner described in the
unit agreement assuming that all lands
are committed to the unit agreement.

(i) Working interest. The interest held
in geothermal resources or in lands
containing the same by virtue of a
lease, operating agreement, fee title, or
otherwise, under which, except as oth-
erwise provided in a unit or coopera-

§3281.2

tive agreement, the owner of such in-
terest is vested with the right to ex-
plore for, develop, produce, and utilize
such resources. The right delegated to
the unit operator as such by the unit
agreement is not to be regarded as a
working interest.

[38 FR 35073, Dec. 21, 1973. Redesignated and
amended at 48 FR 44792, Sept. 30, 1983]

Subpart 3281-Application for Unit
Agreement

§ 3281.1 Preliminary consideration of

agreements.

The form of unit agreement set forth
in §3286.1 of this title is acceptable for
use in unproved areas. The use of this
form is not mandatory, but any pro-
posed departure therefrom should be
submitted with the application submit-
ted under §3281.2 of this title for pre-
liminary consideration and for such re-
vision as may be deemed necessary. In
areas proposed for unitization in which
a discovery of geothermal resources
has been made, or where a cooperative
agreement is contemplated, the pro-
posed agreement should be submitted
with the application submitted under
§ 3281.2 of this title for preliminary con-
sideration and for such revision as may
be deemed necessary. The proposed
form of agreement should be submitted
in triplicate and should be plainly
marked to identify the proposed
variances from the form of agreement
set forth in §3286.1 of this title.

§ 3281.2 Designation of area.

An application for designation of an
area as logically subject to develop-
ment and/or operation under a unit or
cooperative agreement may be filed, in
triplicate, by any proponent of such an
agreement through the authorized offi-
cer. Each copy of the application shall
be accompanied by a map or diagram
on a scale of not less than 1 inch to 1
mile, outlining the area sought to be
designated under this section. The Fed-
eral, State, and privately owned land
should be indicated on said map by dis-
tinctive symbols or colors and Federal
geothermal leases and lease applica-
tions should be identified by serial
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number. Geological information, in-
cluding the results of geophysical sur-
veys, and such other information as
may tend to show that unitization is
necessary and advisable in the public
interest should be furnished in trip-
licate. Geological and geophysical in-
formation and data so furnished will
not be available for public inspection,
as provided by 5 U.S.C. 552(b), without
the consent of the proponent. The ap-
plication and supporting data will be
considered by the Director and the ap-
plicant will be informed of the decision
reached. The designation of an area,
pursuant to an application filed under
this section, shall not create an exclu-
sive right to submit an executed agree-
ment for such area, nor preclude the
inclusion of such area or any part
thereof in another unit area.

§3281.3 Parties to unit or cooperative
agreement.

The owners of any rights, title, or in-
terest in the geothermal resources de-
posits to be developed and operated
under an agreement can be regarded as
proper parties to a proposed agree-
ment. All such owners must be invited
to join as parties to the agreement. If
any owner fails or refuses to join the
agreement, the proponent of the agree-
ment should declare this to the author-
ized officer and should submit evidence
of efforts made to obtain joinder of
such owner and the reasons for non-
joinder.

§ 3281.4 State land.

Where State-owned land is to be in-
cluded in the unit, approval of the
agreement by appropriate State offi-
cials should be obtained prior to its
submission to the Department for ap-
proval of the executed agreement.
When authorized by the laws of the
State in which the unitized land is sit-
uated, provisions may be made in the
agreement accepting State law, to the
extent that they are applicable to non-
Federal unitized land.

43 CFR Ch. 11 (10-1-98 Edition)

Subpart 3282-Qualification of
Unit Operator

§ 3282.1 Qualifications of unit opera-
tor.

A unit operator must qualify as to
citizenship in the same manner as
those holding interests in geothermal
leases issued under the Geothermal
Steam Act of 1970. The unit operator
may be an owner of a working interest
in the unit area or such other party as
may be selected by the owners of work-
ing interests and approved by the au-
thorized officer. The unit operator
shall execute an acceptance of the du-
ties and obligations imposed by the
agreement. No designation of, or
change in, a unit operator will become
effective unless and until approved by
the authorized officer, and no such ap-
proval will be granted unless the unit
operator is deemed qualified to fulfill
the duties and obligations prescribed in
the agreement.

Subpart 3283-Filing and
Approval of Documents

§ 3283.1 Filing of documents and num-
ber of counterparts.

All proposals and supporting papers,
instruments and documents submitted
under this part shall be filed with the
authorized officer, unless otherwise
provided in this pirt or otherwise in-
structed by the Director.

[48 FR 44793, Sept. 30, 1983]

§3283.2 Executed agreement.
(a) Where a duly executed agreement

is submitted for Departmental ap-
proval, a minimum of 6 signed counter-
parts shall be filed. The same number
of counterparts shall be filed for docu-
ments supplementing, modifying or
amending an agreement, including
change of operator, designation of a
new operator and notice of surrender,
relinquishment or termination.

(b) The address of each signatory
party to the agreement shall be in-
serted below the party's signature.
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Each signature shall be attested to by
at least 1 witness, if not notarized. Cor-
porate or other signatures made in a
representative capacity shall be ac-
companied by evidence of the author-
ization of the signatories to act unless
such evidence is already a matter of
record in the Bureau of Land Manage-
ment. (The parties may execute any
number of counterparts of the agree-
ment with the same force and effect as
if all parties signed the same docu-
ment, or may execute a ratification of
consent in a separate instrument with
like force and effect.)

(c) Any modification of an approved
agreement shall require approval of the
Secretary or his/her duly authorized
representative under procedures simi-
lar to those cited in §3283.2-1 of this
title.

[48 FR 44793, Sept. 30, 1983]

§ 3283.2-1 Approval of executed agree-
ment.

A duly executed unit or cooperative
agreement shall be approved by the
Secretary or his/her duly authorized
representative upon a determination
that such agreement is necessary or
advisable in the public interest and is
for the purpose of properly conserving
the natural resources, taking into ac-
count the environmental consequences
of the action. Such approval shall be
incorporated in a certificate appended
to the agreement. No such agreement
shall be approved unless at least 1 of
the parties is a holder of a Federal
lease embracing lands being committed
to the agreement and unless the par-
ties signatory to the agreement hold
sufficient interests in the area to give
effective control of operations therein.

[48 FR 44793, Sept. 30, 1983]

§ 3283.2-2 Review of executed agree-
ment.

No more than 5 years after approval
of any cooperative or unit plan of de-
velopment or operation, and at least
every 5 years thereafter, the authorized
officer shall review each plan and, after
notice and opportunity for comment,

§ 3285.1

eliminate from such plan any lease or
part of a lease not regarded as reason-
ably necessary for cooperative or unit
operations under the plan. Such elimi-
nation shall be based on scientific evi-
dence, and shall occur only when it is
determined by the authorized officer to
be for the purpose of conserving and
properly managing the geothermal re-
source.

[54 FR 13887, Apr. 6, 1989 and 55 FR 26443,
June 28, 1990]

§3283.3 Participating area.

Each application for approval of a
participating area, or revision thereof,
shall be accompanied by 3 copies of a
substantiating geologic and engineer-
ing report, structure contour map(s),
cross-section or other pertinent data.

[48 FR 44793, Sept. 30, 1983]

§ 3283.4 Plan of development.

Plans of development and operation,
plans of further development and oper-
ation and proposed participating areas
and revisions thereof shall be submit-
ted in quadruplicate.

[48 FR 44793, Sept. 30, 1983]

§ 3283.5 Return of approved docu-

ments.

All instruments or documents other
than plans of development and oper-
ation, plans of further development and
operation and proposed participating
areas and revisions thereof submitted
for approval shall be submitted for ap-
proval in sufficient number to permit
the approving official to return at least
1 approved counterpart.

[48 FR 44793, Sept. 30, 1983]

Subpart 3284 [Reserved]

Subpart 3285-Appeals
§ 3285.1 Appeals.

Appeals from final orders or decisions
issued under the regulations in this
part shall be made in the manner pro-
vided in Part 4 of this title.
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Subpart 3286--Model Forms
§ 3286.1 Model> unit agreement:

Unproven areas.

UNIT AGREEMENT FOR THE DEVELOPMENT AND
OPERATION OF THE UNIT AREA
COUNTY OF , STATE
OF
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UNIT AGREEMENT
COUNTY

This Agreement entered into as of the
- day of , 19-, by and be-
tween the parties subscribing, ratifying, or
consenting hereto, and herein referred to as
the "parties hereto".

WITNESSETH: Whereas the parties hereto
are the owners of working, royalty, or other
geothermal resources interests in land sub-
ject to this Agreement; and

Whereas the Geothermal Steam Act of 1970
(84 Stat. 1566), hereinafter referred to as the
"Act", authorizes Federal lessees and their
representatives to unite with each other, or
jointly or separately with others, in collec-
tively adopting and operating under a coop-
erative or unit plan of development or oper-
ation of any geothermal resources pool, field,
or like area, or any part thereof, for the pur-
pose of more properly conserving the natural
resources thereof, whenever determined and
certified by the Secretary of the Interior to
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be necessary or advisable in the public inter-
est; and

Whereas the parties hereto hold sufficient
interest in the Unit Area cover-
ing the land herein described to effectively
control operations therein; and

Whereas, it is the purpose of the parties
hereto to conserve natural resources, pre-
vent waste, and secure other benefits obtain-
able through development and operations of
the area subject to this Agreement under the
terms, conditions, and limitations herein set
forth;

Now, therefore, in consideration of the
premises and the promises herein contained,
the parties hereto commit to this agreement
their respective interests in the below-de-
fined Unit Area, and agree severally among
themselves as follows:

ARTICLE I-ENABLING ACT AND REGULATIONS

1.1 The Act and all valid pertinent regula-
tions, including operating and unit plan reg-
ulations, heretofore or hereafter issued
thereunder are accepted and made a part of
this agreement as to Federal lands.

1.2 As to non-Federal lands, the geo-
thermal resources operating regulations in
effect as of the effective date hereof govern-
ing drilling and producing operations, not in-
consistent with the laws of the State in
which the non-Federal land is located, are
hereby accepted and made a part of this
agreement.

ARTICLE 11-DEFINIONS

2.1 The following terms shall have the
meanings here indicated:

(a) Geothermal lease. A lease issued under
the act of December 24, 1970 (84 Stat. 1566),
pursuant to the leasing regulations con-
tained in 43 CFR Group 3200 and, unless the
context indicates otherwise, "lease" shall
mean a geothermal lease.

(b) Unit area. The area described in Article
III of this Agreement.

(c) Unit operator. The person, association,
partnership, corporation, or other business
entity designated under this Agreement to
conduct operations on Unitized Land as spec-
ified herein.

(d) Participating area. That part of the Unit
Area which is deemed to be productive from
a horizon or deposit and to which production
would be allocated in the manner described
in the unit agreement assuming that all
lands are committed to the unit agreement.

(e) Working interest. The interest held in
geothermal resources or in lands containing
the same by virtue of a lease, operating
agreement, fee title, or otherwise, under
which, except as otherwise provided in this
Agreement, the owner of such interest is
vested with the right to explore for, develop,
produce and utilize such resources. The right
delegated to the Unit Operator as such by
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this Agreement is not to be regarded as a
Working Interest.
(f) Secretary. The Secretary of the Interior

or any person duly authorized to exercise
powers vested in that officer.

(g) Director. The Director of the Bureau of
Land Management.
(h) Authorized officer. Any person author-

ized by law or by lawful delegation of au-
thority in the Bureau of Land Management
to perform the duties described.

ARTICLE III-UN1T AREA AND EXHIBITS

3.1 The area specified on the map at-
tached hereto marked "Exhibit A" is hereby
designated and recognized as constituting
the Unit Area, containing acres,
more or less.

The above-described Unit Area shall when
practicable be expanded to include therein
any additional lands or shall be contracted
to exclude lands whenever such expansion or
contraction is deemed to be necessary or ad-
visable to conform with the purposes of this
Agreement.

3.2 Exhibit A attached hereto and made a
part hereof is a map showing the boundary of
the Unit Area, the boundaries and identity of
tracts and leases in said area to the extent
known to the Unit Operator.

3.3 Exhibit B attached hereto and made a
part thereof is a schedule showing to the ex-
tent known to the Unit Operator the acre-
age, percentage, and kind of ownership of
geothermal resources interests in all lands in
the Unit Area.

3.4 Exhibits A and B shall be revised by
the Unit Operator whenever changes in the
Unit Area render such revision necessary, or
when requested by the authorized officer,
and not less than five copies of the revised
Exhibits shall be filed with the authorized
officer.

ARTICLE IV--CONTRACTION AND EXPANSION OF
UNIT AREA

4.1 Unless otherwise specified herein, the
expansion and/or contraction of the Unit
Area contemplated in Article 3.1 hereof shall
be effected in the following manner:

(a) Unit Operator either on demand of the
Director or on its own motion and after prior
concurrence by the Director, shall prepare a
notice of proposed expansion or contraction
describing the contemplated changes in the
boundaries of the Unit Area, the reasons
therefor, and the proposed effective date
thereof, preferably the first day of a month
subsequent to the date of notice.

(b) Said notice shall be delivered to the au-
thorized officer, and copies thereof mailed to
the last known address of each Working In-
terest Owner, Lessee, and Lessor whose in-
terests are affected, advising that 30 days
will be allowed for submission to the Unit
Operator of any objections.
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(c) Upon expiration of the 30-day period
provided in the preceding item (b) hereof,
Unit Operator shall file with the authorized
officer evidence of mailing of the notice of
expansion or contraction and a copy of any
objections thereto which have been filed
with the Unit Operator, together with an ap-
plication in sufficient number, for approval
of such expansion or contraction and with
appropriate joinders.

(d) After due consideration of all pertinent
information, the expansion or contraction
shall, upon approval by the authorized offi-
cer, become effective as of the date pre-
scribed in the notice thereof.

4.2 Unitized Leases, Insofar as they cover
any lands which are excluded from the Unit
Area under any of the provisions of this Arti-
cle IV may be maintained and continued in
force and effect in accordance with the
terms, provisions, and conditions contained
in the Act, and the lease or leases and
amendments thereto, except that operations
and/or production under this Unit Agreement
shall not serve to maintain or continue the
excluded portion of any lease.

4.3 All legal subdivisions of unitized lands
(i.e., 40 acres by Governmental survey or its
nearest lot or tract equivalent in instances
of irregular surveys), no part of which is en-
titled to be within a Participating Area on
the fifth anniversary of the effective date of
the initial Participating Area established
under this Agreement, shall be eliminated
automatically from this Agreement effective
as of said fifth anniversary and such lands
shall no longer be a part of the Unit Area
and shall no longer be subject to this Agree-
ment unless diligent drilling operations are
in progress on an exploratory well on said
fifth anniversary, in which event such lands
shall not be eliminated from the Unit Area
for as long as exploratory drilling operations
are continued diligently with not more than
four (4) months time elapsing between the
completion of one exploratory well and the
commencement of the next exploratory well.

4.4 An exploratory well, for the purposes
of this Article IV is defined as any well, re-
gardless of surface location, projected for
completion in a zone or deposit below any
zone or deposit for which a Participating
Area has been established and is in effect, or
any well, regardless of surface location, pro-
jected for completion at a subsurface loca-
tion under Unitized Lands not entitled to be
within a Participating Area.

4.5 In the event an exploratory well is
completed during the four (4) months imme-
diately preceding the fifth anniversary of the
initial Participating Area established under
this Agreement, lands not entitled to be
within a Participating Area shall not be
eliminated from this Agreement on said fifth
anniversary, provided the drilling of another
exploratory well is commenced under an ap-
proved Plan of Operation within four (4)
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months after the completion of said well. In
such event, the land not entitled to be in
participation shall not be eliminated from
the Unit Area so long as exploratory drilling
operations are continued diligently with not
more than four (4) months time elapsing be-
tween the completion of one exploratory
well and the commencement of the next ex-
ploratory well.

4.6 With prior approval of the authorized
officer, a period of time in excess of four (4)
months may be allowed to elapse between
the completion of one well and the com-
mencement of the next well without the
automatic elimination of nonparticipating
acreage.

4.7 Unitized lands proved productive by
drilling operations which serve to delay
automatic elimination of lands under this
Article IV shall be incorporated into a Par-
ticipating Area (or Areas) in the same man-
ner as such lands would have been incor-
porated in such areas had such lands been
proven productive during the year preceding
said fifth anniversary.

4.8 In the event nonparticipating lands
are retained under this Agreement after the
fifth anniversary of the initial Participating
Area as a result of exploratory drilling oper-
ations, all legal subdivisions of unitized land
(i.e., 40 acres by Government survey or its
nearest lot or tract equivalent in instances
of irregular Surveys), no part of which is en-
titled to be within a Participating Area shall
be eliminated automatically as of the 121
day, or such later date as may be established
by the authorized officer, following the com-
pletion of the last well recognized as delay-
ing such automatic elimination beyond the
fifth anniversary of the initial Participating
Area established under this Agreement.

ARTICLE V-UNITIZED LAND AND UNITIZED
SUBSTANCES

5.1 All land committed to this Agreement
shall constitute land referred to herein as
"Unitized Land". All geothermal resources
in and produced from any and all formations
of the Unitized Land are unitized under the
terms of this agreement and herein are
called "Unitized Substances."

ARTICLE VI-UNIT OPERATOR

6.1 is hereby designated as
Unit Operator and by signature hereto as
Unit Operator agrees and consents to accept
the duties and obligations of Unit Operator
for the discovery, development, production,
distribution and utilization of Unitized Sub-
stances as herein provided. Whenever ref-
erence is made herein to the Unit Operator,
such reference means the Unit Operator act-
ing in that capacity and not as an owner of
interest in Unitized Substances, and the
term "Working Interest Owner" when used
herein shall include or refer to Unit Operator
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as the owner of a Working Interest when
such an interest is owned by it.

ARTICLE VII-RESIGNATION OR REMOVAL OF
UNIT OPERATOR

7.1 Prior to the establishment of a Par-
ticipating Area, hereunder, Unit Operator
shall have the right to resign. Such resigna-
tion shall not become effective so as to re-
lease Unit Operator from the duties and obli-
gations of Unit Operator or terminate Unit
Operators rights, as such, for a period of six
(6) months after notice of its intention to re-
sign has been served by Unit Operator on all
Working Interest Owners and the authorized
officer, nor until all wells then drilled here-
under are placed in a satisfactory condition
for suspension or abandonment whichever is
required by the authorized officer, unless a
new Unit Operator shall have been selected
and approved and shall have taken over and
assumed the duties and obligations of Unit
Operator prior to the expiration of said pe-
riod.

7.2 After the establishment of a Partici-
pating Area hereunder Unit Operator shall
have the right to resign in the manner and
subject to the limitations provided in 7.1
above.

7.3 The Unit Operator may, upon default
or failure in the performance of its duties or
obligations hereunder, be subject to removal
by the same percentage vote of the owners of
Working Interests as herein provided for the
selection of a new Unit Operator. Such re-
moval shall be effective upon notice thereof
to the authorized officer.

7.4 The resignation or removal of Unit Op-
erator under this Agreement shall not termi-
nate its right, title, or interest as the owner
of a Working Interest or other interest in
Unitized Substances, but upon the resigna-
tion or removal of Unit Operator becoming
effective, such Unit Operator shall deliver
possession of all wells, equipment, material,
and appurtenances used in conducting the
unit operations to the new duly qualified
successor Unit Operator or, if no such new
unit operator is elected, to the common
agent appointed to represent the Working In-
terest Owners in any action taken hereunder
to be used for the purpose of conducting op-
erations hereunder.

7.5 In all instances of resignation or re-
moval, until a successor Unit Operator is se-
lected and approved as hereinafter provided,
the Working Interest Owners shall be jointly
responsible for performance of the duties and
obligations of Unit Operator, and shall not
later than 30 days before such resignation or
removal becomes effective appoint a com-
mon agent to represent them in any action
to be taken hereunder.

7.6 The resignation of Unit Operator shall
not release Unit Operator from any liability
for any default by it hereunder occurring
prior to the effective date of its resignation.
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ARTICLE VfI-SUCCESSOR UNIT OPERATOR

8.1 If, prior to the establishment of a Par-
ticipating Area hereunder, the Unit Operator
shall resign as Operator, or shall be removed
as provided in Article VII, a successor Unit
Operator may be selected by vote of the own-
ers of a majority of the Working Interests in
Unitized Substances, based on their respec-
tive shares, on an acreage basis, in the Unit-
ized Land.

8.2 If, after the establishment of a Par-
ticipating Area hereunder, the Unit Operator
shall resign as Unit Operator, or shall be re-
moved as provided in Article VII, a successor
Unit Operator may be selected by vote of the
owners of a majority of the Working Inter-
ests in Unitized Substances, based on their
respective shares, on a participating acreage
basis. Provided, that, if a majority but less
than 60 percent of the Working Interest in
the Participating Lands is owned by the
party to this agreement, a concurring vote of
one or more additional Working Interest
Owners owning 10 percent or more of the
Working Interest in the participating land
shall be required to select a new Unit Opera-
tor.

8.3 The selection of a successor Unit Oper-
ator shall not become effective until:

(a) The Unit Operator so selected shall ac-
cept in writing the duties, obligations and
responsibilities of the Unit Operator, and

(b) The selection shall have been approved
by the authorized officer.

8.4 If no successor Unit Operator is se-
lected and qualified as herein provided, the
Director at his election may declare this
Agreement terminated.

ARTICLE IX-ACCOUNTING PROVISIONS AND UNIT
OPERATING AGREEMENT

9.1 Costs and expenses incurred by Unit
Operator in conducting unit operations here-
under shall be paid and apportioned among
and borne by the owners of Working Inter-
ests; all in accordance with the agreement or
agreements entered into by and between the
Unit Operator and the owners of Working In-
terests, whether one or more, separately or
collectively.

9.2 Any agreement or agreements entered
into between the Working Interest Owners
and the Unit Operator as provided in this Ar-
ticle, whether one or more, are herein re-
ferred to as the "Unit Operating Agree-
ment".

9.3 The Unit Operating Agreement shall
provide the manner in which the Working In-
terest Owners shall be entitled to receive
their respective share of the benefits accru-
ing hereto in conformity with their underly-
ing operating agreements, leases, or other
contracts, and such other rights and obliga-
tions, as between Unit Operator and the
Working Interest Owners.
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9.4 Neither the Unit Operating Agreement
nor any amendment thereto shall be deemed
either to modify any of the terms and condi-
tions of this Agreement or to relieve the
Unit Operator of any right or obligation es-
tablished under this Agreement.

9.5 In case of any inconsistency or con-
flict between this Agreement and the Unit
Operating Agreement, this Agreement shall
govern.

9.6 Three true copies of any Unit Operat-
ing Agreement executed pursuant to this Ar-
ticle IX shall be filed with the authorized of-
ficer prior to approval of this Agreement.

ARTICLE X-RIGHTS AND OBLIGATIONS OF UNIT
OPERATOR

10.1 The right, privilege, and duty of exer-
cising any and all rights of the parties here-
to which are necessary or convenient for
prospecting, producing, distributing or uti-
lizing Unitized Substances are hereby dele-
gated to and shall be exercised by the Unit
Operator as provided in this Agreement in
accordance with a Plan of Operations ap-
proved by the authorized officer.

10.2 Upon request by Unit Operator, ac-
ceptable evidence of title to geothermal re-
sources interests in the Unitized Land shall
be deposited with the Unit Operator, and to-
gether with this Agreement shall constitute
and define the rights, privileges, and obliga-
tions of Unit Operator.

10.3 Nothing in this Agreement shall be
construed to transfer title to any land or to
any lease or operating, agreement, it being
understood that the Unit Operator, in its ca-
pacity as Unit Operator shall exercise the
rights of possession and use vested in the
parties hereto only for the purposes specified
in this Agreement.

10.4 The Unit Operator shall take such
measures as the authorized officer deems ap-
propriate and adequate to prevent drainage
of Unitized Substances from Unitized Land
by wells on land not subject to this Agree-
ment.

10.5 The Director is hereby vested with
authority to alter or modify from time to
time, in his discretion, the rate of
prospecting and development and the quan-
tity and rate of production under this Agree-
ment.

ARTICLE XI-PLAN OF OPERATION

11.1 Concurrently with the submission of
this Agreement for approval, Unit Operator
shall submit an acceptable initial Plan of
Operation. Said plan shall be as complete
and adequate as the authorized officer may
determine to be necessary for timely explo-
ration and/or development and to insure
proper protection of the environment and
conservation of the natural resources of the
Unit Area.
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11.2 Prior to the expiration of the initial
Plan of Operation, or any subsequent Plan of
Operation, Unit Operator shall submit for
approval of the authorized officer an accept-
able subsequent Plan of Operation for the
Unit Area which, when approved by the au-
thorized officer, shall constitute the explor-
atory and/or development drilling and oper-
ating obligations of Unit Operators under
this Agreement for the period specified
therein.

11.3 Any plan of Operation submitted
hereunder shall:

(a) Specify the number and locations of
any wells to be drilled and the proposed
order and time for such drilling, and

(b) To the extent practicable, specify the
operating practices regarded as necessary
and advisable for proper conservation of nat-
ural resources and protection of the environ-
ment in compliance with section 1.1.

11.4 The Plan of Operation submitted con-
currently with this Agreement for approval
shall prescribe that within six (6) months
after the effective date hereof, the Unit Op-
erator shall begin to drill an adequate test
well at a location approved by the authorized
officer, unless on such effective date a well is
being drilled conformably with the terms,
hereof, and thereafter continue such drilling
diligently until the formation
has been tested or until at a lesser depth
unitized substances shall be discovered
which can be produced in paying quantities
(i.e., quantities sufficient to repay the costs
of drilling, completing, and producing oper-
ations, with a reasonable profit) or the Unit
Operator shall at any time establish to the
satisfaction of the authorized officer that
further drilling of said well would be unwar-
ranted or impracticable, Provided, however,
That Unit Operator shall not in any event be
required to drill said well to a depth in ex-
cess of- feet.

11.5 The initial Plan of Operation and/or
subsequent Plans of Operation submitted
under this article shall provide that the Unit
Operator shall initiate a continuous drilling
program providing for drilling of no less than
one well at a time, and allowing no more
than six (6) months time to elapse between
completion of one well and the beginning of
the next well, until a well capable of produc-
ing Unitized Substances in paying quantities
is completed to the satisfaction of the au-
thorized officer or until it is reasonably
proved that the Unitized Land is incapable of
producing Unitized Substances in paying
quantities in the formations drilled under
this Agreement.

11.6 When warranted by unforeseen cir-
cumstances, the authorized officer may
grant a single extension of any or all of the
critical dates for exploratory drilling oper-
ations cited in the initial or subsequent
Plans of Operation. No such extension shall
exceed a period of four (4) months for each

well, required by the initial Plan of Oper-
ation.

11.7 Until there is actual production of
Unitized Substances, the failure of Unit Op-
erator to timely drill any of the wells pro-
vided for in Plans of Operation required
under this Article XI or to timely submit an
acceptable subsequent Plan of Operations,
shall, after notice of default or notice of pro-
spective default to Unit Operator by the au-
thorized officer and after failure of Unit Op-
erator to remedy any actual default within a
reasonable time (as determined by the au-
thorized officer), result in automatic termi-
nation of this Agreement effective as of the
date of the default, as determined by the au-
thorized officer.

11.8 Separate Plans of Operations may be
submitted for separate productive zones, sub-
ject to the approval of the authorized officer.
Also subject to the approval of the author-
ized officer, Plans of Operation shall be
modified or supplemented when necessary to
meet changes in conditions or to protect the
interest of all parties to this Agreement.

ARTICLE XII-PARTICIPATING AREAS

12.1 Prior to the commencement of pro-
duction of Unitized Substances, the Unit Op-
erator shall submit for approval by the au-
thorized officer a schedule (or schedules) of
all land then regarded as reasonably proved
to be productive from a pool or deposit dis-
covered or developed; all lands in said sched-
ule (or schedules), on approval of the author-
ized officer, will constitute a Participating
Area (or Areas) effective as of the date pro-
duction commences or the effective date of
this Unit Agreement, whichever is later.
Said schedule (or schedules) shall also set
forth the percentage of Unitized Substances
to be allocated, as herein provided, to each
tract in the Participating Area (or Areas) so
established and shall govern the allocation
of production commencing with the effective
date of the Participating Area.

12.2 A separate Participating Area shall
be established for each separate pool or de-
posit of Unitized Substances or for any group
thereof which is produced as a single pool or
deposit and any two or more Participating
Areas so established may be combined into
one, on approval of the authorized officer.
The effective date of any Participating Area
established after the commencement of ac-
tual production of Unitized Substances shall
be the first of the month in which is ob-
tained the knowledge or information on
which the establishment of said Participat-
ing Area is based, unless a more appropriate
effective date is proposed by the Unit Opera-
tor and approved by the authorized officer.

12.3 Any Participating Area (or Areas) es-
tablished under 12.1 or 12.2 above shall, sub-
ject to the approval of the authorized officer,
be revised from time to time to include addi-
tional land then regarded as reasonably

§ 3286.1
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proved to be productive from the pool or de-
posit for which the Participating Area was
established or to include lands necessary to
unit operations, or to exclude land then re-
garded as reasonably proved not to be pro-
ductive from the pool or deposit for which
the Participating Area was established or to
exclude land not necessary to unit oper-
ations and the schedule (or schedules) of al-
location percentages shall be revised accord-
ingly.

12.4 Subject to the limitation cited in 12.1
hereof, the effective date of any revision of a
Participating Area established under Arti-
cles 12.1 or 12.2 shall be the first of the
month in which is obtained the knowledge or
information on which such revision is predi-
cated, provided, however, that a more appro-
priate effective date may be used if justified
by the Unit Operator and approved by the
authorized officer.

12.5 No land shall be excluded from a Par-
ticipating Area on account of depletion of
the Unitized Substances, except that any
Participating Area established under the
provisions of this Article XII shall terminate
automatically whenever all operations are
abandoned in the pool or deposit for which
the Participating Area was established.

12.6 Nothing herein contained shall be
construed as requiring any retroactive ad-
justment for production obtained prior to
the effective date of the revision of a Partici-
pating Area.

ARTICLE Xm-ALLOCATION OF UNITIZED
SUBSTANCES

13.1 All Unitized Substances produced
from a Participating Area, established under
this Agreement, shall be deemed to be pro-
duced equally on an acreage basis from the
several tracts of Unitized Land within the
Participating Area established for such pro-
duction.

13.2 For the purpose of determining any
benefits accruing under this Agreement,
each Tract of Unitized Land shall have allo-
cated to it such percentage of said produc-
tion as the number of acres in the Tract in-
cluded in the Participating Area bears to the
total number of acres of Unitized Land in
said Participating Area.

13.3 Allocation of production hereunder
for purposes other than for settlement of the
royalty obligations of the respective Work-
ing Interest Owners, shall be on the basis
prescribed in the Unit Operating Agreement
whether in conformity with the basis of allo-
cation set forth above or otherwise.

13.4 The Unitized Substances produced
from a Participating Area shall be allocated
as provided herein regardless of whether any
wells are drilled on any particular part or
tract of said Participating Area.

§ 3286.1

ARTICLE XIV-RELINQUISHMENT OF LEASES

14.1 Pursuant to the provisions of the
Federal leases and 43 CFR 3244.1, a lessee of
record shall, subject to the provisions of the
Unit Operating Agreement, have the right to
relinquish any of its interests in leases com-
mitted hereto, in whole or in part; provided,
that no relinquishment shall be made of in-
terests in land within a Participating Area
without the prior approval of the Director.

14.2 A Working Interest Owner may exer-
cise the right to surrender, when such right
is vested in it by any non-Federal lease, sub-
lease, or operating agreement, provided that
each party who will or might acquire the
Working Interest in such lease by such sur-
render or by forfeiture is bound by the terms
of this Agreement, and further provided that
no relinquishment shall be made of such land
within a Participating Area without the
prior written consent of the non-Federal Les-
sor.

14.3 If, as the result of relinquishment,
surrender, or forfeiture the Working Inter-
ests become vested in the fee owner or lessor
of the Unitized Substances, such owner may:

(1) Accept those Working Interest rights
and obligations subject to this Agreement
and the Unit Operating Agreement; or

(2) Lease the portion of such land as is in-
cluded in a Participating Area established
hereunder, subject to this Agreement and
the Unit Operating Agreement; and provide
for the independent operation of any part of
such land that is not then included within a
Participating Area established hereunder.

14.4 If the fee owner or lessor of the Unit-
ized Substances does not, (1) accept the
Working Interest rights and obligations sub-
ject to this Agreement and the Unit Operat-
ing Agreement, or (2) lease such lands as pro-
vided in 14.3 above within six (6) months
after the relinquished, surrendered, or for-
feited Working Interest becomes vested in
said fee owner or lessor, the Working Inter-
est benefits and obligations accruing to such
land under this Agreement and the Unit Op-
erating Agreement shall be shared by the
owners of the remaining unitized Working
Interests in accordance with their respective
Working Interest ownerships, and such own-
ers of Working Interests shall compensate
the fee owner or lessor of Unitized Sub-
stances in such lands by paying sums equal
to the rentals, minimum royalties, and roy-
alties applicable to such lands under the
lease or leases in effect when the Working
Interests were relinquished, surrendered, or
forfeited.

14.5 Subject to the provisions of 14.4
above, an appropriate accounting and settle-
ment shall be made for all benefits accruing
to or payments and expenditures made or in-
curred on behalf of any surrendered or for-
feited Working Interest subsequent to the
date of surrender or forfeiture, and payment
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of any moneys found to be owing by such an
accounting shall be made as between the par-
ties within thirty (30) days.

14.6 In the event no Unit Operating Agree-
ment is in existence and a mutually accept-
able agreement cannot be consummated be-
tween the proper parties, the authorized offi-
cer may prescribe such reasonable and equi-
table conditions of agreement as he deems
warranted under the circumstances.

14.7 The exercise of any right vested in a
Working Interest Owner to reassign such
Working Interest to the party from whom
obtained shall be subject to the same condi-
tions as set forth in this Article XIV in re-
gard to the exercise of a right to surrender.

ARTICLE XV-RENTALS AND MINIMUM
ROYALTIES

15.1 Any unitized lease on non-Federal
land containing provisions which would ter-
minate such lease unless drilling operations
are commenced upon the land covered there-
by within the time therein specified or rent-
als are paid for the privilege of deferring
such drilling operations, the rentals required
thereby shall, notwithstanding any other
provisions of this Agreement, be deemed to
accrue as to the portion of the lease not in-
cluded within a Participating Area and be-
come payable during the term thereof as ex-
tended by this Agreement, and until the re-
quired drillings are commenced upon the
land covered thereby.

15.2 Rentals are payable on Federal leases
on or before the anniversary date of each
lease year; minimum royalties accrue from
the anniversary date of each lease year and
are payable at the end of the lease year.

15.3 Beginning with the lease year com-
mencing on or after - and for each
lease year thereafter, rental or minimum
royalty for lands of the United States sub-
ject to this Agreement shall be made on the
following basis:

(a) An advance annual rental in the
amount prescribed in unitized Federal
leases, in no event creditable against produc-
tion royalties, shall be paid for each acre or
fraction thereof which is not within a Par-
ticipating Area.

(b) A minimum royalty shall be charged at
the beginning of each lease year (such mini-
mum royalty to be due as of the last day of
the lease year and payable within thirty (30)
days thereafter) of $2 an acre or fraction
thereof, for all Unitized Acreage within a
Participating Area as of the beginning of the
lease year. If there is production during the
lease year the deficit, if any, between the ac-
tual royalty paid and the minimum royalty
prescribed herein shall be paid.

15.4 Rental or minimum royalties due on
leases committed hereto shall be paid by
Working Interest Owners responsible there-
for under existing contracts, laws, and regu-
lations, or by the Unit Operator.

15.5 Settlement for royalty interest shall
be made by Working Interest Owners respon-
sible therefor under existing contracts, laws,
and regulations, or by the Unit Operator, on
or before the last day of each month for
Unitized Substances produced during the
preceding calendar month.

15.6 Royalty due the United States shall
be computed as provided in the operating
regulations and paid in value as to all Unit-
ized Substances on the basis of the amounts
thereof allocated to unitized Federal land as
provided herein at the royalty rate or rates
specified in the respective Federal leases.

15.7 Nothing herein contained shall oper-
ate to relieve the lessees of any land from
their respective lease obligations for the
payment of any rental, minimum royalty, or
royalty due under their leases.

ARTICLE XVI-OPERATIONS ON
NONPARTICIPATING LAND

16.1 Any party hereto owning or control-
ling the Working Interest in any Unitized
Land having thereon a regular well location
may, with the approval of the authorized of-
ficer and at such party's sole risk, costs, and
expense, drill a well to test any formation of
deposit for which a Participating Area has
not been established or to test any formation
or deposit for which a Participating Area has
been established if such location is not with-
in said Participating Area, unless within 30
days of receipt of notice from said party of
his intention to drill the well, the Unit Oper-
ator elects and commences to drill such a
well in like manner as other wells are drilled
by the Unit Operator under this Agreement.

16.2 If any well drilled by a Working In-
terest Owner other than the Unit Operator
proves that the land upon which said well is
situated may properly be included in a Par-
ticipating Area, such Participating Area
shall be established.or enlarged as provided
in this Agreement and the well shall there-
after be operated by the Unit Operator in ac-
cordance with the terms of this Agreement
and the Unit Operating Agreement.

ARTICLE XVII-LEASES AND CONTRACTS
CONFORMED AND EXTENDED

17.1 The terms, conditions, and provisions
of all leases, subleases, and other contracts
relating to exploration, drilling, develop-
ment, or utilization of geothermal resources
on lands committed to this Agreement, are
hereby expressly modified and amended only
to the extent necessary to make the same
conform to the provisions hereof, otherwise
said leases, subleases, and contracts shall re-
main in full force and effect.

17.2 The parties hereto consent that the
Secretary shall, by his approval hereof, mod-
ify and amend the Federal leases committed
hereto and the regulations in respect thereto
to the extent necessary to conform said
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leases and regulations to the provisions of
this Agreement.

17.3 The development and/or operation of
lands subject to this Agreement under the
terms hereof shall be deemed full perform-
ance of any obligations for development and
operation with respect to each and every sep-
arately owned tract subject to this Agree-
ment, regardless of whether there is any de-
velopment of any particular tract of the Unit
Area.

17.4 Drilling and/or producing operations
performed hereunder upon any tract of Unit-
ized Lands will be accepted and deemed to be
performed upon and for the benefit of each
and every tract of Unitized Land.

17.5 Suspension of operations and/or pro-
duction on all Unitized Lands pursuant to di-
rection or consent of the Secretary or his
duly authorized representative shall be
deemed to constitute such suspension pursu-
ant to such direction or consent as to each
and every tract of Unitized Land. A suspen-
sion of operations and/or production limited
to specified lands shall be applicable only to
such lands.

17.6 Subject to the provisions of Article
XV hereof and 17.10 of this Article, each
lease, sublease, or contract relating to the
exploration, drilling, development, or utili-
zation of geothermal resources of lands other
than those of the United States committed
to this Agreement, is hereby extended be-
yond any such term so provided therein so
that it shall be continued for and during the
term of this Agreement.

17.7 Subject to the lease renewal and the
readjustment provision of the Act, any Fed-
eral lease committed hereto may, as to the
Unitized Lands, be continued for the term so
provided therein, or as extended by law. This
subsection shall not operate to extend any
lease or portion thereof as to lands excluded
from the Unit Area by the contraction there-
of.

17.8 Each sublease or contract relating to
the operations and development of Unitized
Substances from lands of the United States
committed to this Agreement shall be con-
tinued in force and effect for and during the
term of the underlying lease.

17.9 Any Federal lease heretofore or here-
after committed to any such unit plan em-
bracing lands that are in part within and in
part outside of the area covered by any such
plan shall be segregated into separate leases
as to the lands committed and the lands not
committed as of the effective date of unitiza-
tion.

17.10 In the absence of any specific lease
provision to the contrary, any lease, other
than a Federal lease, having only a portion
of its land committed hereto shall be seg-
regated as to the portion committed and the
portion not committed, and the provisions of
such lease shall apply separately to such seg-
regated portions commencing as of the effec-
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tive date hereof. In the event any such lease
provides for a lump-sum rental payment,
such payment shall be prorated between the
portions so segregated in proportion to the
acreage of the respective tracts.

17.11 Upon termination of this Agree-
ment, the leases covered hereby may be
maintained and continued in force and effect
in accordance with the terms, provisions,
and conditions of the Act, the lease or leases,
and amendments thereto.

ARTICLE XVII-EFFECTIVE DATE AND TERM

18.1 This Agreement shall become effec-
tive upon approval by the Secretary or his
duly authorized representative and shall ter-
minate five (5) years from said effective date
unless,

(a) Such date of expiration is extended by
the Director, or

(b) Unitized Substances are produced or
utilized in commercial quantities in which
event this Agreement shall continue for so
long as Unitized Substances are produced or
utilized in commercial quantities, or

(c) This Agreement is terminated prior to
the end of said five (5) year period as here-
tofore provided.

18.2 This Agreement may be terminated
at any time by the owners of a majority of
the Working Interests, on an acreage basis,
with the approval of the authorized officer.
Notice of any such approval shall be given by
the Unit Operator to all parties hereto.

ARTICLE XIX-APPEARANCES

19.1 Unit Operator shall, after notice to
other parties affected, have the right to ap-
pear for and on behalf of any and all inter-
ests affected hereby before the Department
of the Interior, and to appeal from decisions,
orders or rulings issued under the regula-
tions of said Department, or to apply for re-
lief from any of said regulations or in any
proceedings relative to operations before the
Department of the Interior or any other le-
gally constituted authority: Provided, how-
ever, That any interested parties shall also
have the right, at its own expenses, to be
heard in any such proceeding.

ARTICLE XX-NO WAIVER OF CERTAIN RIGIITS

20.1 Nothing contained in this Agreement
shall be construed as a waiver by any party
hereto of the right to assert any legal or con-
stitutional right or defense pertaining to the
validity or invalidity of any law of the State
wherein lands subject to this Agreement are
located, or of the United States, or regula-
tions issued thereunder, in any way affecting
such party or as a waiver by any such party
of any right beyond his or its authority to
waive.
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ARTICLE XXI-UNAVOIDABLE DELAY

21.1 The obligations imposed by this
Agreement requiring Unit Operator to com-
mence or continue drilling or to produce or
utilize Unitized Substances from any of the
land covered by this Agreement, shall be sus-
pended while, but only so long as, Unit Oper-
ator, despite the exercise of due care and
diligence, is prevented from complying with
such obligations, in whole or in part, by
strikes, Acts of God, Federal or other appli-
cable law, Federal or other authorized gov-
ernmental agencies, unavoidable accidents,
uncontrollable delays in transportation, in-
ability to obtain necessary materials in open
market, or other matters beyond the reason-
able control of Unit Operator, whether simi-
lar to matters herein enumerated or not.

21.2 No unit obligation which is suspended
under this section shall become due less than
thirty (30) days after it has been determined
that the suspension is no longer applicable.

21.3 Determination of creditable "Un-
avoidable Delay" time shall be made by the
Unit Operator subject to approval of the au-
thorized officer.

ARTICLE XXII-POSTPONEMENT OF OBLIGATIONS

22.1 Notwithstanding any other provisions
of this Agreement, the Director, on his own
initiative or upon appropriate justification
by Unit Operator, may postpone any obliga-
tion established by and under this Agree-
ment to commence or continue drilling or to
operate on or produce Unitized Substances
from lands covered by this Agreement when
in his judgement, circumstances warrant
such action.

ARTICLE XXHI-NONDISCRIINATION

23.1 In connection with the performance
of work under this Agreement, the Operator
agrees to comply with all of the provisions of
section 202 (1) to (7) inclusive, of Executive
Order 11246 (30 FR 12319), as amended by Ex-
ecutive Order 11375 (32 FR 14303), which are
hereby incorporated by reference in this
Agreement.

ARTICLE XxlV--COUNTERPARTS

24.1 This Agreement may be executed in
any number of counterparts no one of which
needs to be executed by all parties, or may
be ratified or consented to by separate in-
struments in writing specifically referring
hereto, and shall be binding upon all parties
who have executed such a counterpart, rati-
fication or consent hereto, with the same
force and effect as if all such parties had
signed the same document.

ARTICLE XXV-SUBSEQUENT JOINDER

25.1 If the owner of any substantial inter-
est in geothermal resources under a tract
within the Unit Area fails or refuses to sub-

scribe or consent to this Agreement, the
owner of the Working Interest in that tract
may withdraw said tract from this Agree-
ment by written notice delivered to the au-
thorized officer and the Unit Operator prior
to the approval of this Agreement by the au-
thorized officer.

25.2 Any geothermal resources interests
in lands within the Unit Area not committed
hereto prior to approval of this Agreement
may thereafter be committed by the owner
or owners thereof subscribing or consenting
to this Agreement, and, if the interest is a
Working Interest, by the owner of such in-
terest also subscribing to the Unit Operating
Agreement.

25.3 After operations are commenced
hereunder, the right of subsequent joinder,
as provided in this Article XXV, by a work-
ing Interest Owner is subject to such require-
ments or approvals, if any, pertaining to
such joinder, as may be provided for in the
Unit Operating Agreement. Joinder to the
Unit Agreement by a Working Interest
Owner, at any time, must be accompanied by
appropriate joinder to the Unit Operating
Agreement, if more than one committed
Working Interest Owner is involved, in order
for the interest to be regarded as committed
to this Unit Agreement.

25.4 After final approval hereof, joinder by
a nonworking interest owner must be con-
sented to in writing by the Working Interest
Owner committed hereto and responsible for
the payment of any benefits that may accrue
hereunder in behalf of such nonworking in-
terest. A nonworking interest may not be
committed to this Agreement unless the cor-
responding Working Interest is committed
hereto.

25.5 Except as may otherwise herein be
provided, subsequent joinders to this Agree-
ment shall be effective as of the first day of
the month following the filing with the au-
thorized officer of duly executed counter-
parts of all or any papers necessary to estab-
lish effective commitment of any tract to
this Agreement unless objection to such
joinder is duly made within sixty (60) days
by the authorized officer.

ARTICLE XXVI-COVENANTS RUN WITH THE LAND

26.1 The covenants herein shall be con-
strued to be covenants running with the land
with respect to the interest of the parties
hereto and their successors in interest until
this Agreement terminates, and any grant,
transfer, or conveyance, of interest in land
or leases subject hereto shall be and hereby
is conditioned upon the assumption of all
privileges and obligations hereunder by the
grantee, transferee, or other successor in in-
terest.

26.2 No assignment or transfer of any
Working Interest or other interest subject
hereto shall be binding upon Unit Operator
until the first day of the calendar month

.510
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after Unit Operator is furnished with the
original, photostatic, or certified copy of the
instrument of transfer.

ARTICLE XXVH-NOTICES

27.1 All notices, demands or statements
required hereunder to be given or rendered to
the parties hereto shall be deemed fully
given if given in writing and personally de-
livered to the party or sent by postpaid reg-
istered or certified mail, addressed to such
party or parties at their respective addresses
set forth in connection with the signatures
hereto or to the ratification or consent here-
of or to such other address as any such party
may have furnished in writing to party send-
ing the notice, demand or statement.

ARTICLE XXVI-LOSS OF TITLE

28.1 In the event title to any tract of
Unitized Land shall fail and the true owner
cannot be induced to join in this Agreement,
such tract shall be automatically regarded
as not committed hereto and there shall be
such readjustment of future costs and bene-
fits as may be required on account of the loss
of such title.

28.2 In the event of a dispute as to title as
to any royalty, Working Interest, or other
interests subject hereto, payment or delivery
on account thereof may be withheld without
liability for interest until the dispute is fi-
nally settled: Provided, That, as to Federal
land or leases, no payments of funds due the
United States shall be withheld, but such
funds shall be deposited as directed by the
authorized officer to be held as unearned
money pending final settlement of the title
dispute, and then applied as earned or re-
turned in accordance with such final settle-
ment,

ARTICLE XXIX-TAXES

29.1 The Working Interest Owners shall
render and pay for their accounts and the ac-
counts of the owners of nonworking interests
all valid taxes on or measured by the Unit-
ized Substances in and under or that may be
produced, gathered, and sold or utilized from
the land subject to this Agreement after the
effective date hereof.

29.2 The Working Interest Owners on each
tract may charge a proper proportion of the
taxes paid under 29.1 hereof to the owners of

§ 3286.1

nonworking interests in said tract, and may
reduce the allocated share of each royalty
owner for taxes so paid. No taxes shall be
charged to the United States or the State of

or to any lessor who has a con-
tract with his lessee which requires the les-
see to pay such taxes.

ARTICLE XXX-RELATION OF PARTIES

30.1 It is expressly agreed that the rela-
tion of the parties hereto is that of independ-
ent contractors and nothing in this Agree-
ment contained, expressed, or implied, nor
any operations conducted hereunder, shall
create or be deemed to have created a part-
nership or association between the parties
hereto or any of them.

ARTICLE XXXI-SPECIAL FEDERAL LEASE
STIPULATIONS AND/OR CONDITIONS

31.1 Nothing in this Agreement shall mod-
ify special lease stipulations and/or condi-
tions applicable to lands of the United
States. No modification of the conditions
necessary to protect the lands or functions
of lands under the jurisdiction of any Fed-
eral agency is authorized except with prior
consent in writing whereby the authorizing
official specifies the modification permitted.

In witness whereof, the parties hereto have
caused this Agreement to be executed and
have set opposite their respective names the
date of execution.

Unit operator (as unit operator and as work-
ing interest owner)

Witnesses:

Witnesses:

Working Interest Owners:

Witnesses:

Other Interest Owners:

By

[38 FR 35073, Dec. 21, 1973. Redesignated and
amended at 48 FR 44792, 44793, Sept. 30, 1983]
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§ 3286.1-1 Model Exhibit "A".

43 CFR Ch. 11 (10-1-98 Edition)

Ex;usrt A-BIG VAPoR UNIT AliA. T. 13 N., R. 10 W., MD.M.. California
R. I W.

eanes tract ,==ar &A listed on ZExdbit D

- S ,,. LAND STAC L .ATTCo LAND

[38 FR 35073, Dec. 21, 1973. Redesignated and amended at 48 FR 44792, 44794, Sept. 30, 1983]

§ 3286.1-2 Model Exhibit "B".

EXHIBIT B-BIG VAPOR UNIT AREA, NAPA COUNTY, CALIF., T. 13 N., R. 10 W.

Tract acr Serial numberNo. Description of land Number and expiration Basic royalty and Working interest
date of lease ownership percentage and percentage

Federal ........... California.
land ................. serials

1 Sec. 14: All ............ 1,890.00 38470 ................. United States: All Volcanics, Inc . Volcanics, Inc: All.
Sec. 15: All ............ 7-31-82.
Sec. 23: Lots 1, 2,

S1/2, NE /,
ENW .

2 ...... Sec. 35: All ............ 640.00 39123 ................. ...... do ....................... D. H. Boiler ............ Hot Rock Co.: All.
....................... -7-31-82.3 ...... Sec. 21: All ............ 1,280.00 41345 ................. ...... do ....................... C. S. Waters-50% Volcanics, Co.:

50%.Sec. 28: All ............ 7-31-81 ............ 0............................... D.F. Mann--50%.. Hot Rock Co.: 50%.4 Sec. 27: All ............ 1,280.00 41679 ................. ...... do ........................ H. C. Pipes ............ Fumarole, Ltd.: All.
Sec. 33: All.

5 ...... Sec. 26: All ............ 961.50 71278 ................. ...... do ........................ Hot Rock Co .......... Hot Rock Co .: All.
Sec. 25: S1/2.

6 ...... Sec. 24: All ............ 965.80 83970 ................. ...... HO ....................... . C. Pipes ............ Do.
Sec. 25: NI. .......... Appl..

6 Federal tracts 7,017.30 acres or 68.47% of unit area.

State land.
7 ...... Sec. 16: All . 1,280.60 65-67430 ........... State of California: All

512

Hot Rock Co. I Hot Rock Co.: All.
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EXHIBIT B-BIG VAPOR UNIT AREA, NAPA COUNTY, CALIF., T. 13 N., R. 10 W.--Continued
Number Serial number Working Interest

ct Description of land c droyalty and Lessee of record
No. date rao ownership percentage and percentage

.Sec. 36: All.

1 State tract 1,280.60 acres or 12.49% of unit area.

Patented land.
8 Sec. 13: All ............ 641.20 6-30-79 ............. 1.B. Hadde: All .......... Fumarole, Ltd . Fumarole, Ltd.: All.
9 Sec. 22: Lots 1, 2, 590.00 2-28-81 ............ J. P. Smith: All .......... ...... do ..................... Do.

3, 4, S1/2, NWI/A.
10 .... Sec. 34: All ............ 640.00 3-31-81 ............ A. G. Quick: 75% Hot Rock Co .......... Hot Rock Co.: All.

............. .. P.T. Land: 25%.
11 .... Tract 39 ................. 80.00 4-30-81 ............ M. V. Jones: All. Unleased ................ M. V. Jones: All.

4 Patented tracts 1.951.20 acres or 19.04% of unit area.

Total-l tracts 10, 249.10 acres in entire unit area.

§ 3286.2 Model unit bond.

COLLECTIVE CORPORATE SURETY

Know all men by these presents, That we,
(Name of Unit Operator)

signing as Principal, for and on behalf of the
record owners of unitized substances now or
hereafter covered by the unit agreement for
this (Name of Unit) approved

, (Date) , (Name and
address of Surety) as Surety are jointly and
severally held and firmly bound unto the
United States of America in the sum of

(Amount of bond) Dollars,
lawful money of the United States, for the
use and benefit of and to be paid to the
United States and any entryman or patentee
of any portion of the unitized land, here-
tofore entered or patented with the reserva-
tion of the geothermal resources deposits to
the United States, for which payment well
and truly to be made, we bind ourselves, and
each of us, and each of our heirs, executors,
administrators, successors, and assigns by
these presents.

The condition of the foregoing obligation
is such that, whereas the Secretary on

(Date) approved under the provi-
sions of the Geothermal Steam Act of 1970, a
unit agreement for the development and op-
eration of the (Name of Unit
and State); and

Whereas said Principal and record owners
of unitized substances, pursuant to said unit
agreement, have entered into certain cov-
enants and agreements as set forth therein,
under which operations are to be conducted;
and

Whereas said Principal as Unit Operator
has assumed the duties and obligations of
the respective owners of unitized substances
as defined in said unit agreement; and

Whereas said Principal and surety agree to
remain bound in the full amount of the bond
for failure to comply with the terms of the

unit agreement, and the payment of rentals,
minimum royalties, and royalties due under
the Federal leases committed to said unit
agreement; and

Whereas the Surety hereby waives any
right of notice of and agrees that this bond
may remain in force and effect notwith-
standing:

(a) Any additions to or change in the own-
ership of the unitized substances herein de-
scribed.

(b) Any suspension of the drilling or pro-
ducing requirements or waiver, suspension or
reduction of rental or minimum royalty pay-
ments or reduction of royalties pursuant to
applicable laws or regulations thereunder;
and

Whereas said Principal and Surety agree to
the payment of compensatory royalty under
the regulations of the Interior Department
in lieu of drilling necessary offset wells in
the event of drainage; and

Whereas nothing herein contained shall
preclude the United States from requiring an
additional bond at any time when deemed
necessary:

Now, therefore, if the said Principal shall
faithfully comply with all of the provisions
of the above-identified unit agreement and
with the terms of the leases committed
thereto, then the above obligation is to be of
no effect; otherwise to remain in full force
and virtue.

Signed, sealed, and delivered this
-- day of , 19-, in the
presence of:
Witnesses:

(Principal)

(Surety)

[38 FR 35073, Dec. 21, 1973. Redesignated and
amended at 48 FR 44792, 44794, Sept. 30, 1983]
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§3286.3 Model designation of succes-
sor operator.

Designation of successor Unit Operator
, Unit Area, County of

State of , No. -
This indenture, dated as of the - day

of , 19-, by and between
hereinafter designated as

"First Party," and the owners of unitized
working interest, hereinafter designated as
"Second Parties."

Witnesseth: Whereas under the provisions
of the Geothermal Steam Act of December
24, 1970, 84 Stat. 1566, the Secretary on the

I day of , 19-, approved a
unit agreement for the Unit
Area, wherein is designated as
Unit Operator; and

Whereas said has resigned
as such Operator,' and the designation of a
successor Unit Operator is now required pur-
suant to the terms thereof; and

Whereas First Party has been and hereby
is designated by Second Parties as a Unit Op-
erator, and said First Party desires to as-
sume all the rights, duties, and obligations
of Unit Operator under the said unit agree-
ment.

Now, therefore, in consideration of the
premises hereinbefore set forth and the
promises hereinafter stated, the First Party
hereby covenants and agrees to fulfill the du-
ties and assume the obligations of Unit Oper-
ator under and pursuant to all the terms of
the unit agreement, and the Sec-
ond Parties covenant and agree that, effec-
tive upon approval of this indenture by the
authorized officer, of the Minerals Manage-
ment Service, First Party shall be granted
the exclusive right and privilege of exercis-
ing any and all rights and privileges and
Unit Operator, pursuant to the terms and
conditions of said unit agreement; said unit
agreement being hereby incorporated herein
by references and made a part hereof as fully
and effectively as though said unit agree-
ment were expressly set forth in this instru-
ment.

In witness whereof, the parties hereto have
executed this instrument as of the date here-
inabove set forth.

(First Party)

(Witnesses)

(Second Party)

(Witnesses)

1 Where the designation of a successor
Unit Operator is required for any reason
other than resignation, such reason shall be
substituted for the one stated.

43 CFR Ch. 11 (10-1-98 Edition)

I hereby approve the foregoing indenture
designating as Unit Operator
under the unit agreement for the

- Unit Area, this - day of
,19

Authorized Officer,
Bureau of Land Management.

[38 FR 35073, Dec. 21, 1973. Redesignated and
amended at 48 FR 44792, 44794, Sept. 30, 1983]

§ 3286.4 Model change of operator by
assignment.

Change in Unit Operator unit
Area, County of , State of

, No. -
This indenture, dated as of the - day

of , 19-, by and between
hereinafter designated as

"First Party," and , herein-
after designated as "Second Party."

Witnesseth: Whereas under the provisions
of the Geothermal Steam Act of December
24, 1970, 84 Stat. 1566, the Secretary on the
- day of , 19-, approved a
unit agreement for the Unit
Area, wherein the First Party is designated
as Unit Operator; and

Whereas the First Party desires to trans-
fer, assign, release, and quitclaim, and the
Second Party desires to assume all the
rights, duties, and obligations of Unit Opera-
tor under the unit agreement; and

Whereas for sufficient and valuable consid-
eration, the receipt whereof is hereby ac-
knowledged, the First Party has transferred,
conveyed and assigned all his/its rights
under certain operating agreements involv-
ing lands within the area set forth in said
unit agreement unto the Second Party:

Now, therefore, in consideration of the
premises hereinbefore set forth, the First
Party does hereby transfer, assign, release,
and quitclaim unto Second Party all of First
Party's rights, duties and obligations as Unit
Operator under said unit agreement; and

Second Party hereby accept this assign-
ment and hereby covenants and agrees to
fulfill the duties and assume the obligations
of Unit Operator under and pursuant to all
the terms of said unit agreement to the full
extent set forth in this assignment, effective
upon approval of this indenture by the au-
thorized officer of the Minerals Management
Service; said unit agreement being hereby
incorporated herein by reference and made a
part hereof as fully and effectively as though
said unit agreement were expressly set forth
in this instrument.

In witness whereof, the parties hereto have
executed this instrument as of the date here-
inabove set forth.

(First Party)
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(Witnesses)

(Second Party)

(Witnesses)

I hereby approve the foregoing indenture
designated as Unit Operator
under the unit agreement for the
Unit Area, this - day of - , 19-

Authorized Officer,
Bureau of Land Management.

[38 FR 35073, Dec. 21, 1973. Redesignated and
amended at 48 FR 44792, 44794, Sept. 30, 1983]

Group 3400-Coal Management

NOTE: The information collection require-
ments contained in parts 3400, 3410, 3420, 3430,
3450, 3460 and 3470 of Group 3400 have been ap-
proved by the Office of Management and
Budget under 44 U.S.C. 3507 and assigned
clearance number 1004-0073. The information
is being collected to allow the authorized of-
ficer to determine if the applicant to lease,
for or develop Federal coal is qualified to
hold such lease. This information will be
used in making those determinations. The
obligation to respond is required to obtain a
benefit.
(See 47 FR 33133, July 30, 1982)

PART 3400-COAL MANAGEMENT:

GENERAL

Subpart 3400--Introductlon: General

Sec.
3400.0-3 Authority.
3400.0-5 Definitions.
3400.1 Multiple development.
3400.2 Lands subject to leasing.
3400.3 Limitations on authority to lease.
3400.3-1 Consent or conditions of surface

management agency.
3400.3-2 Department of Defense lands.
3400.3-3 Department of Agriculture lands.
3400.3-4 Trust protection lands.
3400.4 Federal/state government coopera-

tion.
3400.5 Coal production regions.
3400.6 Minimum comment period.

AuTHoarr: 30 U.S.C. 189, 359, 1211, 1251,
1266, and 1273; and 43 U.S.C. 1461, 1733, and
1740.

SouRcE: 44 FR 42609, July 19, 1979, unless
otherwise noted.

§3=.0-6

Subpart 3400-Introduction:
General

§ 3400.0- Authority.

(a) These regulations are issued
under the authority of and to imple-
ment provisions of:

(1) The Mineral Leasing Act of Feb-
ruary 25, 1920, as amended (30 U.S.C. 181
et seq.).

(2) The Mineral Leasing Act for Ac-
quired Lands of August 7, 1947, as
amended (30 U.S.C. 351-359 et seq.).

(3) The Federal Land Policy and Man-
agement Act of 1976, October 21, 1976 (43
U.S.C. 1701 et seq.).

(4) The Surface Mining Control and
Reclamation Act of 1977, August 3, 1977
(30 U.S.C. 1201 et seq.)..

(5) The Multiple Mineral Develop-
ment Act of August 13, 1954 (30 U.S.C.
521-531 et seq.).

(6) The Department of Energy Orga-
nization Act of August 4, 1977 (42 U.S.C.
7101 et seq.).

(7) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.).

(8) The Federal Coal Leasing Amend-
ments Act of 1976, as amended (90 Stat.
1083-1092).

(9) The Act of October 30, 1978 (92
Stat. 2073-2075).

(b) Specific citations of authority in
subsequent subparts of this Group 3400
are to authorities from which the sub-
part is chiefly derived or which the
subpart chiefly implements.

§ 3400.0-5 Definitions.
As used in this group:
(a) Alluvial valley floor has the mean-

ing set forth in 30 CFR Chapter VII.
(b) Authorized officer means any em-

ployee of the Bureau of Land Manage-
ment delegated the authority to per-
form the duty described in the section
in which the term is used.

(c) Bonus means that value in excess
of the rentals and royalties that ac-
crues to the United States because of
coal resource ownership that is paid as
part of the consideration for receiving
a lease.

(d) Bypass coal means an isolated coal
deposit that cannot, for the foreseeable
future, be mined economically and in
an environmentally sound manner ei-
ther separately or as part of any min-
ing operation other than that of the
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