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CORPORATE DISCLOSURE STATEMENT
The Cherokee Nation is a federally recognized Indian tribe. There are no
owners of the Cherokee Nation.

viii
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GLOSSARY
ASIA

Assistant Secretary – Indian Affairs

BIA

Bureau of Indian Affairs, Eastern Oklahoma Regional Office

IRA

Indian Reorganization Act

OIWA

Oklahoma Indian Welfare Act

UKB

United Keetoowah Band of Cherokee Indians in Oklahoma

UKB Corporation United Keetoowah Band of Cherokee Indians in Oklahoma,
a federal chartered corporation
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INTRODUCTION
The Cherokee Nation (“Nation” or “Cherokee Nation”) has existed since
time immemorial and has maintained a government-to-government relationship
with the United States beginning with the first treaty between the two sovereigns
executed in 1785 and continuing through today. The Nation approved its first
Constitution in 1839. In 1835, the Nation entered into a treaty wherein it agreed to
relocate to Indian Territory on lands it would purchase from the United States. In
1838, the United States issued a patent conveying the land in fee simple ownership
to the Nation. The land conveyed included the lands which comprise the Nation’s
current reservation boundaries as established in an 1866 treaty (“Treaty
Territory”).
Intervenor United Keetoowah Band of Indians (“UKB”) did not exist, either
as a matter of fact or as matter of law, as a governmental entity until 1946. It
approved its first Constitution in 1950. In 2000, the UKB purchased a 76-acre
parcel of land (“Subject Tract”) within the Nation’s Treaty Territory. The UKB
first applied to have the Subject Tract taken into trust in 2004. That request was
twice denied by the Eastern Oklahoma Regional Office, Bureau of Indian Affairs
(“BIA”) in 2006 and 2008. After the second denial by the BIA, the Assistant
Secretary for Indian Affairs (“ASIA”) issued a series of opinions determining that
the Subject Tract could be taken into trust for the United Keetoowah Band of

1
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Indians, a federal chartered corporation, (“UKB Corporation”) and directed the
BIA to issue a decision consistent with the opinions.
Intervenor UKB Corporation did not exist until 1950. The UKB and the
UKB Corporation are separate legal entities. UKB Corporation did not purchase
the Subject Tract nor is it now the owner of the Subject Tract nor has it ever made
an application to have the Subject Tract taken into trust for its benefit.
The Nation brought this action challenging the Secretary of the United States
Department of the Interior’s (“Secretary” or “Interior”) decision to take the Subject
Tract into trust for the UKB Corporation. The District Court (“Court”) entered an
Order and Judgement from which appellants appeal. The Court correctly found
that Interior could not take the Subject Tract into trust without the Nation’s
consent, that the ASIA failed to fully consider the jurisdictional conflicts and
administrative burdens the acquisition would place on the BIA and that the
Secretary must consider the impact of the Supreme Court’s decision in Carcieri v.
Salazar, 555 U.S. 379 (2009) on BIA’s acquisition of Subject Tract for either the
UKB or UKB Corporation. In granting the Nation’s requested relief, the Court
correctly found that the BIA’s decision to take the Subject Tract into trust for the
UKB Corporation was arbitrary and capricious, an abuse of discretion and
otherwise not in accordance with the laws of the United States.

2
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A. Legal Background
1. Treaties
Between 1817 and 1846 the United States and the Cherokee Nation entered
into a series of treaties which ultimately resulted in the removal of the Nation from
the southeastern United States to Arkansas and then to Oklahoma. See Choctaw
Nation v. Oklahoma, 397 U.S. 620, 622-27 (1970) (discussing the history of the
treaties with the Nation up to the Treaty of New Echota, December 29, 1835 (7
Stat. 478) (“1835 Treaty”)); United States v. Old Settlers, 148 U.S. 427, 471-72
(1893) (discussing the Treaty of 1846). The Nation moved west in two groups. The
first group, the “Western Cherokee” or “Old Settlers,” agreed in the Treaty with
the Cherokee, 1817, 7 Stat. 156 (“1817 Treaty”) to move Arkansas. Later, the
“Western Cherokee” entered into the Treaty with the Cherokee, 1828, 7 Stat. 311
(“1828 Treaty”), ceding the Arkansas land for Oklahoma land. Choctaw Nation,
397 U.S. at 623-24. The Nation was then forced, under the 1835 Treaty to cede its
eastern lands and remove to its present Treaty Territory.
The 1835 Treaty acknowledged the Nation’s right of self-government in the
Treaty Territory which would "in no future time without their consent, be included
within the territorial limits or jurisdiction of any state or territory." Id. at Art. 5. It
further provided that the lands “ceded by this treaty, shall all be included in one
patent executed to the Cherokee Nation of Indians by the President of the United
States.” Id. at Art. 3.
3
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In 1838, “a patent was issued to the Cherokees for these lands [described in
the 1828 and 1835 Treaties]. By that patent, whatever of title was conveyed was
conveyed to the Cherokees as a nation, and no title was vested in severalty in the
Cherokees, or any of them.” Cherokee Nation v. Journeycake, 155 U.S. 196, 207
(1894). (emphasis added).
In 1846, a commission was appointed to determine if the Western Cherokee
held exclusive title to the lands granted in the 1828 Treaty. Old Settlers, 148 U.S.
at 471. The commission concluded that the land was intended for the use and home
of the whole Cherokee Nation. Id. Despite disagreement with the finding of the
commission, the Western Cherokee Indians acquiesced to the Treaty with the
Cherokee Nation, 1846, 9 Stat. 871 (“1846 Treaty”). Id.

Article 2 of the 1846

Treaty provided that “[a]ll difficulties and differences heretofore existing between
the several parties of the Cherokee Nation are hereby settled and adjusted, and
shall, as far as possible, be forgotten and forever buried in oblivion.”1

1

The 1846 Treaty formalized several agreements that had already been approved
by the parties. See Act of Union between the Eastern and Western Cherokees
(“we, the People composing the Eastern and Western Cherokee Nation in National
Convention assembled, by virtue of our original and undeniable rights, do hereby
solemnly and mutually agree to form ourselves into one body politic, under the
style and title of the Cherokee Nation.”) Appellee’s Appendix, p. 141 (hereinafter
“Aple.App. ___”); 1839 Cherokee Constitution (“The Eastern and Western
Cherokees having again re-united, and become one body politic, under the style
and title of Cherokee Nation.”) Aple.App. 130.
4
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Under the 1846 Treaty, “the Western Cherokees released and quitclaimed to
the United States all right, title, interest, or claim they might have to a common
property in the Cherokee lands east of the Mississippi, and to exclusive ownership
to the lands west of the Mississippi . . . consenting and agreeing that the said lands,
together with the [land] ceded to the Cherokees by the Treaty of [New Echota],
shall be and remain the common property of the whole Cherokee people,
themselves included.” Old Settlers, 148 U.S. at 472 (quoting 1846 Treaty, Art. 4)2;
After entering into the 1846 Treaty, the Western Cherokee government was
dissolved, and the Western Cherokee Indians became “citizens of the Cherokee
Nation.” Western Cherokee Indians, 27 Ct. Cl. 1, 53-54, 1800 WL 1779 at *38 (
“the Western Cherokees surrendered their right to a separate sovereignty and sold
an undivided two-thirds of their own lands in the Indian Territory in consideration
of one-third of the prices which had been paid for the lands of the Eastern
Cherokees.”); See also Cherokee Nation v. United States, 270 U.S. 476, 479 (1926)
(“Ultimately the Eastern Cherokees . . . and the Old Settlers [Western Cherokees]
were united in a common government again by the Treaty of 1846.”)

2

The Supreme Court was emphatic that “Upon the facts in this record we can
discover no ground for the revival of controversy by the Western Cherokees as to
their ownership of or rights in the lands west of the Mississippi, and hold that any
such claim in respect thereof as is put forward in the petition cannot be
successfully maintained from any point of view. If any matter ever can be put at
rest, that has been, and the treaty of 1846 has presented for nearly 50 years an
insuperable bar to such a contention.” Old Settlers, 148 U.S. at 471.
5
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As detailed in the Secretary’s brief, in 1866 the U.S. began treaty
negotiations with the Cherokee which were made difficult because two delegations
of the Nation took part in the negotiations. See Opening Brief for the Federal
Appellants, pp. 3-5 (“U.S. Brf.”). The southern Cherokees executed a treaty that
“though not formally separated from the nation, [the southern Cherokees] should
be allowed a certain part of the territory for their exclusive use and occupancy.”
U.S. Dep’t of the Interior, Report of the Commissioner of Indian Affairs for the
Year

1866,

at

12

(“1866

Report”),

http://digital.library.wisc.edu/1711.ds/History.AnnRep66.

available

at

This treaty, however,

was never submitted to the Senate for ratification. Id. Instead, a treaty was
concluded on July 16, 1866, 14 Stat. 799 (“1866 Treaty”) that “continu[ed] the
nation, as such, under one constitution and government.” Id. (emphasis added).
See also United States v. Cherokee Nation, 474 F.2d 628, 630, 200 Ct.Cl. 583
(C.C., 1973) (the 1866 Treaty “reconfirmed” the Cherokee Nation’s “title to the
lands west of the Mississippi River.”)
2. The Indian Reorganization Act and the Oklahoma
Indian Welfare Act
The Indian Reorganization Act of 1934, 48 Stat. 984, Ch. 576, (“IRA”)
codified as amended at 25 U.S.C. § 5101 et seq., was enacted as a shift from
“allotment and assimilation” to a “revival of tribalism.” U.S. ex rel. Southern Ute
Indian Tribe v. Hess, 348 F.3d 1237 (10th Cir. 2003). Except for a few defined

6
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provisions, the IRA applied to Oklahoma “Indian tribes, the members of such
Indian tribes, together with members of other tribes affiliated with such named
tribes.” Included in the list of Indian tribes located in Oklahoma in 1934 is the
Cherokee Nation. 3
In 1936, Congress enacted the Oklahoma Indian Welfare Act (“OIWA”), 25
U.S.C. § 5201 et seq., extending to Indian tribes organized under the OIWA “any
other rights or privileges secured to an organized Indian tribe under the [IRA].” 25
U.S.C. § 5203.
In 1946, Congress legislated the UKB into existence, recognizing the UKB
“as a band of Indians residing in Oklahoma.” Pub. L. No. 79-715, § 1, 60 Stat. 976
(“1946 Act”).

As for the Nation, “[t]here is not dispute that, in 1976, the

Cherokee Nation held an election to adopt a new constitution to supersede the 1839
Constitutions.” Cherokee Nation v. Nash, 2017 WL 3822870 at *16.
3. 1999 Appropriations Act
In 1992, a rider was attached to the Interior’s appropriation which provided,
that no: funds be used to take land into trust within the boundaries of the original
Cherokee territory in Oklahoma without the consent of the Cherokee Nation.”
Department of the Interior and Related Agencies Appropriations Act, 1992 (“1992
3

“. . . Provided, That sections 4, 7, 16, 17, and 18 of this Act [25 U.S.C. §§ 5107,
5110, 5123, 5124, 5125] shall not apply to the following-named Indian tribes, the
members of such Indian tribes, together with members of other tribes affiliated
with such named tribes located in the State of Oklahoma, as follows: . . .
Cherokee. . .” 25 U.S.C. § 5118. (Emphasis added.)
7
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Appropriations Act”), Pub.L.No. 102-154,105 Stat. 990, 1004 (1991). (emphasis
added).
A rider to Interior’s 1999 appropriations act changed the word “consent” in
the 1992 Appropriations Act to “consultation” as follows: no funds shall be used
to take land into trust within the boundaries of the original Cherokee territory in
Oklahoma without consultation with the Cherokee Nation.” Interior and Related
Agencies Appropriations Act of 1999, Pub. L. No. 105-277, 112 Stat. 2681-246
(“1999 Appropriations Act”). (emphasis added). Specifically, trust acquisitions
which require only “consultation” under the 1999 Appropriations Act refers only to
a narrow exception for lands purchased with federal funds appropriated for
“Operation of Indian Programs” as defined in the Act. UKB states the Subject
Tract “was purchased by the Band in 2000 using tribal and federal funds.”4
Aplt.App. 64. (emphasis added).

The Subject Tract was not purchased with

appropriated funds.
B. Factual Background
1. The Cherokee Nation
The Cherokee Nation, a federally recognized Indian tribe . . .
having adopted its most recent constitution on June 26, 1976, and
having entered into various treaties with the United States,
including but not limited to the Treaty at Hopewell, executed on
November 28, 1785 (7 Stat. 18), and the Treaty at Washington,
D.C., executed on July 19, 1866 (14 Stat. 799), has maintained a
The Subject Tract was purchased for $120,000.00. Aple.App. 145. The warranty
deed was filed February 18, 2000. Aple.App. 143.
4

8
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continuous government-to- government relationship with the
United States since the earliest years of the Union.
25 U.S.C. § 1779(3) (emphasis added). As a federally recognized Indian
tribe, the Nation is “a distinct organization capable of governing itself, consistent
with its existence even prior to the signing of treaties with the United States.”
Wheeler v. U.S. Dep’t of the Interior, Bureau of Indian Affairs, 811 F.2d 549, 551
(10th Cir. 1987) (citing Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831)).
Article 26 of the 1866 Treaty “guarantee[s] to the people of the Cherokee
Nation the quiet and peaceable possession of their country and the protection
against domestic feuds and insurrections, and against hostilities of other tribes.
They shall also be protected against interruptions or intrusion from all
unauthorized citizens of the United States who may attempt to settle on their lands
and reside in the territory.”
In 1887, Congress passed the Dawes Act. 24 Stat. 388, codified at 25
U.S.C. §§ 331, et seq. The Dawes Act provided for the allotment of tribal lands to
individual members of most tribes nationwide, but excluded the “Five Civilized
Tribes”. 25 U.S.C. § 339. In 1893, Congress created the Dawes Commission and
empowered it to seek allotment of the lands of the Five Tribes. See Act of March
3, 1983, 27 Stat. 612. “The Five Civilized Tribes, however, refused to negotiate
with the Dawes Commission, and Congress—still unsure of the scope of its
authority to forcibly dispose of tribal lands—began to force the issue by placing
9
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restrictions on the Indian governments . . .” Indian Country, U.S.A., 829 F.2d at
977.
In 1901, the Cherokee Nation entered into a negotiated agreement for the
allotment of tribal lands. Act of March 1, 1901, 31 Stat. 848. The resulting
individual allotment acts reflected a Congressional plan to dissolve the Nation’s
government by 1906. See e.g., Cherokee Nation Allotment Act of July 1, 1902, 32
Stat. 716, § 63.

However, Congress continued the Nation’s existence and

government until completion of allotment, providing: “That the tribal existence and
present tribal governments of the . . . Cherokee . . . in the Indian Territory [is]
hereby continued in full force and effect for all purposes under existing laws until
all property of such tribe[], or the proceeds thereof, shall be distributed among the
individual members of said tribe[].” Jnt. Res. No. 7, March 2, 1906, 34 Stat. 822.
Congress then enacted the Five Tribes Act, which continued the Nation’s
government “until otherwise authorized by law.” Act of April 26, 1906, 34 Stat.
137. In contrast to the joint resolution, the Five Tribes Act simply provided: “That
the tribal existence and present tribal government[]s of the . . . Cherokee . . .
nation[] [is] hereby continued in full force and effect.” Id. at § 28.
There have been no Congressional enactments discontinuing the Nation’s
government.

See Groundhog v. Keeler, 442 F.2d 674, 677 (10th Cir. 1971)

(“Cherokee tribal existence continues by virtue of § 28 [of the 1906 Act].”);
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Wheeler v. U.S. Dep’t of Interior, 811 F.2d at 550 (Cherokee Nation possesses an
inherent right of self-government); Harjo v. Kleppe, 420 F. Supp. 1110, 1129
(D.D.C. 1976), aff’d sub nom. Harjo v. Andrus, 581 F. 2d 949 (D.C. Cir. 1978)
(holding that Congress “declined to terminate the tribal existence or dissolve the
tribal governments [of the Five Tribes], despite all of its earlier intentions to do so,
and despite the fact that its failure to do so rendered some of the other provisions
of the Five Tribes Act ineffective”).
Congress has also continually recognized the Cherokee Nation as the
exclusive authority for dealing with Cherokee tribal lands, funds and resources. See,
e.g., Pub. L. No. 99-283, 100 Stat. 404 (partitioning Chilocco Indian School lands
among various Oklahoma tribes including the Nation); Pub. L. No. 97-385, 96 Stat.
1944 (authorizing suit by the Nation against the U.S. for claims arising from the
construction of the Arkansas River Navigation System); Choctaw-ChickasawCherokee Boundary Dispute Act, Pub. L. No. 93-195, 87 Stat. 769 (1973) (granting
district court jurisdiction for the Nation to litigate intertribal disputes over Arkansas
Riverbed land ownership); Pub. L. No. 88-461, 78 Stat. 559 (conveying certain
federal lands to “the Cherokee Tribe of Oklahoma”); Act of Oct. 9, 1962, Pub. L.
No. 87-775, 76 Stat. 776 (providing that undistributed judgment funds shall revert
to the Nation and may be expended as authorized by the Principal Chief of the
Cherokee Nation); 54 Stat. 1218 (1940) (providing relief for “the Cherokee Indian
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Nation or Tribe”); 48 Stat. 972-73 (1934) (recognizing “Cherokee Indians” as
“sometimes known as the “Cherokee Nation”); 40 Stat. 1316 (1919) (conferring
jurisdiction on Court of Claims to hear claims arising out of treaties with the
“Cherokee Nation); Pub. L. No. 59-129 § 28, 34 Stat. 137, 148 (1906) (continuing
tribal existence of Cherokee “tribes or nations.
Additionally, Congress has “never expressly terminated” the Treaty
Territory “in any of these statutes nor did it use the kind of language recognized in
the Supreme Court as evidencing disestablishment.” Murphy v. Royal, 875 F.3d
896, 948 (10th Cir. 2017). In Murphy, this Court was examining an issue related
directly to the status of the Creek Nation reservation, but the analysis performed
encompassed the facts as they related to the Five Civilized Tribes. The Cherokee
Nation that appears as Appellee in this Court is the same Cherokee Nation that, as
Congress has recognized, “has maintained a continuous government-togovernment relationship with the United States since the earliest years of the
Union.” 25 U.S.C. § 1779(3).
2. The UKB
In contrast to the Cherokee Nation’s more than two hundred and fifty year
sovereign status in dealings with the United States, the UKB never maintained a
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treaty relationship with the United States5 and never held title to the lands owned in
fee by the Nation.6
Both the Secretary and the UKB assert UKB traces its beginning to 1859—
or approximately thirteen years after the 1846 Treaty in which the U.S. recognized
Cherokee Indians, Eastern and Western, as one Nation. U.S. Brf., p. 10.; UKB
Brf., p. 9. UKB goes further, stating “the Keetoowah Cherokees, who UKB
contends are descended from the Western Cherokees, reorganized their
government by adopting a constitution and laws governing the traditional fullblood Cherokees” with the goal “to create a separate Cherokee government for
traditional Cherokee people.”

UKB Brief, p. 9.

But these “Keetoowah

Cherokees” never entered into a treaty with the United States7 were never

5

“[UKB] was not a party to any of the treaties [between the United States and the
Cherokee Nation].” UKB v. United States, Case No. 08-cv-1087 (D.D.C. Dkt. No.
74-1), p. 39. This statement of fact was made by the U.S. Justice Department on
behalf of the Secretary in a motion for judgment on the pleadings filed in defense
of an action brought by the UKB against Interior. The statement was specifically
addressing the 1817 Treaty and the 1846 Treaty which were at issue in that case.
However, Interior concluded that “the treaties were signed and ratified before
[UKB] existed as an entity and long before [UKB] was recognized by the United
States.” Id. at 40.
6
In the UKB v. U.S. case referenced in footnote 8, supra, Interior stated that “The
Cherokee Nation’s lands were granted in fee under Articles 1 and 4 of the Treaty
of 1846. . . . [The UKB] was not a party to the Treaty of 1846 but rather came into
existence and was formally recognized long after the treaty.” Id. at 44.
7
The UKB asserts, without support because none exists, that “In 1866, the
Cherokee entered into a treaty with the United States. The Keetoowah Cherokees,
which had opposed slavery and the South during the Civil War, were parties to that
treaty.” UKB Brf, pp.9-10. As the U.S. has stated (See footnote 8, supra), the
13
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recognized as a Tribe, if at all, until the 1946 Act.
In 1937, a group identified as the Keetoowah Society sought permission to
organize under Section 3 (25 U.S.C. § 5203) of the OIWA. The Interior Solicitor
determined the Keetoowah Society was a voluntary society that could not be a
“recognized band” under OIWA Section 3:
The primary distinction between a band and a society is that
a band is a political body. In other words, a band has functions and
powers of government. It is generally the historic unit of
government in those tribes where bands exist. . . .
This essential character is not possessed by the Keetoowah
Society nor any of its factions. It is neither historically nor actually
a governing unit of the Cherokee Nation, but a society of citizens
within the Nation with common beliefs and aspirations.
Memorandum for the Commissioner of Indian Affairs (July 29, 1937).
Aple.App. 156.
In 1945, Congress was informed that Interior again declined UKB’s request
to organize under OIWA because the group was not a tribe or band within the
meaning of the OIWA. H.R. Rep. No. 79-447, at 2 (1945); S. Rep. No. 79-978, at
3 (1946). The next year Congress approved the 1946 Act. The 1946 Act makes no
referenced to any governmental existence or any relationship of the UKB with the
U.S. prior to 1946; rather, UKB was “recognized” from 1946 forward as a band of
Indians residing in Oklahoma.

Nor was there any language conferring any

1866 Treaty was “signed and ratified before [UKB] existed as an entity and long
before [UKB] was recognized by the United States.”
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territorial jurisdiction on the UKB. In contrast, section 2 of the 1946 Act “set aside
for the use and benefit of the Indians of the Cheyenne and Arapaho Reservation in
Oklahoma” a specified school reserve tract.
3. The UKB, a federal chartered corporation
The UKB Corporation charter was approved in 1950. Aplt.App. 83-90. The
UKB and the UKB Corporation are separate and distinct legal entities. See e.g.
Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 F.3d 917, 918 (6th
Cir. 2009) (Chickasaw Nation Industries, Inc., a “federally chartered tribal
corporation” under section 503 of the OIWA, “is wholly owned by the Chickasaw
Nation tribe but is an entity separate and distinct from the Chickasaw Nation.”)
The UKB Corporation Charte161r does not claim that the UKB has authority to
exercise governmental authority within the Nation’s Treaty Territory or in any
other defined geographic area.
4. The Land-into-Trust Application
UKB purchased the Subject Tract in February 2000 or earlier, “using tribal
and federal funds.” Aplt.App. 64 (emphasis added). UKB then submitted a trust
application to Interior. Aplt.App. 60-77. On April 7, 2006, (“2006 Decision”) the
BIA denied UKB’s trust application. Aplt.App. 159-164. UKB appealed the 2006
Decision to the Interior Board of Indian Appeals (“IBIA”). Aplt.App. 165-170.
On April 5, 2008, the ASIA directed BIA to request remand from the IBIA
and reconsider the 2006 Decision. Aplt.App.171-172.
15
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BIA, again denied UKB’s application (“the 2008 Decision”). Aple.App. 104-129.
UKB appealed again to the IBIA.

Aplt.App.182-191. However, Interior

subsequently took jurisdiction over the appeal. Aplt.App.194-196. Thereafter, the
ASIA issued four decisions concerning the trust application: June 24, 2009,
Aplt.App. 214-228 (“June 2009 Decision”); July 30, 2009, Aplt.App. 229-232
(“July 2009 Decision”); September 10, 2010, Aplt.App. 270-273 (“2010
Decision”); and January 21, 2011, Aplt.App. 289-290 (“January 2011 Decision”).
The June 2009 Decision found: “The historical Cherokee Nation (historical
CN) as it existed in 1934 no longer exists as a distinct political entity. . . Even
though the historical CN no longer exists, its sovereignty continues in the
descendents of its members who have reorganized as the UKB and the CNO. They
are successors in interest to the historical CN.” Aplt.App. 216
The ASIA also determined that:
1.

“Congress overrode” requirement for Nation consent to the

acquisition by enactment of the 1999 Appropriations Act; Aplt.App. 217.
2.

Interior had “authority to take land into trust [for the UKB] pursuant

to section 5 (25 U.S.C. § 5108) of the IRA.” Aplt.App. 218.
3.

IRA Section 5123(f) “prohibits the Department from finding that the

UKB lacks territorial jurisdiction while other tribes have territorial jurisdiction”
Aplt.App. 219.
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However, the ASIA deferred final decision on his authority to take land into
trust for the UKB “until the Department has developed a more comprehensive
understanding of Carcieri.” Aplt.App. 215.
In the 2010 Decision, the Secretary, implying that Carcieri would preclude
approval of the trust applications for UKB, presented the UKB with three options
for circumventing the Carcieri decision, including the option to: “invoke my
authority under Section 3 of the . . . (OIWA) and seek to have the land held in trust
for the UKB Corporation.” Aplt.App. 270.
In October 2010, the UKB amended its application and requested the
Subject Tract be taken into trust for the UKB Corporation. Aplt.App. 303-305.
In its January 2011 Decision, the ASIA stated:
I determined that I have authority to take the 76-acre parcel in trust
for the Tribe’s corporation under Section 3 of the [OIWA]. In
Carcieri [], the Supreme Court decided that the Secretary could
only take land into trust under Section 5 of the . . .(IRA) . . . for
tribes that were under Federal jurisdiction in 1934. The Tribe’s
amended application does not invoke my authority under Section 5
of the IRA. . . . Carcieri does not apply to this acquisition.
Aplt.App. 289. (emphasis added)
On May 24, 2011, the BIA issued its decision to take the Subject Tract into
trust for the UKB Corporation. (“2011 Decision”) Aplt.App. 291-301. The BIA,
detailing the previous denials by its office of the trust application stated that the
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2011 Decision was reached by “adhering to the [four] decisions issued by the
[ASIA].” Id. at 292.
SUMMARY OF ARGUMENT
This Court should dismiss this appeal consistent with the administrativeremand rule. The District Court directed the Secretary to consider the effect of
Carcieri prior to taking any land into trust for the UKB or UKB Corporation.
Further the practical finality rule does not apply because neither the UKB nor UKB
Corporation would be foreclosed from appealing any decision rendered by the
Secretary. The threshold question in any trust application is whether a tribe is
under federal jurisdiction as required by Carcieri. The Secretary failed to address
that question and the case should be remanded to the Secretary for such
consideration.
The District Court correctly found that OIWA Section 3 extends to the UKB
Corporation the “same rights and privileges” provided in the IRA. The IRA
applies to the OIWA and thus the Secretary must analyze whether the UKB
Corporation meets the definition of “Indian” in IRA Section 5129. Neither the
UKB nor UKB Corporation was under federal jurisdiction in 1934—both having
been created in 1950. The Secretary knew neither one could meet the requirement
and thus, as the Court stated, the Secretary’s actions were intended to
“circumvent[] the need to consider the Carcieri ruling.” Aplt.App. 48.
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The Court was also correct in ruling that Nation consent was necessary
before the Subject Tract could be taken into trust. The Court correctly stated that
the 1999 Appropriations Act applies to funding and does not override the laws and
regulations requiring Nation consent. The Court further was correct in finding that
failure to gain consent from the Nation before taking the land into trust violated the
1866 Treaty. The UKB is an independent tribe and, as the Court found, under the
1866 Treaty the taking of land into trust for the UKB Corporation would be
considered a “domestic feud or insurrection” of a hostile tribe from which the
United States guaranteed the Nation it would provide protection.
Finally, the District Court was correct in finding that the Secretary’s
decision was contrary to the evidence provided by the BIA Regional Office. The
Regional Office found that serious jurisdictional and administrative problems
would occur if the Subject Tract was taken into trust—problems that fall on the
shoulders of the Regional Office. The Secretary ignored these concerns. Further,
the Court was correct that a 1994 amendment to the IRA did not, and could not,
require the Secretary to affirmatively grant all trust applications submitted. The
District Court was correct in not applying the 1994 amendment.
The case should be remanded for consideration of the Carcieri issue but, if
not remanded, the judgment of the Court should be upheld.
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STANDARD OF REVIEW
Agency action shall be set aside if it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” Citizens to Preserve Overton
Park v. Volpe, 401 U.S. 402, 414 (1971).

Agency action is “arbitrary and

capricious” if the agency (1) entirely failed to consider an important aspect of the
problem, (2) offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise, (3) failed to base its decision
on consideration of the relevant factors, or (4) made a clear error of judgment.
Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army Corps of Engineers, 702 F.3d
1156, 1165 (10th Cir. 2012) (citing New Mexico ex rel. Richardson v. Bureau of
Land Mgmt., 565 F.3d 683, 704 (10th Cir. 2009)).
“The critical question in answering this inquiry is ‘whether the decision was
based on a consideration of the relevant factors and whether there has been a clear
error of judgment.’” City of Colo. Springs v. Solis, 589 F.3d 1121, 1131 (10th Cir.
2009) (citing McAlpine v. United States, 112 F.3d 1429, 1436 (10th Cir. 1997)
(quoting Overton Park, 401 U.S. at 416)). See also Cnty. of Los Angeles v.
Shalala, 192 F.3d 1005, 1021 (D.C. Cir. 1999) (when an agency has “failed to
provide a reasoned explanation, or where the record belies the agency’s
conclusion, [the court] must undo its action.”). The Secretary’s decision was
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arbitrary and capricious, not in accordance with the law, and exceeded his statutory
and regulatory authority.
ARGUMENT
I.

The Administrative Remand Rule is Applicable in this
Case.

The parties were ordered to “specifically address in their briefs the issue of
whether the administrative remand rule is implicated.” Interior responded that “the
rule is not implicated because the district court issued a final decision without
remanding to the BIA.” U.S. Brf., p. 33 (emphasis in brief). However, the Court
Order states that “the court . . . remands this action to the Region.” Aplt.App. 53
(emphasis added).8 The Court further directed “before taking any land into trust
for the UKB or the UKB Corporation, the Region shall reach the question of how
any acquisition for the UKB or the UKB Corporation is affected by Carcieri.”
Aplt.App. 48. Even if this Court were to reverse the District Court on all matters
raised on appeal, the Secretary would still be required to conduct a Carcieri
analysis to determine whether it can take the land into trust for the UKB
Corporation.
The District Court found “the Region, . . . does not discuss Carcieri in the
2011 Decision.”

Aplt.App. 48.

This was merely stating the obvious as the

Secretary admitted that Carcieri was not considered. “Carcieri does not pose an
8

The Court’s docket entry states the Court is “remanding this action to the
Region.” Aplt.App. 6.
21
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obstacle to having and taking land in trust for tribes federally recognized after
1934.” Aple.App. 75 (emphasis added). But the Secretary did not decide to take
the Subject Tract into trust for the UKB tribe. The Secretary took the land into
trust for the UKB Corporation to avoid the “complex analysis” required to
determine whether the tribe was “under federal jurisdiction” in 1934. Aple.App.
76.
A “remand by a district court to an administrative agency for further
proceedings is ordinarily not appealable because it is not a final decision.” Western
Energy Alliance v. Salazar, 709 F.3d 1040, 1047 (10th Cir. 2013).

The Court

clearly remanded the trust application to Interior for consideration of the impact of
Carcieri on the application. This Court has found that there is a narrow exception
to the administrative-remand rule “when the issue presented is both urgent and
important.” Trout Unlimited v. U.S. Dept. of Agriculture, 441 F.3d 1214, 12181219 (10th Cir. 2006). In Trout Unlimited, the issue was not deemed urgent
because Defendants-Intervenors could seek administrative and judicial review if
dissatisfied with the agency’s decision on remand. Id. at 1219. See also Southern
Utah Wilderness Alliance v. Kempthorne, 525 F.3d 966, 970 (10th Cir. 2008)
(concluding the issue was not urgent where potential intervenors can re-raise legal
claims if BLM issues unsatisfactory decision on remand); UKB and the UKB
Corporation are not precluded from seeking judicial review if the decision on
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remand holds that Carcieri precludes the Secretary from accepting the Subject
Tract into trust.
The Secretary finally asserts that the “practical-finality rule” should apply to
this appeal because “it will be foreclosed from obtaining judicial review of
important legal questions.” U.S. Brf., p. 35. Whatever the decision on remand by
the Secretary, all parties would still have the opportunity to appeal those parts of
the decision with which they disagree.
The threshold question as to whether Carcieri applies to this application
must be decided in the first instance by the Secretary.

Therefore, the

administrative-remand rule requires this appeal be dismissed.
II.

The Court Correctly Held that OIWA Section 3 extends to
Tribal Corporations the same rights and privileges—and
no more rights and privileges—as provided in the IRA

The Secretary states that the Court determined “in a holding that the CNO
does not challenge on appeal, that the BIA may generally acquire the parcel [for
the UKB Corporation] under Section 3 of the OIWA.” U.S. Brf., p. 29. But then,
oddly, the Secretary takes exception to the Court’s determination that OIWA
Section 3, and specifically the application of IRA Section 5, authorizes the BIA to
take the Subject Tract into trust for the UKB Corporation.
This is odd because the Court’s holding allows the Secretary to take land
into trust for a tribal corporation, relieving Interior from regulations in place for
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more than 30 years that stated neither an IRA Section 17 (25 U.S.C. § 5110)
corporation nor an OIWA Section 3 corporation could acquire land in trust unless
specifically authorized by statute.

In 1980, Interior addressed comments to a

proposed definition of “tribe” in its prepared trust acquisition regulations:
Another criticism of this definition [of Tribe] was its failure to include
tribal corporations. Tribal corporations were not included because the
acquisition authority in the Indian Reorganization Act is limited to an
“Indian tribe or individual Indian
45 Fed. Reg. 62034 (Sept. 18, 1980) (emphasis added).
Thereafter, the Secretary added the following definition to “Tribe”:
For purposes of acquisitions made under the authority of 25 U.S.C.
488 and 489, or other statutory authority which specifically
authorizes trust acquisitions for such corporations, “Tribe” also
means a corporation chartered under section 17 of the [IRA] or
section 3 of the [OIWA].
25 C.F.R. 151.2(b) (emphasis added).
The Court’s holding supports the Secretary’s position that OIWA Section 3
“implicitly authorizes the Secretary to take land into trust for the UKB
Corporation.” Aplt.App. 292. The District Court found:
[OIWA Section 3] provides that the Secretary may issue a charter of
incorporation to a recognized band of Indians in Oklahoma. Section
503 further provides that the corporation then has the right to “enjoy
any other rights or privileges secured to an organized Indian tribe
under the Act of June 18, 1934 (48 Stat. 984)”—the IRA.
Aplt.App. 45.
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But it is the next sentence in the Court order to which Interior objects: “The
explicit authority [authorizing the trust acquisition], therefore, lies in the IRA.” Id.
(emphasis by court). Interior asserts the Court was wrong as a matter of law when
it “held that ‘the definition of the term ‘Indian’ [in the IRA] is applicable to any
acquisition’ under the OIWA.” U.S. Brf, p. 24. But the definition of the term
“Indian” becomes an issue because the Court found that the explicit authority for
the BIA to take land into trust for the UKB Corporation “lies in the IRA.” The
Court, quoting Carcieri, also found “the term ‘now under Federal jurisdiction’ in §
479 [now § 5129] unambiguously refers to those tribes that were under federal
jurisdiction of the United States when the IRA was enacted in 1934.” Aplt.App.
48. Neither the UKB nor the UKB Corporation was under federal jurisdiction in
1934.
In 2014, Interior issued a memorandum setting out a two-part inquiry the
Secretary would undertake to determine whether a tribe was under federal
jurisdiction in 1934. “The first part of this test is whether the United States had, in
1934 or at some point in the tribe's history prior to 1934, taken an action or a series
of actions—through a course of dealings or other relevant acts for or on behalf of
the tribe or in some instance tribal members—that are sufficient to establish, or
that generally reflect federal obligations, duties, responsibility for or authority over
the tribe by the Federal Government.” Confederated Tribes of the Grand Ronde
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Community of Oregon, v. Jewell, 75 F.Supp.3d 387, 401 (D.D.C 2014). Neither
the UKB nor the UKB Corporation was under federal jurisdiction as required in
Carcieri or as defined in the Interior memorandum. See Aple.App. 156 (“Neither
the Keetoowah Society nor any of its factions can be considered a band, much less
a “recognized band” under section 3 of the [OIWA]”).
Therein lies the problem for Interior and exposes the 2011 Decision, and the
ASIA decision’s leading up to the 2011 Decision, for what they were – a sham
perpetrated to circumvent the Carcieri decision.
In the June 2009 Decision, the ASIA stated “I have authority to take land
into trust [for the UKB] pursuant to Section 5 of the IRA.” Aplt.App. 217. Yet,
the ASIA concluded “I must defer final decision on whether I have authority to
take this land into trust for the UKB until the Department has developed a more
comprehensive understanding of Carcieri and its impact on tribes throughout the
country.” Id. In 2010 Decision, the ASIA found that “[u]nder Section 5 of the
IRA, I can take land in trust for “Indians”—but not for tribes.” Aplt.App. 271. In
other words, the ASIA concluded that, under Carcieri, Interior lacked authority to
take land into trust for the UKB.

However, instead of denying the UKB

application, the ASIA formulated a means to circumvent the clear language of
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Carcieri. Indeed, it is the ASIA’s own actions that support the logical conclusion
that Interior intended to and did act in a manner to circumvent Carcieri.9
In the 2010 Decision, the ASIA presented the UKB with three options
designed to circumvent the Carcieri decision including the Secretary
“invoke[ing] [his] authority under Section 3 of the . . . (OIWA) and seek to
have the land held in trust for the UKB Corporation. Aplt.App. 270.
The January 2011 Decision, “clarifying” the 2010 Decision, found that
Carcieri did not apply to trust acquisitions for a tribal corporation under
OIWA section 3. Aplt.App. 289
The 2011 Decision does not have one citation to the Carcieri decision
because “The Assistant Secretary’s 2010 Decision, as clarified by the Assistant
9

In an email, the rational for not applying Carcieri was as follows: “We have tried
to use the opening of the footnote 6* in Carcieri and the rather unique language of
the OIWA with regard to OIWA corporations to fashion a unique decision. We
think it works.”) See Aple.App. 155.
*Footnote 6 to Carcieri states:
The regulations that govern the tribal recognition process, 25 CFR §
83 et seq. (2008), were promulgated pursuant to the President's
general mandate established in the early 1830's to manage “all Indian
affairs and ... all matters arising out of Indian relations,” 25 U.S.C. §
2, and to “prescribe such regulations as he may think fit for carrying
into effect the various provisions of any act relating to Indian affairs,”
§ 9. Thus, . . . the requirement that a tribe be federally recognized
before it is eligible for trust land does not stem from the IRA.
(emphasis added).
The UKB did not go through the recognition process under 25 CFR § 83. It was
recognized by Congress in the 1946 Act.
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Secretary’s January 21, 2011 Letter to the UKB, concluded that Section 3 of
the OIWA, 25 U.S.C. § 503 [§ 5203], implicitly authorizes the Secretary to
take land into trust for the UKB Corporation.

Aplt.App. 292 (emphasis

added). The January 2011 Decision stated: “Carcieri does not apply to this
acquisition.” Aplt.App. 289.
The Secretary claims “Carcieri does not pose an obstacle to having and
taking land in trust for tribes federally recognized after 1934.” Aple.App. 75.
But the ASIA changed course post-Carcieri to avoid the “complex analysis”
required to determine whether a tribe was “under federal jurisdiction” in 1934.
Aple.App. 76.
As the Court observed: “The Assistant Secretary suggests taking the Subject
Tract into trust pursuant to Section 3 of the OIWA rather than pursuant to the IRA
and appears to believe that this avenue circumvents the need to consider the
Carcieri ruling.” Aplt.App. 48 (emphasis added)
Now, the Court has found that the Secretary’s authority to take land into
trust for the UKB Corporation under OIWA Section 3 derives solely from IRA
Section 5. This brings the Secretary and the UKB Corporation squarely back to
Carcieri and the directive that the question of “under federal jurisdiction” must be
addressed.

The Secretary asserts that the UKB Corporation has “the right to

28

Appellate Case: 17-7042

Document: 01019930865

Date Filed: 01/16/2018

Page: 38

petition the BIA to acquire land into trust”10 with such right supported by the
“Interior approved [] UKB Corporation’s Charter, which states that the UKB
Corporation will ‘own, hold, manage, operate, and dispose of property’ for the
tribe.” U.S. Brf., p. 36. In other words, Interior contends that the term “Indian”
under the IRA—which applies to all Oklahoma tribes identified in IRA Section
5118—does not apply to UKB Corporation, even though it applies to the UKB and
thus prohibited the Secretary from taking the Subject Tract in trust for the UKB.
See Aplt.App. 271.
The Court held the Secretary’s authority to take land into trust for the UKB
Corporation under OIWA Section 3 is not a freestanding, independent grant of
power. OIWA Section 3 does not by its own terms provide any affirmative,
additional or independent grant of authority to the Secretary; it simply carries over
in Section 3 the same powers that the Secretary has under IRA Section 5 for
purposes of taking land into trust for Oklahoma tribal corporations formed under
Section 3.
As the District Court concludes:

10

The right to petition to have land taken into trust is not the same as the Secretary
being mandated to take the land into trust upon receipt of such petition. See
Akiachak Native Cmty. v. U.S. Dep't of the Interior, 827 F.3d 100, 115 (D.C. Cir.,
2016) (while the Secretary possessed “both the authority and the discretion to take
lands within the State of Alaska into trust, the Secretary is not legally obligated to
do so.”)
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Section 503 does not extend to corporations formed thereunder the
same rights and privileges provided in section 465 [of the IRA]; it
provides them the same rights and privileges provided in the IRA.
Aplt.App. 46.
When Congress enacted the IRA, sections 465 (now § 5108) and 479 (now §
5129) continued to apply to the named Oklahoma Indian tribes. In Carcieri, the
definition of “Indian” in IRA section 479 was limited to “members of tribes under
Federal jurisdiction when the IRA was enacted in 1934.” U.S. Brf., p. 3. The
UKB Corporation did not exist in 1934 (Aple.App. 156) and thus could not have
been under federal jurisdiction.
The Court was correct in stating “There is simply no legitimate way to
circumvent the definition of Indian in delineating the Secretary’s authority under
§§ 465 and 479.” Aplt.App. 48.
III.

The BIA is required to obtain the Nation’s consent before
acquiring the Subject Tract in trust for the UKB
Corporation

The Court correctly found that (1) the 1999 Appropriations Act did not
waive the requirement that Interior obtain the Nation’s consent before taking any
land into trust within the Nation’s Treaty Territory and (2) the provisions of the
1866 Treaty prohibit Interior from taking land into trust within the Nation’s Treaty
Territory without the Nation’s consent.
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A. The Court was correct in finding that Nation consent is
required before land may be taken into trust within its
Treaty Territory
“Nonsensical” is the word the Secretary twice uses to characterize the
Court’s holding that the 1999 Appropriations Act did not affect the requirement
that the Nation’s consent be obtained before taking land into trust for the UKB
Corporation within the Nation’s Treaty Territory. Far from “nonsensical,” the
Court is absolutely correct in its decision.
In the 2011 Decision, the BIA stated that:

“The Department has

consistently found the former treaty lands of the Five Civilized Tribes to be
‘former reservations’.” Aplt.App. 293. Despite the long line of decisions
cited in the decision requiring Nation consent for any land to be taken into
trust within its Treaty Territory, the BIA found that the “Assistant Secretary’s
2009 Decision concluded that the Congress [in the 1999 Appropriations Act]
overrode 25 C.F.R. § 151.8 with respect to lands within the boundaries of the
former Cherokee reservation.” Id.
The 1999 Appropriations Act simply cannot carry so much weight. The
Court agreed, stating that the Act “applies to funding. It does not override the
land acquisitions regulations.” Aplt.App. 50.
The 1999 Appropriations Act states: “[U]ntil such time as legislation is
enacted to the contrary, no funds shall be used to take land into trust within the
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boundaries of the original Cherokee territory in Oklahoma without consultation
with the Cherokee Nation.” 112 Stat. 2681-246 (emphasis added).
The ASIA concluded in his June 2009 Decision that the 1999 Appropriations
Act only required Interior to consult with the Nation, rather than obtain the
Nation’s consent as required by the 25 C.F.R. § 151.8 when taking any land into
trust for the UKB Corporation. Aplt.App. 217-218.
The Court correctly determined that Interior’s interpretation of the 1999
Appropriations Act was contrary to law. The Act does not state or imply that it
affects or changes any other existing law or regulation, including the tribal consent
requirements in Section 151.8. The 1999 Appropriations Act did no more than
substitute “consultation” for “consent” in the language of the 1992 Appropriations
Act, which required Cherokee Nation “consent” in connection with the use of any
“federal funds” appropriated to any tribe for trust land acquisitions within the
boundaries of the Nation’s Treaty Territory.
The substantive law here, as Interior recognizes in Section 151.8, is that
tribal consent is required when one Tribe seeks to acquire land into trust lands
other than its own. Thus, the ASIA was incorrect in the June 2009 Decision when
he stated that “Congress overrode” Section 151.8 in the 1999 Appropriations Act
and the Nation “does not need to consent to the acquisition in trust of the UKB’s
land.” Aplt.App. 217-218. In short, the 1999 Appropriations Act was an exercise
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of Congressional fiscal power, not a diminishment of the Nation’s rights under 25
C.F.R. § 151.8.
Interior argues “there is no practical difference between ‘acquir[ing] land
into trust status’ within the meaning of Section 151.8 and ‘us[ing funds] to take
land into trust.’ . . . All land-into-trust acquisitions require the BIA to expend
agency funds regardless of whether it purchases the land or, as here, acquires the
land directly from the tribe.” U.S. Brf. p. 42. Interior seeks to expand the scope of
“funding” under the 1999 Appropriations Act to include funds spent by the BIA
while processing the land into trust application. On its face, the 1999
Appropriations Act is not tribe-specific to the UKB.

Following Interior’s

interpretation, the Nation’s Treaty Territory would be open to every other Tribe in
the United States. Such a reading of the 1999 Appropriations Act would be
absurd.
To the extent the 1999 Appropriations Act impacts Section 151.8 at all, it
impacts only a narrow exception for lands purchased with federal funds
appropriated for “Operation of Indian Programs” as defined in the 1999 Act. Any
other conclusion would be an absolute diminishment of the Nation’s Treaty
Territory. The administrative record clearly shows the Subject Tract was not
purchased with funds appropriated under the 1999 Appropriations Act or any
subsequent appropriation acts. The Subject Tract “was purchased by the Band in
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2000 using tribal and federal funds.” Aplt.App. 63 (emphasis added). Thus, on
the face of the trust application, the Subject Tract could not have been purchased
with funds appropriated for “Operation of Indian Programs”. Aplt.App. 217-218
The requirement for mere “consultation” with the Nation would have applied, if at
all, only to a UKB Corporation trust application in which the land was purchased
with funds appropriated to the UKB Corporation for “Operation of Indian
Programs.” The Court was correct in finding that Interior’s determination that
consent was not required, followed by the BIA in the 2011 Decision is contrary to
law.
Finally, Interior asserts the Court erred in finding that “allowing the 1999
Appropriations Act rider to ‘override’ Section 151.8 would amount to a ‘repeal[]
by implication’” and that such an interpretation renders the 1999 Appropriations Act
requirement for consultation “superfluous.” U.S. Brf., pp. 41-42. Interior argues that
there can be no repeal by implication because such repeal requires that “there be an
‘irreconcilable conflict’ between the two federal statutes at issue.” U.S. Brf., p. 41,
citing Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 381 (1996) (emphasis
added). The clear implication being that because the 1999 Appropriations Act is a
statute while Section 151.8 is merely a regulation, the statute controls. However,
Section 151.8 is Interior’s interpretation of federal law. See 45 FR 62036 (Sept.
18, 1980) (“The authority for adoption of these [Land Acquisition] regulations is
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contained in . . .25 U.S.C. 465 [5108]. . .”) Section 151.8 reflects Interior’s
interpretation of federal statute. There are two competing statutes. In reviewing
the two statutes, the Court found that “when there is an apparent conflict between a
specific provision [25 U.S.C. 5108 as interpreted in 25 C.F.R. § 151.8] and a more
general one [1999 Appropriations Act], the more specific one governs.” Aplt.App.
50, fn. 25, citing Shawnee Tribe v. United States, 423 F.3d 1204, 1213 (10th Cir.
2005).

Courts will not construe an appropriations act to amend substantive law

unless it is clear that Congress intended to change the substantive law. United
States v. Will, 449 U.S. 200, 221 (1980). There is a “‘very strong presumption’
that appropriations acts do not amend substantive law,” and, as a result,
appropriations language must be construed narrowly. Calloway v. Dist. of Columbia,
216 F.3d 1, 9-10 (D.C. Cir. 2000) (citing TVA v. Hill, 437 U.S. 153, 190, 195
(1978)). The Court was correct in finding that the 1999 Appropriations Act did not
authorize Interior to take land into trust for the UKB Corporation without the
Nation’s consent.
B. The Court was correct in ruling that the 1866 Treaty
requires Nation consent before the Subject Tract can
be taken into trust for the UKB Corporation
The Court determined that “taking land into trust within the Cherokee
Nation’s former reservation without its consent violates” Article 26 of the 1866
Treaty [Aplt.App. 51]. The Court is correct as a matter of law.
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Article 26 provides: “The United States guarantee to the people of the
Cherokee Nation the quiet and peaceable possession of their country and protection
against domestic feuds and insurrections, and against hostilities of other tribes.
They shall also be protected against inter(r)uptions or intrusion from all
unauthorized citizens of the United States who may attempt to settle on their lands
or reside in their territory.”

The meaning of this language is a legal question that

is subject to well-recognized canons of interpretation.

“Treaties between the

United States and Indian tribes are congressional acts akin to statutes,” as well as
“contracts subject to special rules of contract interpretation.” Menominee Indian
Tribe of Wis. v. Thompson, 161 F.3d 449, 457 (7th Cir. 1998). “Of course treaties
are construed more liberally than private agreements, and to ascertain their
meaning we may look beyond the written words to the history of the treaty, the
negotiations, and the practical construction adopted by the parties.” Choctaw
Nation of Indians v. United States, 318 U.S. 423, 431–32, 63 S.Ct. 672, 87 L.Ed.
877 (1943). They are not, however, “to be considered as exercises in ordinary
conveyancing.” Choctaw Nation, 397 U.S. at 630. Because “treaties were imposed
upon [Indian nations] and they had no choice but to consent,” such treaties “must
be interpreted as [Indian nations] would have understood them, and any doubtful
expressions in them should be resolved in the Indians’ favor.” Id. at 631 (internal
citations omitted).
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History and purpose. Interior begins its analysis of the historical context of
the 1866 Treaty with the extremely unremarkable observation that “Article 26 does
not reference trust acquisitions under the IRA, which the 1866 treaty predates by
seventy years.” This hardly addresses either the history or purpose of the 1866
Treaty.

The IRA does not abrogate the 1866 Treaty which is specifically

recognized by statute. “[N]o obligation of any treaty lawfully made and ratified
with any such Indian nation or tribe prior to March 3, 1871, shall be invalidated or
impaired.” 25 U.S.C. § 71.
The 1866 Treaty grants “to the people of the Cherokee Nation the quiet and
peaceable possession of their country.” A tribe holds property for the use and
benefit of tribal members, but individual members have only an inchoate interest in
tribal property. Whitefoot v. United States, 293 F.2d 658, 663 155 Ct. Cl. 127 (Ct.
Cl. 1961). Or, as the court described in Cherokee Nation v. Nash, 2017 WL, at
*35:
After summarily describing the state of affairs at the time the
Cherokee Nation negotiated the 1866 Treaty, [citation omitted] … the
United States Court of Claims observed that, although the Cherokees
traditionally viewed Cherokee lands to be communal and “heritable,
descending with the blood of the owners[,]” [citation omitted] it
nevertheless was the case that, “[b]y the adoption of the constitution
in 1837 the title of the common property passed from the communal
owners and became vested in the newly formed government of the
nation[,]” and “[t]he character of the communal owners also changed”
such that “thenceforth [they] were to be, simply ‘citizens;’ citizens
whose rights were defined and limited by their constitution and their
laws[,]” [citation omitted].
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Consistent with the foregoing, the 1846 Treaty expressly provided that "the
lands now occupied by the Cherokee Nation shall be secured to the whole
Cherokee people for their common use and benefit . . . ." Id. at Article I. A
comparable provision also appears in the 1839 Cherokee Constitution, in effect
when UKB and the UKB Corporation were organized in 1950 and thereafter until
1976,11 which declared: "The lands of the Cherokee Nation shall remain common
property . . . ." 1839 Constitution, Art. I, § 2. The United States Supreme Court
and the Court of Claims have both interpreted these provisions as establishing
Cherokee lands as the common property of the Nation — tribal property in which
individual citizens have no vested interest — and recognizing tribal membership as
a condition to sharing in tribal property rights. Journeycake, 155 U.S. at 207
("Under these treaties, and in December, 1838, a patent was issued to the
Cherokees for these lands. By that patent, whatever of title was conveyed was
conveyed to the Cherokees as a nation, and no title was vested in severalty in the
Cherokees or any of them."); Old Settlers, 148 U.S. at 445, 447, 470 (1839
Constitution established that Western lands were "the common property of the
whole Cherokee people"); Eastern Band of Cherokees v. United States, 20 Ct. Cl.

11

The 1839 Constitution remained in effect until it was superseded by a new
Cherokee Nation Constitution adopted by the tribal membership and thereafter
approved by the Commissioner of Indian Affairs on June 26, 1976. Cherokee
Nation v. Nash, at *16 (“There is no dispute that, in 1976, the Cherokee Nation
held an election to adopt a new constitution to supersede the 1839 Constitution.”)
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449, 1800 WL 1563 at *24-25 (1885), aff'd, Eastern Band of Cherokee Indians v.
United States, 117 U.S. 288, 311-312 (1886); Western Cherokee Indians v. United
States, 27 Ct. Cl. 1, 1800 WL 1779 at *38 (1891).
Thus, in 1866, the Cherokee people would have understood the phrase “their
country” to be all lands within Cherokee country as defined in Article 15 of the
1866 Treaty and title to the Cherokee country would have been vested in the
Cherokee Nation government.
Plain Language.

Article 15 of the 1866 Treaty expressly provided a

mechanism whereby other tribes might be settled within Cherokee country:
The United States may settle any civilized Indians, friendly with the
Cherokees and adjacent tribes, within the Cherokee country, on
unsurveyed lands east of 96°, on such terms as may be agreed upon by
any such tribe and the Cherokees, subject to the approval of the
President of the United States . . . .
(emphasis added). Therefore, in the 1866 Treaty, the federal government
contemplated, and specifically provided for, Cherokee consent to the location of
other tribes within its borders. One reason for this, as set forth in Article 26, was
the United States’ promise to protect the Nation from “hostilities of other tribes.”
When Interior determined that it could acquire land into trust for the UKB
Corporation "within the Cherokee country" without consent of the Nation, it
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violated the plain language of the treaty.12
Interior’s brief states the Court erred as a matter of law in holding Article 26
of the 1866 Treaty prohibits the BIA from taking land into trust for the UKB
Corporation because it “favor[s] one Cherokee government over another.” U.S.
Brf., p. 49. Interior’s position is incorrect. The Court’s ruling was correct. UKB
and UKB Corporation are not part of the Cherokee Nation but are “hostile”
independent tribal entities as the term was understood at the time of enactment of
the 1866 Treaty.
Because individual tribal members have no vested interest in tribal property,
any right of an individual to use or share in tribal property is contingent upon
membership13 in the tribe, and "[a]bandonment or loss of membership forfeit[s] the
right to share." F. Cohen, Handbook of Federal Indian Law, p. 185 (1942); see
Eastern Band of Cherokee Indians v. United States, 117 U.S. at 311-312; accord
Fleming v. McCurtain, 215 U.S. 56, 62-63 (1909).
12

The 1866 Cherokee Treaty also reaffirmed the promises made by the United
States to the Cherokee Nation in prior treaties, id. at art. XXXI, wherein the United
States recognized and confirmed the Nation's exclusive title to and sovereign
authority over the Nation's lands, and promised to protect those lands from others.
See, e.g., Treaty of November 28, 1785, 7 Stat. 18, arts. IV, V; Treaty of July 2,
1791, 7 Stat. 39, arts. VII, VIII, IX; Treaty of October 2, 1798, 7 Stat. 62, art. H;
Treaty of October 25, 1805, 7 Stat. 93, art. I; 1817 Treaty, arts. V, XII; 1828
Treaty; 1835 Treaty. The Supreme Court described the United States' obligations
under these treaties as "solemn[]" guarantees with regard to the Cherokee Nation's
rights to its land. See Choctaw Nation v. Oklahoma, 397 U.S. 620, 623 (1970).
13

Cohen at 338; Sizemore v. Brady, 235 U.S. 441, 446-447 (1914).
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The 1839 Cherokee Constitution states that “whenever any citizen shall
remove with his effects out of the limits of this Nation, and become a citizen of any
other Government, all his rights and privileges as a citizen of this Nation shall
cease.” Id. at Art. I, § 2 (emphasis added). This provision declaring that
abandonment of tribal citizenship results in the forfeiture of all rights in tribal
property is “understood to be the ‘common law of all Indian tribes and nations’.”
Prairie Band of Potawatomi Indians v. United States, 143 Ct. Cl. 131, 149 (1958)
(citing Eastern Band of Cherokee Indians, 20 Ct. Cl. at 481).
This conclusion is supported by, indeed virtually dictated by, the Supreme
Court when denying the claims of Cherokee Indians who remained east of the
Mississippi River to a share in Nation funds:
They cannot live out of its territory, evade the obligations and burdens
of citizenship, and at the same time enjoy the benefits of the funds and
common property of the nation. Those funds and that property were
dedicated by the constitution of the Cherokees, and were intended by
the treaties with the United States, for the benefit of the united
[Cherokee] nation, and not in any respect for those who had separated
from it, and become aliens to their nation.
Eastern Band of Cherokee Indians, 117 U.S. at 311-12; see also Western
Cherokees, 27 Ct. Cl. at 53 ("The individual Cherokee had no vested right which
he could convey or devise or make the subject of a suit in partition. If he withdrew
from the community, he left all rights behind him . . . .").

41

Appellate Case: 17-7042

Document: 01019930865

Date Filed: 01/16/2018

Page: 51

UKB as a group entity and its individual members have voluntarily
abandoned their prior relationship with the Nation,14 thus falling squarely within
the ambit of Article I, section 2, of the 1839 Cherokee Constitution and the
definition of “hostile” tribe under the 1866 Treaty.
The UKB is another tribe. Under Article 26 of the 1866 Treaty, the UKB
falls within the intent of treaty protections of the Cherokee Nation from hostilities
of “other tribes” threatening the “quiet and peaceful possession” of the Nation’s
Treaty Territory, because it has separated from the Nation, prohibits its members
from also maintaining citizenship in the Nation, and seeks to usurp the territorial
jurisdiction of the government of the Nation, as evidenced by repeated clashes with
the UKB over many years. The UKB has sought to divert the distribution of
federal funds from the Cherokee Nation to the UKB for various purposes,
including law enforcement, and has continued to assert it has jurisdiction over
lands within the Nation’s Treaty Territory.

UKB Brf., p. 31, fn. 9 (“The

community Services Parcel is not in a reservation ‘other than [the UKB’s] own’.”
This relationship is certainly a “hostile” one. Most profoundly, the conflict is one
of identity, because the UKB has repeatedly asserted that it is a “successor-ininterest” to the Cherokee Nation, thus claiming as its own the very historical

14

“No enrolled member of the [UKB] . . . shall be allowed to be a member of any
other Tribe.” Aplt.App. 237.
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sovereignty of the Cherokee Nation.15 The Cherokee Indians who signed the 1866
Treaty would have understood the language of Article 26 to protect them from
such “hostilities of other tribes.” The Court was correct in holding that Interior’s
attempt to take land into trust for the UKB Corporation violates Article 26 of the
1866 Treaty because “the UKB is also an independent tribe, thus this could be
considered “hostility of another tribe’. Aplt.App. 51.
The Court’s holding on the applicability of the 1866 Treaty further disposes
of Interior’s assertion that the Nation's consent is not required because of the 1999
Appropriations Act. The Supreme Court has held that for Congress to take or
diminish Treaty-protected rights, there must be "clear evidence that Congress
actually considered the conflict between its intended action on the one hand and
Indian treaty rights on the other, and chose to resolve that conflict by abrogating
the treaty." United States v. Dion, 476 U.S. 734, 739-40 (1986). In other words, for
a statute (much less an appropriations statute) to take away a treaty-protected right
from a tribe, Congress may not act by silence, implication or indirection - it must
expressly say in the statute that it intends to diminish tribal treaty rights, and it

For example, the UKB states that the 1866 Treaty “should not be used by one
faction of the historical Cherokee tribe against another faction. Any rights the
[Cherokee Nation] have in the 1866 Treaty also extend to the UKB, including the
right to consent to foreign tribes settled within their reservation.” UKB Brf., pp.
27-28. There is only one Cherokee Nation. UKB is arguing it can confer upon
itself the authority to take land into trust in the Cherokee Nation. This assertion
has no basis in law.
15
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must state that intention in clear and plain language. Nothing in the language of the
1999 Appropriations Act even mentions the "consent" requirement in art. XV of
the Treaty, much less supersedes that requirement in clear and plain language.
IV.

The BIA’s decision to take the Subject Tract into trust
was, in violation of BIA regulations and Legal precedent,
arbitrary and capricious

The Court held that the BIA 2011 Decision (1) failed to follow BIA
precedent the exclusive jurisdiction of the Cherokee Nation over its Treaty
Territory and provided no rational explanation for departure from said precedent;
(2) failed to consider important jurisdictional issues and offered no explanation for
acting counter to the evidence before him; and (3) failed to consider the actual
impact of the land into trust decision on the BIA regional office and offered an
explanation that ran counter to the evidence before him.
The Court correctly found in each instance that Interior’s decisions were
arbitrary and capricious.
A. The BIA’s jurisdictional-problems analysis was so
contrary to known facts that the decision was arbitrary
and capricious
The Court found the decision to take the Subject Tract into trust in light of
substantial evidence demonstrating likely jurisdictional problems and potential
conflicts of land use to be arbitrary and capricious because it ran counter to the
evidence before the Secretary. Aplt.App. 52. Interior offers a number of reasons
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why the Court erred in its determination. None of the reasons offered support
reversal of the District Court decision.
First, Interior asserts the ASIA “found no congressional limitations on the
UKB’s authority to assert jurisdiction over its tribal lands.” U.S. Brf., p. 51. UKB
has no tribal lands. But the Secretary argues that the UKB Corporation’s charter
“authorizes the UKB to hold land for tribal purposes” which “weighs heavily in
favor of finding that the UKB can have land taken into trust.” U.S. Brf., p. 51.
The only power OIWA Section 3 confers upon the Secretary is to issue the
corporate charter requested by the organized group. Any right or privileges in the
charter are conveyed through the IRA—not through any action of the Secretary.
The 2010 Decision found that section 3(r) of the UKB Corporation Charter
authorizes UKB Corporation to acquire “property of every description, real and
personal.” But the introduction to section 3 of the Corporate Charter provides:
“The [UKB] . . . shall have the following powers as provided by section 3 of the
[OIWA]. . .” Aplt.App. 85.
Nowhere in Section 3(r) of the UKB Corporation Charter does it state that
the Secretary has authority to take land into trust for the Corporation. The ASIA
improperly relied on the theory that trust acquisitions are “rights or privileges
secured to an organized Indian tribe under [the IRA].” Aplt.App. 272. However,
the OIWA provides that charters approved by the Secretary “may convey to the
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incorporated group . . . any other rights or privileges secured to an organized
Indian tribe” under the IRA. 25 U.S.C. § 5203. The UKB Corporation may have
the right to petition to have the land taken into trust but that does not confer upon
the Secretary the duty to take the land into trust. See e.g. Carcieri v. Norton, 423
F.3d 45, 64 (1st Cir. 2005) (Court found that the Tribe “exercised their statutory
privilege to make the request [to have land taken into trust], pursuant to the IRA,
and the Secretary had discretionary authority to determine whether to grant that
request.”) (emphasis added) Thus, it merely grants tribal corporations the same
rights as the tribes themselves—not greater rights.
If the UKB cannot have land taken into trust because of Carcieri, then
OIWA section 3 neither grants nor creates such a right for the UKB Corporation.
The Court was therefore correct in finding that the Secretary’s decision was
arbitrary and capricious.
Second, Interior states that a 1994 amendment to the IRA (25 U.S.C. §
5123(f)) “precludes Interior from finding that the [Cherokee Nation] possesses
jurisdiction, to the exclusion of the UKB, over tribal lands that are also part of the
UKB’s tribal homeland.” This is a misreading of Section 5123(f).
In 1994, Congress amended the IRA, adding a "[p]rivileges and immunities
of Indian tribes" provision to prohibit "[d]epartments or agencies of the United
States" from "promulgat[ing] any regulation or mak[ing] any decision or
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determination pursuant to the [IRA], ... or any other Act of Congress, with respect
to a federally recognized Indian tribe that classifies, enhances, or diminishes the
privileges and immunities available to the Indian tribe relative to other federally
recognized tribes by virtue of their status as Indian tribes." Pub. L. 103-263, 108
Stat. 707, § 5(b), codified at 25 U.S.C. § 5123(f).
“Legislative history reflects Congress’ concern about Interior's ‘growing and
disturbing trend’ to ‘derecognize’ tribes, without the authority to do so.
Accordingly, ‘[t]he Committee [on Natural Resources] cannot stress enough its
conclusion that the [Interior] may not terminate the federally-recognized status of
an Indian tribe absent an Act of Congress." Stand Up for California v. U.S. Dep’t
of the Interior, 204 F.Supp.3d 212, 302 (D.D.C., 2016), citing H. Rep. No. 103781 (Oct. 3, 1994).
The 2011 Decision’s reliance on the 1994 amendment is contrary to the
plain wording of the amendment. The Secretary’s interpretation of sub-section (g)
as authorizing a tribe to acquire trust lands within the territory of another tribe is
much more expansive than its plain wording. Section 5123 (f) and (g) confers
upon the UKB Corporation the privilege to submit an application to have land
taken into trust—it does not mandate that the Secretary grant the requested
application. See e.g., Carcieri v. Norton, 423 F.3d at 64 (In interpreting § 5123 (f)
and § 5108, the Court found that the Tribe “exercised their statutory privilege to
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make the request [to have land taken into trust], pursuant to the IRA, and the
Secretary had discretionary authority to determine whether to grant that request.”)
(emphasis added) Akiachak Native Cmty., 827 F.3d at 115 (Interior argued §§
5123(f) and (g) not violated because, while the Secretary possessed “both the
authority and the discretion to take lands within the State of Alaska into trust, the
Secretary is not legally obligated to do so.”)
Section 5123(f) compels to the Secretary to accept and process a trust
application—but it does not mandate the Secretary to act positively on such
request.

The Secretary’s extreme interpretation of Section 5123(f) could

negatively impact tribes nationwide, because it means that any tribe could acquire
trust land in the jurisdictional area of any other tribe, wherever that land might be
located.
Third, Interior states that the century-old position of BIA recognition of
Cherokee Nation exclusive jurisdiction within its Treaty Territory “changed in
response to further review, changes in the law, and close readings of the statute
recognizing the UKB and the UKB Corporation’s charter.” U.S. Brf., p. 55. While
Interior claimed this change was reasonable, the Court examined these “changes”
and found that Interior “entirely failed to consider an important aspect of the
problem and offered an explanation that ran counter to the evidence.” Aplt.App.
51-52. “The critical question in answering this inquiry is ‘whether the decision
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was based on a consideration of the relevant factors and whether there has been a
clear error of judgment.’” City of Colo. Springs, 589 F.3d at 1131. The Court
concluded there had been a clear error of judgment.
Here, the potential for conflict is very real as the BIA stated in the 2011
Decision:
The [Eastern Oklahoma] Region twice previously concluded that the
potential for jurisdictional problems between the Cherokee Nation and
the UKB is of utmost concern and weighed heavily against approval
of the acquisition.
Aplt.App. 297.
However, the BIA, under the constraints imposed by the ASIA’s four
previous decisions, recommended approval of the trust application for the Subject
Tract in spite of the BIA’s detailed description of potential jurisdictional
conflicts.16 The BIA found that jurisdictional issues were “likely” and stated, as
“the Bureau office closest to tribal affairs in northeastern Oklahoma,” the Bureau
“remains concerned that jurisdictional conflicts will arise between the UKB and

16

This description was consistent with earlier findings regarding jurisdictional
conflicts. See Aplt.App. 162-163 (2006 Decision denying the Subject Tract
application, finding that the Nation “exercises exclusive jurisdiction” over
trust lands within its treaty territory and that “jurisdictional problems and
significant land use issues exist”); Aple.App. 111 (2008 Regional Director
decision denying Subject Tract application, stating that the “Region finds that
the potential for jurisdictional problems is of utmost concern and weighs
heavily against approval of this acquisition at this time.”).
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the [Nation] if property is placed into trust for the UKB within the former
reservation boundaries of the [Nation].” Aplt.App. 297.
This conclusion of potential jurisdictional problems in the 2011 Decision
wholly fails to follow the dictates of 25 C.F.R. § 151.10. The Court correctly
found that the Secretary’s directive to the BIA that it was not to consider evidence
bearing on the issue before it constitutes arbitrary agency action. See, e.g., Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Ins. Co, 463 U.S. 29, 43 (1983); Comcast
Corp. v. FCC, 579 F.3d 1, 8 (D.C. Cir. 2009).
Fourth, the Secretary asserts Interior has a “long-held position that tribes
may share jurisdiction over certain parcels” and offered some examples of such
sharing of jurisdiction. Setting aside for purposes of this section only the hostility
that exists between the Cherokee Nation and the UKB, the examples of shared
jurisdiction given by the Secretary are not on point. In each such case but one, the
tribes involved share ownership of the land and thus have economic and political
incentives to cooperate. The Cherokee Nation and UKB do not share ownership of
the land at issue here so no comparable incentives will be present.
As for the Secretary’s reference to the Creek Nation and Thlopthlocco Tribal
Town, the public records show that the Creek Nation and the Creek Tribal Towns
are in constant conflict. See, e.g., Muscogee (Creek) Nation v. Muskogee Area
Director, 35 IBIA 27, 2000 WL 656498, at *4 (2000), (". . . this case is evidently
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only one piece of a complex and longstanding dispute between Appellant [Creek
Nation] and the Creek tribal towns."); Thlopthlocco Tribal Town v. Acting
Muskogee Area Director, 29 IBIA 241 (1996) on recon. 29 IBIA 301 (1996), and
Kialegee Tribal Town v. Muskogee Area Director, 19 IBIA 296 (1991) (Board
holds written consent required from Creek Nation before BIA could take land into
trust for any of the Creek tribal towns.); Kialegee Tribal Town v. Muskogee Area
Director, 26 IBIA 235 (1991) (Dispute on whether tribal town could contract a
federal program already included in the Creek Nation self-governance compact);
All of these disputes arise even in an environment where the Secretary has
declared that he cannot take land into trust for the Tribal Towns within the Creek
Nation reservation. Kialegee Tribal Town v. Muskogee Area Director, Bureau of
Indian Affairs, 19 IBIA at 298 (Trust application request by Kialegee Tribe “could
not be considered without the concurrence of the Nation . . . because [the land was]
located within the boundaries of the Nation’s former reservation.”).
The Court was correct in holding that the 2011 Decision ignored the
evidence before the Secretary and acted arbitrarily and capriciously in determining
that he could accept land in trust for the UKB Corporation.
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B. The BIA’s administrative-burden analysis was so
contrary to the available evidence so as to be arbitrary
and capricious
In the 2011 Decision, the BIA “express[ed] its concern that additional duties
associated with the newly acquired trust land may increase the workload of the
BIA, and that” the Region will not have the necessary funds to discharge the duties
that will arise as a result of this [Subject Tract] acquisition. Aplt.App. 298.
However, the BIA concluded that:
the Assistant Secretary has previously rejected this concern as
unsubstantiated and insignificant. In this 2009 Decision, the
Assistant Secretary stated: “Because the [former] Assistant Secretary
found [in his 2008 Decision that] the BIA could discharge the duties
associated with this trust acquisition and because the Regional
Director has not substantiated her decision, the [former] Assistant
Secretary’s finding stands.”
Therefore, consistent with the
Assistant Secretary’s 2008 Directive and 2009 Decision, the BIA
can discharge its duties in connection with this acquisition.
Aplt.App. 298 (all brackets in original) (emphasis added in bold)
Despite all the concerns arising from its day-to-day interactions with the
Nation and the UKB, the BIA had no choice but to acquiesce to the ASIA’s
determination that the BIA can discharge all its duties in relation to this
acquisition.
The District Court was correct in finding that the DOI’s dismissal of the
concerns raised by the Regional Office and the failure to explain the reasons for
ignoring those concerns was “arbitrary and capricious.” Aplt. App. 53.
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CONCLUSION
For the foregoing reasons, the judgment of the District Court should be
upheld.
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Respectfully submitted,
Doerner, Saunders, Daniel
& Anderson, L.L.P.
By: /s/David McCullough
David McCullough, OBA No. 10898
S. Douglas Dodd, OBA No. 2389
Two West Second Street, Suite 700
Tulsa, Oklahoma 74103-3117
Telephone: (918) 582-1211
Facsimile: (918) 925-5316
dmccullough@dsda.com
sddodd@dsda.com
Attorneys for The Cherokee Nation
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STATEMENT REGARDING ORAL ARGUMENT
The Cherokee Nation respectfully requests oral argument.

This case

concerns the Nation’s rights recognized under the 1866 Treaty to exercise
jurisdiction over lands within its Treaty Territory. The believes that oral argument
may be helpful to the Court in resolving this and other issues raised on appeal.
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STATUTORY AND REGULATORY ADDENDUM

TREATIES:
1835 Treaty with the Cherokee Nation

A-1

1846 Treaty with the Cherokee Nation

A-11
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