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STATEMENT IN SUPPORT OF PANEL REHEARING 

 The panel should grant rehearing because its decision misconstrued Section 3 

of the Oklahoma Indian Welfare Act (OIWA), 25 U.S.C. §5203, to permit the 

Secretary of the Interior to take land into trust for a tribal corporation established by 

an Oklahoma tribe that was not under federal jurisdiction when the 1934 Indian 

Reorganization Act (IRA) was enacted.   

Although the panel believed its interpretation was necessary to give the 1936 

OIWA meaning, it overlooked Congress’s central purpose in enacting that statute, 

which was to make available to the 28 then-existing Oklahoma tribes the full set of 

rights and privileges that had been secured to non-Oklahoma tribes under the 1934 

IRA.  The OIWA was necessary in order to correct the IRA’s express exclusion of 

Oklahoma tribes from some benefits of the IRA, see 25 U.S.C. §5118.  The panel’s 

reasoning that the OIWA has meaning only if it is read to grant the same rights or 

privileges to post-1934 tribes as those 28 pre-1934 tribes misapprehends the central 

purpose of the statute. 

Additionally, the panel misconstrued the Omnibus Consolidated and 

Emergency Supplemental Appropriations Act, 1999, Pub. L. No. 105-277, 112 Stat. 

2681 (1998) (1999 Appropriations Act), to implicitly repeal an unambiguous 

regulatory requirement that the Secretary obtain the consent of the Cherokee Nation 
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before taking land within the Nation’s boundaries into trust for another tribe, see 25 

C.F.R. §151.8. 

STATEMENT IN SUPPORT OF REHEARING EN BANC 

In the alternative, consideration by the full Court is necessary to correct a 

conflict between the panel decision and Supreme Court precedent.  The panel 

decision conflicts with Carcieri v. Salazar, 555 U.S. 379 (2009), which held that the 

Secretary may acquire trust land under Section 5 of the IRA only for Indian tribes 

that were “now under federal jurisdiction” when the IRA was enacted in 1934.  

Carcieri concluded that when a later statute incorporates Section 5—as the OIWA 

does here—it also incorporates this limitation.  Contrary to Carcieri, the panel 

interpreted the OIWA’s incorporation of Section 5 to avoid the “now under federal 

jurisdiction” limitation imposed by Carcieri.  Rehearing en banc is therefore 

necessary to maintain uniformity of the Court’s decisions.  

BACKGROUND AND PROCEEDINGS BELOW 

 The Cherokee Nation is a federally-recognized Indian tribe located in 

Oklahoma.  Indian Entities Recognized by and Eligible to Receive Services from the 

United States Bureau of Indian Affairs, 84 Fed. Reg. 1200, 1201 (Feb. 1, 2019).  It 

is party to the Treaty of New Echota, Dec. 29, 1835, 7 Stat. 478, and the Treaty of 

Washington, July 19, 1866, 14 Stat. 799.  In the 1830s the United States forced the 

Nation to remove from its homeland to present-day Oklahoma.  The 1835 and 1866 
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Treaties defined the boundaries of the Nation’s territory and guaranteed the Nation’s 

sovereign title and authority over those lands.  See Treaty of New Echota, arts. 2, 5; 

Treaty of Washington, arts. 26, 31.  Ever since, the Nation has resided and exercised 

governmental authority within its treaty-recognized boundaries.   

 The United Keetoowah Band of Cherokee (UKB Tribe) is a federally-

recognized Indian tribe located in Oklahoma.  See 84 Fed. Reg. at 1204.  Until 1946, 

the UKB Tribe existed only as a voluntary organization called the Keetoowah 

Society.  In 1937, the Department of the Interior rejected the Keetoowah Society’s 

petition to organize under Section 3 of OIWA because it was not a political entity. 

Solicitor’s Op., July 29, 1937, II Op. Sol. on Indian Affairs 774 (U.S.D.I. 1979).  In 

1946, Congress enacted legislation recognizing the UKB Tribe.  In 1950, Interior 

approved a corporate charter for the UKB Tribe to create the UKB Corporation. 

Aplt. App. 83-84. 

 The Subject Tract is a 76-acre parcel of land located in Tahlequah, Oklahoma, 

the Cherokee Nation’s capital, well within the Cherokee Nation’s 1835 and 1866 

Treaty boundaries. App. 3. 

The UKB Tribe purchased the Subject Tract in 2000 and asked the Secretary 

to acquire the land in trust under Section 5 of the IRA.  The Bureau of Indian Affairs 

(BIA) denied the application in 2006.  App. 3, 5.  Following an administrative appeal 

and a remand for reconsideration, the BIA in 2008 reaffirmed its denial of the UKB 
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Tribe’s application.  App. 5.  When UKB again appealed, the Assistant Secretary for 

Indian Affairs took original jurisdiction and eventually issued three decisions on 

UKB’s application.  App. 5.  Although the Assistant Secretary in June 2009 first 

determined that Interior had authority to take land into trust for the UKB Tribe under 

the IRA, he deferred a final decision “until the Department has developed a more 

comprehensive understanding of Carcieri,” which had recently been decided.  Aplt. 

App. 217-18.  But in his September 2010 decision, the Assistant Secretary suggested 

the UKB Tribe could circumvent Carcieri by having the land taken into trust for the 

UKB Corporation under Section 3 of the OIWA, instead of for the UKB Tribe under 

Section 5 of the IRA.  App. 5-6.  The UKB Tribe followed the Assistant Secretary’s 

suggestion and amended its application; three months later the Assistant Secretary 

determined the BIA should grant this request, and the BIA subsequently did so.  App. 

6 & n.4; Aplt. App. 291-92. 

 After the dismissal of an administrative appeal for want of jurisdiction, the 

Nation filed suit and both UKB entities intervened.  The district court granted the 

Nation injunctive relief requiring the BIA to consider Carcieri before acquiring the 

Subject Parcel and barring the BIA from acquiring the land without the Nation’s 

consent.  A panel of this Court reversed, finding consent unnecessary and Carcieri 

inapplicable. 
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ARGUMENT 

I. PANEL REHEARING IS NECESSARY BECAUSE THE PANEL 
MISCONSTRUED SECTION 3 OF THE OIWA AND THE 1999 
APPROPRIATIONS ACT. 

Panel rehearing is necessary when “a significant issue has been overlooked or 

misconstrued,” 10th Cir. R. 40.1(A); see also Fed. R. App. P. 40(a)(2), and there is 

a “demonstrable mistake” in the panel’s ruling.  U.S. v. Vasquez, 985 F.2d 491, 497 

(10th Cir. 1993).  Here, the panel’s opinion contains demonstrable mistakes that 

should be corrected on rehearing. 

A. The Panel Decision Incorrectly Interpreted Section 3 of the 
OIWA by Overlooking a Key Part of its Statutory Backdrop. 

The panel found that Section 3 of the OIWA: 

contemplated that “recognized tribe[s] or band[s] of Indians residing in 
Oklahoma” would take advantage of the right to incorporate and 
therefore have access to the “rights or privileges” provided by the IRA.  
It would be strange for Congress to purport to extend the benefits of the 
IRA to new groups only to have that extension immediately nullified if 
the group does not satisfy the IRA’s definition of “Indian.”  
 

App. 19 (emphasis added) (citation omitted).  The panel’s inference about what the 

OIWA “contemplated” was based on a mistaken understanding of the relationship 

between the OIWA, enacted in 1936, and the IRA, enacted two years earlier.  

Relying on this mistaken inference, the panel reasoned that, in Oklahoma, the 

Secretary is not required to apply the IRA as interpreted by the Supreme Court in 
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Carcieri.  App. 19.  This conclusion conflicts with the plain text of both the OIWA 

and the IRA, a key portion of which the panel overlooked. 

The 1934 IRA permitted Indian tribes to organize governments (in Section 

16), to charter tribal corporations (in Section 17) and to acquire land in trust through 

the Secretary (Section 5).  But Oklahoma was to be different.  Section 13 of the IRA 

named 28 then-existing Indian tribes in Oklahoma and specified that several 

provisions of the IRA (including Sections 16 and 17) would not apply to them.  25 

U.S.C. §5118.  The remaining sections of the IRA, including Section 5, would apply 

to the 28 Oklahoma tribes in the same manner as they applied to all non-Oklahoma 

tribes. 

The Supreme Court has closely parsed Section 5 of the IRA.  That section 

authorizes the Secretary to acquire land in trust “for the purpose of providing land 

for Indians,” with “[t]itle to any lands or rights acquired pursuant to this 

Act . . . taken in the name of the United States in trust for the Indian tribe or 

individual Indian for which the land is acquired . . . .”  Id. §5108 (emphasis added).  

“Indian,” as used in Section 5 and in the definition of “tribe” is “all persons of Indian 

descent who are members of any recognized Indian tribe now under Federal 

jurisdiction . . . .”  Id. §5129 (emphasis added).  The Court in Carcieri concluded 

that these provisions limit the Secretary’s Section 5 authority to take land into trust 
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only for tribes that were “under federal jurisdiction” in 1934, and not for later-

recognized tribes.  555 U.S. at 387-91.   

In 1936, just two years after the IRA, Congress enacted the OIWA to fill the 

gap that had been left for Oklahoma tribes by the exclusions listed in Section 13 of 

the IRA.  The first sentence of Section 3 of the OIWA provided Oklahoma tribes 

with a right to organize equivalent to the right provided to non-Oklahoma tribes in 

Section 16 of the IRA.  Compare 25 U.S.C. §5203, with id. §5123.  The second 

sentence of Section 3 provided Oklahoma tribes with a right to set up a business 

corporation equivalent to the right provided to non-Oklahoma tribes in Section 17 

of the IRA.  Compare 25 U.S.C. §5203, with id. §5124.  The third sentence further 

provided that such OIWA corporations could be vested with three types of powers: 

first, “any powers which may properly be vested in a body corporate under the laws 

of the State of Oklahoma”; second, “the right to participate in the revolving credit 

fund,” see id. §5113, and third—the clause at issue here—“any other rights or 

privileges secured to an organized Indian tribe under the [IRA].”  Id. §5203.   

To interpret a statute and ascertain congressional intent, this court “first 

turn[s] to the statute’s plain language . . . considering ‘both the specific context in 

which the word is used and the broader context of the statute as a whole.’”  In re 

Taylor, 899 F.3d 1126, 1129 (10th Cir. 2018) (internal citation omitted).  The plain 

meaning of Section 3 is that an Oklahoma tribal corporation may acquire only such 
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rights or privileges as are secured to other tribes “under the [IRA],” nothing more.  

Certainly nothing on the face of the OIWA purports to enlarge the scope of those 

“rights or privileges,” nor to authorize Oklahoma tribal corporations to acquire any 

greater rights than are conferred by the IRA. 

 That the Oklahoma tribes would be on an equal footing with other tribes is 

also evident from the relevant Senate report on the OIWA:  

Sections 3, 4, and 5 extend to the Oklahoma Indians the right to 
organize; to adopt constitutions; to receive charters; and to participate 
in loan funds and otherwise to enjoy the benefits or organization for 
general welfare purposes.  In other words, these sections will permit the 
Indians of Oklahoma to exercise substantially the same rights and 
privileges as those granted to Indians outside of Oklahoma by the 
Indian Reorganization Act of June 18, 1934.   
 

H.R. REP. NO. 74-2408, at 3 (1936) (emphasis added).  This report makes clear that 

Congress in the OIWA simply intended to remove the Oklahoma carve-out that had 

initially been created by Section 13 of the IRA.  

The panel concluded that Section 3 of the OIWA would be a “nulli[ty],” App. 

19, unless tribal corporations chartered by post-1934 tribes, like UKB Corporation, 

have the right to take land into trust.   But far from rendering Section 3 a “nulli[ty],” 

the text confers substantial rights on Oklahoma tribal corporations chartered by the 

28 then-existing Oklahoma tribes named in Section 13 of the IRA—tribes which 

were obviously in existence at the time the IRA was passed but which had been 

denied, by virtue of Section 13, the right to charter tribal corporations under Section 
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17.  The OIWA restored that right and authorized such corporations to acquire the 

“other rights or privileges” secured to tribes under the IRA.  Since these corporations 

would be chartered by pre-1934 tribes, they are comfortably within the temporal 

limitation the Supreme Court later announced in Carcieri for acquiring trust land 

under Section 5.  See 555 U.S. at 391.  For that reason alone, Section 3’s 

authorization for Oklahoma tribal corporations to acquire trust lands is not a 

“nulli[ty],” even if it does not extend to the corporations chartered by post-1934 

tribes.  

The OIWA’s impact on post-1934 tribes, like UKB Tribe, is different.  While 

Section 3 of the OIWA grants such tribes a right to organize and to charter tribal 

corporations, such corporate charters can only adopt the “rights or privileges” 

secured under the IRA, and no more.  And the right to acquire trust land under the 

IRA is constrained by Carcieri to apply only to tribes under federal jurisdiction in 

1934, and to their tribal corporations.  Id.  Other than this trust land limitation, 

Section 3 confers on such “new” tribes (and their corporations) all of the other IRA 

“rights or privileges” unaffected by Carcieri.  And for that reason, too, the OIWA is 

hardly a “nulli[ty].”     

The panel found this statutory scheme “strange” because the panel 

misunderstood it as simultaneously granting and nullifying rights.  App. 19.  But 

against the backdrop of Section 13 of the IRA, Section 3 of the OIWA makes perfect 
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sense: it effectively extended additional IRA rights and privileges to the 28 then-

existing Oklahoma tribes whose IRA rights had been truncated by the Section 13 

exclusions, and it made available IRA rights and privileges to any new Oklahoma 

tribes and their corporations.  While the “rights or privileges” of such tribal 

corporations are limited to those conferred by the IRA and specified in the 

corporation’s charter, that hardly makes the statutory scheme “strange” when 

considered in relation to Section 13 of the IRA. 

 The OIWA thus has ample effect without enlarging its meaning to grant tribal 

corporations chartered by post-1934 Oklahoma tribes a right to take land in trust that 

no post-1934 tribe outside Oklahoma enjoys.  Certainly nothing in the plain language 

of the OIWA compels such a reading, which would itself be strange given 

Congress’s stated intent that Oklahoma tribes would “exercise substantially the same 

rights and privileges as those granted to Indians outside of Oklahoma.”  H.R. REP. 

NO. 74-2408, at 3.  In sum, just as Carcieri instructs that post-1934 tribes and their 

tribal corporations outside Oklahoma have no right to acquire trust land under the 

IRA, the same is true for post-1934 tribes and their tribal corporations in Oklahoma 

formed under the OIWA.  Given that the text and legislative history lack any 

indication Congress intended the OIWA to confer rights on Oklahoma tribal 

corporations that are superior to those of non-Oklahoma tribes, the panel should not 

have interpreted it to create such a result. 
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B. The Panel Decision Incorrectly Interpreted the 1999 
Appropriations Act to Repeal the Regulation Requiring Nation 
Consent to Trust Land Acquisitions Within the Nation’s 
Boundaries. 

The panel also erred in construing the 1999 Appropriations Act.  An earlier 

1992 appropriations rider provided that “[no] funds [shall] be used to take land into 

trust within the boundaries of the original Cherokee territory in Oklahoma without 

the consent of the Cherokee Nation.”  Department of the Interior and Related 

Agencies Appropriations Act, 1992, Pub. L. No. 102-154, 105 Stat. 990, 1004 (1991) 

(1992 Rider).  The 1999 Appropriations Act amended the 1992 Rider to say that “no 

funds shall be used to take land into trust within the boundaries of the original 

Cherokee territory in Oklahoma without consultation with the Cherokee Nation.”  

112 Stat. at 2681-246.   

The panel found that because the 1999 Appropriations Act expressly overrode 

the 1992 Rider, it must have implicitly also carved out a Cherokee Nation-specific 

“exception” to a separate and independent regulation that was never mentioned in 

either rider.  App. 21-22.  That regulation, 25 C.F.R. §151.8, provides that “[a]n 

individual Indian or tribe may acquire land in trust status on a reservation other than 

its own only when the governing body of the tribe having jurisdiction over such 

reservation consents in writing to the acquisition . . . .” (Emphasis added).  The panel 

reasoned that this regulation was no longer applicable to the Cherokee Nation by 

reciting that “when a statute and a regulation are in conflict, the statute ‘renders the 
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regulation which is in conflict with it void and unenforceable.’”  App. 21-22.  But 

the panel erred for two reasons.   

First, the 1999 Appropriations Act and Section 151.8 do not conflict.  To 

require the Secretary to consult with the Nation before spending money to take land 

that is within the Nation’s boundaries into trust for another tribe—a lengthy and 

“exacting” application process, App. 23—does not conflict with also requiring the 

Secretary to obtain the Nation’s consent before such an acquisition is finalized.  The 

two requirements work in tandem to condition the Secretary’s authority in different 

ways at different stages of the administrative process.  So understood, these 

provisions are entirely consistent with one another:  it makes perfect sense for the 

Department first to consult with a tribe on a proposed trust acquisition within its 

boundaries by another tribe, so that the tribe’s ultimate consent is informed and 

meaningful.  If anything, the 1999 Appropriations Act rationalized the process by 

eliminating the redundancy that existed between the consent requirement of the 

regulation and the duplicative consent requirement of the 1992 Rider.  Far from 

creating a conflict, the imposition of a consultation requirement as a precondition to 

a consent requirement made the scheme more efficient. 

Second, although the panel accurately observed that by passing the 1999 

Appropriations Act, “Congress’s intent to modify the law is clear,” App. 22 n.16, 

the panel misapprehended Congress’s intent toward the existing regulation.  
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Nowhere did Congress indicate that the 1999 Appropriations Act was intended to 

modify, much less implicitly repeal, any law or any regulation other than the 1992 

Rider, and it was error for the panel to find such a repeal, particularly where the 

purported repeal was in an appropriations bill, not a substantive statute.  See U.S. v. 

Will, 449 U.S. 200, 221-22 (1980) (noting presumption against repeals by 

implication “applies with especial force” to appropriations bills); TVA v. Hill, 437 

U.S. 153, 190 (1978) (concluding presumption “applies with even greater force 

when the claimed repeal rests solely on an Appropriations Act”).  The 1999 

Appropriations Act said nothing about 25 C.F.R. §151.8, which not only implements 

the Secretary’s authority under a different statute, but long predates the 1992 

Appropriations Act.  See Land Acquisitions, 45 Fed. Reg. 62,034, 62,036-37 (Sept. 

18, 1980) (promulgating original version of 25 C.F.R. §151.8 under 25 U.S.C. §465 

(now 25 U.S.C. § 5108)).  Had Congress intended the 1999 Appropriations Act to 

reach beyond the 1992 Rider and also amend or repeal earlier regulations 

promulgated to implement other statutory provisions, it could easily have said so.  

But it did not.  See Morton v. Mancari, 417 U.S. 535, 549-50 (1974) (disfavoring 

statutory interpretation that would implicitly repeal longstanding executive Indian 

policy).        

The panel should grant rehearing to correct its erroneous interpretation of the 

1999 Appropriations Act. 
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II. EN BANC REHEARING IS NECESSARY BECAUSE THE PANEL’S 
DECISION CONFLICTS WITH CARCIERI. 

If the panel does not grant rehearing, then rehearing en banc is “necessary to 

secure and maintain uniformity of the court’s decisions,” Fed. R. App. P. 

35(b)(1)(A); see also 10th Cir. R. 35.1(A), by correcting the direct conflict between 

the panel opinion and the Supreme Court’s controlling decision in Carcieri 

concerning the proper interpretation of the IRA, as well as statutes that incorporate 

provisions of the IRA.  Carcieri, 555 U.S. 379.   

Contrary to Carcieri, the panel decision opens the door to the Secretary 

acquiring land in trust under Section 3 of the OIWA for tribal corporations created 

by tribes that were not “now under federal jurisdiction” in 1934.  Cf. 555 U.S. at 

382.  The panel theory is that such corporations should be able to benefit from this 

particular IRA “right[] or privilege[]” without regard to when the tribe came under 

federal jurisdiction.  App. 19.  But the OIWA only incorporates the “rights or 

privileges” defined in the IRA itself, and the Supreme Court in Carcieri made plain 

that those “rights or privileges” allow the Secretary to take land into trust only for 

tribes that were under federal jurisdiction in 1934.  555 U.S. at 382.  As the panel 

and the district court acknowledged, Section 3 of the OIWA contains no stand-alone 

grant of authority to take land into trust; such authority exists only by “using OIWA 

and the IRA in tandem.”  App. 18.  The IRA is the substantive source of the rights 

conferred by the OIWA; the OIWA simply does not confer rights broader than those 
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granted by the IRA. See 25 U.S.C. §5203. In concluding otherwise, the panel’s 

decision creates an Oklahoma-sized conflict with Carcieri by construing the IRA, 

as incorporated into the OIWA, to mean precisely the opposite of what the Supreme 

Court in Carcieri interpreted that very same Act to mean. 

The fact that the OIWA incorporates the IRA by reference does not change 

this result, as the Supreme Court expressly found in Carcieri.  There, the Court 

concluded that a provision of the Indian Land Consolidation Act (ILCA), 25 U.S.C. 

§2202, which extended the rights and privileges of Section 5 of the IRA “to all tribes

notwithstanding the provisions of [25 U.S.C. §5125],”1 was not an independent grant 

of authority to take land into trust, and “does not expand the power set forth in 

[Section 5 of the IRA] . . . [nor] alter the definition of ‘Indian’ in [§5129], which is 

limited to members of tribes that were under federal jurisdiction in 1934.”  555 U.S 

at 394 (emphasis added).   

The same reasoning applies here.  Just like the ILCA, the OIWA made Section 

5’s rights or privileges available to entities that did not have them before—

specifically, Oklahoma tribal corporations.  However, in incorporating Section 5’s 

rights or privileges, the OIWA did not purport to expand them, did not enlarge the 

Secretary’s power to take land into trust “for the purpose of providing land for 

1 This provision, Section 18 of the IRA, exempted tribes from the IRA where a 
majority of members voted against being included.
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Indians,” and did not modify the IRA’s definition of “Indian.”  Although the panel 

suggested that the OIWA independently grants authority for the Secretary to take 

land into trust under the IRA’s Section 5 procedures, App. 18-19, the Supreme 

Court’s assessment of the ILCA in Carcieri completely forecloses that result.2    

Rehearing en banc is therefore necessary to correct these conflicts with 

controlling Supreme Court precedent. 

2 The D.C. Circuit reached the same conclusion when considering another 
aspect of the OIWA in Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1444 
(D.C. Cir. 1988).  There, the court held that the first sentence of Section 3 of the 
OIWA (the tribal government provision) did grant broader rights than the IRA, by 
reasoning that “[i]f Congress had intended the tribal government provision to be 
identical to that in the IRA, it could have included a direct reference to the IRA in 
that provision as it did in the corporate charter provision.”  Id. (emphasis added).  
The “corporate charter provision” is the provision at issue here, which supports the 
conclusion that by directly incorporating the language of the IRA, Congress intended 
the corporate charter provision of the OIWA, including the rights it confers, “to be 
identical to that in the IRA.”  
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CONCLUSION 

For the forgoing reasons, this petition should be granted. 

Respectfully submitted, 
October 18, 2019 

/s/ Lloyd B. Miller 
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ADDENDUM 
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STATUTORY PROVISIONS 

Indian Reorganization Act of June 18, 1934 

ch. 576, 48 Stat. 984, as amended 

§ 4 (25 U.S.C. § 5107) 
Except as provided in this Act, no sale, devise, gift, exchange, or other transfer of 
restricted Indian lands or of shares in the assets of any Indian tribe or corporation 
organized under this Act shall be made or approved: Provided, That such lands or 
interests may, with the approval of the Secretary of the Interior, be sold, devised, 
or otherwise transferred to the Indian tribe in which the lands or shares are located 
or from which the shares were derived, or to a successor corporation: Provided 
further, That, subject to section 8(b) of the American Indian Probate Reform Act of 
2004 (Public Law 108-374; 25 U.S.C. 2201 note), lands and shares described in the 
preceding proviso shall descend or be devised to any member of an Indian tribe or 
corporation described in that proviso or to an heir or lineal descendant of such a 
member in accordance with the Indian Land Consolidation Act (25 U.S.C. 2201 et 
seq.), including a tribal probate code approved, or regulations promulgated under, 
that Act: Provided further, That the Secretary of the Interior may authorize any 
voluntary exchanges of lands of equal value and the voluntary exchange of shares 
of equal value whenever such exchange, in the judgment of the Secretary, is 
expedient and beneficial for or compatible with the proper consolidation of Indian 
lands and for the benefit of cooperative organizations. 

§ 5 (25 U.S.C. § 5108) 
The Secretary of the Interior is authorized, in his discretion, to acquire, through 
purchase, relinquishment, gift, exchange, or assignment, any interest in lands, 
water rights, or surface rights to lands, within or without existing reservations, 
including trust or otherwise restricted allotments, whether the allottee be living or 
deceased, for the purpose of providing land for Indians. 

For the acquisition of such lands, interests in lands, water rights, and surface rights, 
and for expenses incident to such acquisition, there is authorized to be 
appropriated, out of any funds in the Treasury not otherwise appropriated, a sum 
not to exceed $2,000,000 in any one fiscal year: Provided, That no part of such 
funds shall be used to acquire additional land outside of the exterior boundaries of 
Navajo Indian Reservation for the Navajo Indians in Arizona, nor in New Mexico, 
in the event that legislation to define the exterior boundaries of the Navajo Indian 
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Reservation in New Mexico, and for other purposes, or similar legislation, 
becomes law. 

The unexpended balances of any appropriations made pursuant to this section shall 
remain available until expended. 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 
(69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name of the 
United States in trust for the Indian tribe or individual Indian for which the land is 
acquired, and such lands or rights shall be exempt from State and local taxation.  

§ 7 (25 U.S.C. § 5110) 
The Secretary of the Interior is hereby authorized to proclaim new Indian 
reservations on lands acquired pursuant to any authority conferred by this Act, or 
to add such lands to existing reservations: Provided, That lands added to existing 
reservations shall be designated for the exclusive use of Indians entitled by 
enrollment or by tribal membership to residence at such reservations. 

§ 13 (25 U.S.C. § 5118) 
The provisions of this Act shall not apply to any of the Territories, colonies, or 
insular possessions of the United States, except that sections 9, 10, 11, 12, and 16 
shall apply to the Territory of Alaska: Provided, That sections 4, 7, 16, 17, and 18 
of this Act shall not apply to the following-named Indian tribes, the members of 
such Indian tribes, together with members of other tribes affiliated with such 
named tribes located in the State of Oklahoma, as follows: Cheyenne, Arapaho, 
Apache, Comanche, Kiowa, Caddo, Delaware, Wichita, Osage, Kaw, Otoe, 
Tonkawa, Pawnee, Ponca, Shawnee, Ottawa, Quapaw, Seneca, Wyandotte, Iowa, 
Sac and Fox, Kickapoo, Pottawatomi, Cherokee, Chickasaw, Choctaw, Creek, and 
Seminole. Section 4 of this Act shall not apply to the Indians of the Klamath 
Reservation in Oregon.  

§ 16 (25 U.S.C § 5123) 
(a) Adoption; effective date 

Any Indian tribe shall have the right to organize for its common welfare, and may 
adopt an appropriate constitution and bylaws, and any amendments thereto, which 
shall become effective when-- 
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(1) ratified by a majority vote of the adult members of the tribe or tribes at a 
special election authorized and called by the Secretary under such rules and 
regulations as the Secretary may prescribe; and 

(2) approved by the Secretary pursuant to subsection (d) of this section. 

(b) Revocation 

Any constitution or bylaws ratified and approved by the Secretary shall be 
revocable by an election open to the same voters and conducted in the same 
manner as provided in subsection (a) of this section for the adoption of a 
constitution or bylaws. 

(c) Election procedure; technical assistance; review of proposals; notification of 
contrary-to-applicable law findings 

(1) The Secretary shall call and hold an election as required by subsection 
(a) of this section-- 

(A) within one hundred and eighty days after the receipt of a tribal 
request for an election to ratify a proposed constitution and bylaws, or 
to revoke such constitution and bylaws; or 

(B) within ninety days after receipt of a tribal request for election to 
ratify an amendment to the constitution and bylaws. 

(2) During the time periods established by paragraph (1), the Secretary 
shall-- 

(A) provide such technical advice and assistance as may be requested 
by the tribe or as the Secretary determines may be needed; and 

(B) review the final draft of the constitution and bylaws, or 
amendments thereto to determine if any provision therein is contrary 
to applicable laws. 

(3) After the review provided in paragraph (2) and at least thirty days prior 
to the calling of the election, the Secretary shall notify the tribe, in writing, 
whether and in what manner the Secretary has found the proposed 
constitution and bylaws or amendments thereto to be contrary to applicable 
laws. 

(d) Approval or disapproval by Secretary; enforcement 
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(1) If an election called under subsection (a) of this section results in the 
adoption by the tribe of the proposed constitution and bylaws or 
amendments thereto, the Secretary shall approve the constitution and bylaws 
or amendments thereto within forty-five days after the election unless the 
Secretary finds that the proposed constitution and bylaws or any 
amendments are contrary to applicable laws. 

(2) If the Secretary does not approve or disapprove the constitution and 
bylaws or amendments within the forty-five days, the Secretary’s approval 
shall be considered as given. Actions to enforce the provisions of this section 
may be brought in the appropriate Federal district court. 

(e) Vested rights and powers; advisement of presubmitted budget estimates 

In addition to all powers vested in any Indian tribe or tribal council by existing 
law, the constitution adopted by said tribe shall also vest in such tribe or its tribal 
council the following rights and powers: To employ legal counsel; to prevent the 
sale, disposition, lease, or encumbrance of tribal lands, interests in lands, or other 
tribal assets without the consent of the tribe; and to negotiate with the Federal, 
State, and local governments. The Secretary shall advise such tribe or its tribal 
council of all appropriation estimates or Federal projects for the benefit of the tribe 
prior to the submission of such estimates to the Office of Management and Budget 
and the Congress. 

(f) Privileges and immunities of Indian tribes; prohibition on new regulations 

Departments or agencies of the United States shall not promulgate any regulation 
or make any decision or determination pursuant to the Act of June 18, 1934 (25 
U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, with 
respect to a federally recognized Indian tribe that classifies, enhances, or 
diminishes the privileges and immunities available to the Indian tribe relative to 
other federally recognized tribes by virtue of their status as Indian tribes. 

(g) Privileges and immunities of Indian tribes; existing regulations 

Any regulation or administrative decision or determination of a department or 
agency of the United States that is in existence or effect on May 31, 1994, and that 
classifies, enhances, or diminishes the privileges and immunities available to a 
federally recognized Indian tribe relative to the privileges and immunities available 
to other federally recognized tribes by virtue of their status as Indian tribes shall 
have no force or effect. 

Appellate Case: 17-7042     Document: 010110246978     Date Filed: 10/18/2019     Page: 29 



26 
 

(h) Tribal sovereignty 

Notwithstanding any other provision of this Act-- 

(1) each Indian tribe shall retain inherent sovereign power to adopt 
governing documents under procedures other than those specified in this 
section; and 

(2) nothing in this Act invalidates any constitution or other governing 
document adopted by an Indian tribe after June 18, 1934, in accordance with 
the authority described in paragraph (1). 

§ 17 (25 U.S.C. § 5124) 
The Secretary of the Interior may, upon petition by any tribe, issue a charter of 
incorporation to such tribe: Provided, That such charter shall not become operative 
until ratified by the governing body of such tribe. Such charter may convey to the 
incorporated tribe the power to purchase, take by gift, or bequest, or otherwise, 
own, hold, manage, operate, and dispose of property of every description, real and 
personal, including the power to purchase restricted Indian lands and to issue in 
exchange therefor interests in corporate property, and such further powers as may 
be incidental to the conduct of corporate business, not inconsistent with law; but no 
authority shall be granted to sell, mortgage, or lease for a period exceeding twenty-
five years any trust or restricted lands included in the limits of the reservation. Any 
charter so issued shall not be revoked or surrendered except by Act of Congress.  

§ 18 (25 U.S.C § 5125) 
This Act shall not apply to any reservation wherein a majority of the adult Indians, 
voting at a special election duly called by the Secretary of the Interior, shall vote 
against its application. It shall be the duty of the Secretary of the Interior, within 
one year after June 18, 1934, to call such an election, which election shall be held 
by secret ballot upon thirty days’ notice.  

§ 19 (25 U.S.C. § 5129) 
The term “Indian” as used in this Act shall include all persons of Indian descent 
who are members of any recognized Indian tribe now under Federal jurisdiction, 
and all persons who are descendants of such members who were, on June 1, 1934, 
residing within the present boundaries of any Indian reservation, and shall further 
include all other persons of one-half or more Indian blood. For the purposes of this 
Act, Eskimos and other aboriginal peoples of Alaska shall be considered Indians. 
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The term “tribe” wherever used in this Act shall be construed to refer to any Indian 
tribe, organized band, pueblo, or the Indians residing on one reservation. The 
words “adult Indians” wherever used in this Act shall be construed to refer to 
Indians who have attained the age of twenty-one years.  

Oklahoma Indian Welfare Act of June 26, 1936 

ch. 831, 49 Stat. 1967 

§ 3 (25 U.S.C § 5203) 
Any recognized tribe or band of Indians residing in Oklahoma shall have the right 
to organize for its common welfare and to adopt a constitution and bylaws, under 
such rules and regulations as the Secretary of the Interior may prescribe. The 
Secretary of the Interior may issue to any such organized group a charter of 
incorporation, which shall become operative when ratified by a majority vote of 
the adult members of the organization voting: Provided, however, That such 
election shall be void unless the total vote cast be at least 30 per centum of those 
entitled to vote. Such charter may convey to the incorporated group, in addition to 
any powers which may properly be vested in a body corporate under the laws of 
the State of Oklahoma, the right to participate in the revolving credit fund and to 
enjoy any other rights or privileges secured to an organized Indian tribe under the 
Act of June 18, 1934 (48 Stat. 984): Provided, That the corporate funds of any such 
chartered group may be deposited in any national bank within the State of 
Oklahoma or otherwise invested, utilized, or disbursed in accordance with the 
terms of the corporate charter.  

Department of the Interior and Related Agencies Appropriations Act of 1992 

Pub. L. No. 102-154, 105 Stat. 990, 1004 (1991) [excerpt] 

. . . . Provided further, That until such time as legislation is enacted to the contrary, 
none of the funds appropriated in this or any other Act for the benefit of Indians 
residing within the jurisdictional service area of the Cherokee Nation of Oklahoma 
shall be expended by other than the Cherokee Nation, nor shall any funds be used 
to take land into trust within the boundaries of the original Cherokee territory in 
Oklahoma without the consent of the Cherokee Nation . . . . 
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Omnibus Consolidated and Emergency Supplemental Appropriations  
Act of 1999 

Pub. L. No. 105-277, 112 Stat. 2681, 2681-246 (1998) [excerpt] 

. . . . Provided further, That the sixth proviso under Operation of Indian Programs 
in Public Law 102–154, for the fiscal year ending September 30, 1992 (105 Stat. 
1004), is hereby amended to read as follows: “Provided further, That until such 
time as legislation is enacted to the contrary, no funds shall be used to take land 
into trust within the boundaries of the original Cherokee territory in Oklahoma 
without consultation with the Cherokee Nation[].” 
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REGULATORY PROVISIONS 

25 C.F.R. § 151.8 (2019) 

An individual Indian or tribe may acquire land in trust status on a reservation other 
than its own only when the governing body of the tribe having jurisdiction over 
such reservation consents in writing to the acquisition; provided, that such consent 
shall not be required if the individual Indian or the tribe already owns an undivided 
trust or restricted interest in the parcel of land to be acquired. 
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_________________________________ 

Before MATHESON, MCHUGH, and EID, Circuit Judges. 
_________________________________ 

EID, Circuit Judge. 
_____________________________________ 

Intervenor-Appellant the United Keetoowah Band of Cherokee Indians in 

Oklahoma (UKB) is a federally recognized Indian tribe located in eastern Oklahoma.  

The UKB are descended from the historical Cherokee Indian tribe.  In 2000, the UKB 

purchased an undeveloped 76-acre parcel of land near Tahlequah, Oklahoma, with the 

intention of developing it into a tribal and cultural center (Subject Tract, or Subject 

Parcel).  The Subject Parcel sits entirely within the boundaries of the former reservation 

of Appellees the Cherokee Nation of Oklahoma (Nation).  In 2004, the UKB submitted 

an application to the Department of the Interior’s Bureau of Indian Affairs (BIA), 

requesting the BIA take the Subject Parcel into trust, thereby formally establishing a 

UKB tribal land base.  The Nation opposed the application.  After seven years of review, 

the BIA approved the UKB’s application. 

The Nation sued Department of the Interior and BIA officials, with the UKB 

intervening as defendants, challenging the BIA’s decision on several fronts.  The district 

court found in favor of the Nation, determining that the BIA’s decision to take the 

Subject Parcel into trust was “arbitrary and capricious, an abuse of discretion, and 

otherwise not in accordance with law.”  Op. at 19.  Among other holdings, the district 

court concluded that: (1) the BIA must obtain Nation consent before taking the Subject 

Parcel into trust; (2) the BIA’s analysis of two of its regulations as applied to the UKB 
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application was arbitrary and capricious; and (3) the BIA must consider whether the UKB 

meets the Indian Reorganization Act (IRA)’s definition of “Indian” in light of the 

Supreme Court case Carcieri v. Salazar, 555 U.S. 379 (2009).  Op. at 19.  Accordingly, 

the district court enjoined the Secretary of the Interior from accepting the Subject Parcel 

into trust.   

Because the district court’s order was a final decision, we have jurisdiction over 

this appeal, pursuant to 28 U.S.C. § 1291.  We hold that the Secretary of the Interior has 

authority to take the Subject Parcel into trust under section 3 of the Oklahoma Indian 

Welfare Act of 1936 (OIWA), 25 U.S.C. § 5203.1  The BIA was therefore not required to 

consider whether the UKB meets the IRA’s definition of “Indian.”  Nor was the BIA 

required to obtain the Nation’s consent before taking the land into trust.  We also hold 

that the BIA’s application of its regulations was not arbitrary and capricious.  

Accordingly, we reverse the district court and vacate the injunction preventing the 

Secretary from taking the Subject Parcel into trust. 

I. 

A. 

 The subject of this litigation is the UKB’s 2004 application to the BIA, Eastern 

Oklahoma Region (Region) to acquire the Subject Tract into trust.2  The application’s 

                                              
1 This section was located at 25 U.S.C. § 503 during the BIA’s consideration of 

the UKB Corporation’s application.  For clarity’s sake, all references will be to the 
statute’s current location. 

2 Acquiring land into trust “is one of the most important functions [the Department 
of the] Interior undertakes on behalf of the tribes,” and “is essential to tribal self-
determination.”  U.S. Department of the Interior, Indian Affairs, Fee To Trust, 
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road to eventual acceptance featured many twists and turns, which we outline here.  First, 

the Region denied the application in April 2006.  Aplt. App. 159.  The UKB appealed 

that decision to the Interior Board of Indian Appeals (IBIA).  On April 5, 2008 the 

Assistant Secretary for Indian Affairs (Assistant Secretary) directed the Region to request 

a remand from the IBIA to reconsider the application in light of findings made by the 

Assistant Secretary (2008 Directive).  Aplt. App. 171.  The Region requested the remand 

and the IBIA complied, vacating the Region’s 2006 denial of the application. 

 After reconsideration, the Region denied the application a second time on August 

6, 2008.  Aplt. App. 310.  Again, the UKB appealed the decision to the IBIA.  At this 

juncture, the Assistant Secretary assumed jurisdiction over the appeal pursuant to 25 

C.F.R. § 2.20(c).  The Assistant Secretary issued three decisions, dated June 24, 2009 

(June 2009 Decision), July 30, 2009 (July 2009 Decision), and September 10, 2010 (2010 

Decision), explaining why he found the Region’s reasoning to be flawed.  Aplt. App. 

214, 229, and 270.  The effect of the three decisions was to vacate the Region’s denial of 

the application and remand to the Region for reconsideration consistent with the Assistant 

Secretary’s findings.          

 In the 2010 Decision, the Assistant Secretary determined that the UKB should be 

allowed to amend its application to invoke alternative authority for the acquisition of the 

                                              
https://www.bia.gov/bia/ots/fee-to-trust (last visited August 22, 2019).  The UKB intends 
to turn the Subject Parcel into a tribal land base, and asserts that “it is essential for such a 
land base to be held in trust so that tribal governmental and self-determination activities 
can be guaranteed for future Keetoowah members.”  Aplt. App. 63 (UKB Land Into Trust 
Application).   
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Subject Parcel into trust.  Aplt. App. 272.  Accordingly, the UKB amended its application 

to request that the Subject Parcel be taken into trust: (1) for the UKB Corporation, rather 

than the UKB tribe; and (2) pursuant to section 3 of OIWA, 25 U.S.C. § 5203, rather than 

section 5 of the IRA, 25 U.S.C. § 5108.3  Aplt. App. 291.  The Assistant Secretary sent a 

letter dated January 21, 2011 to the UKB clarifying additional matters pertaining to the 

application (2011 Letter).  Aplt. App. 289.  

B. 

On May 21, 2011, the Region issued its decision granting the UKB’s amended 

application (2011 Decision).  Aplt. App. 291.  The 2011 Decision incorporated by 

reference the Assistant Secretary’s 2008 Directive, June 2009 Decision, July 2009 

Decision, 2010 Decision, and 2011 Letter.  Aplt. App. 292.  The BIA’s relevant findings 

were as follows.4 

 The BIA found that statutory and regulatory authority permitted the Secretary to 

take land into trust for the UKB.  25 C.F.R. § 151.3(a) permits the Secretary to take land 

into trust if the application satisfies one of three listed criteria.5  The BIA determined that 

                                              
3 This section was previously located at 25 U.S.C. § 465.  Again, we cite to the 

current location. 
4 Some clarification of the agency relationships may be in order before describing 

the 2011 Decision.  The Regional offices (in this case, the Eastern Oklahoma Region) 
conduct the initial review and adjudication of land-into-trust applications in their 
jurisdictions.  When, as here, the Assistant Secretary assumes jurisdiction over the appeal 
of the Region’s decision, the Assistant Secretary is authorized to make findings that are 
binding on the Region on remand.  See 25 C.F.R. § 2.20(c).  In the 2011 Decision, the 
Region often expressed disagreement with the Assistant Secretary’s findings, while 
acknowledging that it was bound by those findings.  Therefore, we ascribe the holdings 
of the 2011 Decision to the BIA as a whole, not the Region.     

5 The regulation provides: 
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section 151.3(a)(2) applied because the UKB owned the Subject Tract in fee; and section 

151.3(a)(3) applied because the Assistant Secretary found that the UKB had a need for 

the Subject Tract to be taken into trust so that the UKB may exercise jurisdiction over it, 

thus facilitating tribal self-determination.  Aplt. App. 292.  Additionally, the BIA found 

that “Section 3 of the OIWA . . . implicitly authorizes the Secretary to take land into trust 

for the UKB Corporation.”  Id.  The BIA found this implicit authority in the following 

language of OIWA: “Such charter [of incorporation] may convey to the incorporated 

group, in addition to any powers which may properly be vested in a body corporate under 

the laws of the State of Oklahoma, the right . . . to enjoy any other rights or privileges 

secured to an organized Indian tribe under the [IRA].”  25 U.S.C. § 5203 (emphasis 

added).  Because section 5 of the IRA authorizes the Secretary of the Interior to take land 

into trust “for the purpose of providing land for Indians,” 25 U.S.C. § 5108, OIWA’s 

                                              
Land not held in trust or restricted status may only be acquired for an 

individual Indian or a tribe in trust status when such acquisition is authorized 
by an act of Congress. No acquisition of land in trust status, including a 
transfer of land already held in trust or restricted status, shall be valid unless 
the acquisition is approved by the Secretary. 

(a) Subject to the provisions contained in the acts of Congress 
which authorize land acquisitions, land may be acquired for a tribe in 
trust status: 

(1) When the property is located within the exterior 
boundaries of the tribe’s reservation or adjacent thereto, or within a 
tribal consolidation area; or 

(2) When the tribe already owns an interest in the land; or 
(3) When the Secretary determines that the acquisition of the 

land is necessary to facilitate tribal self-determination, economic 
development, or Indian housing.  

25 C.F.R. § 151.3. 
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reference to the IRA implicitly grants the Secretary authority to take land into trust for 

incorporated Oklahoma tribal groups (like the UKB). 

 Next, the BIA determined that consultation with, rather than the consent of, the 

Nation is required before the Secretary may take land into trust for the UKB Corporation.  

BIA regulations stipulate that an Indian tribe “may acquire land in trust status on a 

reservation other than its own only when the governing body of the tribe having 

jurisdiction over such reservation consents in writing to the acquisition . . . .”  25 C.F.R. § 

151.8 (emphasis added).  It is undisputed that the Subject Tract is entirely within the 

former reservation of the Nation.  But the BIA concluded that Congress overrode the 

consent requirement of section 151.8 with respect to lands within the boundaries of the 

former Cherokee reservation when it passed the Interior and Related Agencies 

Appropriations Act of 19996 (1999 Appropriations Act).  The 1999 Appropriations Act 

provides: “until such time as legislation is enacted to the contrary, no funds shall be used 

to take land into trust within the boundaries of the original Cherokee territory in 

Oklahoma without consultation with the Cherokee Nation.”  112 Stat. 2681-246 

(emphasis added).  The BIA determined that the 1999 Appropriations Act replaced the 

consent requirement with a consultation requirement in these circumstances, and the 

consultation requirement was satisfied when it solicited comments from the Nation in 

2005 in connection with the UKB’s initial application.  Aplt. App. 293. 

                                              
6 Omnibus Consolidated and Emergency Supplemental Appropriations Act, 1999, 

Pub. L. No. 105-277, 112 Stat. 2681 (1998). 
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 The BIA next evaluated whether the application satisfied the criteria established 

by 25 C.F.R. § 151.10.7  At issue in this appeal are the BIA’s findings regarding 

subsections (f) and (g). Subsection (f) concerns whether jurisdictional problems may arise 

if the application were granted.  The Region concluded that “it is clear that both the UKB 

and the [Nation] would assert jurisdiction over the subject property if it were taken in 

trust.”  Aplt. App. at 297.  The Region noted that it had “twice previously concluded that 

the potential for jurisdictional problems between the Cherokee Nation and the UKB is of 

utmost concern and weighed heavily against approval of the acquisition.”  Id.  In contrast, 

the Assistant Secretary had determined that: (1) the Nation did not have exclusive 

jurisdiction over the Subject Tract; (2) the UKB had a right to assert jurisdiction over its 

tribal lands; and (3) that “the perceived jurisdictional conflicts between the UKB and the 

                                              
7 The Secretary considers the following criteria when deciding whether to take 

land into trust:  
(a) The existence of statutory authority for the acquisition and any 

limitations contained in such authority; 
(b) The need of the individual Indian or the tribe for additional land; 
(c) The purposes for which the land will be used; 
(d) If the land is to be acquired for an individual Indian, the amount 

of trust or restricted land already owned by or for that individual and the 
degree to which he needs assistance in handling his affairs; 

(e) If the land to be acquired is in unrestricted fee status, the impact 
on the State and its political subdivisions resulting from the removal of the 
land from the tax rolls; 

(f) Jurisdictional problems and potential conflicts of land use which 
may arise;  

(g) If the land to be acquired is in fee status, whether the Bureau of 
Indian Affairs is equipped to discharge the additional responsibilities 
resulting from the acquisition of the land in trust status. 

25 C.F.R. § 151.10. 
Subsection (h) requires the applicant to provide information that allows the 

Secretary to comply with environmental standards.  Id.  
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[Nation] are not so significant that I should deny the UKB’s application.”  Id. at 297–98.  

The Region remained concerned, but acknowledged that the Assistant Secretary’s 

decisions were binding.  Id. at 298. 

 Subsection (g) concerns whether the BIA is equipped to discharge additional 

responsibilities resulting from a land-into-trust acquisition.  The Region noted that the 

Nation currently administers programs for the Subject Parcel, such as real estate, tribal 

court, and law enforcement services.  Id.  The Region was concerned that if the Subject 

Tract were placed into trust for the UKB, the UKB would likely reject the authority of the 

Nation and insist that the Region provide direct services.  Id.  Despite the Region’s 

worries that it did not have the funds necessary to provide those services, the Assistant 

Secretary “rejected this concern as unsubstantiated and insignificant.”  Id.  Again, the 

Assistant Secretary’s findings were binding on the Region.  

 Accordingly, the BIA approved the UKB’s land-into-trust application.  Id. at 300.  

The Nation appealed the 2011 Decision to the IBIA, which dismissed the appeal for lack 

of jurisdiction and on the grounds of abstention.  Cherokee Nation v. Acting E. Okla. 

Reg’l Dir., 58 IBIA 153, 2014 WL 264820 (2014).   

C. 

 The Nation sued the BIA in federal district court challenging the 2011 Decision.  

The UKB and the UKB Corporation intervened as defendants.  The Nation argued that 

the BIA could not acquire the Subject Parcel under section 3 of OIWA and, even if it 

could, the IRA’s definition of the term “Indian” excludes the UKB.  The Nation also 

contended that the BIA failed to comply with the regulatory requirement that it obtain 
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Nation consent for the land-into-trust acquisition.  And the Nation argued that the BIA’s 

analysis of the 25 C.F.R. § 151.10 regulatory criteria—specifically the administrative-

burden and jurisdictional-conflicts criteria—was arbitrary and capricious.  The Nation 

asked for injunctive and declaratory relief. 

 In 2017, the district court entered a decision enjoining the BIA from acquiring the 

Subject Tract.  The court determined that the BIA may generally acquire the Subject 

Parcel under Section 3 of OIWA, but the BIA must consider how the Supreme Court’s 

decision in Carcieri affects the BIA’s right to acquire the parcel for the UKB in 

particular.  Op. at 12, 14.  In Carcieri, the Supreme Court held that the phrase “now 

under Federal jurisdiction” in the IRA’s definition of “Indian” refers to “a tribe that was 

under federal jurisdiction at the time of the statute’s enactment.”  555 U.S. at 382.  The 

Court reasoned that this definition “limits the Secretary’s authority to taking land into 

trust for the purpose of providing land to members of a tribe that was under federal 

jurisdiction when the IRA was enacted in June 1934.”  Id.  The UKB achieved federal 

recognition in 1946.  See Act of August 10, 1946, ch. 947, 60 Stat. 976.  The Assistant 

Secretary believed that Carcieri was not implicated in the 2011 Decision because the 

UKB amended its application to request land-into-trust pursuant to OIWA, not the IRA.  

Aplt. App. at 272.  The district court disagreed that Carcieri was not implicated and held 

that before the BIA could take any land into trust for the UKB, the BIA must consider the 

IRA’s definition of “Indian” in light of Carcieri.  Op. at 19.  

The district court also held that the Nation must consent to the acquisition for two 

reasons: (1) an 1866 treaty between the United States and the Nation guarantees 
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protection for the Nation against “domestic feuds and insurrections” and “hostilities of 

other tribes,”8 which could describe the current dispute with the UKB; and (2) the 1999 

Appropriations Act does not override the regulatory consent requirement of 25 C.F.R. § 

151.8.  Op. at 16–17.  And the court held that the BIA’s analysis of jurisdictional 

conflicts and the administrative burden under 25 C.F.R. § 151.10 was arbitrary and 

capricious.  Id. at 18–19. 

The court “remand[ed] this action to the Region.”  Id. at 19.  It enjoined the BIA 

from taking the land into trust without: (1) obtaining the Nation’s consent; (2) 

reconsidering the section 151.10 criteria; and (3) considering the effect of Carcieri on the 

acquisition.  Id.  Department of Interior officials and the UKB brought this appeal. 

II. 

As an initial matter, we must determine whether we have jurisdiction over this 

appeal.  See W. Energy All. v. Salazar, 709 F.3d 1040, 1046 (10th Cir. 2013) 

(“‘[J]urisdiction is a threshold question which an appellate court must resolve before 

addressing the merits of the matter before it.’” (quoting Timpanogos Tribe v. Conway, 

286 F.3d 1195, 1201 (10th Cir. 2002))). 

This court has jurisdiction “over all final decisions of federal district courts under 

28 U.S.C. § 1291.”  Miami Tribe of Oklahoma v. United States, 656 F.3d 1129, 1137 

(10th Cir. 2011).  But “it is well settled law that the remand by a district court to an 

administrative agency for further proceedings is ordinarily not appealable because it is 

                                              
8 Treaty with the Cherokees, art. 26, July 19, 1866, 14 Stat. 799, 803 (“1866 

Treaty” or “Treaty”).  
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not a final decision.”  W. Energy All., 709 F.3d at 1047 (quotation and brackets omitted).  

“This general principle has been called the ‘administrative-remand rule.’”  Id.  “In 

determining whether the district court’s order was a final decision,” this court considers 

“‘the nature of the agency action as well as the nature of the district court’s order.’”  Id. 

(quoting New Mexico ex rel. Richardson v. BLM, 565 F.3d 683, 697 (10th Cir. 2009)).  

“Generally, to be final and appealable, the district court’s judgment must end the 

litigation and leave nothing to be done except execute the judgment.”  Bender v. Clark, 

744 F.2d 1424, 1426 (10th Cir. 1984) (quotation and brackets omitted).  A district court’s 

order is more likely an administrative remand when it “square[s] with the traditional 

notion of a ‘remand,’ wherein the reviewing court returns an action to a lower court for 

further proceedings.”  New Mexico, 565 F.3d at 698.  “[A] district court’s label for its 

own action carries little weight in determining the nature of that action on appeal[.]”  Id. 

n.15. 

The district court characterized its holding as a remand to the agency.  It held: 

[T]he court finds in favor of the Cherokee Nation and remands this action to 
the Region.  Furthermore, in accordance with the court’s findings herein, the 
Secretary is enjoined from taking the Subject Tract into trust without the 
Cherokee Nation’s written consent and full consideration of the jurisdictional 
conflicts and the resulting administrative burdens the acquisition would place 
on the Region.  Before taking any land into trust for the UKB or the UKB 
Corporation, the Region shall consider the effect of Carcieri on such 
acquisition. 
 

Op. at 19 (italics and underlining in original).  The language of the court’s order appears 

to call for an administrative remand because it instructs the Secretary to reconsider the 
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application in light of its holdings regarding Nation consent, the section 151.10 factors, 

and the applicability of Carcieri.   

 Viewing the district court’s order “practically rather than technically,” Bender, 

744 F.2d at 1427, though, we conclude that the order was final, and therefore appealable.  

The district court’s injunction preventing the Secretary from taking the Subject Parcel 

into trust without the Nation’s consent essentially ends the proceedings in this case.  No 

further action can be taken on the UKB’s application without Nation consent, and the 

Nation has steadfastly withheld that consent throughout the fourteen years of the 

application’s pendency.  Accordingly, the district court’s judgment “end[ed] the 

litigation” and “leave[s] nothing to be done except execute the judgment.”  Id. at 1426.   

Moreover, “the nature of the district court’s order . . . does not square with the 

traditional notion of a ‘remand,’ wherein the reviewing court returns an action to a lower 

court for further proceedings.”  New Mexico, 565 F.3d at 698.  In New Mexico, the 

district court enjoined the Bureau of Land Management from approving development 

leases without conducting more stringent environmental analyses.  Id.  We noted that 

“[t]he [district] court’s order did not require BLM to recommence a proceeding, or indeed 

to take any action at all—it simply enjoined BLM from further [environmental] 

violations.”  Id.  Similarly, the other holdings by the district court—that the BIA’s 

analysis of the section 151.10 factors was arbitrary, and that its consideration of Carcieri 

was insufficient—do not mandate further proceedings.  Because the UKB’s application 

will not move forward until Nation consent is granted, there will be no occasion for the 

BIA to reconsider the application in light of the court’s holdings. 
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Accordingly, we conclude that the district court’s order was not an administrative 

remand, but rather a final order that we have jurisdiction to review under section 1291.9     

III. 

In reaching its decision, the district court interpreted federal statutes—the IRA, the 

OIWA, and the 1999 Appropriations Act—and the 1866 Treaty.  This court reviews those 

interpretations de novo.  Par. Oil Co. v. Dillon Cos., Inc., 523 F.3d 1244, 1248 (10th Cir. 

2008) (statutes); O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 

973, 988 (10th Cir. 2004) (treaties).   

Agency action shall be set aside if the action was “arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law.”  Citizens to Preserve Overton 

Park, Inc. v. Volpe, 401 U.S. 402, 414 (1971) (quotation omitted).  An action is arbitrary 

and capricious if  

the agency (1) entirely failed to consider an important aspect of the problem, 
(2) offered an explanation for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could not be ascribed to a 
difference in view or the product of agency expertise, (3) failed to base its 
decision on consideration of the relevant factors, or (4) made a clear error of 
judgment. 
 

Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army Corps of Engineers, 702 F.3d 1156, 

1165 (10th Cir. 2012) (quoting New Mexico, 565 F.3d at 704). 

                                              
9 Incidentally, we note that, while we cannot assume jurisdiction over a case 

simply because the parties consent to it, see Am. Fire & Cas. Co. v. Finn, 341 U.S. 6, 17 
(1951), counsel for the Nation agreed at oral argument that the district court’s order was a 
final decision.  See Oral Argument at 27:46.   
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This court will “uphold the agency’s action if it has articulated a rational basis for 

the decision and has considered relevant factors.”  Wolfe v. Barnhart, 446 F.3d 1096, 

1100 (10th Cir. 2006) (quotation omitted).   

IV. 

A. 

Our analysis starts with the district court’s holding that the BIA inadequately 

considered the effects of Carcieri when it authorized taking land into trust for the UKB 

Corporation.   

 Land may only be taken into trust for an Indian tribe when the acquisition is 

authorized by an act of Congress.  25 C.F.R. § 151.3.  The UKB’s 2004 application 

pointed to section 5 of the IRA as providing such Congressional authority.10  Aplt. App.  

65.  In 2009, however, the Supreme Court issued Carcieri, which construed section 5129 

of the IRA.11  Section 5129 provides the following definition of “Indian”: 

The term “Indian” as used in this Act shall include all persons of Indian 
descent who are members of any recognized Indian tribe now under Federal 

                                              
10 Section 5 of the IRA provides: 

The Secretary of the Interior is authorized, in his discretion, to acquire, 
through purchase, relinquishment, gift, exchange, or assignment, any interest 
in lands, water rights, or surface rights to lands, within or without existing 
reservations, including trust or otherwise restricted allotments, whether the 
allottee be living or deceased, for the purpose of providing land for Indians.  
. . .  

Title to any lands or rights acquired pursuant to this Act . . . shall be 
taken in the name of the United States in trust for the Indian tribe or 
individual Indian for which the land is acquired, and such lands or rights shall 
be exempt from State and local taxation. 

25 U.S.C. § 5108. 
11 At the time Carcieri was decided, this provision was codified at 25 U.S.C. 

§ 479.   

Appellate Case: 17-7042     Document: 010110223405     Date Filed: 09/05/2019     Page: 16     Appellate Case: 17-7042     Document: 010110246978     Date Filed: 10/18/2019     Page: 50 



17 
 

jurisdiction, and all persons who are descendants of such members who were, 
on June 1, 1934, residing within the present boundaries of any Indian 
reservation, and shall further include all other persons of one-half or more 
Indian blood. 
 

25 U.S.C. § 5129.  The Supreme Court held that “the term ‘now under Federal 

jurisdiction’ in § [5129] unambiguously refers to those tribes that were under the federal 

jurisdiction of the United States when the IRA was enacted in 1934.”  Carcieri, 555 U.S. 

at 395.  The UKB was not federally recognized until 1946. 

The Assistant Secretary grappled with the implications of Carcieri in his June 

2009, July 2009, and July 2010 decisions.  Aplt. App. 215, 229, 270.  The Assistant 

Secretary ultimately concluded that the UKB should be allowed to amend its application 

to invoke different statutory authority: section 3 of OIWA.12  Aplt. App. 270.  Section 3 

of OIWA provides that a properly chartered Oklahoma Indian group “enjoy[s] any other 

rights or privileges secured to an organized Indian tribe under the [IRA.]”  25 U.S.C. § 

5203.  Because one of the rights or privileges in the IRA is to have land taken into trust, 

                                              
12 Section 3 of OIWA provides:  

Any recognized tribe or band of Indians residing in Oklahoma shall 
have the right to organize for its common welfare and to adopt a constitution 
and bylaws, under such rules and regulations as the Secretary of the Interior 
may prescribe. The Secretary of the Interior may issue to any such organized 
group a charter of incorporation, which shall become operative when ratified 
by a majority vote of the adult members of the organization voting: Provided, 
however, That such election shall be void unless the total vote cast be at least 
30 per centum of those entitled to vote. Such charter may convey to the 
incorporated group, in addition to any powers which may properly be vested 
in a body corporate under the laws of the State of Oklahoma, the right to 
participate in the revolving credit fund and to enjoy any other rights or 
privileges secured to an organized Indian tribe under the [Indian 
Reorganization] Act of June 18, 1934 (48 Stat. 984)[.] 

25 U.S.C. § 5203 (emphasis in original). 
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the Assistant Secretary reasoned, OIWA extends that right to properly incorporated 

Oklahoma Indian groups, like the UKB.  Accordingly, the Assistant Secretary was 

satisfied that, by allowing the UKB to amend the application to invoke OIWA and not the 

IRA, the Carcieri holding did not apply.13    

The district court agreed that using OIWA and the IRA in tandem provided 

authority for land-into-trust acquisitions for Oklahoma Indian corporations.  Op. at 12.  

But it disagreed that this statutory formulation rendered the definition of “Indian” in the 

IRA inapplicable.  The court reasoned that “[t]o allow a corporation formed under the 

OIWA to enjoy a portion of the IRA’s provisions without regard to its other provisions 

and definitions would be to provide it more rights and privileges than the IRA provides.”  

Id.  The district court therefore concluded that the UKB Corporation must still satisfy the 

IRA’s definition of “Indian,” as construed by the Supreme Court in Carcieri.  Id. at 13.  

Accordingly, the court enjoined the acquisition until the BIA “reach[es] the question of 

how any acquisition for the UKB or the UKB Corporation is affected by Carcieri.”  Id. at 

14. 

Appellants do not argue on appeal that the UKB Corporation meets the definition 

of “Indian” under the IRA; rather, they assert that the IRA’s definition does not apply 

under these circumstances.  We agree. 

As the Supreme Court noted in Carcieri, Congress may choose “to expand the 

Secretary’s authority to particular Indian tribes not necessarily encompassed within the 

                                              
13 The UKB also amended the application to take the Subject Tract into trust for 

the UKB Corporation, not the UKB tribe. 
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definitions of ‘Indian’ set forth in § [5129].”  Carcieri, 555 U.S. at 392 (footnote 

omitted).  That is precisely what Congress did when it enacted OIWA.  By its terms, 

OIWA extends to properly incorporated Oklahoma Indian groups “the right . . . to enjoy 

any other rights or privileges secured to an organized Indian tribe under the [IRA].”  25 

U.S.C. § 5203.  OIWA contemplated that “recognized tribe[s] or band[s] of Indians 

residing in Oklahoma” would take advantage of the right to incorporate and therefore 

have access to the “rights or privileges” provided by the IRA.  Id.  It would be strange for 

Congress to purport to extend the benefits of the IRA to new groups only to have that 

extension immediately nullified if the group does not satisfy the IRA’s definition of 

“Indian.”  We therefore conclude that section 3 of OIWA was not meant to be 

constrained by the definition of “Indian” in the IRA.   

Accordingly, it was not necessary for the BIA to consider whether the UKB 

Corporation met the IRA’s definition of “Indian,” and the Carcieri ruling was not 

implicated.  We reverse the district court’s contrary holding.  Because it is undisputed 

that the UKB is a “recognized tribe or band of Indians residing in Oklahoma,” id., that 

has incorporated pursuant to OIWA, see Aplt. App. 79, the BIA properly concluded that 

statutory authority exists for the Secretary to take the Subject Parcel into trust for the 

UKB Corporation.    

B. 

 We turn now to the district court’s holding that Nation consent is required before 

the BIA may take the Subject Parcel into trust for the UKB.  The court found two 

independent bases for the consent requirement: BIA regulations and the 1866 Treaty.  We 
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conclude that neither the regulations nor the 1866 Treaty applies in these circumstances, 

and therefore reverse. 

1. 

 BIA regulations provide: “An individual Indian or tribe may acquire land in trust 

status on a reservation other than its own only when the governing body of the tribe 

having jurisdiction over such reservation consents in writing to the acquisition[.]”  25 

C.F.R. § 151.8.  Because the Subject Tract is entirely within the former Nation 

reservation, section 151.8 seemingly mandates Nation consent before the UKB 

application may be granted.  Congress also weighed in on the issue, including the 

following proviso in the “Interior and Related Agencies Appropriations Act of 1992”14 

(1992 Appropriations Act): “until such time as legislation is enacted to the contrary . . . 

[no] funds [shall] be used to take land into trust within the boundaries of the original 

Cherokee territory in Oklahoma without the consent of the Cherokee Nation.”  105 Stat. 

990 (emphasis added). 

But the BIA concluded that Congress overrode the 1992 Appropriations Act and 

section 151.8 when Congress passed the 1999 Appropriations Act.  Aplt. App. 293.  The 

Act provides:  

[T]he sixth proviso under [the 1992 Appropriations Act] is hereby amended 
to read as follows: “Provided further, That until such time as legislation is 
enacted to the contrary, no funds shall be used to take land into trust within 
the boundaries of the original Cherokee territory in Oklahoma without 
consultation with the Cherokee Nation.”   
 

                                              
14 Department of the Interior and Related Agencies Appropriations Act, 1992, Pub. 

L. No. 102-154, 105 Stat. 990 (1991). 
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112 Stat. 2681-246 (second italics added).   

Because the only substantive change to the proviso was to change the word 

“consent” to “consultation,” the BIA construed the 1999 Appropriations Act proviso as 

replacing the “consent requirement” with a “consultation requirement.”15   

 The district court held that while the 1999 Appropriations Act may have amended 

the 1992 Appropriations Act, it did not abrogate the consent requirement of section 

151.8.  The court concluded that the Act applies only to funding land-into-trust 

acquisition (noting the “no funds shall be used” language), while not overriding section 

151.8, which applies to the general process of land-into-trust acquisitions (regardless of 

funding source).  Op. at 16.  The district court found further support for its position in the 

fact that Congress “revisited” the BIA regulations in 2001 (i.e. after the 1999 

Appropriations Act) and did not alter the consent requirement.  Id.   

 We interpret the 1999 Appropriations Act as overriding the consent requirement of 

section 151.8 with respect to lands within the original Cherokee territory in Oklahoma.  

The 1999 Appropriations Act provides explicitly that it amends the 1992 Appropriations 

Act, see 112 Stat. 2681-246, and the substance of the amendment is to require Nation 

consultation, instead of consent, when using funds to take lands into trust within the 

boundaries of the original Cherokee territory in Oklahoma.  Id.  While the 1999 

Appropriations Act does not specifically state that it overrides section 151.8, when a 

                                              
15 The BIA determined that it satisfied the consultation requirement when it 

solicited comments from the Nation in connection with the UKB’s initial application.  
Aplt. App. 293. 
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statute and a regulation are in conflict, the statute “renders the regulation which is in 

conflict with it void and unenforceable.”16  Enfield v. Kleppe, 566 F.2d 1139, 1142 (10th 

Cir. 1977).   

 Nor do we share the district court’s concern that the 1999 Appropriations Act 

amounts to a “repeal by implication,” a generally disfavored practice.  See Watt v. Alaska, 

451 U.S. 259, 267 (1981) (“The intention of the legislature to repeal must be clear and 

manifest.”).  Rather, the 1999 Appropriations Act carves out an exception to section 

151.8.  Section 151.8 deals with trust acquisitions in general; the 1999 Appropriations 

Act singles out land located on the original Cherokee territory in Oklahoma.  

Accordingly, there is not an “irreconcilable conflict” between the enactments; “the more 

                                              
16 The Nation argues that “[c]ourts will not construe an appropriations act to 

amend substantive law unless it is clear that Congress intended to change the substantive 
law.”  Aple. Br. at 35 (citing United States v. Will, 449 U.S. 200, 221 (1980)).  Although 
appropriations acts “have the limited and specific purpose of providing funds for 
authorized programs,” “both substantive enactments and appropriations measures are 
‘Acts of Congress[.]’”  Tennessee Valley Authority v. Hill, 437 U.S. 153, 190 (1978).  We 
have recognized that “if Congress so intends, it can amend the provisions of a statute 
through the use of an appropriations act.”  United States v. Burton, 888 F.2d 682, 685 
(10th Cir. 1989); see also Will, 449 U.S. at 222 (“[W]hen Congress desires to suspend or 
repeal a statute in force, there can be no doubt that it could accomplish its purpose by an 
amendment to an appropriations bill, or otherwise.” (quotation marks, brackets, and 
ellipsis omitted)). “The whole question depends on the intention of Congress as 
expressed in the statutes.”  Will, 449 U.S. at 222 (quoting United States v. Mitchell, 109 
U.S. 146, 150 (1883)).   

In this case, Congress’s intent to modify the law is clear.  As noted above, the 
1999 Appropriations Act explicitly provides that it amends the 1992 Appropriations Act.  
112 Stat. 2681-246.  The 1999 Act replaced the consent requirement contained in the 
1992 Act with a consultation requirement when taking lands into trust within the 
boundaries of the original Cherokee territory in Oklahoma.  Congress clearly intended the 
1999 Appropriations Act to enact a substantive change in the requirements for taking 
lands within the original boundaries of the Cherokee territory into trust. 
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recent and specific statute will be determined to modify or super[s]ede an earlier, more 

general statute only to the extent necessary to avoid the irreconcilable conflict or 

inconsistency.”  Oldenkamp v. United Am. Ins. Co., 619 F.3d 1243, 1247 (10th Cir. 2010) 

(quoting Duncan v. Oklahoma Dept. of Corr., 95 P.3d 1076, 1079 (Okla. 2004)).17   

 We are also unconvinced by the district court’s reasoning that the 1999 

Appropriations Act is confined only to funding, and not land-into-trust acquisitions in 

general.  There is no practical difference between “acquir[ing] land in trust” (section 

151.8’s language) and “us[ing funds] to take land into trust” (the Act’s language).  The 

operative action is taking lands into trust.  All land-into-trust acquisitions require the 

expenditure of BIA funds, regardless of whether the BIA purchases the land or, as here, 

acquires the land from a tribe that already owns it in fee.  

 The Nation argues that the 1999 Appropriations Act is not tribe-specific to the 

UKB, and overriding the consent requirement would “open [the Nation’s territory] to 

every other Tribe in the United States.”  Aple. Br. at 33.  The Nation asserts that 

Congress could not have intended such an absurd result.  We think these concerns 

unfounded.  As this case has demonstrated, the application process for taking land into 

trust is exacting.  The BIA must still consider other regulatory criteria, like the “existence 

of statutory authority for the acquisition and any limitations contained in such authority,” 

                                              
17 The 1999 Appropriations Act’s specificity perhaps also explains why Congress 

chose not to alter section 151.8 when it “revisited” the regulations in 2001.  See Op. at 
15–16.  Congress was not purporting to alter section 151.8 generally; it was merely 
codifying a narrow exception to the general rule.  
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the tribe’s “need . . . for additional land,” the “purposes for which the land will be used,” 

and “[j]urisdictional problems and potential conflicts of land use which may arise.”  25 

C.F.R. § 151.10 et seq.  A tribe seeking trust lands on Nation territory must convince the 

BIA that it satisfies the regulatory criteria.  And federal court review is available should 

the BIA abuse its discretion.  

 For these reasons, we conclude that the 1999 Appropriations Act overrides the 

consent requirement of section 151.8. 

2. 

Apart from the BIA regulations, the district court found a consent requirement in 

the 1866 Treaty as well.  Article 26 of the Treaty provides: “The United States guarantee 

to the people of the Cherokee Nation the quiet and peaceable possession of their country 

and protection against domestic feuds and insurrections, and against hostilities of other 

tribes.”  1866 Treaty, art. 26, July 19, 1866, 14 Stat. 799, 803.  The district court 

concluded that 

[t]he members of the UKB are also Cherokee; thus, this could be considered 
a ‘domestic feud or insurrection.’  The UKB is also an independent tribe; 
thus, this could be considered ‘hostility of another tribe,’ as the UKB has 
announced its intention to assert exclusive jurisdiction over the Subject Tract.  
In either event, the 1866 Treaty guaranteed the Cherokee Nation protection 
against it. 
 

Op. at 17. 

The court determined that even if it was wrong about the 1999 Appropriations Act 

overriding section 151.8, Congress did not intend to override the Treaty, and Nation 

consent was still required.  Id.  
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The district court’s analysis was sparse.  In fact, it did not render a true ruling, 

noting only that the UKB’s application “could be considered a ‘domestic feud or 

insurrection,’” or “could be considered ‘hostility of another tribe[.]’”  Id. (emphasis 

added).  We do not read the Treaty’s terms as prohibiting the UKB’s application without 

Nation consent. 

When analyzing the meaning of a treaty’s language, courts “look beyond the 

written words to the larger context that frames the [t]reaty, including ‘the history of the 

treaty, the negotiations, and the practical construction adopted by the parties.’”  

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (quoting 

Choctaw Nation v. United States, 318 U.S. 423, 432 (1943)).  But “[t]reaty analysis 

begins with the text.”  Herrera v. Wyoming, 139 S. Ct. 1686, 1701 (2019).  “[C]ourts 

cannot ignore plain language that, viewed in historical context and given a ‘fair 

appraisal,’ clearly runs counter to a tribe’s later claims.”  Oregon Dep’t of Fish & 

Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 774 (1985) (quoting Washington v. 

Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979)) 

(citation omitted).  Treaties are “construed, not according to the technical meaning of 

[their] words to learned lawyers, but in the sense in which they would naturally be 

understood by the Indians.”  Washington, 443 U.S. at 676.   

The “plain language” of article 26 of the 1866 Treaty does not support the 

Nation’s claim that it may veto the UKB’s land-into-trust application.  See Klamath 

Indian Tribe, 473 U.S. at 774.  We note that the Nation seems to reject the district court’s 

finding that the UKB’s application “could be considered a ‘domestic feud or 

Appellate Case: 17-7042     Document: 010110223405     Date Filed: 09/05/2019     Page: 25     Appellate Case: 17-7042     Document: 010110246978     Date Filed: 10/18/2019     Page: 59 



26 
 

insurrection.’”  Op. at 17.  The Nation asserts that “[t]he UKB is another tribe” and 

argues solely that the application constitutes a “hostility of another tribe.”  Aple. Br. at 

42–43.  We agree that the “domestic feud or insurrection” clause does not apply.  

“Domestic” was understood in the 1860s to mean “of, or pertaining to, one’s country; not 

foreign[.]”  Worcester’s Dictionary 436 (1860).  A “feud” meant at the time of the 

Treaty’s signing a “quarrel; a contention; . . . particularly a deadly quarrel between 

families or clans, or a quarrel not to be satisfied but with blood.”  Id. at 550.  We doubt 

that the current litigation between the Nation and the UKB constitutes a “feud” within the 

meaning of article 26 because this dispute is not a “deadly quarrel” to be satisfied only 

“with blood.”  Regardless, because the UKB achieved federal recognition as a separate 

tribe from the Cherokee Nation in 1946, see 60 Stat. 976, any feud between the UKB and 

the Nation would not be “domestic.”18   

The “hostilities of other tribes” clause does not pertain to the UKB application 

either.  “Hostility,” in 1860s usage, meant “the practice of an open enemy; opposition in 

war; war; warfare.”  Worcester’s Dictionary 697; see also Burrill’s Law Dictionary 31 

(1867) (defining “hostility” as “[a] state of open war . . . .  An act of open war.”).  The 

context of the “hostilities” clause confirms that the treaty contemplated warlike 

hostilities, not mere civil disagreements.  Under the Treaty, the United States promised 

the Nation “quiet and peaceable possession of their country and protection against 

                                              
18 Nor can the UKB’s application be categorized as an “insurrection,” which was 

defined as “[a] seditious rising against government; a rebellion; a revolt; a sedition.”  
Worcester’s Dictionary 764. 
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domestic feuds and insurrections, and against hostilities of other tribes.”  1866 Treaty, 

art. 26, July 19, 1866, 14 Stat. 799, 803.   Placing “hostilities” in a group with other 

words suggesting violent conflict—“feuds” and “insurrections”—and contrasting those 

events to “peaceable possession” demonstrates that the Treaty would have been 

understood to protect the Nation from warlike aggression.  

While the relationship of the UKB and the Nation does not appear friendly, they 

are neither open enemies nor engaged in warfare.  The Nation asserts that the relationship 

is “hostile” because the UKB has “separated from the Nation, prohibits its members from 

also maintaining citizenship in the Nation, and seeks to usurp the territorial jurisdiction of 

the government of the Nation[.]”  Aple. Br. at 42.  We disagree with the Nation’s 

argument that the UKB establishing a separate identity, an action which was ratified by 

act of Congress, constitutes hostility.  Neither does maintaining strict membership 

standards.  In any event, those actions precede and are unrelated to the controversy at 

issue; that is, the UKB’s application for the BIA to take land into trust.  And while there 

may be jurisdictional disputes resulting from taking the land into trust, see infra, those 

potential conflicts would be of an administrative character.  In short, no “hostilities,” as 

contemplated in the 1866 Treaty, attach to the UKB’s land-into-trust application. 

The 1866 Treaty does not grant the Nation the power to veto the UKB’s land-into-

trust application.  And, as regards land on the original Cherokee territory in Oklahoma, 

Congress overrode the consent requirement of section 151.8 when it passed the 1999 

Appropriations Act.  Accordingly, Nation consent is not required for the BIA to take the 

Subject Parcel into trust for the UKB. 
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C. 

 Finally, we review the district court’s ruling that the BIA abused its discretion 

when it considered the regulatory criteria for land-into-trust acquisitions.  BIA 

regulations provide that the agency will “consider” several “criteria in evaluating requests 

for the acquisition of land in trust status.”  25 C.F.R. § 151.10.  Specifically, the district 

court held that the BIA’s analysis of two of the criteria—“jurisdictional problems and 

potential conflicts of land use which may arise,” and whether the BIA is “equipped to 

discharge the additional responsibilities resulting from the acquisition of the land in trust 

status,” id. at (f) and (g)—was arbitrary and capricious.  Op. at 18–19.  We conclude that 

the BIA’s analysis of the regulatory criteria was adequate, so we reverse the district court. 

We review the BIA’s consideration of the regulatory factors “to determine 

whether the agency acted in a manner that was ‘arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.’”  McAlpine v. United States, 112 

F.3d 1429, 1436 (10th Cir. 1997) (citing 5 U.S.C. § 706(2)(A)).  “The critical question in 

answering this inquiry is ‘whether the decision was based on a consideration of the 

relevant factors and whether there has been a clear error of judgment.’”  Id. (quoting 

Overton Park, 401 U.S. at 416).  “Although this inquiry into the facts is to be searching 

and careful, the ultimate standard of review is a narrow one. The court is not empowered 

to substitute its judgment for that of the agency.”  Id.  This court’s “task is to assess 

whether the agency considered all of the relevant factors contained at 25 C.F.R. § 151.10 

in evaluating” the BIA’s consideration of a land-into-trust application.  Id.    
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1. 

 We start with the district court’s holding that the BIA’s consideration of the 

jurisdictional-conflicts criterion, 25 C.F.R. § 151.10(f), was arbitrary and capricious.  The 

court noted the disagreements between the Region and the Assistant Secretary about the 

significance of potential jurisdictional conflicts.  The Region twice denied the UKB 

application—in 2006 and 2008—in large part because it was convinced that both the 

Nation and the UKB would assert jurisdiction over the Subject Parcel if it were taken into 

trust.  See Aplt. App. 162–63; 314–17.  In his June 2009 Decision, the Assistant Secretary 

responded to the Region’s concerns by finding that (1) the UKB would exercise exclusive 

jurisdiction over the Subject Parcel, and (2) even if both the Nation and the UKB asserted 

jurisdiction, shared-jurisdiction trust lands have been approved in the past.  Id. at 219–21.  

The Region reiterated in the 2011 Decision that its concerns were not assuaged, but it 

acknowledged that the Assistant Secretary’s findings were binding on it, preventing it 

from denying the application on jurisdictional grounds.  Id. at 296–98.  

 The district court credited the Region’s arguments while giving short shrift to 

those of the Assistant Secretary.  We note the intra-agency difference of opinion, but our 

task is not to decide which side has the better argument.  Instead, we must review the 

agency’s ultimate disposition of the issue (in this case, the Assistant Secretary’s findings 

that jurisdictional problems are not insurmountable) for an abuse of discretion.  See 

Overton Park, 401 U.S. at 416 (reviewing courts must discern “whether the decision was 

based on a consideration of the relevant factors and whether there has been a clear error 

of judgment.” (emphasis added)).  We conclude that the BIA “consider[ed] . . . the 

Appellate Case: 17-7042     Document: 010110223405     Date Filed: 09/05/2019     Page: 29     Appellate Case: 17-7042     Document: 010110246978     Date Filed: 10/18/2019     Page: 63 



30 
 

relevant factors” and did not make a “clear error of judgment” in its jurisdictional-

conflicts analysis.  Id. 

 The Assistant Secretary explained his reasoning in the June 2009 Decision, which 

was incorporated by reference into the 2011 Decision.  First, the Assistant Secretary 

responded to the Region’s finding that the Nation possessed exclusive jurisdiction over 

the former historic Cherokee reservation.  The Assistant Secretary pointed to the 1946 

Congressional Act recognizing the UKB “as a band of Indians residing in Oklahoma 

within the meaning of section 3 of the [OIWA].”  See 60 Stat. 976 (1946 Act).  The 

Assistant Secretary reasoned that the 1946 Act “imposes no limitations on the [UKB]’s 

authority,” and “[t]here is no reason, on the face of the Act, that the Keetoowah Band 

would have less authority than any other band or tribe.”  Aplt. App. 219.  To further 

support this conclusion, the Assistant Secretary referenced section 476(f),19 an 

amendment to the IRA enacted in 1994, which provides that the government shall not 

“classif[y], enhance[], or diminish[] the privileges and immunities available to [an] 

Indian tribe relative to other federally recognized tribes[.]”  Id. (quoting 25 U.S.C. 

§ 5123(f) (IRA Amendment)).  The Assistant Secretary reasoned that this provision 

prohibited the BIA from finding the UKB lacks territorial jurisdiction while other tribes 

possess it, and justified a departure from BIA precedent holding that the Nation exercised 

exclusive jurisdiction within the former Cherokee reservation.20  Id.  And the Assistant 

                                              
19 Now located at 25 U.S.C. § 5123(f). 
20 The precedents the Region cited consist of unpublished orders from the 

Northern District of Oklahoma.  See United Keetoowah Band v. Secretary, No. 90-C-608-
B (N.D. Okla. Order May 31, 1991) (“[T]he Secretary of the Interior, or his designee, has 
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Secretary cited the 1999 Appropriations Act, discussed supra, as further indication of 

Congressional intent that trust lands may be established on the former Cherokee 

reservation for tribes other than the Nation.  Id. at 220.   

 Second, the Assistant Secretary concluded that “even if the UKB had to share 

jurisdiction with the [Nation], such shared jurisdiction would not preclude me from 

taking the land into trust.”  Id.  The Assistant Secretary then referenced other instances of 

tribes sharing jurisdiction over trust lands.  Id. at 220–221.  “The UKB and the [Nation] 

should be able, as these other tribes have done, to find a workable solution to shared 

jurisdiction.”  Id. at 221.  

 We find the Assistant Secretary’s analysis sufficient to withstand the “narrow” 

standard of arbitrary and capricious review.  McAlpine, 112 F.3d at 1436.  The Assistant 

Secretary was justified in relying on the 1994 IRA Amendment and the 1999 

Appropriations Act as bases for changing the BIA’s stance on the exclusivity of Nation 

jurisdiction over former Cherokee reservation land.21  “[T]he fact that an agency had a 

                                              
determined that the subject lands of the old Cherokee Reservation are under the 
jurisdiction of the new Cherokee Nation, not the UKB.”); Buzzard v. Oklahoma Tax 
Commission, No. 90-C-848-B (N.D. Okla. Order Feb. 24, 1992); United Keetoowah Band 
v. Mankiller, No. 92-C-585-B (N.D. Okla. Order Jan. 27, 1993) (“This court has 
previously decided that the Cherokee Nation is the only tribal entity with jurisdictional 
authority in Indian Country within the Cherokee Nation.” (citing UKB v. Secretary).  The 
Assistant Secretary justified departing from those court pronouncements because (1) they 
predated the 1994 IRA Amendment and the 1999 Appropriations Act, and (2) they were 
“based on the Department [of the Interior’s] position at that time,” which has since been 
disavowed.  Aplt. App. 219.     

21 The Nation appears to argue that the Assistant Secretary misconstrued the IRA 
Amendment as “mandat[ing] that the Secretary grant [a land-into-trust] application.”  
Aple. Br. at 47–48.  This is a mischaracterization of the Assistant Secretary’s position.  
The Assistant Secretary relied on the IRA Amendment to support the proposition that the 
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prior stance does not alone prevent it from changing its view or create a higher hurdle for 

doing so.”  F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 519 (2009).  And 

neither the district court nor the Region confronted the Assistant Secretary’s alternative 

theory that a shared-jurisdiction arrangement could be implemented.22  Accordingly, we 

reverse the district court’s holding that the BIA abused its discretion in its consideration 

of the jurisdictional-conflicts criterion. 

2. 

 The district court held that the BIA’s consideration of 25 C.F.R. § 151.10(g)—

which requires the Secretary to consider “whether the [BIA] is equipped to discharge the 

additional responsibilities resulting from the acquisition of the land in trust status”—was 

arbitrary and capricious.  Op. at 19.  As with the jurisdictional-conflicts criterion, the 

Region and the Assistant Secretary disputed whether the administrative-burden criterion 

should defeat the UKB application.  The district court sided with the Region.  Again, we 

reverse. 

                                              
UKB share the “privileges and immunities available” to other Indian tribes; in this case, 
the right to assert jurisdiction over its tribal lands.  See Aplt. App. 219.  The Assistant 
Secretary never claimed he was mandated to approve a land-into-trust application, only 
that he cannot privilege or diminish one tribe over another.  

22 The Nation argues that the “examples of shared jurisdiction given by the 
Secretary are not on point.”  Aple. Br. at 50.  The Nation asserts that in every case but 
one, “the tribes involved share ownership of the land and thus have economic and 
political incentives to cooperate.”  Id.  No such supposed incentives exist here because 
the UKB owns the Subject Tract in fee.  In the remaining example, the Nation claims that 
the tribes sharing jurisdiction “are in constant conflict.”  Id. (referencing disputes 
between the Creek Nation and Thlopthlocco Tribal Town).  We find the Nation’s 
arguments speculative in nature and insufficient to demonstrate that the BIA abused its 
discretion.     
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 In response to the Region’s initial denial of the UKB application in 2006, the 

Assistant Secretary requested the Region to reconsider the application and more fully 

explain its reasoning regarding the administrative-burden criterion.  Aplt. App. 172 (2008 

Directive).  The Assistant Secretary noted that the “proposed trust land is a small parcel 

of land” and that “[i]t would not appear that supervision needs to be extensive[.]”  Id.  In 

its 2008 denial of the UKB application, the Region explained that the local Bureau 

agency responsible for providing services in the area had closed, and those services were 

contracted to the Nation.23  Aplt. App. 318.  The Region was concerned that the UKB 

would reject the provision of services by the Nation and insist that the Region provide the 

services instead.  Id.  The Region concluded that it lacked the resources to provide the 

services. Id. 

 The Assistant Secretary was unpersuaded.  In his June 2009 Decision, he stated 

that the Region “failed to substantiate [its] decision” and “fail[ed] to identify specific 

duties that the BIA will incur.”  Aplt. App. 221.  The Assistant Secretary found that the 

Region failed to demonstrate which services the BIA would be required to provide for the 

Subject Parcel, and did not explain why the services could not be administered by the 

Region or contracted to the UKB.  Id.  Accordingly, the Assistant Secretary reiterated his 

stance from the 2008 Directive: the burden of providing administrative services would be 

negligible.  Id.  As with the jurisdictional-conflicts criterion, the Region was bound by 

the Assistant Secretary’s findings. 

                                              
23 Such services include realty, tribal court, and law enforcement.  Aplt. App. 318. 
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 Again, we conclude that the BIA considered the relevant factors and did not make 

a clear error of judgment.  Overton Park, 401 U.S. at 416.  The relatively small size of 

the Subject Parcel and the fact that BIA services have been provided in the past suggest 

that any additional administrative burden will not be unreasonable.  We have considered 

the Region’s counterarguments, but we conclude that the Assistant Secretary’s position is 

not “so implausible that it could not be ascribed to a difference in view[.]”  Motor Vehicle 

Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  

Therefore, the BIA’s consideration of the administrative-burden criterion was not 

arbitrary and capricious. 

V. 

 We reverse the district court’s order holding that the 2011 Decision approving the 

UKB’s land-into-trust application was arbitrary and capricious, an abuse of discretion, 

and otherwise not in accordance with law.  We hold that (1) the BIA need not consider 

the definition of “Indian” under the IRA when taking land into trust pursuant to OIWA; 

(2) Nation consent is not required for the BIA to take the Subject Parcel into trust; and (3) 

the BIA’s consideration of the section 151.10 regulatory factors was not arbitrary and 

capricious.  Consequently, we vacate the district court’s injunction preventing the 

Secretary from taking the Subject Parcel into trust. 
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